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Court and order of rateable distribution—Valdity—Diamissal of 
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—— S. 100—Question as to proof of custom—It a quostion of 
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———8. W2—Suit of a small canse nature Sutt for damages for 
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~——_-8. 151 ax O. 9, R. 9—Eseparto orders on application under 
O. 21, Rules 97 to 100—Applieability—Inherent jurisdiction of 
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estions to be donsidored—Minor defendant, attaining majoritye 
decrec—Exeention applicatién—Notiee “of,” not served on 

him—Bale 4f void ° 
to, 21, Re. 90 anp 92—Decree against a Hindu Perea. oe 
band’s property sold Mm executlon—Right Of reversloner to epply 

to have the sale set aside—Bar of sult ° 
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of the legal representatives added within the period of limitation— 
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pledge—Pledge if bound to sell at tho most favourable price 
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ORDÂÊNAL PROCEDURE Cong, 88. 222 AND 288—Entrustment of eceoanut 
hiks for .soaking—ingle *charge for deficiency of husks— @ 


Different gales alloged—Validity of single charge .. O84 


———-8a. 228 AN 28h Alteration of charge—Right of ateused to 06" 


have prosecfiion witnesses recalled for ecross-ezyamination ia 28 
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——-4. 256—Magistrato asking, the accused to cross-examine prose- 
cution witnesses immediately after framing charge—Reasons for 
such procedure—Failure to record—Legullty a 

———B. 265, (2) amp (8)—Beneh of Megistrates—Judgment signed 
enly by the President and not by the other members of the Beneh— 


Validity 45 


———Bs. 485 anD 489—Oomplaint for the offence of perjury—OConf 
plaint not disclosing the fasta necessary to eonstitute the offence— 
Power of High Court to quash proceedings ° Be 


to 


———$8. 476—Oomplaint under—Contents of 85 


———8. 476—Finding that complaint is necessary in ethe ends of 
justiee—Necesaity of—Complaint for an offence egmmitted before 


the Gourt®and another offence arising out of the seme facte— ° 
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_ Dima Wrong person bona -fide-impleaded -as-€ega] repreegnjative— `~ — 
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of a person—Pattas—If evidence of title 28 


Evmanos Acr (I ar 1872), 8. 74—Netifleation by Director-General of 


Post Ofloes for issue of certain stamps—If a public document .. 21 


————£. 182—Privilege by witness—When can be claimed—English 
Law 
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——.-8." 148—Leading questions in PEE ANA ara 


* the dndge to allow—Legality e 
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Exrovron—Attachment—Inereese of deeree amount by tho A to 

Oourt—Attachment if enuref for this increased amount vil 
Proeedure Code, Os 88, B. 9—Dismineal of suit—Failure to order” 

withdrawal of attachment—Effect—Adjudieation gof defendant as 

insolvent—Effoct on aftachment—Right of Oficial Assignee to 

object to alienation by the judgment-debtor , NG 
—————Diamissal of a suit by Official Rocetver on behal® of insolvont— e 

e Deeree for costs against the Official Reesiver—Personal lability of 
. the Reesiver ‘ 1 
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Pags 


e Mgdras Estates Land Act, Ohap. Il—Board ef Fevenue acting “ 


> @ander—If subordinate to the High Court isis 
Guiwofins anp Warns Acr (VIII or 1890), 8 26: Appointment of 
guardian—Olatms of father ° 


Home ° Law—Adoptlon—Anti-adoption NERE E P of 
reasonahje portion of the property for widow—VaHdity ie 


———-Adoptton—Datom—It appleable, among Tamil ana 


community 
—————Ilegitimate son of a Sudra—Right to a share in the 
family properties of his putative father . 
Inheritanee—Sapinda relationship—Exteat of degree re 
quisite 


—_-—Foint family—Property standing in the name of a female 
membgr—Presupption—Benami 

>——Joint family—Soparation of one brother from others Other 
' brothers if divided ster se—Widow—ANHenation without neceg- 
eity—Reverslonet obtaning some properties from the alenees— 
Election ' 5 


————Joint family—Seperation of one member from the other 
members—Subsequent partition between the other members— 
Share of separated member if can be taken ito account 

Partition—Sult for, by minors—Death of one minor plaintif 
before decree—Whether the share of the _ieceased lapses to all or 
“ only to*the plaintiffs 
e 
Widow—Gift by presumptive reveraloner consenting without 
recelving any beneflt—Right to question the aHenation after 
widow’s dea th—Eatoppele 

JWOOMK-TAL Act (XT or 1922), B. 4 (2)—Resident in British India— 
Seperate establishment for wife and children—Ansessee coming and 
residing on a r@ffnber of ocepaons 

— 8. 10 (2) (it})—Borrowed eapital—Faildte of the business— 
Interest whether Yeductible 


— 8, 10 (2) (¥1)—Business of firm as going concern taking 
over by another flrm—Machinery of®-Depreciation allowanee for— 
Arrears of—Suceeeding firm—Right of to deduction of arrears in 
computing profits 4 ; 


aan (2)? (8)—Interest payable in 166peet of thavanai 
loans—In aceumulated and paid In a particular year— 
_ Amount if ean be deducted in®ussessing the income for that year". 
—8@ 38 (2), 66 (2), provist—Applieationa for review 
ang referenee—Review decided partly’ in favour of assessee— 
ers passed on both on the same day—Fees paid in ia a 

of application for wejerence—Rafund of 


———8. 67-Income arising from fisheries and forest revenue— 
Asseaament of—Assessec’s paymont of the tax—Mistake of law 
Maintainability of mult for recovery of tax Deia x 


IngoLvaxor—Oomposition scheme—Aecoptaneo of-—Subeequent annul- 
‘ment of jnsolvepey—Right of ee to prove elaim a 
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bility for entire kathapadi-—6iril Procedure Code, S. 115— 
Interferense by High Vourt 
TSrrms Parent (Maprag)—Amended Letters Patent (1aes)— 
Applicability—lause requiring certificate of leave to file Letters 
Patent Appeal from a decision of 8 single Sudge in Broad ; 
Appeals—Operation of—Right of appeal—Leaw governing : 87 
—+——On. 12—‘‘Snuit for land’’—Meaning ofe—Contract: for sdo 
of land situate outside the Madras City—Suit by prospective 
purchaser for #peelfle performance of—If,a suit for land—Main- 
tainability on the Original Side of the High Oourt 85 
———On. 15—dJudgment—Order staying further proceedings on 
POR san acai a a ae A a a: 
mortgage suit 42 
————OL. 15—Order of remand by single Judge of High Oourt— g 
Absence of appeal from the order—Final decree by single Judge, 
of High Court after 1emand—Appeal—Légality of remfnd order” 
if ean be questioned 49 
————O1L. 18—Insolvency petition under the Provincial Insolvensy 
Act—Application for transfer of the petition to the High Oourt— 
Jurisdiction of the High Court 5 


‘Luoration Act (IK or 1908), 8s. 4 ssp 6—Three” years’ period 
mentioned in B. 6—Expiny during the vacation of the Court— 
Institution of the suit on the re-opening of the Oourt—Whether 

———_8. 18—fieope of—Fhelusiom of period of absence from Britigh ° 
India—Person absent not a British Indian subject but a foreigner. 17 a 

————-Art. 44Slele by guardian of mino1—Snit by a transferee 
from the minor to set aside*sale—Limitation 41 

——=—= Arts. 66and 116—Applicability—Rogistared mértgage Yed 
Personal covenant—Suit to dhforee—Limitation—Article pu 


————-Art. 144-—Co-owners—Puster—Usuffactuary mortgage by one 
oo-owner—Knowledge of other co-owner E 18 


MADRAB ABKARI Aor (I of 1886)—Partnership with sole license— 


Legality—Suit for dissolution of pprtnerahip—Plea of illegality 
by one defendant—Whether res judicata as against other 


defendant 4 
Mapras Distaror Mowiofeauirizs Aor, Sa. 49 to 61 —Disgyslfention ~ 

of elected Oouneilior--Reamedy, 48 
MADRAS Pajares LAND Aot—B« parte deerge in rent suitors 

rejecting application to set aside—Appeal ° 26 


Manras HIGH Cover, ORIGINAL SIDE RULES, O. 1, R. 7, O. 4, B. 19 axe 
O. 6, R. 4 Scope—Dismissal of suit for default—A pplication to æ 
set aside dismissal maño beyond time—Power of Court to restore— 
Practice é . oe 81 
Maveas Locan Boarps Aor, BB. 141, 142, 144 amp 2290— Burial of the 
dead body in an unlicensed place—Complainea - preferred three 
months after the tffenee—If barred by Imitation p 
MAHOMIEDAN Law—Shafl Behool—Marriage of an adult virgin without 
her consent—Valhdity i . 


22 
Miyana Law—Aequisition by *sthanee—Detolntion of ste 34 
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Maranan Law—Karmawan—Ke parte deeree against TRUE yo 
geonee of Karnavan—If binding on Tarwade 6 : 11 
AM Putravakasam property- Benjormbat female—Right of manage- 
+ e ement—Ddinise before expiry of perlod—Validety ? 


MALABAR TENANTS’ COMRENBATION Acr (I o» 1900), Ss. S 4 AND ae 
Improvefhent by tenant—Lands given on kanom for egriculture— 
Residgntial building put up by tonant—lIf tenant entitled to 
compensation’ on evietlon—Uonstructive waste—Sult brought 
before expiry of 12 years—Term trpiring during pendency of 
suit—If Oourt ean decree mieamption 82 

———8. 19—First lease in 1884 fixing rates of ee 
Subsequent renewals in 1897 and 1908—If tenant entitled to cone 
tract rete or rates under the section R r 8 


NIGOMABLE [INSTRUMENTS Act (KAWI or 1881), B. 27—Promissory 
note—Hixecution by a partner of a firm—Reeltal that amount bor- 
rowed for the purpose of the flrm—Personal Hebility of the partner 
who did not sign 8 

———Ssz. 85, 94, 101, 102 snp 119—Dishonour of Bill of Tzehange 
by the draner—Notice of dishonour to endort = Mere demand 
for payment if amounts to notice of dishonour 84 

PABTNAERAHIP—Rreention by one partner of a mortgage bond in divans 
of the flrm—Another partner receiving the mortgage bond on settle- 
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THE CHILD MARRIAGE BILL AND THE HINDU 
MARRIAGES DISSOLUTION BILL. 

[As it is not proposed to commit the Journal to any particular view 
on the above measures, the following memorandum is published as represent- 
ing the personaf opinion of the Editor.] 

In three articles published in the 28th Volume of the MADRAS 
Law JouRNAL, I have discussed at some length the considera- 
tions to be kept in view by the Legislature in this country, when 
vit is called ypon to enact laws dealing with questions intimately, 
connected with the religious and social usages of the people. I 
do not wish to repeat them here but I may Observe that’ I was 
then dealing with a permissive measure, viz., “The Post-Puberty 
Marriage Bill. The present Child Marriage Bull is a coercive 
measure and as such it raises even more fundamental and far- 
reaching issues. I am Mound to state, at the oytset, that even 
if I should agree with the promoters of the measure in the 
. object they have in view I shoyld protest against the means 
adopted to attain that object; but I may also state that I don’t 
agree with them in their diagnosis of our social ills and in 
remedy they propose. While even the strongest apostle of the 
dactriné ef individual liberty must agaee that there are certain 
matters in respect of which the State has ‘got the right to 
impose its will on the citizen,” it cannot, on the other hand, be 
denied that such catefories are strictly limited and well defined. 
The institution of marriage is not ġew to Hindu Society and 








who have differed from them do not shut their dyes to the ills 
themselves but have differed in their views us tothe causes 


ki 
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therefor and the appropriate remedy. I may be pardoned for 


e sayng that in this latter category+of dissentients are included 


wot merely those who have not had the benefit „of Western 
tdfication but many educated Indians as “well. |, j 

«In discussing this subject, it must be clearly borne in mind 
that argongst Brahmins—who are the ‘class mainly affected by 
the proposed legislationthe ‘marriage’ ceremony is altogethtr 
different from “consummation” and that ordinarily an inter- 
val of several years separates the two. The reformers’ argu- 
ments are mainly derived from the existence of clfild widaws of 
5 years and less, but marriage at such young age is not due 
to %hastraic injunctions or the force of social opinion 
and the bringjng in of such exceptional instances will only serve 
to cloud the real issue. The main conflict must be understood 
to be between. those who in obedience to the rules of the Hindu 
Shastras feel bound to marry their girls betweep the ages of 
10 and 12 and those who would set such restrictions at nought. 
We have no quarrel with those who in their own domestic con- 
cerns prefer to do what they think best; but what is the justifica- 
tion for their compelling others to violate the injunction of the 


* Shastrês which the latter honesty and sincerely'dofisider aft 


binding upon them. The compulsory age-limit fixed in the 
Smritis relates only tp the marriage ceremony in the sense above 
explained and nof to consummation and that is why the ortho- 
dox party insist that the shastraic rules are not really responsi- 
ble. for the ills complained eof. | 
It is often asked what connection’ there is between religion 
and the marriageable age. It may as well be asked what rela- 
tion there is between religioneand marriage. The answer will’ 
depend on what one may assume to be the basis and proper 
aphere of religion. The view that marriage should be no more 
thana ‘cjvil contract’ is intelligible, enough; but in so far as its 
‘sacramental’ character eis granted, it is not illegitimate "to 
insist, that the authority of which such sacramental character 
is founded should be fully resp&cted—and not only so far as 
we may choose to approve. To this again it is said hy way of 
retort, whether Hindu sotiety has nòt deviated in many res- 
pects froin shastraic injunctions. True; it has; but.it cannot 
be maintairled that two wrongs make a right. Each deviation, 
when it Aas come about, may be consid¢red and encouraged or 
discouraged en its own merits, but one deviation does not 
necessarily warrant pr justify another. Wah 
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in the present instance, the weakness of” the argument bas- 
ed om the hardships ef widowhood is shown by the fact ¿bat - , 
the Widow Remarriage Act of 1857 still remains a dead lett. ° 
“Tor the present purpõse, however, it is sufficient answer to ffit 
argument to state that it’ can make little difference in this. res- 
pect whether a girl is married at 12 or atle ` 


As to tbe charge of physical deterioration of the race, the 
best answer is furnished by the indisputable fact that the 
Brahmin community has maintained its vitality and its intellec- 
tual “powers through tlousands of years. If recently it has 
deteriorated, some of us think, it is due to the fact that it has 
departed from Brahmin ideals and practices. Even to-day, it 
is a matter of common knowledge that orthodox people enjoy 
much better health than the English educated classes and our 
reformers would do well to direct their attention to this aspect 
of the matter“and draw the correct inference. It is a mistake to 
regard premature maternity as a necessary result of the shas- 
traic system of marriage. The proper education of public 
opinion can without any violation of religious rules or practices 
bring abaitea marked advartce in the age when consurmation 2 
is to be permitted. Suppose, on the other hand, a girl who i is” 
married at the age of 14(as prescribed in thè Bill) „give$ birth 
to half a dozen children or more between fer “15th year and her 
25th year—and this is quite a common occurrence—where i is the 
improvement of the race which the reformer is in quest of. To be 
frank, this result can be #chieved only by training our youths in 
habits of continence and self-control—and this will be a more 

. worthy object for the reformer tp strive after. 


It is then said that early marriage stands in the way of 
the advance of female education. This again isenot a corse? 
diagnosis. , ‘It is not the celebration of the marriage “that pre- 
vents marty of us from sending our girls to school, but we think 
that beyond a certain age it is,nòt desirable to send our girls to 
mixed schools. With the increase in the number of institu- 
tions where girls can receive higher educatiom without mixing 
with boys, the position may undergd some change but it must 
also be stated that in the opinion of most of ws, the kind ef 
higher’ education now available in our schools is not what is 
required for our girls. Whether we are right or wrong in 
this view, I only wish to’ emphasise the position “that it is. not 
correct ip associate the question of femalé eflugation with the 
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topic now undér discussion as if ae stand in any relation of 
cauge and effect. ° 

.© With reference to the true ideal of manage And its basic, 
terfceptions, such of us as hold the orthodox view are not dis? 
posed to-give up th conception of*the ‘religious sacrament’ 
(and all, that it implies) i in favour of the contractual theory nor 
are we prepared to believe that a girl of 14 or 16 or even 18 fs 
better fitted to choose a husband for herself than her parents 
can do or are likely to do for her. A case of an unnatural 
parent may be found here and there but that can nô more jystify 
a generalisation than the instances of ‘lofe’ marriages which come 
befote the Divorce Court within a few months of their 
cefebration. 

Even assuming that the underlying principle of the Bill 
is on the whole sound, there are obvious objections to embody- 
ing it in a penal statute fixing a statutory minijuum—for the 
offence would haye been committed even if the spouses fall 
short of the minimum age by a few days. Take a few in- 
stances, which in the present state of our society are quite 
familiar and note the hardship : (i) A parent (oftentimes 


e the mother) who is seriously ill is anxious to see We @aughter 


married in her own life-time. Any one who knows the Hindu 
mother's solicitude for her daughter *will realise how cruel it 
would be if the law should step in and say, ‘No, it will be some 
months before, your daughter will complete the statutory age, 
and the marriage shall notetake place before that—though you 
may not live tọ see it’. And it will be preposterous to suggest 
that if in such circumstances the marriage is allowed to be 
celebrated before the statutory age, the girl’s interests will be ` 
sacrificed. (ii) A girl in her fourteenth year is very near the 
period of her puberty (if she had not passed it) and the parents 
are “e ahxigjs to celebrate her marriage before puberty ; but it. may 
easily happen that she wall complete 14 only after theemonth ‘of 
July, sand Brahmins do nof osdinarily celebrate marriages be- 
tween July and December. What is the poor father to do? 
Wait for the new year in hourly dread of'her attaining puberty 
before that. (iit) Take again the case’of a father, with two girls 
aged 14 and 12 respectively. It is common knowledge that the 
cftebration ‘of = marriage involves a heavy “financial strain, on 
the parent and nat even a stroke of the ‘legislative’ pen can 
altogether, obviate it—is the father to be told that even if, he 
oe find a Ru match for the younger girl he should ‘not 
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celebrate the two marriages at one time btt ‘must incur: the 
samé expenditure over again a couple of years later. é 
e e 


e 

The proposed legislation is a serious menace to all wib 
“sincerely beliaye in the binding character of the Hindu SAM; 
tras. I know the familar gibe of the teformer agains’ the 
orthodox, that the latter will always raise the cry of yreligion 
in danger’. I am content to leave it to any impartial reader to 
go through the foregoing paragraphs and decide how far the 
gibe is in the present instance justified. I hope that our 
progtessive ffiends will give some of us credit for sincerity of 
purpose and of conviction. We are as much interested in the 
welfare of our children as our friends are and likewise in the 
future of our country. If we differ from them pn the present 
subject, it is because we honestly believe that the time-honour- 
ed practice of the land is the best for us all in the long run. 
Surely, the subject is:not so simple nor the experience of other 
countries so encouraging that any prudent man can afford to 
dogmatise or maintain that his view alone is right. It is ex- 
tremely unfair that those who hold the orthodox view ‘should 
.be driven to choose between the jail and their religion. It is 
a, mattqy dor the deepest refret that the reforming zeaf should, e 
create a spirit of uncompromising intolerance for those 
who differ, the spirits that demands, that the proposed 
law should be enforced by ‘deterrent’ penaltiés. 

If legislation on the lines proposed is to be persisted in, 
the utmost that orthodox opinion can be expected to be reconcil- 
ed to is a minimum age“of 12 in the case of gins. Personally 
I should have no objection to 14 or 15 being fixed as the age 

` for consummation and while I do not underrate the difficulties 
in the way of detecting and punishing breaches of a restriction 
of that kind, I am of opinion that legislation even of that kiad 
may have some educative effect. I would recommend, that even 
the preseyit Bill should in the main beeregarded as only educat- 
ive and all vindictive punishment’ should be avoided. » The 
penalty must be comparatively’ light—imprisonment being in any 
event out of the que&tion. . l 

I would also suggest the insertion of a provision, empower- 
ing Local Governments (i) either to exempt perticular clagses 
from the operation of the, Bill, or (ii) from time to time to fix 
the minimum marriageable age in respect of particular classes 
or communities This pewer, if exercised in a Spirit of liberal 
discretion, would help to make the change more gradual and 
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less violent and temper the administration of the new law with 
e duegregard to local conditions and the change which in eourse 
of time may be expected to come about in the gpinions and, 


prattices of particular communities. d 


Under’ clause 5 of the Bill as it stands, a poor priest who 
may parficipate in the marriage ceremony will incur the penalty, 
This is undesirable; it does not seem right to insist that a priest 
who is called in to officiate af a marriage—may be, he is a stranger 
to one or other of the parties or''eVeti to both—ghould at his 
peril satisfy himself beforehand as’toethe age of the spduses. 
The gesponsibility and liability must be cast dnly on the parents 
or guardians. 


The Marriages Dissolution Bill is, of course, only an en- 
abling measure. Opinions have differed and will continue to 
differ as to the expediency of providing legal , facilities for 
divorce; I do not,, therefore, propose to say anything on the 
general aspects of the question But I would request our legis- 
lators to deal with the proposed relief on its own merits, in the 
light of modern experience in other countries and not be misled, 
Sby Dr. Gour’s appeal to the authority of the anciént texts of 
“Hindu Law. Time was when great importance was attached to 
the possession of malç progeny and in view of the social condi- 


a tions then prevailing, the best that early law could do was to 


establish the ‘rejgn of law’ by bringing within its pale and giv- 
ing the protection of law toeseveral kinds of unions which were 
in fact taking place (cf. the Rakshasa and Paisacha forms of 
marriage). That is certainly not the view-point of an age that 
claims to be civilised nor the purpose of a measure introduced in ` 


. an era when most of our educated people are under the spell of the 


latest theories of contraception. Nor is Dr.’ Gour right in using 
texts which lay down the qualificatiens of 4 would-be spouse as 
authority for the position that the absence of such qualificà- 
tions would justify the dissolution of a completed marriage. 
The reference to Niyoga is also out of place for that was not 
a practice meant to provide: for the material comforts and much 
less for the sentimental or.sensual satisfaction of the woman. 
She was not even a free agent in the matter. She had to con- 
soft with only such person as the elders might choose for her. 
In the words of an Indian critic, that custom “took 
it for granted that woman was only a chattel or a ‘field’, owned 
by some man. How,can a ‘property,’ though it be living, have 
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a voice in the matter of its disposal by its owner. There could 
be no question of feeling”. (Hinduism, by Govinda Das, p- 285.) ° 
Surely this js not the kind of liberty or solace thgt Dr. Gole 
“is anxious to gecure for the women of to-day. 


Going to "the provigions of the Bill, Í would pofnt out’ that 

a clear line of demarcation should be maintained thetween 

f i) dissolution of a marriage, and (ii) a declaration of invalidity 

of a marriage; for the latter will affeet the legitimacy of the off- 

spring. It may not be correct to lay down the same causes as justi- 

fying both kinds of relief and the point of time with reference to 

which the existence of the justifying cause must be detenpined 
will also vary in the two cases. 


As to the causes specified in clause (2), one cannot help 
observing that they are largely questions of degree and by no 
means easy of application in practice. I know from profes- 
sional experitnce how difficult it is to formulate a safe work- 
able test’ as to imbecility and I have read of cases in which 
eminent medical men have given diametrically opposed opinions 
as to the alleged impotency of a person. I understand that 
impotency may sometimes be the consequence of excessive if-° 
dulgence and I don’t know if it is the promoter’s idea that late i in 
life a man should be called upon at the instance of his Wife to 
submit to an investigation as to his potency. In ‘the case of 
leprosy, there are different opinions held as to its cura- 
bility and we do not know what the further advance 
of medical science may bring to the relief of this unfortunate 
class of sufferers. Is it intended that as soon as a person shows 
. signs of the specified kind of leprosy the wife is to have e right to 
ask for divorce; if not, what is the stage at which the Court is to 
grant it. . > 

„It is scarcely fair to tapos on the Court” an unpleasant 
and at the’ same time ill-defined task. €ases where a Court feels 
constrained to refuse a dissolution do more harm than geod to 
society as well as to the individuals concerned. I must also say 
this; that, while no one can question the right qf every woman to 
a full share of the pleasiires of married. life, it ought not to be 
forgotten that there are higher and nobler incidepts of that rela- 
tionship than mere‘physical pleasures or material comforts. What 
is the ideal which society ought to set before any woman who 
may have the misfortune to find her husband afflicted with a 
cruel and loathsome disease, to desert him and seek her own 
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pleasure or to minister to him to the best of her ability apd to 
e they last breath of her life—I bave no .daqybt as to what the 
* Mindu ideal is. 
"0° The Bill must make clear and adequate provision as to the 
legal conséquences of an invalidation or dissolution under it. The 
marital *tie may be sewered but what about guardianship Qf 
children, inheritance between mother and children or the obliga- 
tion of the son to maintain the mother, inheritance between the 
woman and the other relations of the husband, etc, The pfovi- 
sions in this behalf contained in the Widow Re-marriage Act 
have given rise to certain difficulties, but the practical working of 
this Bill may give rise to further questions, for a woman may not 
necessarily reemarry after a dissolution. What then is to be 
her position in respect of her sapindaship with the members of 
her husband’s family. 


In framing the processual provisions (prdémised to be 
added) it may have to be considered whether it is not neces- 
sary to prescribe some period of limitation in respett of one of 
the reliefs dealt with in the Bill, vis., declaration of invalidity 

eof thes marriage. If, as I presume, the declaratjon'-is to be’ 
«© founded only on causes that existed at the date of the marriage, 
it is soarcely desirable to allow the question to remain in suspense 

e for an indefinite length of time. 


se 
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THE HINDU WOMEN’S RIGHTS AMENDMENT ACT? 
e . 


N 
We publish below thé text of a Bill #mending seme of the 
rules of the Hindu Law regarding the sights of women. The 
Bill is said to haye been prepared by Mr. D. W. Kathaley, B.A., 
LL.M., Advocate, Nagpur, and Mr. N. V. Bhonde, B.A., LL.B., 
Pleader, Poona, Secretaries of the Hindu Law Research and 
Refogym Socitties. We are informed that Mr. M. R Jayakar, 
Bar.-at-Law, M.L.A., wiff introduce it in the Legislative Assembly 
after making suitable modifications therein and in the mean- 
while it is desired to invite discussion and suggestions en the 

points involved. 


kanane ened 


WHEREAS it is expedient to amend certain provisions of 
Hindu Law, it is hereby enacted as follows!— 


1. (1) This Act maybe called Taz HINDU Women’s RIGHTS 
Short title. - AMENDMENT Act, 192... 7 
l * (2) It shall come into force alawas 


s 
. Commencement. 


once. i ? i 
j (3) It applies to the whole of ° 
sanes British India. l . 
2. (a) Irrespective of the fagt whether the adopted son 
es cease * becomes entitled to the rights and 
mee SERENE, interests of the adoptive father by 
_ survivorship, succession or by divesting the estate of the adopting 
widow, the adopted son shall- be entitled to one-fourth share 
thereof and the remaining three-fourths shall remain vested in 
the widow (in the adoptive mother), E 


: (4) The adoptive mother shall have a widow’s estate in 
the property and on her death jt will devolve’ on her daughter, 
and, in the absence of the daughter, on the daughter’s son, in 
default of the daughter and the daughter’s son, the adopted son 
shall be ‘entitled to the same. ‘ 9 


NOTES on CLAUSES. ° è 


. According to the Privy Council decision in Krishnamurti v. 
Krishnancurti,) an agreement entered into by the adopting widow 
1. (1927) LR. 54 LA. 248: LL.R. 50 Mad. 508: 63 M.L.J. 57 (P.C.), 

e B e s 





quired tasue as a pauper, It may be noticed that in the above case 
if the adoptive mother would have peen a mother of two soms and 
there would have been a pagtition of the ancestral estate between 
them, she would have been entitled to a one-third share in accord- 


‘ance with the text of Yajnavalkya, II. 123 (Ages at 


WATER A Bid): “Where the sons divide the ancestral 

property after the death of their father, their mother is entitled to 

an equal share” In other words, she would have been entitled to 

the share to which a son is entitled. Now the rights of the adopted 

son in competition with the rights-of the natural son are variously 

stated to be one-third, one-fourth, one-fifth (see Mayne’s Hindu 

Law, page 232, para. 168). The clause gives to the adopted son 

the share to which he would have been entitled in the presence of 

a natural born son. The fiction of adoption, however meritorious 

il may be, has unnecessarily aggrandised the status of the adopted 

mew, SON. to fhe prejudice pf, the adoptivé mother. There need be no 

fear that, on account of the above provision, the adopting mother 

would hot be able fo find boys to adopt. e 

' 3" A member of a joint Hindu family shall be entitled to 

' execute a will of his share or a por- 
tion thereof. 


e 
. Notes oN CLAUSES. 


Testamentary capacity. 


< At the law stands at present a coparcener cannot execute a 
will in respect of his share or 4 portion thereof in the joint pro- ` 
perty in favour of his widow, daughter, sister or any other female 
bngale relation, A will executed by him is invalid. If one minute 
before the execution of such a will, he makes an unequivocal dec- 
laration of his intention tẹ separate as was the case in Girjabat-v. 
Sadashiv," then sifch a will becorpes valid. It is not desirable that 
such a declaration should be a condition precedent to the validity 
of the will. The will itself is.a sufficient umambiguous declaration 
of his intention t@ treat himself as a person entitled to dispose of 
the property as if he were 4 tenant-in-common. 


e 7 œ “T ---4 No female ghall be disqualified 
` Removal of ‘nex disquah- from inheriting simply by reasons of 
fedtion. 7: 0e “her sex. 








2, (1916), LR. 43 LA. 151: ILR 43 Cal 1031: 31 M.L.J. 455 (P.C). 





° This clause ov e rule laid down if Taittiriya saka 
to the effect that £ woman is Weak and is incompetent to iffhgrit e 


(feat ugar: fara). . fe: 
The exceptions which have been engrafted on the rule, from 
time to time in favour’ of the widow, daughter, mother, paternal 
egrandmother, sister, paternal aunt, girls*born in the fathily (who 
according to the Bombay Schéol get an absolute estate), widows of 
gotraj sapindas, have practically eaten away the rule. But the 
instances where that rule still operates illustrate the great hard- 
ships. As stated in payagraph 557, page 819 of Mayne’s Hindu 
Law latest edition, daughter can only inherit to her own father and 
the daughter-of the brother, the uncle or the nephew is ‘not an 
heir and so if: one of two undivjded brothers upder Mitakshara 
Law dies first, leaving a daughter, and afterwards the surviving 
brother dies childless, the estate will pass, to his collatetal rela- 
tions, but not to the daughter of the first brother, In Bombay 
Presidency a grand-daughter, a brother’s dayghter, ‘and a sister’s 
daughter are held capable of inheriting on thé. principle which pre- 
vails in Western India that females born in the family are gotraja 
sapihdas but they come in, however, not as daughters but as distant 
kindred, and hence some time after the agnates in the fourteenth 


degree are “exhausted. As regards widows as stated in paragra ple 


529, page 765 of Mayne’s Hindu Law, no claim as heir qr Be’ set 
up on behalf of the widdW of a son or gragdson, or qaughter’s son, , 
or father, or brother, or uncle, or a cousin and the Crown would take. 
by escheat in preference to her. This is undoubtedly the law of? 
Bengal, Benares, Madras and Mysoæ, though according to the law 
as prevailing + in the Webtern India their position, is slightly better 
as they become entitled to succeed’ after the “compact series of 
heirs” ending, with the brother’s son. This is very little consolation 


“in many cases, for example, if a “father and his son are attacked by 


plague and the father dies first and the son dies afterwards, the 
san’s widow inherits the property, but if the son dies first andthe 
father dies afterwards, the son’s widow is not entitled to succeed at 
all accofding to the law prevailing thoughout, the whole of India 
excepting Bombay, where she would succeed only if -her father-in- 
Jaw’s brother or his son (including grandson and great- grandson ) 
are not alive. A near relation, e.g., mother’s sister is not an heir 
throughout India on account of this» rule. d 
The reason for excluding females “from succession is to be 
found in a text of aaa a Samhita which is usually Translate as 


` N E -- ° 


' “Women are weak and ENGKOK they are incompetent ito 


inherit” (fafa arata: fea). 


. 
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According td thè view of ome in the Madhaviya com- 
«mentaries on Parafhara-smriti, ““Adayada” means incompeterft to 
5 ` drank soma juice and has got noting to do “with the incompetency 
to guherit. See Lallubhai Bapubhat v. Manguvarbai.” It may, be 
farther noticed that a Jady is the widow of one nén, mother of 
another, sister of a third, niece of a fourth and a widow of a gotraja 
sapinda $o far as related to different persons. Keeping aside 
the cases arising in Bombay Presidency, the law as regards the 
succession is that she should be excluded from succession in the 
capacity of a sister or a niece or a cousin or the widow of a gotraja 
sapinda because she is weak and incompetent to inhefit, to us¢ the 


language of Taittiriya Samhita (@PRMEfEM). But she inherits in 
the capacity of a widow, daughter, mother and grandmother because 
though ‘she is weak, she is competent to inherit. To insist in these 
days upon retaining the disability to inherit is not only anomalous 
but perpetuating a grave injustice. It may be noticed that in England 
there is already a Sex Disabilities Removal Act and that in India 
the disqualification to vote on account of sex has been removed 
by various local Councils. The disqualification to inherit should 
also -disappear. 
5. The female entitled to inherit shall rank as if she were 
a male, but, unless otherwite provided 
for, the share of a female shall be 
e half of that Qf a male sanding in the sarħe degree of relationship. 
. | Tlhastrations. 

1. Son and daughter shall together inherit the property of their father 

but the share of the son shall be double the share of the daughter. 


3 2. Sister and Prother shall inherit together the property of their brother 
but the share of the brother shall be double the share of the sister. 


3. Maternal aunt and maternal uftcle will inherit together the property 
of the nephew, but the share of the maternal uncle shall be deuble the 
share of the maternal aunt. e 

° NOTES ON CLAUSES, 
This provision, is necé’sary, as the disqualification to inherit 
which ettaches to the female sex sas such, is removed. 
6. Females inheriting by virtue of the provisions of this 
Fogaa diel to ddon ASt shall be entitled to a -widow’s 
estate. ‘ e estate in the property. 


Shares of females. 


.: 28 Notes ON CLAUSES. Žž p 
The bills framed by Sir Bhashyatn Aiyangar and Seshapiri 


Aiyar provided, that the females inheriting under the Acts shall be 
y 


3. (1876) ILR. 2 Bom. 388 (428) (F.B.). oan 
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‘entitled to a widow’s estate in the property. The" provision for ` 
allowirfg, the females to inherit the property is êne thing and to , 
give them absolute rights’in the préperty is another. In Schopéh-» 
haur’s Studies in Pessimjam, it is observed that the rule by whieh- 
absolute ownersMp i is conferged on female heigs in European coun- 
‘ tries is of questionable. soundness. 


e 7. (a) Notwithstanding anything to the contrary ‘in the 


Mitakshara School of Law, a widow 
Rights of a widow, anda shall be entitled to inherit the rights 


daughter è 

. and interests of her husband, in the 
absencé of a son, irrespeetive of the fact whether he was a 
member of a foint Hindu family or not. : 


(b) In default. of the widow, the daughter ghall succeed 
in similar circumstances. 


Notes on CLAUSES. 

In suggestiag the various reforms to be madé in Hindu Law 
the principle followed in this bill is to extend.a reform already 
made in one province to the other provinces. According to the 
Dayabhag School of Law a widow inherits the right and interests 
of a sonless husband and in default of the widow, the daughter suc- 
ceeds in similar circumstances? The reform has been m#tle by” ° 
Jeemutvahan who lived in 1092 A.D. (See Rajani Nath Das v. 
Nita Chandra Dey.) This,reform which has been made in Btngal 
by the Pandits more than eight hundred years*ago is now extended 
to the other provinces, If one looks to the reasoning of the author | 
of Dayabhag, it is indeed plausible. He too relies on the text of 
Yajnavalkya, II. 135, 136, referred to by the writers of the Mitak- 
shara School: r 


cat gada fiat MATT | 
age trast eka: Greater: || 
TTA TT FTAA: | : - 
"a ayer ahad fA || ` ° 
but points out that that text as well as other texts nowhere state 
that the deceased should be a separated member from the other 


members of the family.” See the point about the widow’s right of 
succession discussed at elaborate length by the author of Dayabhag 


(aram) in Chapter XI, section 1, which “for the sake’ of con- 


venience would be found in pages 68 to 81 of Setlut’s franslation® 
of Hindu Law Books, Part II; found in the same book. 





. * 4, (1920) T.L.R, 48 Cal. 643 (687, 736) (F.B.). 
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The reasons applicable to the-case of the succession of a widow’ e” 
e are applicable afso to the case of.a dayghter and she should be 
e  wefititled to succeed irrespective*of the fact whether her father was 
+gj@int or stparated. According to Brihaspati, the, daughter is tħe 
heir in default of the widow, daughter is born {rom the parents 
just like’a son; how can any one else take the property while 
she is hlive. 


nga a gt Am gê eat | 
THA FARA TUT | 
aera Aa: TY Tel ATA: | : 

° The text was one of several upon which the right of the daughter 
to igherit was founded. The principle recognised in this text has 
been given a more extended application. The succession of a 
daughter to the estate of her father whether he was joint or sepa- 
rated from the other members of the family is allowed in Bengal 
like the succession of the widow since more thah eight hundred 


years ago by the ‘author of Dayabhag as pointed out above. This 
reform is now extended to other prownces. 


According to the Privy Council decision in Girjabat v. Sada- 

e *shiv,* if a coparcener makes aneunequivocal declaration of his 

== intention to separate, his share passes to his widow and in her 

defatlt, to his daughter. The effect 9f this clause is to allow the 

if interest to be inheriftd by the widow or the daughter, even though 
° there may be no such declaration. 


6. In the case of preperty passing by inheritance or survi- 
vorship to*a son, the widow shall get 
a share equal to that of a son. 
Norzs*on CLAUSES. Ki 
In partition of ancestral property amongst ‘the ‘sons, their 
“mother gets a share equal to that of a son iñ accordance with the 
text of” Vajnavalkya, TI. 123 (geet raat marai Eri RE): 


“In the case of sons dadis: after the death of the father their 
mother is entitled to an equal share.” This penpals is extended 
to the case of inheritance also. ° 


9. (a) Notwithstanding anything to the TE an un- 

E EESE ere married daughter and a married 

fhe right of daughters to in. daughter shall succeed equally to the 
hen estate of" their father. 


Widow's shar’. 





"2. (1916) L.R, 43 LA. 151: ILR. 43 Cal, 1031; 31 M.L.J: 455 (P*C.). 
we r e 
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(b) Notwithstanding anything to the’ contrary -in the ` 
Mitakshara School of Law, a rich daughter anda poor daughter 
shall succeed equally ‘to the estat of their father. > “ 

(c) Notwithstariding anything to the contrary in th?’ 
Dayabhag Schot!] of Law, a widowed daughter destitute of 
male issue, or a barren daughter whose husband may ba alive, 
or ù daughter who is the mother of daughters only, shall be en- 
titled to inherit the property. E 


(d) A çustom excluding daughters from succession shall 
not be ænforced by the Cqurts. 4 


Notes oN CLAUSES. 


(a) An unmarried daughter excludes the marfied daughter 
because the former ‘is still in the gotra of her father while the 
latter has passed out of it. This can scarcely be regarded as a 
justifiable ground for excluding the married daughters, especially 
in those cases where the estate is a big one. + 

(b) In no case the-heirship is made dependent on the fact 
of the heir being poor. -A rich sister or brother inherits the pro- 
perty along with a poor sister pr brother. 5 . 


(c) According to the Bengal School “In no ciroumstances 
can the daughters who are,either barren, or widows destitute of 
male issue, or the mother of daughters only; fhherit the “property.” 
See Mayne’s Hindu Law, para. 558, p. 820. According to a decision 
of the. Calcutta High Court, a married daughter governed by the 
Dayabhag School of Law, who has got*a ‘son, excludes a childless 
widowed daughter of child bearing age, though there is a custom 
of widow ré-marriage in the caste. See Binodini v. Susthee. As 
against this may be contrasted the view adopted in a recent Eng- 
lish case where it was laid down that it was not permissible in 
determining rights at law to enquire into the capacity of womege 
to bear children, and that the Cqurt ought not to make the presump- 
tion-that a Woman is past child bearing, thigh she may be 65 years 
old, See In re Deloitte: Griffiths v, Deloitte.’ ° 3 
| These daughters are excluded in Bengal from succession on the 
ground that as they havé no son, the propositus does not get a pinda 
from him. -They are thus disinherited for no faulf of theirs and if 
a right of inheritance is conferred upon them by the legisl&ture, no 
calamity will befall the orthodox Bengal, especially fn view of the 





5. (1920) I.L.R. 48 Cal 300, ° 
° 4 6. (1926) 1 Ch 56. 
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‘fact that such datghters are allowed to succeed to the property of 


their father in alP other provinces. , 
e° (d) This clause declares*as invalid the custom prevailing i in 
plaees by which daughters are excluded fram succession t® 
e estate of their father, See Maype’s Hindu ‘Law,. para. 557, 
page 818 note, N. Bajrangi Singh v. Manokarnika Bakhsh Singh 
and Parbati v. Chandrapal.” The rule that clear proof of usage will 
outweigh the written text of the Law (sangadi) has been 


criticised by a Mimamsa whiter, Khanda Dev in his baie ei 
as follows :— 


waft andadi vat RR = aaft amar 
THEME | Tat aT TER aa Eire Pree 
adana wad | 
As an agriculturist in order to keep his crops in good condition re- 
moves the weeds and makes efforts only for the improvement of the 
crops, similarly a lawyer must find out what are the unnecessary 
excrescences which have come into existence since the time the 
textual law was written, and remove tkem. 


10. Notwithstanding anything to the contrary in the Mitak- 


. 5 shara os the Dayabhag School of Law 
Wen siahne entited the widow of Gotraj Sapindas and 
to Inhgnt. Bhinna Gogra Sapindas will be entitl- 


ed to inherit, ang shall occupy the same place in the list of heirs,’ 
which their sons, if living, would have occupied, subject to the 


right of any person whoge place is specially fixed under the Hindu 
Law. as modified by this Act. 


Notes on CLAUSES, 


According to the Bombay School, the widow of Gotraj 
Sapindas stand in the same place that their husband if living would 
respectively have occupied, subject to the right of any person whose 
“Place is speeially fixed__See Mayne’s Hindu Law, para. 585, 
page 860 (e). This rule is extended to cases governed by. the 
other schools. . Furthef the rule which entitled the’ widows of 
Gottaj Sarada to inherit has’ been also extended to the widows 
of Bhinna Gotra Sapindas. Under the pregent law maternal uncle’s 
son is an heir byt the wife of the maternal uncle is not entitled to 
inherit. The provision removes this anomaly. The position 
assigned ‘to them i is not that which their husbands, if living, would 
Bave occupied, as, ie., this would exclude thé maternal tncle’ § son 
when the maternal uncle’s wife is alive. 


7. (1907) L.R. 35 T.A. 1: LLR. 30 A. 1: 17 M.L.J. 605 (P.C.), 
8. (1909) L.R. 36 LA. 125: LLR. 31 A. 457: 19 M.L.J. 605 (P.C.). 
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11. Notwithstanding anything to the contrary in the Mitak- 

i . « Shara or the Dayabhag School of Law, 

kught to demand a parti- a female entitled to a share shall bf 


fon, N * entitled to get it separated $$ 
. Partition. bd š ° 
Notes on CLAUSES. ’ 


e When the partition takes place after the death of the father, 
the mother and the grandmothe? are each entitled to a share equal 
to that of the sons, and the unmarried daughters each to the fourth 
of a share. If the sons chose to remain undivided, they have a 
right to do so. The worgen of the family can never compel a 
division, and are entitled to no more than maintenance, See Mayne’s 
Hindu Law, para, 477, pages 689, 690 (s) (t). The present 
clause enables them to get their right enforced like amy other male 
entitled to a share. As the share obtained on partition does not 
become Stridhan (see Mayne’s Hindu Law, para, 658, page 969 
‘(m-1), the property will go back to the stock from which it came. 

12. A step-mother, a predeceased son’s widow, a predeceased 

,son’s daughter, shall be entitled to suc- 
ae ee ceed equally with a son, or in his de- 
with the daughter, or in the “default of all these persons, with 
the daughter’s son. : 2 

A daughter’s daughter shall be engitled to rank as a 
daughter’s son and a sister shall be entitled’ to rank as a brother 
for the purpose of inheritance. i 

Noges on Craters. 

The heirs mentioned in the above clause deserve a priority 
which is not allowed to them by law even where they are 
recognised as heirs. ° 

19. An agnatic relation shall not be preferred to a cognatic 

l * relation merely on the ground of his 

Agnates not preferred 9 relationship being agnatic but a per- 
cognates. ©, y f 

4 . son who is a mearer sapinda shall ex- 
clude a sapinda who is more remote. Where the persons chim- 
ing the inheritance are equally remote from the propositus, they 
will succeed together Whether they are agnates or cognates. 

Illustration. < , 
1. A brother’s son and a sister's son will succeed in equal shares. 
. ° NOTES on CLAUSES. | j 

Effect is given to the principle underlying the text of Manu, 
IX. 123: “To the nearest sapinda the inheritance mext belongs” 
(Sra: ee TI TI Ft WE) a ea of the 


fault with the widow, or in her default k 
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fact whether the „Sapinda is a sagotra sapinda or bhinna gotra 
sapinda. This principle is adoptedeby Degyabhag School of Law 
#nd is now extended to the other schools. 
“9 6 bg . 4 

e e SUMMARY OF ENGLISH CASES. 

“AMDERSON-BERRYy In re, (1928) 1 Ch. 290: 97 L.J.Gh. 
111. e l 

Adminisiration—Administrator with sureties of estate of 
intestatde—Administrator threatening to distribute assets with- 
out providing for possible habthiy—fight of surety toebring 
quia, timet action. 

Where the administrator of the estate of an intestate person 
threafened to*distribute the assets without providing for a pos- 
sible liability which might fall on the estate, 

Held, that ,the sureties of the administration bond were 
entitled to bring an action qiiia timet against him fo restrain him 
from distributing the estate. 








DEBTOR, In re, 97 L.J.Ch. 120. 

Bankrupicy—Judgment for £500 and costs—.Petiiton for 
receiving ordéer—Dismtssal of petition on terms—Terms amount- 
ing id extortion Default by debtor iw acting up to the terms— 
Second bahkruptcy petttion—Bankrupicy Act (1914), S. 5 (3). 

A debtor incurred a debt of £500 in connection with an 
underwriting agreement-with a company. The creditor obtain- 
ed a judgment for £500 and costs against the debtor, served a 
bankruptcy notice and then filed a petition for a receiving order. 
The petition was dismissed upon terms one of which was that 
the debtor should pay in instalments the costs between solicitor 
apd client of the proceedings taken against him and against 
the company.” The debtor paid one instalment in pursuance of 
this but made default afterwards. The creditor filed a fresh 
bankyuptcy petifion upon whom a receiving order was passed. 

Held, that the debtor was not, in law, liable to pay the costs 
of the action, as between solicitor and clieht, brought by the cre- 
ditor against the” company*and the terms to that effect amounted 
to an extortion from the debtor, and therefore the receiving 
order musf be*discharged. . 

A creditor cannot be allowed’ to utilise PE Pro- 
ceedings for*the purpose of extorting, or attempting to extort, 
money from the debtor for which the debtor is in no sense liable. 

i o . 
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GLANVILLE v. SUTTON, (1928) 1 K.B. b71. 

Negligence—Horse biting jhe plaintiff—-The defendagt’s Ea 
gnowledge of the propensity of the horse to bite other hhorses* ° 
Proof of ‘scteéwter’—Iiabtlity of the horse-owner. 

The mere*fact that, the defendant hdd knowledge of ethe 
propensity of his horse to bite other horges would not be suffi- 
ciént evidence of knowledge of a propensity to bite mankind. 

COMMISSIONERS OF INLAND REVENUE v. Hawey, (1928) 

T K.B 578: 97 L.J.K.B. 91. 

Income- tar—Specific legacy of shares în a compayy— 
Dividend accruing due between death and executor’s assent— 
Liability to income-tax. ° 

A specific legacy of a number of shares in a company was 
not assented to by the executors until some two years after 
the death. Dividends had accrued in the ‘meantime and, 
although: payable to the executors, were not” actually paid be- 

, cause the company claimed a debt due from the testator but 
when the debt was paid off and the executors assented, the equi- 
valent of the dividends was allowed to the legatee. 3 .. 

Held, that the dividends should be treated as income of the © 
years in which they accryed due, and not of the year in which 
assent was given to the legacy and their eQuivalent was paid. 


ARNOLD AND WEAVER v. Amani,.(1928) 1 K.B. 584: 97 
L.J.K.B. 238. 

Husband and uife—Dtvorce nigan ja Wile engaging 
solicitor—Non-appearance of theavife on the date of hearing— 
Decree against wife—Solicitors error in not obtaining security 
for her costs— Necessaries —Agency of necessity—Whethg 
husbend liable to wife's solicttor for costs. 


In divorce proceedings instituted By a husband aint his 
wife on the ground of her adultery the wife engaged a solicitor 
to prove her i innocence. On the date of hearing, the wife did 
not appear and a decree was obtained by the husband. The 
wife’s counsel applied for costs, but as no, security for costs had 
been obtained no costs were granted. In an action’ brought by 
the wife's solicitor *to recover the costs from the “husband, 

Held, that the solicitor could not recover the costs from the 
husband, as in these circumstances the wife had°no authority 
to find her husband. 6 


v : , js 
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© HoweELLS v.’ GREAT WESTERN RATLWAY, 97 L.J.K.B. 183. 


a. Workman's compensation, Accident grising in the course 
Of employgnent—Dock labourer working in doaks—Provideg 


“Poute over a metalled road—Shorter cuf involuitg the crossing 


of a mimber of rahuay knes—Shorter route iccustomed and 
permityed__Labourer proceeding on shorter route killed by light 
engine. A f ii 

There was a provided route over a metalled road to reach 
the shed in a dockyard. As this was a longway round, work- 
men in the dockyard generally used to take a shorter cutewhich 
invglved the crossing of.a number of railway lines on the level, 
to the knowledge and implied permission of the railway com- 
pany’s officials. A dock labourer while using this shorter cut 
to load cargo into a steamer was knocked down and killed by a 
light engine. The action was brought for compensation against 
the railway company. 6 

Held, that the accident arose out of and in the course of the 
employment as the workman was in the employer’s premises 
proceeding to work over a route which, though it was not a 
provided route, was still one whigh was accustomed to be used 
as a route by the workmen and also permitted impliedly by the 
company. ae 2 

ATTORNEY-GENERAL v. METROPOLITAN WATER Boarp, 97 
L.J.K.B. 214. NA 

Income-tgx Act (1918) — AN Schedules Rules 19 to 21— 
“Brought into charge?” —Meaning of. 

A Water Company showed a loss for a particular year and, 
consequently, was not assessed to income-tax the mext year, as 
the company was in law liable to be assessed only on the profits 
of the previous year. But that next year showed a profit of 
£2,481,085 out of which the company paid £1,668,351 interest 
payaple on watér stock and debentures, deducting and retaining 
the income-tax thereon. 

Held, that the company had no right to retain, „as against 
the Crown, the amount retained by it, as it could not be contend- 
ed that the intgrest had been paid out of profits or gains “brought 
ifto charge to tax” within Rule 19 of the All Schedules Rules 
of the Income-tax Act, and that, therefore, the Crown was en- 
titled to thé amount of tax deducted and retained by the 


company. . 
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(COLESHILL v. MANCHESTER CORPORATION, 97 L.J.K.B. 229. 


Negligence—Road not'beipg a highway—Trench onethe * , 
o700d—Fall into trench—Imjuries__Claim for damages. bes i 

A trench\was made py the Manchester Corporation on an 
uncompleted road in conection with the development‘of a build- 
ipg estate. The trench was cut acrossethe roadway tb lay an 
electric main to an electric standard for lighting. No lights 
were yet installed in the roadway afid the trench itself was at 
night unlighted and.unfenced. The land on the south side belong- 
ed tos Manchester Corpogation though not yet built on. It was 
divided from the road by a two-barred’ fence. South of this 
land was a golf-links which had public footpaths across it and 
was apparently a favourite walk of the neighbofirs. Af some 
point of the fence one of the top bars had been broken so that 
by stepping over the broken bar people could get into the field 
and people walking through this gap towards the golf-links had 
made a sort of rough footpath. People took this short cut for 
the golf-links particularly on Sundays and the Corporation even 
if they were aware of the practice did nothing to stop it. The 
plaintiff seeing some people faking the short cut, walked dowa. 
the road affer sunset with a companion. He came back from = 
the golf-links along the uncompleted road about 9 o’clocls when 
it was getting dark and"fell into the tremch and sustained in- e 
‘juries. The plaintiff instituted an action for damages against e 
the Corporation for injuries sustained. 

Held, that the plaintiff was a bare licensee and there being 
no evidence on which a jury could reasonably find that the de- 
fendant has exposed the plaintiff to a danger not obvious or not 
reasonably to be expected in the’citcumstances the action must * 
fail. 


< e 





TER JANERA, 97 L.J.P. 58. 6. 


e 
Practice—Stay of action—Plasntiff in the action hapfening 
to be defendant in ap action elsewhere in respect of the same 


collision. . e 


An action properly brought in‘ England ought ‘not to. be 
stayed solely becayse the plaintiffs in the action*are defendants 
in proceedings in Egypt relating to the same collision. 
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JOTTINGS AND CUTTINGS. š 
a ° Vexations Litigation umber” Wofkmews Compensation 


Ads >It w but seldom that the High Court is moved by the 


Attorney-General to make an order ,under sectfon 51 (1) of 
the “Suprefme Court of Judicature (Consolidation) Act, 1925, a 
section “which reproduees a similar provision in the Vexatious 
Actions Act of 1896; but the need*of such a provision was amply 
exemplified in the case of* Robert Loftus (Times, 1st instant), 
in which the Divisional Court made an order directing that no 
legal proceedings might be instituted ¿n any Court by tHe res- 
pondent without the leave of the High Court or a Judge thereof. 
There are in every generation a small number of persons whose 
unreasonable *persistence in litigation annoys the Judges and 
involves a number of innocent people in vexatious waste of 
time and money; but in general means are found to put a period 
to their activities without invoking the aid of séction 51. In 
the case of Lofttts, the respondent had, after obtaining com- 
pensation under the Workmen’s Compensation Acts, applied for 
an increase, but an order was made terminating the compensa- 
«tion on, the ground that he had cempletely recovesed from the 


= accident. From 1919 onwards, using the means provided by 


the Acts, Loftusehad made ten successive applications to the 
County Corts for æ fump sum award, his claim increasing from 


e 1,400/. in the first place to 304,000/. in the latest application in 


December fast. In each, case the application had been refused 
with costs, but none of the costs awarded had in fact been paid. 
It must be admitted that exceptional facilities are afforded to a 
certain type of litigant by thg Workimen’s Compensation Acts 


* “habitually persistently and without reasonable ground ” to insti- 


tute vexatious legal proceedings.—L. J., 1928, p. 371. 

Not Quite Forgott&:—It must not be supposetl that the 
judges of fifty years ago, merftioned in this column last week 
as having passed out of modern memory, are by all forgotten. 
One, and he by np means old, on seeing the list, said “What, 
Honyman? a peculiar fellow; ugly, of large dimensions, married 
a barmaid ;, died of Bright’s disease; during a game of whist 
was told by his partner, a much more famous Judge: ‘You're 
baronet, hold up your bloody hand!’ Grove? the inventer of 
Grove’s Battery, grandfather of our own Eustace Hill, K,C.: 
hated draughts; once when on circuit the caretaker of his lodg- 
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ings raised a commotion about the disappearancé of the shéets 
from his Lordship’s hed, and was finally informed by the 
Judge himself that he had stuffed the sheets up the chimtey 


fo stop the draught €harley Hall? son of Hall, V’ C., son a" 


the Prince of Wales; yacktsman, member of the R.Y.C., who, 
when a silk, turned upin Court in full Cowes kit, afforded 
his opponent. an opportunity of saying tHat Mr. Grove suggest- 
ed Margate to all their minds, ‘and obtained from the Bench the 
desired adjournment. Sir William Bovill, he of the Tichborne 
Trial; Chief Justice’—and so forth. 

Perhaps, after all, it ts only the heedless post-war barristers 
who have forgotten —L. J., 1928, p. 385. ° 


Lord Birkenhead on Local Bars:—Lord Birkenhead’s con- 
tribution to the current number of Graya is of great interest to 
the newly-callgd barrister who is still contemplating his first 
step in the direction of the Woolsack. Does London or a local 
Bar afford him the better opportunities? Lord Birkenhead him- 
self found nothing amis$ with Liverpool, where he had some 
local influence and where he prospered so exceedingly that a 
Judge on cireuit, observing thè vast proportions of the nefy town 
hall, ironically surmised that they were F. Es new chambers. 
ln his day there were at Liverpool a collection of juniors in no 
way inferior to London’s best, including Horridge, J., Greer, L.J., 
Swift, J., Sir Leslie Scott, K. C., Mr. Collingwood Hope, K. C., 
and fourteen men who were destined to become County Court 
Judges or Metropolitan Magistrates. At the neighbouring Man- 
chester Bar were a crowd of equally brilliant performers, includ- 
ing the present Lord Chief Justice of England. : 
| Commence, therefore, at one of the several local Bars if 
you have local influence; but remember that you will have twp 
fences hefore you; for in the fullness of time you myst move 
to London or decay. To the young man of capacity and indus- 
try, but with no influence or friends in a frovincial cantre, 
Lord Birkenhead suggests that the best course is to 
insinuate himself int busy chambers in the Metropolis. This 
is the conclusion to which, unaided by such hih authority, one 
would fain arrive—L. J., 1928, p. 385. ° 

ë LA . e 

The Proper Sindy of a Lawyer:—In 1828 there were, 
according to the scholarly computations of Mf Park, in a 
moderate law library 2,500,000 points of law. It makes one 
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shudder to contemplate the-increase of the ensuing century; and 
one turns with infinite relief to the cheeyfuy] modern authorities 
wito assure the lazy and the fearful that all law can be reduced 
‘te*about seven principles, wherefrom thé intelligent can arrive 
at qny required point by the application of logtc and common 
sense. 

And the complete“lawyer must not confine his study to the 
three million points. He must not be ignorant, said Dr. Cowell, 
“of either beasts, fowls, creeping things, nor of the trees, from the 
cedar of Lebanon to the hyssop that springeth out of the wall.” 
And the Mr. Chitty of the period routd about 1850 advised. the 
study of anatomy, physiology, pathology, surgery, chemistry, 
medical jurisprudence, police and mankind. It is no wonder 
that the modern practitioner has been forced to specialise and 
to confine his attention, ¢g., to Golf, Conveyancing and 
Mankind. —L. J, 1928, p. 385. = 

Religion and the State:—The suggestion made by Cardinal 
Bourne in a sermon at Cambridge laste Sunday that the consti- 
tutional requirement under which the Sovereign must be a “faith- 

eful Protestant” may some day be called in question is, of 
course, not practical politics, at any rate so long as the Church 
of England continues to be established and the Sovereign is the 
lay head of the Chufch. And with the Revised Prayer Book 
on the point of coming again before Parliament the present does 
not seem a very opportune time for suggesting such a change 
in the settled policy of ‘the country. e But it is interesting to 
recall that the*much less important suggestion for a relaxation 
of the rule as to the Lord Chancellor when made some thirty 
years ago found little favour. ° The occasion was the possibility 
that Lord Russell of Killowen might be barred from the Chancel- 
ldrship, and im 1895 Mr. Gladstone wrote to him: “TI have 
never got*over my wrath at the failure of our effort to.repeal the 
unjust and now gidiculofs law which kept the highest office in 
your profession out of your redch.” Since that time the pro- 
posal has, we believe, never been revived, hyt of course it stands 
on quite a differegt footing, from the faith of the Sovereign, and 
the opening of the Chancellorship to Roman Catholics probably 
only awaits the wext occasion for it. Protestant Non-conformists 
appear to be already eligible__L. J.,.1928, p. 392. ° 


The Law of Trusts:—We notice elsewhere the new 
“Lewin,” and it is interesting to recall the attempt that was 
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made in 1908 to codify the Law of Trusts. It was'an influential 
attempt. The Trusts Bill was introduced by Mr. Athelstan 


Rendall and it was backed by, arfong others, “Mr, Cave, Mr. ° 
Micklem, Mr. Stewart Smith, Mr. Buckmaster, Mr. *Strangef.e* 


and Mr. Hills.» It was based on the pattern of the, Bills pf 
Exchange Act, and other familiar instances of codification, and 
professed to be “merely a statement in statutory form of the 
general rules, now only to be extracted from the reported deci- 
sions of the Courts and the various ‘statutory enactments by 
which they have been supplemented or modified.” It did not 
touch the Public Trustee Act, 1906. We believe it made no 
progress, and, if we remember rightly, it was not viewed wath 
favour by the judges of the Chancery Division. Some thirteen 
years before—in 1895__Lord Lindley (then Lord Justice) gave 
interesting evidence on Trusts Administration before the Select 
Committee whose report resulted in the establishment of the 
Public Trustee.* Lord Lindley was a supporter of elasticity in 
trusts. “I think,” he said, “that the power to commit judicious 
breaches of trust with theesanction of the Court would be an 
immense improvement in the Law of Trusts.” We have that 


now in the Trustee Act, 1925., And Lord Lindley prided,him- e, 


self on his share in the case of Speight v. Gaunt, upheld in the 
House of Lords, which established the prudence of the reason- 
able business man as the test for a trustee. Some day, probably, 
the attempt to codify the Law of Trusts will succeed, but it 
is a branch of the law which it is eminently desirable to leave 
open for judicial improvement, if possible; though with Equity 
settled, as it now is, on as strict lines as Law, littlè such possi- 
bility seems to remain.—L. J., 1928, p. 392. 





A Course of Law:—Those who would abstra¢t the maxi-* 
mum of pleasure and profit from the Lay Books might as well 
do it thoroughly and study this branch of learning systemati- 
cally. The Law is a heady wine (when it is not caviare), and 
if not consumed methodécally may lead to all manner of excesses. 
Coke (Inst. 1, c. 1, S. 85) thinks the following system is 
sound — a 2 
Sex horas somno, totidem das legibus aequis. : 
Quatuor orabts, des epulisque duas, . ‘ 


° Quod superest ultro sacris largire Camaenis. 
D a A e 
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Sir William’Jones it was who, making entirely free of this 

e quotation, and [eaving an implied and „undivided hour fo reli- 
s. ifn, says:— 


“e. Sir hours to law, to soothing Slumber Sevei i 


* Ten to thé world allot, and all to heaVen. 


My own advice isẹ partly adopting that of Lord Birkenhegd: 
insinuate yourself into busy chambers in London and play the 
devil with whatever worl you can find both in Chambers and in 
Court. Dip into the Reports as and when the need arises; 
convey by unobjectionable means thg impression that you are 
responsible for the busy junior’s successes, while he himself, 
because of his failure to consult you, is to blame for the failures. 
Despise not the day of small solicitors, remembering that they 
are stepping-stones. Work, sleep, religion, and the world will 
then fall naturally into place—L. J., 1928, p. 406. 


Charles, J. ‘and the Crime Passiond:—Although in this 
country we do not take the Continental view of the crime pas- 
sionel, our law recognises one oè two situations in which a man, 

e mot im self-defence and without Jegal document, may kill and 
* do no murder. 





‘Our mode of glealing with crimes committed in circum- 
stances which in France have a recognised name and classifica- 
tion are less obtrusive, but equally effective. Take the case of 
Rex v. H. J. Edwards, tried for the manslaughter of Theodore 
Potter before, Charles, J., at Manchester Assizes. The prisoner, 
while his wife was walking with another woman, saw Potter 
approach them, pull them apart, and attempt to put an arm 
round each of them. The prisoner, coming up, struck 
otter a blow in the face, not, he said, a severe one, and knock- 
ed him down: Potter subsequently died in hospital from a frac- 
tured skull. Acting or the instructions of Charles, J., “the Jury 
fougd Edwards*guilty of manglaughter under great provocation ; 
and the judge, thereupon, sentenced him to three days’ impri- 
sonment. As he had already been in pr®son for more than that 
period awaiting trial, he was immediately discharged. And 
none cah deny that in so doing Charles, J., did justly.—JL. J., 
4928, p. 407.° . 





The American Peace Proposals:—Sir Austen Chamberlain’s 
statement in the House of. Commons on Friday of last Week 
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justifigs the forecast we made a fortnight ago. The British 
Government, he says, warmly welcome the initiative taken by he 
United States and are hopeful that it will make a real contribu-® 


tion to the peace of tite world. Perhaps of even greater ifte’ 


portance is the #nanimous Acceptance by the House of Lords on 
Tuesday of the Marquis of Reading’s motion, that prompt and 
fatourable consideration should be given to the proposals, and 
“that His Majesty’s Government should deglare their acceptance 
of the principles embodied in the proposed treaties.” We need 
not discuss the delay in making a formal reply to the United 
States. It is significant that the House of Lords declined to 
accede to Lord Cushendun’s suggestion that the motion sheuld 
be withdrawn. The result of Lord Reading’s action is that the 
country stands committed by the resolution of its most weighty 
authority in a matter of this kind to the renunciation of war. 
Whether Sir Austen Chamberlain was right in saying that this 
country never ‘has treated war as an instrument of policy we 
gravely doubt, but that is a matter for the historian. Perhaps 
Prof. Seeley’s thesis in “fhe Expansion of England” was true 
and all her possessions fell to Great Britain quite undesignedly 


as ripe fruit falls to the groumd. The renunciation of war, as? e 


Lord Cecil pointed out, will lead to a revision of International 
Law so far as it is based gn the right of a nation to make*war, 
and it will necessitate the extension of thé existing means for 
the peaceful settlement of international disputes.—L. J., 1928, 
p. 411. 


Testamentary Dispostiion:__Lord Astor’s attempt to intro- 
duce into this country the law of léjittm which prevails generally 
throughout the civilised world did not meet with the success 
which it deserved, and it is unfortunate that tha Lord Chan- 
cellor: gave, it such an unsympathetic reception that the motion 
was withdtawn. There is no doubt that the present English 
system of unqualified freedom of testamentary disposition €na- 
bles a man to defeat the obligations he enters into by marriage 
and results in cases of great hardship to wivgs and children. 
Whether they are few or many does net matter. The law exists 
for the redress of injustice, and cases of injustice, are always in 
the minority. Society is baged on the free recognition of moral 
obligations. In the refatively few cases where this fails—and 
where the intervention of the law is appropriaté moral are 
turned into legal obligations. That should be so with the 
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family and with testamentary disposition. If Lord Hailsham 
is doubtful whether the thing care be dong and Lord Merrivale 
*ihinks it is revolutionary, we can make a suggestion which 
* @fould appeal at any rate to the latter, for is it not the part of 
a good judge to amplify his jurisdiction? Let it be enacted, 
then, that a testator who has not made for his wife and children 
such provision as under the circumstances is proper be deemed 
not to have been of sougd mind and memory. In the possible 
event of this sensible proposal being considered impracticable, 
then this country will have sooner or later to adopt in this respect 
the policy which the civilised worldegenerally has taken from 
thé Roman Law, just as it has tardily acceded to the rule of 
legitjmation by subsequent marriage.—L. J., 1928, p. 412. 





Matrimonial Law : Kissing and Kicking:—There have 
been occasions when an obiter dictum hasemisled simple 
folk in a matter of law. “The prisoner,” said Grantham, 
J., on one occasion, “was justified jn believing that his wife 
had formed an unholy affection for another man. If he had 
contented himself with boxing her ears it would only have 
served her right, for her conduct was enough to drive any man 
out pf his mind.” The result of this breezy and misleading 
observatiqn was said to be a great iffcrease in the ‘ ‘ear-boxing” 
of wives; and although there was more to be said for the views 
of Grantham, J., than some of his critics supposed, the right 
of chastisement had, if fact, died long before, and the “quaint 
and absurd dicta” on which they were based were, in the words 
of Lord Halsbury, “incapable of being cited as authorities in 
this or any civilised country?’ 

Now, as plainly appears from the judicial views in Meek- 
ings v. Meekengs (Times, May 4), the time-honoured right of 
kissing Sne’s wife is hedged about with limitations. Undue vio- 
lence must not ge used “nor may a man lawfully assfime that at 

` all mes and in all places his Wife is willing to be kissed —L. J., 
1928, p. 425. Š 





Dress to be worn by Abvocates in Madras.—The High 
Court is pleased to direct that, in future, “all advocates shall 
wear black coats, stiff collars and bands and the black gowns 
prescribed by the University of Madras for Bachelor of Laws 
when appetite Deore the Court—R.O.C. 3336-B. 2|28. 
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«Madras High Couri Rules, Appellate Side. 

Appeal against dectsiohs by single Judge-——The High Goyrt” : 

hereby makes the following amendment to the Appellate ajde 
Rules. It shall come into force immediately. 


R.'95.—When an appeal against an appellate decree or 
order has been heard and disposed of by a single Judge, any 
application for a certificate that the case is a fit one for further 
appeal to the High Court under clatise 15 of the Letters Patent 
of the High, Court shall be made orally and immediately after 
the fudgment has been delivered. 


BOOK REVIEWS. 


THe Law RELATING TO Minors, by Sir-Ernest Trevelyan, 
6th edition, Tevised by T. Chatterjee, B.A., Bar-at-Law. Pub- 
lished by Messrs. Thacker, Spink & Co., Calcutta. Price 
Rs. 17-8-0. ° 


The late Sir Ernest Trevelyan’s Law relating to Mingrs 
was looked*upon as the authoritative treatise on the Indian Law 
on the subject. It was a matter of some regret that the last 
edition was becoming dut of date on agcount of various new 
enactments and decisions. We may perhaps notice one remark- 
able feature of Trevelyan’s works, vis., that the statements of 
law made by the author could be taken from the treatises them- 
selves without any verification from the decisions or other au- 
thorities noticed by him. Another feature is the lucidity of his 
statements of law which always tends to clear the legal notions 
of the reader without in any way confusing him. These charac- 
teristics have gone dargely to make his work on minors autho- 
ritative on the subject. We have no doubt that the present edi- 
tion whigh has been brought thoroughly up-to-date by noticing 
the later statutes and decisions, as popular a$ the previows edi- 
tions of the work brought out by the author himself. 


HENDERSON ON THE Law or Succession, 5th edition, by 
Alexander Kinney. Published by Messrs. THacker, Spink? & 
Co., 1928. Price Rs. 32 


The enactment of the Indian Succession Act (KX XIX of 
1925) ‘consolidating the provisions relating to testamentary and 
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intestate succession, scattered in various statutes has necessjtat- 

| “ed the bringing out of this ngw dition by Mr. Alexander 

7 Kinney, the, Administrator-General and Official Trustee of p 
Behgal, who is most competent to write on the subject and who 
was tesponsible for tHe two prior edifions. Herfderson’s Law 
of Succession has been gonsidered as a leading treatise on that 
branch of the law and the present edition is naturally moré 
comprehensive than the previous one, as the present Act incor- 
porates a number of other enactments than the Indian Succession 
Act of 1865. Having regard to the fact that all the provigions 
of the Act are not applicable to all pêrsons in British India, 
the author has added a note to each section indicating the class 
of persons to,whom each section applies. The notes under 
each section have been: enlarged considerably and references 
have been made to the decisions since 1922. The author has 
also given in the addenda the provisions of the two. Acts of 
1926 amending the main Act of 1925. There is also a com- 
parative table at the commencement of the work giving the 
sections of the present Act and those of ‘the previous enactments 
on the subject. This edition with its enhanced usefulness will, 
We are Sure, be widely appreciated? ° 


PREVENTION OF OFFENCES, by Suresh Chandra Mukerji, 
e Vakil, High Court, Calcutta. Art Press, Calcutta, Price Rs. 12. 


This is a commentary mainly of the preventive sections of 
the Criminal Procedure Code arranged in a logical order. 
Though the work is not a mere digest of cases, the author has 
kept in view the needs of a busy practitioner and made it useful 
to him as a book of ready reference by noticing the decisions. 
Appendix I to the work gives in extenso dhe other important 
statutes relating to the prevention of offences. A feature of the 
work that we should draw attention to, is that the ayithor has 
canvagsed the corfectness of the decisions in cases where he con- 
siders them open to doubt. Special chapters have been devoted 
to the general statements of the law without the citation of rulings 
to make the boo useful for students. The author has thus 
tried his Best to make’ the work helpful to the bench, the bar 
aml the studenf alike. ° 


INDIAN ÊVIDENCE Acr, by Tarapada Banerji, Vakil, High 
Court, Calcutta, 6th- edition, by Mr. A. C. Ghose, M.A., B.L., 
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Vakil, High Court, Calcutta. Published bẹ MI. Ç. Sarkar & 
Song, Calcutta. Price Rs. 9. 9 


e e 
; This issthe sixth edition of a popular commegtary on, the 
Indian Evidehce Act edited by Mr. Ghose who is well known®as 
the author of “many legal publications. The learned editor has 
justly observed that a correct appreciatjon of the prowsions of 
fhe Indian Evidence Act is indispensable for the efficient conduct 
of trials and a lawyer will not be the worse for perusing frequent- 
ly the more important sections of the Act. This edition brings up 
to date the decisions on the Act. We however miss to notice any 
reference to the Privy Cdlincil decision in Narasingerji Jyanagerji 


v. Panuganti Parthasaradhi Rayanam Garu,” which may have’ 


the effect of throwing some doubt on the prior potions on sec- 
tion 92 of the Evidence Act and the effect of the decision in 
Balkishen Das v. Legge.” The observations of their Lordships 
of the Privy Council on the statement of the law by Sir John 
Wallis, C. J., that the law in this country is different from what 
it is in England, we venture to think, requires careful 
consideration. ii 

THE PRESIDENCY SMALL Cause Courts Act, by Dr. M. 
Krishnamachariar. Published by Messrs. Butterworth & Co., 
1928, Price Rs. 6. 


This is a commentary on the Presidency Small Cause Courts 
Act by Dr. M. Krishnamachariar who is already well known as 
the author of many works on several btanches of law, with a 
foreword from the pen of Ma Justice Odgers who was, for 


some years, the Chief Judge of Madras Court of Small Causes. ' 


The difficulties whieh often present themselves tp the Judge and 
the, practitioner in the Presidency Court of Small Causes are 
those relating to the jurisdiction of the court and the author has 
dealt with them very fully in. his commentSries. Some other 
points of difficulty are those relating to Set Off, Recovery of 
Immovable Property and Distress. These points are also fully 
considered. The questions relating’ to New Trials and Appeals 
are of great importance in the practice of Small Cause Courts. 
The learned authbr has discussed them fully in his work. The 
1. (1924) L. R. 51 LA. 305: IL.R. 47 Mad. 729: 47 M.£.J. 809 (P.C.). 
. : 2, (1899) I.L.R. 22 All. 149. 
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rules’ framed unter the Act in Calcutta, Madras and Bombay 
sare also appended tor reference. There are also referenced to 

è tht frovisions of English statutes on analogous point. The 
dedifions have been brought up to date and we have no doubt ° 
that the book will bes. found very useful to pragtitioners and 
to judges in the Presidency Courts of Stall Causes. 


Kuan’s PoLice D1ARIES—SUPPLEMENT. 

We are glad to acknowledge the receipt of the Supplement 
to Khan’s Police Diaries and Statements conveniently arranged 
to enable the slips being pasted in their proper places. The 

a Supplerbent brings the case-law up to April, 1928. 
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I, THE TRANSFER OF PROPERTY ACT AMENDING 
BILL— (Continued). 


MORTGAGES. 


The chapter on Mortgages in the Transfer of Property Act 
of 1882 has not been so exhaustive as a Code ought to be and 
the law of mortgages as administered by the courts has had to 
deal with several points on which the Act has been silent. Be- 
sides there have been stveral conflicting decisions on the yari- 
ous sectons of the Act. The draft bill claims to have made 
some far-reaching change? in the law and to provide fot 
several cases not expressly dealt with in the previous Act. We 
shall now examine the proposed changes clduse by clause. 

Clause (19) of the bill deals with the definition of the 
various kinds of mortgages. The class of mortgages known 
as “mortgages by conditional sale” has been a source of trouble 
to the courts, as jt is oftentimes very difficult to decide whether 
a transaction is really an out-and-out sale with a clause for re- 
purchase or a mortgage by conditional sale. The new proposal 
provides that no transaction can be a mortgage by conditional 
sale unless the wlrole arrangement embodying the ostensible 
sale and the usual conditions is embodied in one sipgle docu- 
ment. This is really insufficient to meet the difficulties experi- 
enced. Still the governing test will be th® intention æf the 
parties. The new statutory proviso is only of a negative charac- 
ter and it does not say that wherever there is only one document 
evidencing the sale and the conditidn, the trfnsaction is only a 
mortgage by conditional sale irrespective of the intention of the 
parties. The words “and in such a case the transattion shal? be 
déemed to be a mortgage’ by conditional sale” shoyld be added 
to the new prpviso to really effectuate the change whieh is con- 
templated. We would also observe in this connection that the 
existing period of limitation for redemption ‘of mortgage by 

. E 2 


pA 
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conditional sale is too long and should be reduced to twelve 
yeas. . oe 

, ee Clausee 19 (c) proposes to alter the definition of thee 
itêm “usufructuary mortgage” with a view to get over what 
is sfated to be the anomalous decision of the Madras Full 
Bench + in Subbamma v. Narayya'. The said decision 
permits a usufructuary mortgagee who has not been 
given possession of the mortgaged properties to sue 
for sale and realisation of the money advanced under S. 67 of 
the Transfer of Property Act. The proposed alteration ds, to 
confine the remedy in such a case to a suit for possession by 
way Of specific performance. We do not see why it should be 
regarded as wnreasonable to permit a suit for sale in such 
cases. The same remedy may usually be secured by taking care 
to draft the instrument of mortgage as a combination of simple 
and usufructuary mortgages. In the circumstances we do not 
think that the proposed change is called for. The other minor 
alteration in the definition is unobjectionable and may be 
accepted. 

Clause (19) (d) proposes a new definition of the term “ano- 
Tmalous ‘mortgage’. While the inclusion of the definition in 
S. 58 is a logical arrangement there is no reason why the exist- 
ing class qf anomalpus mortgages ‘should be enlarged by 
omitting the combinations of a simple mortgage and an usufruc- 
tuary mortgage, and a mortgage by conditional sale and an 
usufructuary mortgage from the exceptions. The new defini- 
tion unduly enlarges the scope of free contractual terms in 
respect of such combined mortgage instruments, as they will 
come under the class of anomaleus mortgages wherein the rights 
and liabilities of the parties will be governed by the ex facte 
terms under S. 98. 

Clausa (20) is intended to provide that all mortgages, what- 
ever may be the amount 8f the principal money secured, should 
be only by regisfered instrument. This amendment may be 
well accepted as the policy of compulsory registration of all 
sales and mo es is a sound one. But we would suggest 
that advantage should be taken of the present bill to dispense 


. with the necessity of attestation in the case of mortgage instru- 


meéhts. Apart from the difficulties in connectibn with the mean- 
ing of the term ‘attestation’ which has necessitated a number 
of amending bħls in recent times, we do not see any reason why 








1. (1917). I.L.R. 41 M. 259: 33 M.L.J. 623 (FB). è 
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mortgage transactions shoyld be dealt with on a different 
principle from sales? exchanges ‘ind leases. Ce 
° Clause (22) proposes to amend S. 60 of the Transfer sef- 
Property Act hy substituting the word ‘dug’ for the word ‘pay- 
able’ in order to make it clear that the right of redemption and 
foreclosure shall ordinarily be co-exterfsive. By virtue of a 
special agreement the mortgagor may have the right to redeem 
even prior to the due date. This is ‘in accordance with recent 
pronouncemenjs of the Privy Council and this may be accepted. 
The other alterations progosed are also unobjectionable. 


Clause (23) deals with the doctrine of consolidatiofi of 
mortgages. The Indian law has already abolished the dactrine 
to a large extent and the proposed redrafting of S. 61 of the Act 
carries out the principle further by not allowing consolidation 
even when the same property or portion of it is.mortgaged more 
than once. This may be accepted especially as the section applies 
only where there is no contract to the contrary. The words “when 
the principal money of any two or more of the mortgages has 
become due” seem, however, to be superfluous. 


The amendment proposed in clause (24) is really contequen® * 


tial on the changes proposed in the definition of a usufructuary 
racrtgage. 5 À : 


e . 

Clause (25) provides for an obvious omission in the old 
S. 63 where the rate of interest is not provided for. 

Clause (26) introduces a new settion 63-A to deal with the 
respective rights of mortgagor and mortgagee in the case where 
improvements have been made by the mortgagee. We agree 
that ordinarily the mortgagor shall be entitled to the improve- 
ments on redemption and that he should be made tc pay the 
costs thereof only im the cases provided for by the sub-clause 
(2) of the proposed section. To this list must also be added 
the case where the mortgagor expresslyeor impliedly consents to 
the proposed improvements being. made by the fnortgagee. eThe 
words “or with the consent express or implied of the mortgagor” 
should be added after the words “public authority”. Again in 
the enumerated cases there is no reason why’ the mortgagor 
should have freedom to contract himself out of the liability to 
pay the proper costeof the improvements. It will be manifestfy 
unjust to compel the mortgagee to carry out an improvement in 
compliance with the lawful order of any public servant or public 
authority and yet allow the mortgagor to escape the obligation 
to pay for the expense by a contract to that effett, Wedo not 


f. 
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agree that the right of private contract should be completelf, pre- 


* served. We would suggest that in clause (2) the words “in the 


absence of *a contract to the contrary” and the wdrds “and the 
mortgagor shall not gave only in cases provided for in sub-sec- 
tion (2) Be liable to pay the cost thereof” should be omitted, and 
in clauge (2) the words “in the absence of a contract to the 
contrary” should also be omitted: As the Indian law even on 
the lines of the proposed®amendment will be less generous to 
mortgagees than recent English decisions we prefer to regulate 
the rights of the parties in the manngr indicated above and to 
takeeaway the right of parties to reduce the liability by a contract 
to the contrary. 


The proposal to omit the expression “for a term of years” 
in sections 64, 65 and 71 is obviously a proper one as there is no 
reason why the principle of the sections should not govern all 
kinds of leases. ; 

Similarly also clause (£8) (b) rightly proposes to omit the 
exemption of a usufructuary mortgage from the scope of 
clauses (c) and (d) of section 65 of the Act. 

Clause (29) proposes to introduce a new Section 65-A 
permitting the mortgagor while in possession of the mortgaged 
property ta, grant a lease which will be ‘binding on the mortgagee. 
As this is a new power in derogation of the mortgagee’s rights 
a number of restrictions is placed as regards the terms of the 
lease which is permissiblt. * In this presidency agricultural lands 
which form the large class of mortgaged property are usually 
enjoyed by the owners by granting leases. It is, therefore, desir- 
able to recognise a right in the mortgagor who is left in posses- 
sion of the mortgaged properties, to grant a lease in the usual 
course of management and in conformity with local usages. The 
restrictians proposed are generally acceptable, but we think that 
the proposed sub-clause®(¢) of the second sub-sectian is likely 
to create difficultes. As often as not, agricultural lands are let 
on lease for periods of more than one year, so as to allow some 
improvements to be made by the cultivatfhg tenant and also ‘in 
many cases the fame is necessary with reference to the nature 
of the crops. In the case of garden lands and punja cultiva- 
tfon, iease from year to year is oftentimes impracticable and 
uneconomical. There must, therefore, be greater liberty as to the 
terms of the dease in such cases and the proposed sub-clause (¢) 
is thus likely to defeat the object in view. The languagt im 
clause (1) of, 8ub-clause (2) is sufficiently general to safeguard 
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the rights of the mortgågee. If, however, it is thought desirable to 
give greater precision, we would suggest that tĦe word “ordinari- 
ly” should be inserted in clause Ye) and some discretion should 
‘be left to courts of law with respect to the matter. ‘The libos@p 
reserved by stsb-section (6) to provide fpr different arrange- 
ments by necessary provisions in the mortgage deed will not be 
osdinarily effectual as the form of conveyancing in vogue is not 
likely to be substantially altered. Besides the tenants who take 
leases may not always be even aware ‘of the facts that the lands 
have been mortgaged by the landlord. 


Clause (30) amends’ S. 67 of the Act by narrowing down 
the right of foreclosure in certain kinds of mortgages. ° We 
think that a suit for sale should be the only remedy of a-emort- 
gagee and that the right to foreclose should be taken away. 
The proposed amendment, however, does not go to that full 
length and stijl allows a foreclosure decree in the case of “mort- 
gage by conditional sale” and in anomalous mortgages where 
the deed allows the same. It is a proper proposal to take away 
the right of foreclosure *in the case of equitable mortgages by 
deposit of title-deeds and in the case of English mortgages. 
This reservation of the right bf foreclosure in case of anémalou’S* 
mortgages also furnishes another reason why the definition of 
that term in S. 58 should be narrowed down aš we have suggest- 
ed above. 


Clause (31) proposes a new section 67-A to compel a mort- 
gagee who holds more than one mortgage executed by the same 
mortgagor to bring a suit on all his mortgages iñ certain cases. 
This is to prevent a sale of mortgaged properties in execution 
of a decree for sale in respect Öf one mortgage reserving the 
tights ofthe same person as mortgagee under other mortgages in 
his favour, whether prior or subsequent. We doenot think that 
the proposed section is exhaustive or sufficient to previde for 
the very fnany complicated cases that°may atise. In the first 
place the section, as it is now drafted, applies to a case wheft the 
same mortgagor has executed more than one mortgage in favour 
of the same mortgagee though over different properties... There 
is no reason why when the properties are different, the mortga- 
gee should be compelled to institute one suit on all his mortgages. 
This course will manifestly lead to various anomalies and un- 
necessary complications and will, in very many cases, operate to 
the pre judice of the mortgagor and of other parties*who may hold 
derivative interest in one or other of the sets of saa a 
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properties; secondly, there is no valid reason why a contract to 
. the contrary between the mortgagor ang the mortgagee should 

s dale away the disability sought*to be imposed. 


“e. Clause (32) of the bill proposes to fecast enn 68 of the 
Acs which deals witte the right of thè mortgagee" to bring a suit 
for the, mortgage money. We agree with the minor alterations 
proposed in the various classes I to IV, which are practicalty 
identical with the terms qf the old section. Sub-clause (2) is 
a new provision to compel the mortgagee to exhaust all his avail- 
able remedies against the mortgaged property before obtaining a 
decree for money except in cases whert he elects to abandon the 
entife security and extinguishes the mortgage by a registered 
instrument. This provision which operates to stay all suits and 
proceedings to obtain a money decree in clauses 1 and 2 of the 
new section 68 may be accepted with this qualification that the 
stay of proceedings should be only so far as the relief against 
the mortgagor is concerned. There is no reason’ why a decree 
should not be obtained and allowed to be executed against other 
‘persons such as other joint promisors who may have bound 
themselves personally to pay the debt. In view of O. II, R. 2 
eof Civil Procedure Code, a ‘single suit may be filed against both 
and there is no necessity to stay the entire suit. 
Clause (33) of the bill deals with.the mortgagee’s power of 
“ private sale without ifttervention of court. The amendment now 
e proposed to allow the same powers of private sale in the case of 
English mortgages, whether the mortgage deed confers a power 
or not, is a proper one and the Trustees and Mortgagee Powers 
Act, 1860, neéd no longer be made applicable to English mort- 
gages. The consequential changes proposed may be accepted. 
,We should, however, think that a power of private sale may be 
Saoed statutorily without reference to pereement of parties 
to be provided for in the mortgage deed in the following two 
cases (13 where the mortgagee is the Secretary of. State for 
India in Council, holding a first mortgage, and (2) ‘where the 
morfkaged property or part tHereof is situated on the date of 
mortgage within the towns of Calcutta, Madras, Bombay, Kara- 
chi, Rangoon, Mqulmein, Bassein and Akyab, in so far as the pro- 
perties in such towns are concerned and where the mortgagee 
holds a first mortgage over such properties. The case of private 
sales by second and later mortgagees pf the mortgaged properties 
is likely to lead to such complications as regards the rights of 
the prior mottgagee and various purchasers that we think it 
better ‘not to allow such rights in those cases. We think with 
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the safeguards mentioned above the first mortgagees of proper- 


ties in the selected towns can ke given the statutory power of . 


„private sale as far as the town properties are concerned. 

* conferring of such statutory power and the omission of %be 
present rule which requires such power to be expressly conferred 
by the mortgage deed will incidentally remove the existing ano- 
maly of insisting on the power being conferred at the time of 
the first execution of the mortgage deed. There is no valid 
reason why a subsequent agreement conferring such a power 
should not be recognised. Secondly, in the case of equitable 
mortgages created by ufere deposit of title-deeds of properties 
in the towns mentioned above, the existing provision wilk deny 
the right of private sale where there is no registered instrument 
of mortgage created. There is no justification “for making a 
distinction between the two classes of cases, whether there is a 
deed creating the mortgage or whether there is a mere deposit 
of title-deeds without a registered instrument. In view of the 
extended powers we have suggested, we will omit all references 
to the Governor-Genera#’s power to enlarge the selected list of 
towns or area by notification. 


Clauses (34) proposes fo introduce a new section allowifig 
for the appointment of a receiver in cases where the right to exer- 
cise the power of private sale has arisen. We'think such 4 power 
is unnecessary and likely to be oppressive under tHe conditions 
prevailing in the country. The analogy of the English law in this 
particular is not a safe one to be followed. Nor has any necessity 
been felt or expressed fdr such powers. We would suggest that 
the entire clause should be omitted. ° 


Clause (36) proposes to allow to all mortgagees the rights 
now conferred on mortgagees in possession of mortgaged pro- 
perty in the cases referred to in sub-clauses (b), (°) and (d) of 
S. 72., This should be accepted as there is no reason | why such 
rights should not be given to all mertgagees. The proposed 
amendment, sub-clause (#v) is unnecessary ang should be ognitted. 
In the proviso to be added, the words “after notice in writing 
to the mortgagor y the mortgagee’ may advantageously be 
added after the words “has failed”. . 


Clause (37) of the bill recasts the language, of S. 73 of 
the Act. The incliision of the words “other changes of a public 
nature” may be accepted, but the substitution of the words 
“shall be entitled to claim payment” out of any surplus for the 
words “has a charge on the surplus if apy” is likely to affect 
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the periód of limitation for enforcing the claim. This aspect 
of the matter does not seem to, have been horne in mind. The 
afidition of a new clause dealing with the case of, compulsory | 
fcMftisition of mortgaged property may be accepted with simi- 
lar seservajion as to the language usefl so as not?to reduce the 
pttiod of limitation. The option to the mortgagee to enforce 
the claim irrespective of the due date is also a change that is 
unobjectionable. A 


Clause (38) proposes to omit S. 74 and S. 75 of the Act 
in view of the new sections proposed to be introduced dealing 
with the right of subrogation. 


Clauss (39) proposes some minor alteration in S. 76 of 
the Act dealirfg with the rights and liabilities of a mortgagee 
who takes possession of the mortgaged property during the 
continuance of the mortgage. We agree that the alterations 
proposed are sound in principle. 


Clause (40) proposes to repeal S. 80 of the Act which 
abolishes “tacking,” but clause (46) introduces the identical 
section as section 93. This course is unnecessary and S. 80 of 
the Act can very properly retain ita present position having re- 
gard to the matters dealt with by Ss. 78 and 79 of the Act. 

Cfause (41) Broposes to widen the rule as to the right of 
marshalling” by making the right available whether there 
is notice or not of the prior mortgage and enabling all subse- 
quent mortgagees to claim the right and by making the section 
apply to cases where there are more tlfan two properties mort- 
gaged. All these amendments are based on sound principles 
and may be accepted. 


Clause (42) proposes to widen the rule as to contribution 
by making it applicable to cases where the ‘mortgaged property 
is subsequently divided into distinct and separate portiqns. the 
liability of the co-sharer# being distinct and several. ‘It is also 
proposed to make*the value of the properties as on the date of 
the mortgage the basis of the calculation as to the rate of contri- 
bution. These amendments are proper and unobjectionable. 


The alterations proposed by clause (43) of the bill in S. 84 
degling with, the summary procedure for redemption by a mort- 
gagor by deposit of the mortgage money into Court to the account 
of the mortgagee may also be accepted as they tend to remove 
any doubts as to the legality of the present practice. The prayi- 
sion for restoration of possession by the mortgagee who is in 
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possession of the mo ed property is al & useful and 
desirable one. A - 5 
e Ss 


. Clause (44) proposes to make some alterations in,the langu 
is proposed is to provide, for the continuarfce of interest where 
the mortgagor withdraws the whole or part of the mortgage 
money which he has deposited in Court without a previous tender. 
We agree that this is a reasonable proyision and the new proviso 
may be accepted. 

Clause (45) proposes to omit sub-clauses (g), (e) and (f) 
of S. 91 of the Act. The omission of “an attaching creditor” 
from the scope of S. 91 will make it unnecessary to irhplead him 
as a party to a mortgage suit, a question on which there has been 
some difference of opinion. 


Clause (46) provides for a new:section dealing with the 
right of subrogation. The main rules of the law of subrogation 
are recognised in the section. The provision for registered 
instrument evidencing aneagreement in writing in the case of a 
creditor who lends money to a mortgagor from out of which a 


prior mortgage is redeemed js a desirable one and will avoid, 


doubtful questions of intention in such cases. The section can- 
not be regarded as providing for all cases, but this is not possible 
or desirable. _ ° : 


Clause (46) also provides for the rights of mesne mortga- 
gees. As O. 34, R. 11, Civil Procedure.Code, is proposed to be 
omitted along with S. 74 ahd S. 75 of the Act, the new Ss. 92 and 
94 as drafted by the said clause deal completely with the matters 
governed by the repealed sectiong and rules. This clause may 
be accepted as it stands. 


Clause (47) deals with the right of a co-mortgagor who 
redeems, the entire mortgage. Under the proposed new S. 92, he 
will have aright of subrogation and thiseclause allows him to add 
the proportionate costs to the share of the tnortgage meney 
due to him in enforcing his right. The reference in the old sec- 
tion to the necessity Sf “obtaining possession” is rightly done 
away with as the rule should obviously be “applicable to all 
mortgages, whether usufructuary or otherwise. ` 


Clause (49) proposes to alter the language of S. 100 of 
the Act to make it clear that the charge-holder has the same 
rights ag far as the case may be as a simple mortgagee. It also 
expressly provides that a charge as such cannot be enforced 


F . 


age of section 84 to make it clearer. The main amendment thi" 


` 
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against the property in the hands of the sferee for congidera- 


tion without notice. These amendments are quite proper. 
. è 


Clause (50) proposes to entirely recast the language of 


`£? 101 of the Act. The existing segtion makes the question of 


merger or no merger dependent upon the intention of the parties 
and in general the presumption is in favour of keeping the mort- 
gage alive. The proposed alteration is on the lines of declar- 
ing statutorily that there is no merger of interests as against 
the subsequent encumbrancers irrespective of any question of 
proving an intention to keep alive the prior mortgage We 


think this may be accepted. 


Clauses (51) and (52) propose some minor alterations 
which are ufhobjectionable. 


S. P; 


SUMMARY OF ENGLISH CASES. 


DUCKER v. Rees Roturso DEVELOPMENT SYNDICATE, 
{19287 A.C. 132 : 97 L.J. (H.L.9 K.B. 317. . 


[ncome-tax—Sale of patent righis—Sale proceeds if re- 
présent profits or cepital asset—Ltabikty to assessment—tIn- 
come-tar Act, 1918, Sch. D. 


The respondent company was formed for the special pur- 
pose of acquiring rights in regard ¢o a particular invention 
that had relafion to centrifugal turbine pumps. By an article 
of the Memorandum of Association, the company was authoris- 
ed to sell and grant rights and privileges in respect of all or any, 
part of the property ahd rights of the company. The special 
purpose of the company was carried out by acquiring two- 
thirds of patent rights and reserving one-third to the mventor. 
Subsequently the compahy acquired {further English and foreign 
patéhts in connection with the‘invention. The respondent com- 
pany and the inventor granted to an Amerjcan company a license 
to manufacture ynder a United States patent with an ultimate 
right of acquiring the whole patent by purchase. Subsequent- 
ly the Unjted, States patent was sold and the sum represent- 
ing the sale proceeds was assessed fo tax by the Special Com- 
missioners on the ground that the sum was a gain made in an 
operation of “business in carrying out a scheme for profit-rpak- 
ing and not capital. asset. 


a 1 a 
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Held, that the Special Commissioners had adopted the 
right test in assessing that sum, and that there was abundant 
evidence upon which their conclusion of fact could be, supported? 
° è “9. 





e HONGKONG AND SHANGHAI BANKING CORPORATION v. Lo 
LEE Sal, (1928) A.C. 181: 97 L.J. (P.C.) 35. 


Bank-note—Accidental mutilation—Fragments recovered 
and not tdentified—Absence of tha number of note—Liabtlity of 
the Bank—Bills of Exchange Act, 1882, S. 64. 


The appellant Bank issued a bank-note for £500 payable to 
bearer on demand. The respondent obtained this note” from 
her husband. She placed it in the pocket of some garment and 
having forgotten she had placed it there, she washed, dried and 
starched the garment and was proceeding to iron it when she 
felt the remains of the note. From the fragments of the note 
a considerable portion of the note was replaced and its most criti- 
cal characteristics were made plain. But the number of the note 
could not be recovered. When the respondent presented the 
note to the Bank for paymeñt, the Bank refused payment. À 


As the number of the note was not included in the operative 
part of the note, the contract had never been altered, and the 
Bank would be liable on the note, d 

Held, also, that the Bills of Exchange Act, 1882, S. 64 did 
not apply to an alteration accidentally made in a bill, 





Rex v. O'DONOGHUE, 97 LJK 303. R 


Criminal Low—Murder of d child ona month old by the 
mothr— Newly borw—M. saning of—Infamicide Act, 1922. 


The accused gave birth to an illegitimate Child. After the 
‘child had lived over a calendar month, the accused murdered it 
and made a confession to the Court. j 


Hed, that the accused could not be found guilty of infanti- 
cidg as a child one month old was not ‘newly born’ within the 
meaning of the Infanticide Act, 1922, 
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` In re Reeves : Reeves v. Pawson,’(1928) 1 Ch. 35]. 
. Will—C onsiruction—Bequest of “my present lease’ —Subse- 
> Yudi renewal of the lease by the testator—C odicil confirming 
“MB will in all respects—Wills Act (1837), S. 24. 
© During the currency of a lease, fhe lessee béqueathed to his 
daughter “all my interest in my present lease of No. 1 Chester- 
field Street’. The testator subsequently obtained a renewal ef 
the above lease and at a lgter date having added a codicil to his 
will, confirmed his will in all other respects. 

Held, that the benefit of the renewed lease* passed to the 
testator’s daughter under the provisiéns of the will The use 
of the words in the codicil “in all other respects I confirm 

š my said will? would have the effect of bringing down the date 
of the will to the date of the codicil and making the devise in 
the will operate in the same way in which it would have operat- 
ed if the words of the will had been contained in the codicil of 
later date. . . ' 





M. v. M., (1928) P. 123. 
s -°  Jadicial separation—Alimony pendente lite;-Wife when 
entitled after the decre. 
A wife who'bas obtained a decree of judicial separation is 
not entitled to an allotment of alimony pendente Bte unless she 
e has obtained an order for it before the decree, although she may 
have commenced proceedings earlier in the suit to obtain it. 





Gosse MILLARD v. CANADIAN MERCHANT MARINE, (1928) 
1 K.B. 717: 97 L.J. (K.Bs) 193 (C.A.). 

Shipping—Bill of ‘lading—Cargo damaged during transtt 
—Negkgence. of the shipowners serudmis in leaving the 

g hatches open—Damage by rain—“Act or neglect or defawtt in 
the management of th® ship’—Shipowmers not liable—C arri- 
age Sf Goods by Ses Act, 1924, Art. IV, R. 2. 

A cargo of tinplates was shipped on board the “Canadian 
Highlander” by he plaintiffs under a bill of lading.. During 
the voyage the steamship got into repairs and so was being kept 
ig a dock for repairs. While the repairs were being executed 
the workmen left open the hatches of the*hold in which the 
tinplates were stored. Consequently rain water penetrated the 
hold and darfaged the tinplates. In an action by the owners of 
the tinplates in respect of the damage so caused, ° 


Lv] THEA MADRAS LAW JOURNAL. . 45 

Meld, that the shipowners were not liable for the damage, 
as the negligence of ‘the managerfent of hatches was “negligegce 
en the management of ship” within the meaning ef Art. Ww. 
R. 2 of the Cayriage of Gpods by Sea Act, 1924. 





e Tn tha goods of Gares, (1928) P. 188: 97 L.J. (PJ) 76. 

Will—Construction—Bequest of “all my money to X”— 
Estate not wholly disposed of—Righ? of persons entitled under 
an intestacy to, grant of administration—Probate non-contentious 
rules, “R. 119. è 

Where a testator died leaving a will by which he bequeathed 
“all his money to X” and the testator’s estate comprised of cash 
in the house and at the Bank, a mortgage debt, stocks and shares, 
furniture and an equity of redemption of freehold property, 

Held, that the will disposed of all the testator’s estate ex- 
cept the equity of redemption of freehold property and the 
furniture. . 

Held further, that ag the estate was not wholly disposed of 
by the will, persons entitled under an intestacy could take a 
grant of administration in priority to legatees or devisees, ng 





PECHERIES OSTENDAISES v. MERCHANTS MARINE INSUR- 
ANCE Co., (1928) 1 K.B. 750. ° so 

Costs—Taxation—Costs tnawred before the action and 
during stay of procecdings—Powers of the Taxing Master to 
grant, . 

Per Lord Hanworth, M.R.— There is “power in the 
Taxing Master to allow costs incurred before action brought, and 
if the costs are in respect of nfaterials ultimately proving of 
use and service in the action, the Master has a discretion to allow 
these costs, which ht will probably exercise in favour of the 
party incurring them, because they have been made use ef during 
the course of the action.” ° 

Per Atkin, L.J—It is always a question of fact for the 
Taxing Master whether the costs were or were not reasonably 
incurred during that beriod (stay of proceedings), always bear- 
ing in mind that there was a stay and also the purpose for which 
the stay was granted.” 

In an action on a marine policy the usual order was made 
for the filing of affidavit ‘of ship’s papers and for a stay of 
proceedings in the meantime. ° 

° Held, that this stay did not paralyse the activities of either 
parties and prevent him preparing his case. 4 ; 
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Foreman AND ELLAMS, oe v. poy (1928) 2 
KB. 60. 

. œ Sale df goods—C. I. F. EE ET of goods bes 
fore contraci—Bill of lading issued after goods shipped— 
Stdamer halting at Several places in the meantime—Buyer if 
can refuse to taka delivery. 

A contract for sale of frozen rabbits was entered into on fay 
2, 1926 and provided for*their shipment from Sydney, C. I. F. 
Liverpool by a certain steamer to sail in August. The goods 
were shipped at Sydney in the month of June and the steamer 
aftes visiting several ports re-visited Sydney. Finally she sailed 
for Liverpool on August 17, 1926, when a bill of lading was issu- 
ed. The buyefs refused to take delivery of the goods and the suit 
was brought for breach of contract. 

Held, that the sellers were not entitled to recover damages, 
inasmuch as they themselves had committed breaches of contract 
by shipping the geods even before the date of contract of sale 
and by issuing a bill of lading long after shipment of goods, 
the steamer having in the meantime visited ports several hundred 


„Piles from the port of shipment. | 





«e JOTMNGS AND CUTTINGS. 


Grievances—Dead and Akve.—Amongst the grievances set 
down for remedy by the.Home Office is the fact that these 
police magistrates are not entitled to pensions; and that is why 
the retired magistrate is almost as rare as the deceased animal 
referred to by Mr. Weller on gn historic occasion. Faced with 
the certain prospect of a penurious retirement, they are forced 
to struggle on and continue while life and being last. 

It ig not ‘long since the County Court Judges were in the 
same unhappy state. Iteis true that before Lord Loreburn in- 
trodyced his Cowmty Courts Bjl in 1908 the Lord Chancellor 
might, under S. 24 of the County Courts Act, 1888, recommend 
a County Court Judge for a pension not exceeding £1,000 a 
year; but his poWer to do so was limited to the case of a Judge 
being “afflicted with some permanent infirmity disabling him 
ffom the due execution of his office”. Little use was accord- 
ingly made of the provision, although a great Judge of the time 
observed (in gest) that most County Court Judges were within 
its terms from the day of their appointment. Another grlev- 
ance of the Cotinty Court Judge was removed at the same time. 
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If he Were absent from dny cause he had to provide and remune- 

rate his own deputy ;*wilile his brother of the High Court; withe `; 
much greater resources, was not and never had been under ag. 
corresponding obligation. Now, the deputy County Court Judge 

is provided at the expense of the State and receives à modest 
solatium of four pounds—or is it four guineas ?—a day for his 
setvices.—L. J., June 30, 1928, p. 543. 





Lard Cottenham’s Sixty—Talking of patronage, never be- 
fore or since has any Lord Chancellor had a more splendid 
accession of that commodity than fell to Lord Cottenham on the 
passing of the County Courts Act, 1846. At one fell swoop 
he created no less than sixty Judges. Three of them were 
Serjeants-at-Law, and three were Queen’s Counsel; the rest 
were Stuff-Gownsmen. William Adam Hulton, one of the 
appointees, continued to sit for forty years and retired in 1886. 
The County Court Judges, in those coarse and unrefined days, 
bore no particular style or title. Not until 1884 did the Order 
in Council appear declaring that they should be “called, known, 
and addressed as ‘his honour’*prefixed to the word ‘Judge,’ be- ` 
fore their respective names,” and should have “rank and prece- 
dence next after knights bachelors.”—L. J.p. 543. 





Sir Edward Clarke—Sir Edward Clarke, the oldest King’s 
Counsel and the Bar’s “Grand Old Man,” says The Datly 
Telegraph, came out of his retirement some days ago and for a 
few hours resumed professional duties. 


In 1912, Sir Edward, who is now 87 years of age, was 
appointed by the Boatd of Trade to settle disputes under the 
Coal Mines Minimum Wage Act. This he did for twe years, 
until the war automatically stopped the Work. Recently a case 
arose in Sheffield, and the Board of Trade asked Sir Edwarf to 
appoint an arbitrator. Sir Edward declined to do so, saying 
that he would settle the matter himself. š 

Packing a suitcase, he travelled up by the night train to 
Sheffield and returned by the lunch train the following day, have 
ing restored peace between «asters and employees during the 
morning. . ; 

“In spite of his age he thoroughly enjoyed the little trip,” 
Mr. Percjval Clarke, his son, said in an inferview.—L. J., p. 548. 
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Judge and Sexual Crimes.—Mr. Justice Humphréys, says 
oe Times, addressing the Grand Jury 4 the Glamorgan Assizes 
| ġġ Swansea on Monday, said that the, number of charges af 
a sexual character was a blot upon our civilisation. “One 
could not help thihking,” he added, “that "it reflects no 
credit upon the upbripging of those persons, and the opinion I 
have formed, on reading the depositions—and it is not the first 
time—is that the girls are just as bad as the boys. It is a very 
sad thing to find, in what we are pleased to think is a civilised 
country, that such crimes should be so common,’ no fewer than 
onę-third of the cases in this calendar being made up of charges 
of such a character.”—L. J., p. 549. 





The Crown Proceedings BiH.— The Lord Chief Justice at 
the Lord Mayor’s Banquet abandoned the serious attack on 
“Administrative Law” which he has recently developed, for 
pleasantry at the expense of the growing tendency to eliminate 
the Judges. In the “Isles of the Blest,’ towards which the 

„Confusion of the Executive and Judicial powers is leading us, 
there is to be a single Act of Parliament of interthinable length, 
and any difficultjes are to be solved in the third floor back of a 
Government office. ə That is a pleasing after-dinner forecast, 
but meanwhile the serious resistance to bureaucratic justice 
goes on. The question of the encroachments of the Govern- 
ment Departments is well discussed jn this month’s Fortnight- 
ly by Sir John Marriott, M. P., in his Article on “Law and 
Liberty.” In the main it is a statement of the rejection of 
Clause 4 of the Rating and Valuation Bill, and it is a protest 
against the system under which “many modern statutes are 
mere cadres, and afford no adequate imdication of their ulti- 
mate sçope.” Delegated legislation has, indeed, largely under- 
mined Parliamentary eauthority. And there is the letter in 
Tharsday’s Times from Sir Thomas Hughes, K. C., the Chair- 
man of the Bar Council, and Sir Cecil Coward, the President 
of the Law Society, urging the introfluction of the Crown 
Proceedings Bif. The letter is written in order to arouse pub- 
lic interest in the Bill, for, except under the pressure of public 
®pinion, fhere appears to be little chance of its being taken 
up. Who is at fault we do not krfow, but it must be presumed 
that the Government Departments are, unwilling to abandon a 
system of procedure under which the scales of justice are Ifeavi- 
ly weighted against the subject—L. J., July, 1928, p. 2a 
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.—Mr. Street’s “Lord Réading”. (Geof- 
1 , $o far as a contemporary biography 
can be expected to do so, the detlils of one of the most remafk? 


&ble careers in legal history. Clerk, able seaman, stockbroker, bæ- 


rister, Lord Chief Justice Ambassador, Viceroy such was the 
sequence of posts occupitd and adorned by this amazing péer. 
Aj the Bar his great gifts as a cross%xaminer are still re- 
membered and admired, and in the War troubles his financial 
genius was of the greatest service to this countrys Mr. 
Street is, howgyver, probably right in laying stress on his peculiar 
gift of successful comprgmise as perhaps the main factor in 
his success. His work in the United States is a fine example 
of his merit in this kind; but it was post-War India, which 
taxed his great powers to the uttermost and will pifove the most 
enduring monument of his achievements. 


A curious and interesting fact is related: by Mr. Street. 
His progress at the Bar was in the first years so discouraging 
that he resolved to emigrate to the United States, His wife’s 
persuasion alone induced® him to continue; whereby he owes 


much, and England more, to her courage and her faith—L. J., 


pP. 14. . 


Young Folks and Judges on Adultery—Not once, but 
many times of late, the prevailing boy, and girl artists, play- 
wrights, critics and authers have spoken slightingly and dis- 
respectfully of the antique moral philosophy of our Judges. They 
have been called old fogies; their views have been comprehen- 
sively condemned under ‘the Vicfbrian label; it has been said 
they are entirely untouched by modern thought and that they 
have no knowledge of the world. . 


Tt i$ only natural that the Judges who hear and determine 
divorce and matrimonial causes should come in for the byint 
of this fresh young modern assatilt. The poor President, Hill, 
J., and the others may hardly utter a single word of reproach 
against the grossest adulterer but these critics dascharge a volley 
of verbal missiles at their exalted heads. Giving ear to the 
outcry of these Enfranchised Young People, one might imae 
gine that the Judges led a dife secluded and sheltered, almost 
monastic; and that their absurd views on woman and marriage 
werg discredited and cast out by the best people fully ten years 
ago.—L. J, p. 33. e 

G 
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+ What the Judges know.—Their Lrdships will probably 
not demur to the’ charge that their.mora} views have not broad- 
2  @nêd and loosened in conformity with the requirements of 
-t@ir young critics and friends; but there is not a man amongst 
them who will not stoutly refuse to acknowledge that he is 
lacking in a knowledge of the world. “And, since such a know- 
ledge is oft understood to mask an acquaintance with its mare 
unconventional aspects, the Judge can surely claim to be a 
great authority, if not the greatest, in the most modern and 
startling manifestations of the latest life. ` 
` Every day it is his duty to insist on hearing ar exact 
accSunt of what actually happened and the very words that 
were, used; words and acts of such detailed realism that no 
theatre could stage them and no author would dare to set them 
down; he has to examine not only facts, but motives and 
results, and to deliver judgments of great moment thereupon. 
Small wonder that the really up-to-date folk are resorting more 
and more to the Courts for the Real Thing. 
Or look at the Calendar at any Assize. No publisher dare 
print even the bare description of some of the modern deeds 
n *%hereim recorded. As Dr. Johnson observed, ypu will find 
strong facts in the Calendars and the Judge has to know all 
about them.—L. J., p. 33. 
e 


e . 
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BOOK REVIEWS. 


THE TRIAL OF SAMUEL Herpert Dovcat. Edited by 
F. Tennyson Jesse. Notable British Trials Series. Published 
by Messrs. Butterworth & Ca, Ltd. Price Rs. 6-80. 


It is almost with a sickening feeling at the inhuman acts of 
Samuel Herbert Dougal, that we perusé the introduction of 
° this volume, so succinctly and yet so clearly dealing with the 
facts of the murder of Camille Cecile Holland. Hardly any- 
on® who closely follows the* evidence given for the prosecu- 
tion, will deem the Counsel for the prosecution, Mr. F. A. Gill, 
K. C., to have lacked very good materials in order to make his 
labours considerably easier. On the other hand, we are led to 
think that Mr. George Elliott gains more our appreciation, even 
though he has lost his case, for his really°able defence which 
leaves nothing unsuggested in creating doubts as to the proof 
of the case ‘against the prisoner. But what really strikes us 
in the end is, that just retribution awaited the man whose 
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guilt could not escape otice, despite the Jong time that elaps- 
ed between the murderfand the investigation of the case. The 
pathetic end of a lady “under distressing circumstances” wold? 
Be too distressing to us, but for the sentence of death pasg@i° 
on the murdertr, which a$ much appealseto the reader’ toebe 
the proper conclusion of ït all, as to those who were actyally at 
the trial. This volume is a good additiên to the senes of the 
British Notable Trials.—K. C. 





ApvocacY Serrgs, Vors. III anp IV. By P. Ramanatha 
Aiyar, B.A., B.L., Vakil, Trichinopoly and N. S. Ranganatha 
Aiyar, B.A., B.L. Price, VoL III, Rs. 4, Vol. IV, Rs. 3. 

The third volume of the series, bearing the*title “Cross- 
examination as to Testified Matters”, is an analytical survey of 
the various matters regarding which witnesses depose dur- 
ing a trial, just as things which they may have heard or seen 
or felt or smelt and so on. We have only a feeling of extreme 
relief throughout to fing them treated so very methodically, 
though we are not far from realizing that, with all the fund of 
information under each chapter, there is hardly anything mora, 
noteworthy than an attempt to develop the subject with the 
help of a plethora of illustrations. The bogk, as it is,emay 
satisfy the curiosity of the Advocate whoehas yet ta begin his 
career as a trial lawyer, though it may not enable him to gain 
hints of the methods of cross-examination. Perhaps, the 
authors, being alive to the fact, that the excellence in that art 
pertains more to individual ability or genius, bave refrained 
from dilating upon it. 

The next volume “The Art*of the Advocate” entertains 
us much more, since the subject dealt with is one of absorb- 
ing interest to every lawyer who wishes to improve his art. It 
looks. a. compendium of all the attributes, necessarily to be 
acquired by the lawyer, in order to siicceed jp his profession 
or to distinguish himself at the*Bar. The choice illustratfons 
from the advocacy of eminent men like Erskine, Brougham 
and Choate, and a host of lesser legal luminaries, have only 
secured for them our keen appreciation, while at the same time 
evoking our agreeable surprise at the considerable capacity of 
the authors, to collect these cart-loads of interesting anecdotes 
from numerous sources. The elaborate treatment of the sub- 
ject of jury, though it may not prove of immense use to any 
except an exclusive branch of practitioners, ngmely criminal 
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lawyers, since there is not such jury fystem in our cquntry 
as in England, it provides the student }of, psychology a good 
Well of engaging matter. The book, on the whole, if it is not 
~@found with new suggestions on thetart of advocacy, hag 
refreshened a subjegi, which is of ethe utmost* importance to 
the lawyer in his daily endeavour to Win his case. We do not 
hesitate to express, that if at all the reader is struck with any- 
thing in these volumes, it is the unending store of illustrations 
that almost every page contains.—K. C. 





eTar Law or BENAMI TRANSACTIONS, by Mr. A. Ghosh, 
B.A., B.L., 2nd edition. 1928. Published by Eastern Law House, 
Calcutta. Pfice Rs. 4. 

This is the second edition of the law relating to Benami 
transactions in India from the pen of Mr. Ghosh with whom we 
are familiar.as the author of various legal publications. The 
system of Benami is very common in India and many of its 
legal incidents were not clear till recently. The law relating to 
Benami transactions is not the subject of any enactment though 

the legislature has made some reference to it in various Acts. 
The law on the subject has, therefore, been develped by judi- 
cial decisions which have not always been uniform. The volume 
under notige brings the case-law up-to-date and we believe that 
it will be found useful by the legal profession in this country. 


Tue Crvi Court Practice «Np Procepure, by Atul 
Chandra Ganguli, M.A., B.L., 4th edition. 1928. Published by 
Eastern Law House, Calcutta. Price Rs. 5. 

This is a book which affords a practical guide to lawyers 
and students of law in all matters of detajl relating to practice 
and proceduré under the various enactments which are in daily 
use and°also giving model pleadings and other forms necessary 
for'a beginner. dhe variety of enactments whose important pro- 
visions have been considered may be briefly enumerated to indi- 
cate the usefulness of the book. The author has embodied in 
this edition nearby every amending Act of importancé having a 
bearing on civil procedure. The principles and practice under 
the Provincial Small Cause Courts Act, Spits Valuation Act, 
Court Fees and the Stamp Acts of the various Provinces, the 
Indian Succession Act, the Land Acquisition Act, the Lunacy 
Act and the “Limitation Act as amended up to 1927, with, the 
important ruliggs under the same, have been given. 
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‘ue Law APPLICABLE TO CHRISTIANS, by Paul Appasamy, 

M.A, LL.B, Judge, Git Civik Court, Madras. Published by me 

Chriat Literature Society for Yndia. 1928. A 

. 


This is a book dealing with the personal law applicable to" 
Christians in India written in such lucid language as can be intetli- 
gible to a lay reader. tt is Published mainly with a view to 
satisfy the needs of missionaries who sometimes in remote parts 
of the country require guidance on the subject without the assist- 
ance of any lawyer at hand. Such a book necessarily requires 
not to be couched in the technical language of the lawyer while 
at the same time legaleideas have to be expressed with 
accuracy. This difficult task the author has successfully” ac- 
complished in the pages of this book.“ We wish to draw gtten- 
tion to the various topics considered by the author in this volume. 
It is divided into three books or parts, the first book which is 
introductory deals with the Sources of Indian, Law, Law and 
its main divisions and Personal and Territorial Law. The next 
book, which is perhaps the most important portion, deals with 
Conversion and its effects Marriage and its legal consequences, 
Divorce and other reliefs, Parentage and guardianship, Intes- 
tate succession, Wills, The aqministration of deceased persons. 
estates, Ecclésiastical personnel and property and other allied 
subjects. The third book deals with the Law of Status, Teans- 
fer of Property, Registration, Criminal law and Arbitration. 
From the wide range of subjects dealt with, it must be apparent 
that the object of the author is more to give a general idea of 
them rather than deal with them in all their fullness. Leading 
decisions have also been referred to wherever necessary. We have 
no doubt that the book will be helpful not only to lay readers , 
but to lawyers trying to make am acquaintance with the law 
relating to Christians. 


THe Law or SPECIFIC RELIEF IN BRitisH INDIA, by S.M. 
Lahiri, M.A., B.L., 2nd edition. 1928. P&blished by Eastern Law 
House, Calcutta. Price Rs. 6. * 


This is the second edition of Mr. Lahiri’s commentaries on 
the Specific Relief Act, whose first edition was favourably receiv- 
ed by lawyers in this country. The main reason for it is that 
the author gives not merly a collection of cases under appros 
priate headings but has considered the leading principles of 
equity bearing on the subject giving full references to the Eng- 
lish and American treatises on the subject and the leading deci- 
sions of the English Courts where those principles have been 
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laid down and developed. The author fot content with ,refer- 
ences to decisions has given pis opiniên pn their soundness, 
twere, accprding to him, they may be open to question. To 
‘Hint only to one instance of this, we would refer to page 112 
ofethe book, where ethe author confments adversely upon the 
decision in Chidambara Swamigal ` v.” Ramakrishna Reddiar* 
dealing with the ‘question whether an agreement by 
the guardian of a Hindu minor to sell the latter’s pro- 
perty for a necessary purpose can be specifically enforced 
against the minor. It would interest the author, to know that 
since the decision was given it has been reversed on appeal in 
Ramakrishna Reddiar v. Kasivasi Chidambara Swamiga? thus 
justifying the criticism of the learned author. Reference may 
be made in fhis connection to Nageswara Rao v. Kotammat* 
where the view of the author has been upheld following the 
decision in Ramakrishna Reddiar v. Chidambara Swamigal.* 
Such criticisms ‘are bound to be helpful and we welcome this 
publication. e 
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Tuer Cope or Crvi Procepure (Act V or 1908), by Mr. R. 
*Satyarfurthi Aiyar, M.A., M.L., Advocate, High Gourt, Madras 
and Member of the Madras Provincial Judicial Service. 1928. 
Published by V.*S. N. Chari & Co., Nungumbakkam, Madras. 
Price Rs. 4. z 


No lawyer can get on in his daily life without a thoroughly 
up-to-date edition of the Civil Procedure Code. The editor of 
this publicatign has brought out the*text of the Code in this 
volume with a copious index. The editor has also given us 
a comparative table of the, sections of the Code of 1882 
with the corresponding provisions of the present Code and a list 
of sections and the rules of the Code whigh have been amended 
by the legisldture and by the various High Courts under their 
rule-making power. There are also several appendices giving the 

4 report of the Select Committee, Statements of Objects and Rea- 
sons, the relevant provisions ôf the Government of India Act, 
the Letters Patents of the various High Courts and other allied 
subjects. Thusewe have an up-to-date edition of the" Civil Pro- 
cedure Code with all information on allied topics. 
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TEMPLE HONOURS—"NO DUTY NO HONOUR". 


The right of entry and of worship in a tefnple is “a civil 
right. In the exercise of that right, particular persons and 
groups, particular sects and castes, claim various honours and 
privileges. | 

One claim of that sort is by the members of a caste as such, 
to be served the sacred ashes before they are served to the other 
castes. During recent years, this claim has come into unpleasant 
prominence by reason of the rivalry between the champions ef 
Vedic hymns and the champions of Tamil hymns. The Brah- 
man worshippers contend that as per long «sage they ‘are to 
receive the sacred ashes as soon as the Vêdic chant is over, and 
before the Tevaram is commenced to be sung; on the other 
hand, the champions of Tevaram contend that as per Saiva 
canon and undefiled usage, the sacred ashes are to be distributed 
only after the Tevaram chant also is over. ° 

Is the question at issue between the rival castes cognizable 
by the Civil Court? The claim relates to a point of religious 
etiquette which consists in receiving temple-prasadam in a cer- 
tain order of precedence ; and no question of right to property 
or to an office is involved. Therefore, the claim*is prima 
facie not one of a civil nature (Vathiar J” enkatachariar v. 
Ponnappa Aiyangar, Karuppa Goundan v. Kolanthayan,?” Sub- 
baraya Mudaliar v. Yedantachariar® and Striman Sadagopa v. 
Krisina Tatachariyar*). . 

But two broad and brave grounds are urged (by the re- 
sources of advocacy) for maintaining that the claim is ofea 








1. (1918) 7 T.W. 614 at 617, 
2. (1883) T.L.R. 7 M 91 = 
3. (1904) I.L.R. 28 M. 23 at 25: 14 M.L.J. 171, 
Š 4. (1863) 1 M. H.C.R. 301 at 307. °, 
6 H . 
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civil nature. ‘One ground is that everf privilege or hqnour 
claimed by a caste is per se a claim of (vil nature; the other 
gro&ind is that the precedence fn question is incidental to the 
civ right of worship. $ b i 
“No positive autherity could be atiduced in support of the 
first ground, that any and every privilége, precedence, dignity, 
or Honour, claimed by 4 caste, that is, by persons as members 
of, or on behalf of, the cagte is per se and intrinsically a claim 
of civil right. The proposition is based solely on the implica- 
tion of a casual passage in Karuppa Goundan v. Kolanthayan* 
and another casual passage in Nagiah Bathudu v. Muthacharry.* 

{n Karuppa Goundan v. Kolanithayan® the suit was hy a 
Vellalg against certain other Vellalas to establish his right to 
receive certain offerings or honours before others of the same 
caste in seven Devastanams, and for an injunction to restrain 
the defendants from preventing his so receiving them. At 
page 92 of the judgment the following passage occurs:— 

“Ifthis had beeñ a suit for an office, or to establish a right to which 
the plaintiff was entitled as a citizen, and as a member of the caste to which 
he belongs, he would, according to the decided cases, have had a right of 
syit . . , that which the plaintiff seeks is the honour and dignity, which, 
he says, has been enjoyed by him in succefsion to his ancestom, of receiving 
such offerings in the temples in question, and of ceiving them before they 
are offéred to any other members of the caste It is really a question of 
precedence or the occasi®hs on which such offerings are received by. the 
caste The commercial value of the offerings would be the same, if the 
plaintiff received them after other members of the caste; but he claims 
the honour of being the first. to receive them. It is nota suit for an office 
or for a money value, but for an honour.’? kd 

= On the above view the High Court confirmed the judg- 
tment of the Courts below dismissing the suit on the ground that 
it was not of a civil nature. 

The first sentence in the above extract is,interpreted as mean- 
ing that that shit would be of a civil nature if only the plaint 
in the case had claimed that plaintiff was suing as a citizen and 
as agnember of the caste to which he belonged. None of the 
decided cases generally referred to in that sentence of the judg- 
ment supports the above interpretation; «apparently they are 
Krishnama v. Krisknasamé approving Narasima Charlar v. Sri 
Kristna Tata Chariar,’ Kamalam v. Sadagopa Sami,’ Krishnasami 
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2 (1883) I.L.R. 7 M, 91 at 92 ~ 
5. (1900) 11 M.L.J. 215 at 224. 
6. (4879) I.L.R. 2 M. 62: 6 ILA. 120 (P.C). 
: 7. (1871) 6 M. H.C.R. 449. 6 
8, (1878) LL.R. 1M, 356. 
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Tatatharyar v. Kristhenacharyor and Vengamuthu v. Panda- 
veswara Gurukkal.¥ "Of thoseeases, the last relates to the yeget 
eof worship ef a “citizen and a caste Hindu” #.¢., a member aba 
section of the, public, and, the other four cases relate to temple 
offices. The expression “as a citizen, and as a member of the 
caste” was probably suggested by the language used ir? Venga- 
muthu v. Pandaveswara Gurukkal; it is echoed in Venkata- 
chalapati v. Subbarayadu™ and Gopakk Muppanar v. Subramania 
Atyar.* What was claimed and allowed in V. engamuthy v. 
Pandeveswara Gurukkal!? was a caste Hindu’s right of public 
worship at a mantapam: and not a special and exclusive wight 
(see Thtrumalai Alwar Aiyangar v. Lakshmi Sadagopa 
Atyangar'*), ° : 


The Privy Council case in Mansur Hasan v. Muhammad 
Zaman" is an instance of a suit brought by plaintiffs as citizens 
(4.e., as members of the public or the State) to establish their 
right to conduct a religious procession’ with its appro- 
priate observances through a public street; all members of 
the public have equal right in a public street. (Sadagopa 
Chariar v. Krishnamoorthy Rao™). The Privy Councit case iff 
Sankarahnga Nadan v. Rajeswara Dora,” the Privy Council case 
in Saklat v. Bella" and Anandrav Bhikajiphadke v. SRankar 
Daji Charya? commented upon by the Privy Cotincil in the 
Rangoon case, are instances of suits brought by persons as 
members of a caste to exclude outsiders from temples or shrines; 
and the cases in Venkatéchalapat v. Subbarayadu™ and Gopala 
Muppanar v. Subramania Aiyar™ are converse cases of suits 
brought by excluded persons to vindicate their claim to enter 
temples or shrines in the exercise of their rights as members 
of the caste to whigh they belonged. Not the slightest doubt 
was ever raised as to these suits being suits of à civil nature; 
that was because, the right of entry and of worship has‘all along 
been recognized to be a civil right. ° a 





9. (1882) I.L.R. 5 M. 313 at 314. 
10, (1882) I.L.R. 6 M 151 at 153, 
11. (1890) I.L.R. 13 M. 293 at 297. 
12 (1914) 27 M.L.J. 253 at 262 
13. 41916) 31 M.L.J. 758 at 763, 768. 
14 (1924) I.L.R. 47 A 151: 52 I.A. 61: 48 M.L.J. 23 (P.C). 
15 (1907) I.L:R. 30 M. 190: 17 M.L.J. 240 (P.C). 
w. (1908) I.L.R. 31 M. 236: 35 I A. 176: 18 M.L.J. 387 (P.C.). 
17. (1925) I.L.R. 3 R. 582: 53 I.A. 42: 49 M.L.J. 21 (P.C). 
4 18. (1883) I.L.R. 7 B. 323, e $ 
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Anandrav Bhikajiphadke v. Shankdh Daji Charya’ is re- 
ferged to and distinguished in Nagidh Bafitudu v. Muthacharry.* 
The judgment which prevailed in Nagiah Bathuds v. Mutha-, 
charry® was that the claim by a worshipper to have the procession 
of łn idol carried alorfg his street is not,one cognizable by a civil 
court. “At pages 223 and 224 the following passage occurs :— 

“The Bombay High Court has held in Anandrav Bhikayiphadke v Shankar 

Dazji Charya [(1883) 7 B. 323] shat a suit by certain members of a particular 
caste in which the plaintiffs claimed that the members of their caste, in com- 
mon with certain other castes, possessed the exclustve right of entry and 
worship in the sanctuary of a temple was within the cognizance of te Civil 
Courts. The right set up in this case was the exclusive right of certain 
casies to worship in the sanctuary of a temple. No question of raual 
was tmolved The usage upon which the Court adjudicated was an alleged 
caste usage. In the present case the right set up was not based upon 
caste usage, and was not relied upon as a caste privilege. It was a nght 
set up by certain individuals which they claimed to enjoy not as members 
of the caste but as residents in a particular street.” 

The above pa’sage is too slender and dubious a foundation 
for the argument that a claim in respeet of any and every caste 
privilege is a claim of civil nature. ` 

eè The decisions have refused to mecognize ceremogial privileges 
claimed by sects or groups or their leaders in the exercise of the 
right‘of worship (Karuppa Goundan v. Kolanthayan,* Babu Pu- 
jari v. Thitkra Gurikara,? Subbaraya Mudaltar v. Vedantacha- 
rier, Vathiar Venkatachariar v. Ponnappa Atyanger’ and Nora- 
yan Vithe Parab v. Krislnaji Sadashiv™ ). If, as held in Karuppa 
Goundan v. Kolamthayan,? a person cannot claim to enforce his 
precedence over other members of his own caste, by parity of 
reasoning, one caste of the Hindu community cannot claim to 
enforce its precedence over another caste. 

So early as 1863, the Civil Courts wese enjoined “to guard 
carefully agafnst entertaining suits in respect of mere ritual 
observances and the cogduct of the various kinds of feligious 
worship and ceremonies, and of what as incident thereto, may 
be due to the sacred character or the religious rank and position 
of individuals.” “The duty of individuals to submit to and per- 
form certain religious observances in accordance with’ the ritual 
> 1. (1918) 7 L.W. 614 at 617. 

° ii 2, (1883) I.L.R. 7 M. 91, e 
3. (1904) I.L.R. 28 M. 23 (25): 14 M.L.J. 171. 
5. (1900) 11 M.L.J. 215 at 223, 224. 
18. (1883) I.L.R. 7 B 323. 
7 19. (1921) M.W.N. 395. 
r 20. (1885) I.L.R. 10 B. 233, ° 
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or conventional practice $f their race or sect is, 4# the absence of 
express legal recognigo’ and proytsion, an imperfect obligation 


of a moral and not of a civil nature.” (Thirumalai Akubr ° 
iyangar -v. Lakshmi Sadagopa Aiyangar™ quoting Sirima? - 


Sadagopa v. Krtsina TatacRariyar‘). k e 


The cases in Srinivasa Thathachariar v, Srinivasa Aiyongar™ 
and Athan Sadagopa Chariar Swomigal v. Elayavalli Srinivasa 
Chariar™ draw attention (1) to “the growing tendency to bring 
before civil courts disputes on matters of religion not properly 
within their province” and (2) to “the legal ingenuity that is 
continually being exercised in trying to evade the provision, in 
section 9, Civil Procedure Code, by trying to bring sectarian 
disputes under the wording of the explanation to that sectton.” 

Next, as to the second ground that the precedence in ques- 
tion is incidental to the civil right of worship. The argument 
is put in this way: The claim to the precedence in question is 
attached and incidental to the right of worship; and as the 
right of worship is recoggized to be a civil right, the claim to 
the honours attached and incidental thereto is a claim of civil 


nature cognizable by the Civil Court. The argument is fqunded., 


on certain general expressions in the judgment of Mr. Justice 
Krishnan in Thirsimalat Alwar Atyangar v. Lakshmi Sadagopa 
Aiyangar.™ e z 

The actual decision in the case was this. The rigtt of a 
person exclusively to conduct a Mantapapadi in a temple, bearing 
all the expenses of the ceremony, and receiving in return cer- 
tain honours and emoluments is a civil right. A suit to establish 
such right is maintainable in the Civil Courts; as also a suit to 
enforce the claim for the honours and perquisites appurtenant 
to the right (Thirugnalat Alwar Atyangar v. Lakshmi Sada- 
gopa Aiyangar™). The case in Kadirvelu Chetty v. Nanjun- 
datyar™*is on all fours with Thirumajai Alwar Aiydngar v. 
Lakshmi Sadagopa Aiyangar™; it was decided gbout six months 
earlier. ° i 

Here it may be observed, that the right to perform a Man- 
tapapadi and to receive the honours and emoluments attached 
thereto, is recognized to be a species of property susceptible of 








= .- —e 
4. (1863) 1 M. H.C.R. 301 at 308. 
13. (1916) 31 M.L.J. 758 at 761, 762 to 768. 
21. (1899) 9 M.L.J. 359 . 
8 22 (1913) M.W.N. 300. 
23. (1916) 3 L.W. 512, . 


4 | 

60. THE MADRAS LAW JOURNAL, [ VoL. 

. è A 
partition among Hindu co-parceners. | (Nagiah Bathuds v. 
e futhacharry’ citing Mitta Kunth Atdhecarry v, Neerunjun 
° Aidhicarsy. *) In Thirumalai Alwar Aiyangar v. Lakshygi 
` Sadagopa Aiyangar that aspect, is” specifically mentioned 
it the judgment of Mr. Justice Spencer at page 763; so the 
claim «in question in that case was a claim to property within 
the meaning of the explanation to section 9, Civil Procedure 
Code. It may be further observed that Mr. Justice Spencer 
was inclined to the view that the duty of the Mantapamdar to 
perform the Mantapapadi was a legal and not Inerely a moral 
duty (page 763). 

Now as to the judgment of Mr. Justice Krishnan in that 
casep the learned Judge has used general language which puts 
on the same footing the case of honours appurtenant to an 
office and the case of honours appurtenant to a right of worship. 
A suit to enforce a person’s right to an act of worship and to the 
honours “legally attached” thereto, is said to be a suit of a civil 
nature, quite as much as a suit to enforce a person’s right to an 
office in a temple and to the honours “legally attached thereto” 
0 (Page 766). 

Says the learned Judge: °. s 

“The existence of the office to which the emoluments claimed are 
raid ‘to attach must be proved; and so must the connection between the. 
office and the honours And dignities and perquisites claimed, be established 
by clear evidence. The right to an act of worship stands on the same 
footing as a right to an office; a person is entitled to enforce it by suit in 
the same way; and if any’honours or perguisites are attached thereto, it 
follows that they can also be claimed under the some conditions as honours 
attached to religious offices” (page 767). 

The honours in question in Thirumalat Alwar Aiyangar v. 
Lakshmi .Sadagopa Atyangar™ were really appurtenant, and 
legally attached, to the special and exclusive right of worship 
claimed by tHe plaintiff They were due to him in return and 
as remuneration for hig services. (31 M.L.J., 762, 763, 765, 
76% and 768). 

In respect ot temple-honours claimed by virtue of an office, 
the case in Sri Rungachariar v. Rirngasama Battachar™ lays down 

t e 
WA “Civil Courts have jurisdiction to entertain a suit for honours, if 
they are claimed as attached inseparably to an office as part of tts emolu- 
ments, and not simply accorded to its hqlder as marks of respect” 


5. (1900) 11 M.L.J. 215 at 222. 

13. (1916) 31 M.L.J. 758 e 
24. (1874) 14 Beng. L.R. 166 
. 25. (1908) I.L.R. 32 M. 291. 7 
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In that case the finding was that the privilegé of the first 
“Thee ” was attach@ to the hereditary office of the plain- 
tiffs (Sthaladars) as a part of the remuneration of the ofica 


Tie office there in question involved secular and religious dutie® - 


of different kindy, all inseparable from the office, and remunerat- 
ed in various ways, one of Which was by the honour then question. 
(Sri Rungachartar v. Rungasami Battachar™)., 


The test propounded by Sri Rungachariar v. Rungasami Bat- 
tachar* was reiterated in Athan Sadagopa Chariar Swamigal v. 
ElayavaXi Srinivasa Chariar® ; and it is in perfect consonance with 
the enunciation of the law in the leading case in Striman Sadagopa 
v. Kristina Tatachariyar.* In that early case, the head of the 
Ahobala mutt claimed certain conventional dignities and honours 
in connection with the worship and ceremonials at the Varada- 
rajaswami temple in Conjeeveram. Though a worshipper of 
high religious rank and sacred position, he held ño office in the 
temple, and was under no legal duty to do any, secular or reli- 
gious service to the temple. The ground of decision is thus 
stated by Scotland, C. J.: ° 


“The honours and emolument in question cannot in any respect be 
considered as remuneration for duties or ministrations performed by the 
plaintiff in the secular affairs or religious services of the pagoda. They 
arë matters purely of ceremonial observance and devotional display, and 
are connected with a priestly office, which, as regards the dhafmalkarthaa 
and worshippers at the pagoda has attached to it no other claim of right 
than that which rests upon the religious feelings which they, in common, 
with other Hindu worshippers, entertain for the sacred position of the 
plaintiff. Being, then, of opinion that the subject-matter ef the present 
suit is purely religious, and relates to the sacred office of the plaintiff, and 
has no connection with any mghts that can properly be considered as being 
cf a civil nature, I think this suit is not cognizable by the Civil Courts.” 


No honours can be properly said to be “incidental to”, or 
“attached to”, or “connected with”, an office or a right of wor- 
ship, unless the honours are by way of return or remuneration 
for some legal duty of the office-holder or the wofshipper. (See 
Chunnu Datt Vyas v. Babu Nandan,” Rama v. Shivram” citing 
Sri Sunkur Bharti Swami v. Sidha Lingayah Charani,” Narayan 

e 


4, (1863) 1 M.H.C.R. 301 at 307. 
22. 11913) M.W.N. 300 at 303. 
25. (1908) I.L.R. 32 M, 291 at 297, 208. 
26. (1910) I.L.R. 32 A. 527 at 538 539. . 
° 27. (1882) I.L.R. 6 B. 116 at 121. 
28. (1843) 3 M.I.A., 1%, ` 4 
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Vithe Parab‘v. ‘Krishnaji Sadashiv™ ching Ram v. Slsyram.™ ) 
Im short, the legal principle is No duty no honour. 
+ 9 @ The judgment of Mr. Justice Krishnan in Vgthiar Venkata- 

- thariar v. Ponnappa Atyangar* was abbut one and a half years 

subsequent to his judgment in 7Mrumalas Alwar Atyangar v. 
Lakshmi Sadagopa Aiyangar™ ; it re-aftirms the view of the law 
taken in Striman Sadagopa v. Kristna Tatachartyart and Sri 
Rungachariar v. Rungasami Battachar,* 

The case in Vathtar Venkatachariar v. Ponnappa Atyangar’ 
related to a suit brought by certain persons krfown as ,‘“Theer- 
thakars” of a temple in the Tinn@velly District. Unlike the 
Theerthakars in Sri Rungachoriar v. Rungasami Battachar™ 

H and, Soma Ballachariar v. Thiruvenkatachartar™ they held no 
office, and were under no legal duty to the temple. ““The evidence 
in the case established that they have special places allotted to 
them in the temple to stand and recite, and they are given the 
honour of Theertham and prasadam before the outsiders get 
them; and they have what is called an ‘ Arulapad,’ that is, their 
names are called out by the Archak’ in a certain order, when, 
if present, they have to respond by saying ‘Nayinde,’ meaning 

° ** ‘I ant here.” On that evidence the learned Judge inclined to 
the view that the plaintiffs were “a recognized and privileged 
class of worshippers who were shown special consideration by 
having places allotted to them in the temple, and by being given 
the honours before the ordinary worshippers in an order of pre- 
cedence fixed by the usage of the temple.” 

Yet the, claim made by them to “exclude from their group a 
person, who, according to them, had no right to be there, was 
held to be not triable by the Civil Court. It did not occur to 
the Bench or to the Bar to suggest that the right of worship was 
a peg on which the claim to precedence might be hung. Similarly 
: in Subbaraya Mudaliar v. Vedantachariar® the Vadagalai com- 

munnity, on whose beBalf the suit was brought to establish their 

chaim to recite*certain sacred texts in a temple, had an undis- 
puted general right to worship in the temple; but they held no 





e 1. (1918) 7 L.W. 614 (617). 
3. (1904) ILL.R. 28 M. 23: 14 M.L.J. 171. 
e 5 4. (1863) 1 M.H.C.R. 301. 
13, (1916) 31 M.L.J. 758. 
20. (1885) ,1.L.R. 10 B. 233 at 237. 
. 25. (1908) I.L.R. 32 M. 291. 
27. (1882) I.L.R. 6 B. 116, $ 
. 29. (1912) 15 I.C. 409, 
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partecular office in temple, and the decision was that their 
claim was outside thé province of the Civil Court. j 

The precedence now in question, if it was acaorded tdythe 
Brahman community, was due merely to their position in the 
religious hierarchy (cf. * Striman Sadagopa v. Kristna Tata- 
chariyar*). It was not accorded to them in return for any duty 
or service due and rendered by them to the temple. 

The right of worship belongingsto the Brahman community 
is nothing special to them; and it imposes no legal duty on 
them, They have the right equally and in common with per- 
sons of other castes. ft is logically impossible that such an 
equal right of worship could give rise to any ceremonial pre- 
cedence in favour of one caste over another such as ceuld be 
enforced in a Court df Law. Claims to precedence and other 
mere dignities or honours claimed in the exercise of the right 
of worship are not of a civil nature; the law is clearly stated so 
in Nagiah Bathudu v. Muthacharry.® y 

“Temples are intended for all castes; but there are restric- 
tions of entry. Ordinđrily, the Brahmans alone would þe en- 
titled to access into the inner shrine of the temple.” (Gopala 
Muppanar w. Subramania Miyar). The exclusive right of 2 
caste to worship from particular places in the temple may be 
cognizable by a Civil Court. But the tight to worship from 
particular places in the temple cantiot’ entitle the members of 
that caste to any honours; for, there is no legal duty or service 
on their part in return for which the honours can be claimed. 


e K.C.G. 


To 
THE EDITOR, 
“MADRAS LAW JOURNAL.” 


THE HINDU WOMEN’S RIGHTS AMENDMENT ACT. 
(Vide 55 M.&.J., Part 34 ° 
Cgoss Notes on CLAUSES. 

It 18 well to remember in general that a codification of a 
portion of the law is bound to be defective without correspond- 
ing changes in thg other portions of the uncodified+law affected 
or likely to be affected by it. i 


4. (1863) 1 M.H.C.R. 301 (306). ° 
4 5. (1900) 11 M.L.J. 215 at 226, 
12, (1914) 27 M.L.J. 253 (261). ° 


e] . 
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Section 2 contemplates a competition between the adoptive 
mother and the adopted son only. ‘Sectién 8 provides that in 
casetof property passing by inheritance or survivorship to a son | 
tlie"widow shall get a share equal to that of the son. 


“Neither section eXpressly provides as to the working out 
of the share of the mother in the case of birth of sons subsequent 
to adoption. Is it the intention of the framers of the Act to 
leave the competition between the subsequent natural born sons 
and the adopted son to be governed by the existing provisions 
of Hindu Law? Does section 2 abrogate the existing distinc- 
tions gnd give only one-fourth to the adopted son? As it is the 
share of the mother will have to be worked out after deducting 
the share of the adopted son. If so it might happen in some 
cases as for example when there are three subsequent natural born 
sons, an adopted son, and the widow mother the share of the 
natural born son Will be smaller than that of the adopted son. 
Is it the intention of the framers? In any event is it not better 
to standardise the rule equitably by saying that in case of com- 
petition between the subsequent naturaf born sons, an adopted 
son and the widow mother the natural born son shall take twice 
or thrice ‘as much as the adopted son*and that the widow mother 
shall rgnk as or take as much as the natural born son. What 
about the property of the mother after her death? Is the adopted 
, 60n to get a share? Or is he not to get at all in the presence of 
the natural born son? If he is to get is iton the same ratio? 


COMPETITION BETWEEN THE WIDOW AND THE DAUGHTER. 
The Act as it stands does not give any right of property 
to the daughter in the absence of her brother so long as the 
widow is alive. May it not be amended by saying that in the 
absence of the son the daughter shall take as much as or half 
as much as the natural born son and the residue shall go to the 
widow. That will be more in consonance with the spirit" of 
section 4, In thig view section 7 will have to be amended. 
Section 7 (b) stops with the daughter. May it not be extended 
as far as the daughter’s son and may not a glaughter’s daughter 
be made to rank as a daughter’s son especially in view of the 
new privilege accorded to her in section 12. May not again 
theedaughter-in competition with the adopted gon be allowed to 
take as much as the widow mother. 
Section 6.—Once the reason of the rule of the exclusion of 
females from inheritance as Nirindriyas is put aside as not 
being in consonance with the spirit of the times is there any- 


Lv] THE MADRAS LAW JOURNAL, , 65 
thin’ on principle taj prevent the enlargement of the widow’s 
estate to a full estate. There can be no objection even en 
grounds of» sentiment to the enlargement suggested so fag as 
females born, in the family are concerned. The Act lets in a 
number of female heiss and by giving “them a widow’s estate 
lets in a great number of reversioners giving occasitn for a 
number of unhealthy and self-detrimental expedients by the 
limited owners to bar the reversion and an equal number of 
reversionary. suits. The aforesaid limitation is sure to give 
rise to more imprudent alienations, doubtful titles and wasteful 
litigation of little advantage to the limited owner or the gever- 
sioner. The present-day litigation with respect to the coy. s 
estate must serve as an eye-opener. š 


SUCCESSION TO STRIDHANAM. 


If there should be no distinction betwéen male and female 
in the matter of inheritance to the paternal estate it stands to 
reason that reciprocally the males should be allowed to partake 
of the Stridhanam property along with females of the same 
degree of relationship now entitled to inherit. Such, a proyi- 
sion shouldbe incorporated fn the Act. 


Section 11.—Could not the well-meant provisions of the 
Act with respect to the inheritance of elaughters.be rendered 
nugatory in the Mitakshara school of Hindu Law. According 
to the Act the daughter is entitled to inherit to the paternal 
estate and under section 11 might enforce her right to partition 
off her share. But she is not entitled to any mterest by birth 
in the ancestral estate to which her brothers will be entitled. 
Supposing all the brothers to shut out the sisters alienate their 
undivided interests while the father is alive, could the daughter 
prevent it. In thafevent only the father’s share if still undis- 
posed off would be available for partition after the death of the 
father in which also the brothers w®uld be entitled to share. 
Under such circumstances the daughters getting half as much 
as the sons may get next to nothing. The same difficulty may 
arise in.the case of the widow mother also, Some provision 
should be made to avoid this kind of circumvention of the Act. 


e R. NARASIMHAIYER. ° 
TUTICORIN, i 
2lst August, 1928.” 
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SUMMARY OF ENGLISH CASES, Z 
e e . 


- g'In re Ducker’s Trane Marx, (1928) 1 Ch. 405. 


Trade mark—Registration of —Bena fide intention to use— 
Meaning of—Trade Marks Act, S. 37: 


Where the owner of certain goods registered the trade mark 
without any intention of usjng the mark at the time of the regis- 
tration but-really as a sort of precaution in order that she may 
have something that may be of some service to ber if difficult 
times should come, . ° 

Held, that the mark cannot be said to have been registered 
with aebona fide intention to use it as per section 37 of the Trade 
Marks Act. 


On the construction of section 37 of the Trade Marks Act 
the intention to use is a present intention to use it. 


ROYAL Lonpon MUTUAL Insurance Socrety, LTD. v. 
Barrett, (1928) 1 Ch. 411: 97 L.J. Ch. 177. 
°° Insterance—Policy of—Stipuldtion that the policy shall be 
void if death occurred by sutcide—Exception in favour of bona 
fide third parties—Money advanced on mortgage by company 
tisAf—Right of company to enforce mortgage. 

A life insurance policy issued by a company contained a 
stipulation that the policy shall be void if death was caused by 
suicide, but prdévided that the directors might allow to the policy- 
holder such part of the sum assured as they thought fit and that 
the policy shall remain in force to the extent of the pecuniary 
interest of third parties bona fide acquired for valuable con- 
sideration. The life insurance company advanced money to the 
policy-holder on a eas of his leasehold properties and on 
an assignment of the policy by way of security. The policy- 
holder committed Suicide and th company sought to enforce the 
security against the leasehold property comprised in the mortgage. 

Held, that the expression “third parties” did not include 
the policy-holder and that the company was entitled to enforce 
the mortgage of the leasehold property. 


In re CHARDON JOHNSTON v. Davis, (1928) 1 Ch. 464. 
Will—Trust to pay income to a Cemetery Company For 
maintenance af graves—Rule agamst perpetuities. . 
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A testator directed hy his will that he gaveto his trustees 
a sum of £200 “upon trust to invest the same upon any of th 
investments therein authgrised and pay the income thereof to 
cemetery company during such period as they shall continue and 
keep the graves of his great-grandfather and*another in the said 
cemetery in good order and condition with flowers and plants 
thereon as the same had hitherto been kept by him.” The clause 
further provided that if the graves should not be kept in the order 
and condition thereinbefore specified the trustees should pay and 
apply the said income under the subsequent clause in the will re- 
lating to the residuary estate of the testator. 

Held, that the trust did not offend the rule against inaliena- 
bility and the rule against perpetuities. e. . 


Catton vV. ASHWELL AND NESBIT, LTD., (1928) 1 Ch. 
484: 97 L.J. Ch. 199. 

Workmen's Compensation Act, S. 12—Accident to work- 
mai—Voluntary payments of compensation at maximum rate 
payable in total incapacity Subsequent application for review 
by employer on the ground of cessation of tncapactty—Stop- 
page of weekly payments—Achon by workman for damages for 
breach of statutory duiy—M aintainability. 

The plaintiff who was a fitter in the employment of “the 
defendants, on the Ist August, 1925, suffered personal injury 
from an accident which entitled him to compensation under 
the Workmen’s Compensation Act then in force, and the defend- 
ants paid him compensation at the maximum rate. -Before 16th 
July, 1927, the date of the last weekly payment, the defendants 
had given notice to the plaintiff that they intended to claim that 
his incapacities ceased on 30th May, 1927 and that their obligation 
to pay had then come t&an'end. On 24th June, 1927 the defend- 
ants applied to the County Court for an arbitration by way of 
review under S. 11 of the Act of 1925 &nd for an award that 
since the plaintiff was under no incapacity as frota May, 1927 he 
was no longer entitled to compensation. On 16th July, 1927 the 
defendants paid into Court, with a denial of liability, the sum of 
£24 as representing the weekly dues from that datt'to October 14, 
the date fixed for the hearing of the application for review. On 


the 29th October, 1927 the plaintiff commenced this action claim-° 


ing a declaration that the defendants, having a liability to pay 
compensation and having paid such compensation until 
23rd “July, 1927, had since that date committed a breach 
of theire statutory duty in that they ended’.the weekly 
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payments otherwise than in pursuante of an agreemênt or an 
arbitration, without having brought the*case within any of the 


i gfexcepted cases mentioned in section |2 of the Act of 1925. 


_ Held, that the plaintiff had np independent cause of action 


“under section 12 Sf the Act of 1925 to require his employers 


to go on making payments to him after the issue as to the con- 
tinuance of his incapacity has been raised, down to the time 
when it is determined, even though such de facto payments may 
be recoverable eventually from him by the employers. 

Semble: Whether an independent exterior right can be 
enforced, as by section 21 of the Act of 1925 the question relat- 
ing to the amount or duration of compensation has to be settled 
by*arbitration. 


In re SPENCER AND Hauser’s Contract, (1928) 1 Ch. 
598. | 

Vendor dnd purchaser—Auctton sale—Statement that 
vendors were selling as “trustees for sale” under a Will—Will 
not containing trust for salo—Vendors offering to make a good 
titlesby conveying as legal personal representatines of testator— 
Purchaser if can repudiate contract. 

In a, sale ‘of a freehold dwelling-house by auction, it was 
stated that the vendors were selling as “trustees for sale” under 
the Will of a certain person. The Will, however, did not con- 
tain any trust for sale. The auction purchaser stated that he 
was entitled to repudiate the contfact as the vendors had no 
right to sell the property. The vendors alleged that the state- 
ment that they were selling as “trustees for sale” was a mistake 
and that they can convey the property as the legal personal re- 
presentatives of the testator and thus corvey a valid title to him. 
The vendor’ took out an originating summons to have it declared 
that the objections ofthe purchaser to the title to the property 
had been sufficiently answered by the applicants and that a good 
title to the property had been shown by them as personal repre- 
sentatives of the testator notwithstanding that by error they were 
stated in the said contract as “trustees for sale” under the Will. 

Held, that the erroneous statement did not amount to a 
warranty by the vendors as_to the particular form in which 
title would be made but it only indicated the method in which 
the vendors contemplated making a title and that, as the vendors 
were able to make a good title, though by another methéd, the 


„purchaser was not entitled to repudiate the contract. « 
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ELLERMAN LINES, LIMITED v. READ, (1928) 2 K.B. 144. 


Foreign judgmente—Jurisdiction of British Court to restrain 
its enforcememt by injunction. ° 

A British Court has no power to grant an injunction res-, 
training a foreign Court from acting. But a British Court can 
grant an injunction restraining the enforcement of a judgment 
obtained by a'British subject in a foreign Court where it is shown 
that the British subject obtained the judgment by fraudulently 
breaking his congract or by fraud, for in granting such an in- 
junction the British Court isnot asserting jurisdiction over the 
foreign Court but only prevents the person, who is in conscienoe 
debarred from attempting to enforce a judgment, from enforc- 
ing it. 


DER Conservancy Board v. McCoNnNELL, (1928) 2 K.B. 

159: 97 L.J.K.B. 487. 
 Negligence—Sinkiteg of ketch in river due to negligence of 

owner—Consequent obstruction of navigatiom of the river— 
Liability of owner of ketch for damages—Measure of damages. 

Due to the negligence of *the defendants who were the 
owners of a ketch, the ketch was sunk in a river and in conge- 
quence thereof the navigation of the river wag obstructed. The 
wharf by the side of the river was also obstructed. The defend- 
ants abandoned the ketch after its sinking. The Conservator of 
the river and the owner of the wharf removed the obstruction by 
spending moneys out of their pocket and brought the present 
action to recover the amounts spent from the defendants. 

Held, that, as the ketch sank due to the negligence of the 
defendants, they were liable for the damage caused by the ob- 
struction to the navigatidn of the river and to the approach to 
the wharf, and the measure of such damages was the reasonable 
cost of removing the obstruction. 





ENGLISH Hop Growers, LTD. v. DERING, (1928) 2 K.B. 
174. : e 

Contract—Soctety for the sale of hops—Agreement between 
socidiy and a member.thereof that all hops grown om his land 
should be delivered to the soctety—Member leasing land to a 
company—Hops pickable on the land at the commencement of 
the leate—Right of society to damages—Amount fixed in the 
agreement ps damages—Penadiy or liquidated damages, if 
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The defendant was a member of the plaintiff soeiety, the 
object of which was to orggnise the mayketing of home-grown 


p= by, their sale through them. By an agreement in mring 


made between the plaintiffs and the “defendant, the defen 
«agreed to deliver to the plaintiffs all hops grown by him ae 
the year 1926 on certain, land consisting of 63 acres so that the 
same might be sold*by the plaintiffs. 


The agreement further provided that if the defendant 


should fail to deliver to the plaintiffs any hops produced by him 
during the year 1926 on the 63 acres or should’ by himself or an 
agent or factor or in any way otherwise than through the plaintiffs 
dispose of those hops, the defendant should pay to the plaintiffs 
aseand fo» liquidated damages the sum £100 per acre. In July, 
1926 the defendant leased to a company for a term of five years 
the 63 acres. When the lease commenced, the hop vines on the 
63 acres had grown to stich an extent that the hops were formed 
and pickable, though unless there was some urgency they would 
not be picked till some days later. The hops grown on the 63 
acres were not delivered to the plaintiffs. The plaintiffs brought 
the present action to recover £6,300 as damages at £100 per 
acre, which was the amount fixed in the agreerfient. 


e Held, (1) that the defendant had committed a breach of 
contract by not delivering the hops to the plaintiffs as the defend- 
ant had grown or produced a hop crop up to the point when it 
was pickable though it would be better to wait for a few days; 


(2), that the agreement was hot in restraints of trade and 
therefore not unreasonable; and 


(3) that the fixing of £100 per acre as damages was 
not penal but the sum was only liquidated damages. 


Per Scrutton, L.J.—It is well established that the Courts 
will view restraints of trade which are imposed between equal 
contracting parties fOr the purpose of avoiding undue competi- 
fion and carrying on trade without excessive fluctuations and 
uncertainties with more favour than they will regard contracts 
between master and servant in unequal positions of bargaining. 

If in a case where breach of a contract may occasion serious 
damage. but damage which is difficult tq value exactly, people 
contracting on equal terms agree beforehand to value or ascer- 
tain beforehand a conventional figure which shall represent on 
an average the probable damage from breaches of the same kind, 
such damages are not penalty but only liquidated dapnages, 
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J. GREEN (INSPECTOR or TAXES) v. J. GLIKSTEN & 
Son, Lrp., (1928) 2 KB. 193: 97 L.J.K.B. 433. 
Income-tas—Company carrying on business es tim 


nterchants—Vabue of timber in Company's accounts—Loss of ` 


timber by Fire*Insurance against fire—Ineurance amount e$- 
ceeding amount at which timber valued in books—Duty of com- 
pany to include entire insurance amount in profit and loss account 
—Incometar Act, Schedule D, Case 1.6 

A company carrying on business in timber valued the timber 
at cost or market value, whichever was the lower, and wrote 
large sums off the cost Price in respect of depreciation in 
order to arrive at the closing stock values, The reduced: sums 
so arrived at were adopted every year to arrive at the Gom- 
pany’s profits for income-tax purposes. The company had 
insured its stock against loss by fire and for this purpose the 
stock was valued at replacement value. : 

Certain quantity of timber belonging to this Company was 
destroyed by fire, and the Insurance Company paid a large amount 
in respect of the replacem&nt value. But the estimate at book 
value of the same was only about a third of this amount. The 
Company brought this estimate*at book- value into its accounts as 
a trading receipt but carried forward the balance of the amqunt 
received from the Insurance Company intg the balance sheet 
as a reserve without bringing it into the profit and Joss account. 

Held, that the entire amount of money received from the 
Insurance Company must be brought into -the profit and loss 
account as a trading receipt for the purpose of estimating its 
profits for income-tax purposes. 





Reckitt v. BARNETT, PEMBROKE AND SLATER, Lorp., 
(1928) 2 K.B. 244: 97 L.J.K.B. 407. e 

Principal and Agent—Power of attorney—Power tê draw 
cheques—Agent drawing cheque for hts private byirposes—Payee 
of cheque when protected, : 

The plaintiff executed a power of attorney in favour of a 
person to endorse or sign the plaintiff’s name jo any cheque. 
A doubt was raised by the plaintiff’s bankers as to whether this 
power authorised the agent to draw cheques and the plaintiff 
wrote to them that he wished the power to cover the drawing 
of cheques drawn upon the bank by the agent “without restric- 
tion”... The agent drew a cheque upon the plaintiff's bank pay- 
able to the defendant in payment of a private debt of his own 


i 
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and signed it‘as, plaintiff's attorney. The plaintiff, on goming 
t0 know of this, brought the present action against the defend- 
to regover the amount of the cheque as damages for con- 
“ version or as money had and received by them to the plaintiff*s 
use. . E 
Held, by the Court of Appeal (Russell, J., dissenting), that 
the power of attorney must be construed along with the letter 
written by the plaintiff tg his bank and, if it was so read, it had 
the effect of enabling the bankers and third parties to accept 
with saftey the cheques drawn by the agent as the plaintiff's 
attorney, in the absence of any knowledge or notice on the part - 
of the defendants of any irregularity in the transaction. 

GARDINER v. Heapine, (1928) 2 KB. 284. 

Principat and Ageni—Order given by ageni—Work done 
in pursuance of order—Part payment of remuneration—Credit 
given to principal under mistaken impression—Liabihiy of 
agent, 3 

The defendant had given the plaintiff an order for some 

se building work for a company of which the defendant was a 
director. The plaintiff did the work. Not hating been paid 
forst, he went to the office of the company and saw the defend- 
ant who asked the plaintiff to meet him the next day as he had 
another job for’him. ‘The plaintiff called subsequently and the 
defendant gave him the work. Thinking that the work had been 
ordered on behalf of the company the plaintiff made out estimates 
as the worl? procceded and addressed them to that company. 
When the work was finished, he was paid- a certain amount on 
the account. When subsequéntly he tried to get the balance, 
he was informed by another director of the company that the 
work had not been ordered for that company but for another 
company. The plaintiff thereupon brought the present action 
against the defendant for recovery of the balance. The defend- 
ant contended that as while the work was being done, the plaintiff 
had given credit to the company, he was not personally liable. 

Held, that the plaintiff having given credit to the company 
up to a certain date under a mistaken impression and not having 

«given credit to the defendant before the work was completed, 
the defendant was personally liable for the balance. 

There is no reason why a man who contracts with another, 
thinking he is an agent, should not sue him when he fngls out 
that he is the real principal, provided the supposed agent has 
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not eXpressly contracted as agent so as to exclude hig liability 
as a principal partyeto that Contwact. \ ° 

AUCHTERONI & Co. 9. MmLAND Bang, Lro., (1928), 2 
K.B. 294. 

Bill of exchange—Sale of goods—Drawtng of bill—Ac- 
céptance of bil payable at vendee’s bank—Loam by bank to ac- 
ceptor to meet bill— Bil endorsed in blank by payee—Presenta- 
tion of bill for payment by servant of payee—Payment of bill 
over counter by acceptor’s bank—C onverston of money by payee 
servani—Liabtlity of acceptor’s bank to payee. 

The plaintiffs, a partnership firm carrying op business at 
Liverpool, sold certain goods to a company which also carried 
on business at Liverpool and for payment of the goods so sup- 
plied the plaintiffs drew upon the company a bill payable three 
months after date and the company accepted the bill payable at 
the defendant bank where they kept their account. The com- 
pany, three days before the bill fell due, notified the defendant 
bank that they had accepted the bill which had been drawn by 
the plaintiffs and asked the défendant bank to order paythent of* 
the amount and charge to its account. The defendant bank were 
willing to act upon this advice and to pay the bill. After the bill 
was due one W, who was the plaintiffs’ cashier, brought the bill 
to one of the partners of the plaintiffs’ firm and asked to have it 
endorsed and the partner endorsed it in blank in the usual way. It 
was then the duty of W t take the bill to the plainjiffs’ bank and 
that bank would in the usual course have collected the amount of 
the bill through the Clearing House and credited to the plaintiffs’ 
account accordingly. Instead of doing this he presented it him- 
self over the.counter o the defendant bank, received the money 
and fraudulently converted and stole it. The plaintiffs then 
brought’ this action against the defendent bank, who were the 
acceptor’s bank and not the payee’s bank, to recover the amqint 
of the bill. The action was based upon three grounds. The first 
head of claim was to secover damages for negligence, the second 
head of claim was for money had and received and the third 
head of claim was in respect of the conversion of the bill. Evi- 
dence was given at the trial that each one of a number of 
acceptances of which the plaintiffs were holders had been paid 
by the defendant bank to the plaintiffs’ bankers. | Evidence 
was also given with regard to the course of business in Liver- 
pool in, connection with the collection of -bills which proved a 
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practically universal custom that trade bills especially fof large 

ounts should be presented’ te the bank at*which they were ac- 
„ted as being payable through the Clearing House. But the 
evidence also proved that the preseptation of sch bills at the 
counter was not irregular though unusual. 

Held, (1) that the first head of claim was ill-founded, as a 
claim for negligence must be based on the ground of some duty 
binding the defendants to ®xercise care on behalf of the plaintiffs, 
which in the present case could only arise from privity of 
contract which could not be said to exist between the defendant 
bank and the plaintiffs; 

(2) that the second kêndi of claim was equally baseless, 
as the drawmg of the bill did not amount to an assignment in 
favour of the payee of funds of the drawee and as in the present 
case the acceptors had no funds available at the due date but 
the defendant bank were willing to lend sufficient funds to meet 
the bill because the amount fell within their authorised limit of 
overdraft; and 

(3) that the defendant bank was not liable for the con- 

wwersion of the bill as the bill was a negotiable instru- 
ment and they dealt with it in good faith and for value in accord- 
ance with the law merchant. 

A bank is not bound to make enquiries merely because a 
bill endorsed in blank is presented over a counter. The law 
merchant has always recognised such presentation as due pre- 
sentation sufficient to require the bapkers, in the absence of 
very special circumstances of suspicion, to pay. 


HARDE AND Lanz, Lp. v. CHITON, (1928) 2 K.B. 306 
(C.A.): 97 L.J.K.B. 539. 

Trade Ugton—Infringement of rule By a trader—Associa- 
tion demanding and accepting money payment instead of. put- 
ling the name of the trafer on the “stop list”—Money if can be 
recovered back. “ . 

A tule of a Trade Union framed to prevent traders or agents 
from selling articles at prices other than those fixed by the asso- 
ciation was enforced by putting those contravening it on a “stop 
list”, the effect of which was that no member of the associa- 
tion would supply goods to those infringitlg the rules. In a 
particular case the association instead of putting the trader who 
infringed the rule upon the “stop list” allowed him to esgape 
this by paying a sum of money towards the expenses of the asso- 
ciation. The.trader brought the present action to recover the 
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amount paid by him to the association on the*ground that the 
amount was obtained? by duress. ° 

* Held, that the money paid to the association cannot be AT 
to have been paid under duress and that, therefore, the action 
must fail, 


Conquer v. Boor, (1928) 2 K.B. 336. 

Res judicata—Breach of comtract—Swit for damages— 
Subsequent sat for da s for breach of the same contract 
alleging different particulars of damage—Maintaimadility. , 

The defendant agreed to build for the plaintiff a bungalow 
in a good and workmanlike manner. After the bitngalow” was 
erected the plaintiff brought an action against the defendant 
chaiming damages for the breach of the contract, and the parti- 
culars of claim stated that the amount was claiméd for breach of 
contract to complete in a good and workmanlike manner and 
17 items were set out. The action was decreed. Subsequently 
the plaintiff brought the present action in the same Court. The 
claim was identical in its terms with that in the first action, except e, 
on the amount of damages claimed and that after the words 
“in a good and workmanlike manner” the words “and with 
proper materials” were added. The partieulars set out some 
14 items differing from those in the former action but of the same 
character. The defendant set up the defence of res judicata. 

Held, that the suit was barred by res judicata as the cause 
of action was the same as in the prior action, namély, breach of 
the contract. 


A DEBTOR In re THE PETITIONING CREDITOR v. THE 
DEBTOR, (1928) 97 L.J. Ch. 255. : 

Bankruptcy Act, S. 5 (3)—"‘Sufficiemt vause’—Two distinct 
debts—Refusal by creditor of teyder of one debt—Object of 
creditor to maintain total debts above £50. 

Where, two distiné&t debts were owing to a creditor by the 
debtor and the debtor tendered the amount of dne debt but the 
creditor refused the tender with the object of maintaining his 


total debt above £50*so as to be able to have the debtor adjudi- 


cated bankrupt. 

. Held, that there was “sufficient cause” for dismissing the 
creditor’s petition for adjudication under S. 5 (3) of the Bank- 
ruptcy Att. . 
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MALLETT (INSPECTOR OF TAXES) v. STAVELEY CoL AND 
. va Co., 97 L.J.K.B. 475. ° 

Income-tax—Capital or income—Surrende? of lease by 
miming comtpany—Amownt paid to lessor for surrender—In- 
come-tax Act, Schedule A, No. III, Schedule D, Rate 3. 

A company which had a mining lease entered into an agree- 
ment with the lessor by which the area subject to the lease was 
diminished and the lessor accepted a surrender of certain seams 
of coal comprised in the lease in consideration of a payment of 
£6, 50D by the company to the lessore 

° Held, that this sum of £6,500 was paid for the purpose of 
disposing of a capital asset of the company which had become 
burdensome to the company and was not a sum wholly and ex- 
clusively expended for the purpose of selling the coal in which 
the company traded and consequently could not be deducted from 
the company’s profits assessable to income-tax. 


Brooke v. Boor, 97 L.J.K.B.°511. 


P Negligence—Landlord and tenani—Tenant’s permission to 
landlord to visit premises at night—Smell of escaping gas 
coming from premises—Search by landlord and lodger with 
naked light—ExWosion and consequent damage to tenant’ s goods 
—Lrability of landlord for damages. 


A tenant of a lock-up shop had invited the landlord who 
occupied adjoining premises commurscating internally with the 
shop to visit the shop at night from time to time to see that every- 
thing was secure. One night a lodger of the landlord told him 
that he could smell an escape of gas-in the shop. The landlord 
accordingly got up and went into the shop accompanied by the 
lodger. In the shop there was a gas pipe running down from 
the ceiting, terminating in a gas burner accessible from ‘the floor. 
The landlord applied a naked light to the lower part of the pipe 
and found no escape of gas there, and then the lodger got upon 
to a counter in order to examine the uppgr part of the pipe. He 
examined this also with a naked light and an explosion followed 
resulting in damage to the tenant’s goods in the premises. The 
tenant sued the landlord alleging that the damage was due to 
his negligence. i 

. Held, that the defendant was liable on three grounds, namely, 
(1) on the ground of agency, that is to say, that the defendañt im- 
pliedly invited and instructed the lodger to get upon the counter 
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and complete the examination; (2) on the grotind of control of 
the proceedings, that is to say, that the lodger was there by a 
permission and invitation of the dé@fendant and the defendant w. 
in control of the enterprise; and (3) on the ground of à joint 
terprise on the part of the defendant and the lodger and that the | 
act which was the immediate cause for the explosion was that joint 
act done in pursuance of a concerted entenprise. 

Held (per Talbot, J.) that the defendant was liable on a fur- 
ther ground, namely, that he was boufd to have taken proper 
and reasonable care to avoid damage resulting from the exa- 
minatidn of the shop and,its contents, having undertaken the 
examination, and he could not escape liability for the comse- 
quences of failure to discharge the duty by getting some one- 
else to make the examination whether that person Was an Agent 
or a servant or contractor or a mere voluntary helper. 


Srmzons & Co. v. Duranp Truster, 97 L.J.K.B. 537. 

Bankruptcy Act, S. 38—Purchase of goods before date 
of receiving order—Recaspt of delivery, orders before bank- 
ruptcy—Presentation of delivery order after the date of receiv- 
ing order—Repuied ownership. .. 

The plaintiffs purchased certain goods’ from a person by 
paying for them before the date of the passing of a recetving 
order made against the vendor on his ow® petition. Delivery 
orders were signed by the agent of the vendor and given to the 
plaintiffs before the date of the receiving order; but the plaintiffs 
presented them at the wharf, where the goods lay, only after the 
date of the receiving order. 

The wharfinger refused delivery on the instructions of the 
bankrupt’s agent. The plaintiffs thereupon brought an action 
against the bankrupt’s agent. The trustee in bankruptcy claim- 
ed the goods as forming part of the bankrupt’s.estate on the 
ground that they were in the possessio order, or disposition of 
the bankrupt at the date of the receiving order, 

Held, that the goods could tot be said to be in the repifted 
ownership of the bankrupt so as to form part of the estate of the 
bankrupt divisible among the creditors under gection 38 of the 
~ Bankruptcy Act. 


JOTTINGS AND CUTTINGS. 


o Their Knowledge of the World.—There never was a time 
when the Judges were not shot at for their alleged ignorance 
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of the current World. It was in Lord Kenyon’s time, during 
a discussion on the “Adultery Prevention Bill,” that the Earl 
eof Carlisle made reference to*the Chief Justice, saying that : 
= 2 Pike most of his brethren, he was a legal monk, a cloistered 
gownsman”, The observation was.well calculated to provoke 
Lérd Kenyon’s ire, ånd it did. “Somebody tells us,” said he, 
“that the Judges ares legal monks, knowing nothing of the 
world! What is the world? It is necessary to define terms, 
in order to know what tĦe world is, and what is meant by this 
knowledge of the world. If it is to be got by lounging about 
Bond Street, like young men of fashion, or at gaming*tables, 
or gt the course of Newmarket, or in private houses of great 
men, or in brothels, I disavow being acquainted with it; but 
s surely something of what may be truly called a knowledge of 
the world, quicquid amant homines, may be contained in courts 
of justice”, | - 
Of course, different men see different aspects of the world. 
There is, for example, Lord Buckmaster, who knows what a 
“pub” is; and Lord Birkenhead, who does not? —L. J., p. 33. 


Š e — Spiritualism and Fortune-tellmg.—Of all the forms of pro- 
secution which obsolete laws compel the police to institute, pro- 
secutions for fortune-telling are perhaps the most absurd, and 
the absiirdity is heigfitened when the prosecution, as in the case 
“ of Mrs. Cantlon and Miss Phillimore, decided at the Westminster 
Police Court by Mr. Oulton on Tuesday, involves inquiry into 
the veracity of spiritualistic medium$. The magistrate, with 
the wisdom that marks the Metropolitan Bench, is careful to 
keep an open mind. He has, he says, lived long enough to know 
that there are a great many things in the world of which we 
cannot be certain. It is an old-reflections 
“Theré are more things in Heaven and earth, Horatio, 
“Than are dreamt gf in your philosophy.” ee 
Ang so he does net touch the spiritualism, but when by design— 
or was it only by chance?—the medium makes a little incursion 
into the future, it becomes fortune-tellingy and is a case, if not 
for a penalty, yee for payment of costs. It must be sixty years 
now since Browning castigated Mr. Sludge, “The Medium”: 
: “Sludge begins 
At your entreaty with your dearest dead, 
The little voice set lisping once again, 
The tiny hand made feel for yours once more, i 
The poor lost image brought back, plain as dreams,” 
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Aad now we have Sir Oliver Lodge giving evidence that 
Psychical Research sequires the employment of mediums, and 
Sir Conan Deyle protesting in a letter to Thursday’s Tiny 


against any interference’ by the law with spiritualism. Possibly, ` 


since the crude table-rapping of Mr. Sludge, the cult has af- 
vanced in repute, and, at any rate, as „ir Arthur says, all 
registered spiritualistic churches and all serious societies for 
the study of psychic matters should beexempt from police pro- 
secution. As to these matters, most people will, like Mr. Oulton, 
express,no opifiion. And as to fortune-telling itself, the days 
when the public required pr®tection against witchcraft and other 
forms of occult sciénce are gone.—L.J., 1928, p. 58. 

* Working of the Morality Act—‘An Act to regulate the 
publication of reports of judicial proceedings in such manner 
as to prevent injury to public morals,” cited as the Judicial Pro- 
ceedings (Regulation of Reports) Act, 1926, has now had a fair 
trial; and events have shown that it suffers from the defects 
of all statutory moral effort of the like nature. The Bonn case 
has provided the most modern example of its futility. 

The Courf was crowded with so much of the general public 
—largely women of apparent affluence—as could secure admit- 
tance; and the trial went on for many days,eduring which these 
incorruptible ladies gave ear to such details as no proprietor, 
editor, master printer or publisher would have published to the 
crowd outside, in the comparative coldness of print, under pain 
of (not exceeding) four months’ imprisonment or arfine not ex- 
ceeding five hundred pounds or both such imprisonment or fine. 
So the large reading public who might be interested in such 
matters were deprived of news, save only of the fact that the 
Bonn case was proceeding, while the select hearing public knew 
all—far more than any newspaper would publish even if the Act 
had not been passed. ki 

Then came the summing-up of the Judge And his lengtify 
observations on a “flaming” case; the reading public got that 
verbatim and their thirst*for information was in part assuaged.— 
L.J., 1928, p. 68. g 








Prof. Morgan on the Bureaucrats—We are glad to call 
attention to two articles on the increasing powers of Bureau- 
cracy which Prof. J. H. Morgan, K. C., has contributed to the 
Evening News (July 26, 27). Prof. Morgan is well known 

K ° 


RO @HE MADRAS LAW JOURNAL, [VoL. 


as a vigilant Critic of this development of modern govemment, 
gand in these articles he marshaJs the facts with ruthless cogency. 
gr effect, he says, we are now governed, not by Acts of Parlia- 
* ment, but by statutory orders made under provisions which Gov- 
emnment Departments have themselves introduced into the Bills 
they draft, and which are swallowed by an unsuspecting Legisla- 
ture. In 1920, the number of Acts of Parliament was 67; the 
number of S.R. & O.emade by the Departments was 2,110; 
in other words, for every statute there were 31 statutory orders; 
and in 1927, the proportion was the same. “Prof. Morgan 
reminds a wide circle of readers that*nearly every statute to-day 
is “skeleton legislation”; a framework to be filled up a$ the 
Department, pleases with practically no check from the Legisla- 
ture. The only check is in the Courts, but with all the activity 
which the Courts and individual Judges have displayed since 
Lord Cozens-Hardy called attention to the matter in 1911, this 
check is useless if the Government draftsman has succeeded in 
keeping within the statutory powers. Prof. Morgan’s articles 
are, perhaps, the strongest indictment there has been of Depart- 
mental methods.—L.J., 1928, p. 76. 





The “Fools and Rogues” Bill—The Companies Bill, after 
muth buffeting and amendment in the House of Commons, re- 
appeared in the Hduse of Lords on Monday, and after a short - 
and facetious commentary by certain of the peers, was safely 
conducted through its second reading by the Lord Chancellor. 
So a measure of very great moment, the most effective clauses of 
which were flot secured without a remarkably stubborn and skilful 
fight by certain legal members of Parliament who are authori- 
ties on company law, may be regarded as safe and' will forthwith 
appear on the Statute Book. 

“A sort of fools’ charter” was how Lord Hunsdon describ- 
ed itjeits object was, said he, to protect the fool and punish the 
rogue, an object which, if successful, would be for the greatest 
good of the greatest numbet. More truly did Lord Hailsham 
describe it, “not as a fools’ charter, but a measure to prevent 
rogues from swindling the unwary public. An urgent measure 
also, which provided an opportunity of preventing those frauds 
which were swindling and depriving of their means and driving 
to ruin a great many people who could not afford to have their 
savings swept away.” 

It will be a great act, indeed, which will make our campany 
law really fool-proof and rogue-proof; while the “unwary public” 
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contine to love a gamble and the company promoters are 
anxious to meet the @emand. `° Pethaps, in the last resort, it will 
be found expedient to recognise the fact and t6 regulate the f 
lies of the fortyne-hunters when it is found impossible to cure 
them.—L.J., 1928, p. 84. . r 


A Great Moslem Jurist. —The career of Mr. Ameer'Ali, who 
died on the 3rd instant, is a striking ifustration of the diverse 
experience which the members of the Judicial Committee bring 
to the solution of the probJems with which it deals. Graduat- 
ing at the Hooghly College, Calcutta, in 1867, Mr. Ameer Ali 
came to London with a State scholarship, and was called 
to the Bar at the Inner Temple in 1873. From tĦat date’ on- 
wards he was equally busy in professional practice at the Calcutta 
Bar—soon followed by magisterial functions—and in literary 
work dealing with Mahomedanism on its historical and its legal 
sides. In 1884 he became Tagore Professor-in Law at Cal- 
cutta University, and in 1890 he was appointed a Judge of the 
Bengal High Court, the first Muhammadan to attain to that 
tank. He retired in 1904, ang coming to this country he was 
in 1909 appointed to be a member of the Judicial Committee 
where he was joined afterwards by Lord Sinha,, and Mr. Ameer 
Ali contributed his full share to the workeof the Committee. 
Under the existing arrangements as to appeals from the Domi- 
nions, that work consists mainly of Indian appeals, and the 
Committee has been fortunate in having these eminent Indian 
jurists associated with it. And though a consistent adherent 
of Islamism, Mr. Ameer Ali was equally strong in his advocacy 
of Anglo-Islamic friendship.—L.J., 1928, p. 89. 





Fortune-telling Ldt.—The course and ending of the recent 
Police .Caurt case in which the leading spiritualists figused so 
prominently is generally regarded as unsatisfactory; not because 
of any impropriety in the mode in which it was brought arfd 
conducted, but because these fortune-telling enactments, like those 
relating to witchcraft and other crimes of medizval gravity, are 
now obsolete and absurd, and Sir Arthur Conan “Doyle and Mr. 
E. P. Hewitt, K. C., join in the expression of what myst be re- 
garded as a general tonsensus of enlightened opinion, that the 
fortune-telling provisions of the Vagrancy Act of 1824 should 
be repealed. “The cause,” says Mr. Hewitt, “waste of time and 
energy on the part of the police and magistrates, and lead to 
graye injustice to individuals.” . 
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The truth is that whether spiritualism is right or ewrong, 

e these prosecutions savour too much of religious persecution; and 

Ase magistrates, as in the most recent case, whilg feeling them- 

* selves bound by the Act to convict, are in justice forced so to 

tħitigate the penalty that the survival of the Offence itself be- 
comesabsurd and ridigulous.—L./., 1928, p. 97. 


Lord Mansfield’s Method and Lord Campbell's Rebuke.— 
Lord Mansfield, C. J., on a similar occasion, when the penal 
laws against Roman Catholics had putstayed their weltome in 
Erglish Law, set a valuable precedent for future generations 
of Judges when he was called upon to try a Roman Catholic 
priest for fhe criminal offence of saying Mass. First, he told 
the jury, the accused must be proved to be a priest, for unless 
he were a priest, the saying of Mass was no offence; secondly, 
it must be proved that he had said Mass. But the fact that he 
had celebrated Mass was not conclusive evidence that he was a 
priest, nor was the fact that he was a priest proof that the 
service in question was Mass. A verdict of “Not guilty” was 

a the result. 

Lord Campbell, C. J., a Heist Protestant, expressed his 
stréng dislike of Lord Mansfield’s method in this case, and 
considered it to be*quite unjustifiable. In the learned biogra- 
pher’s view he should have applied the law strictly, so that, its in- 
justice being made manifest, it might the more speedily have been 
repealed. No doubt Lord Campbell’¢ would have been the more 
heroic method; but it would have been hard on the poor priest. 
And in England it is quite usual to allow institutions, like the 
stocks as a form of punishment, to rot from misuse rather than 
thow them into the legislative bonfire—J.J., 1928, p. 97. 

The Old Witcheand the Modern Medium—Mr. John 
Marshall Gest, gf Philadelphia, Penn., published i in 1913 a very 
interesting volume called “The Lawyer in Literature,” and in 
that book a remarkable chapter showingethe influence of biblical 
texts upon English Law. There can be no doubt that our for- 
tune-telling Vagrancy Act is not unrelated to those statutes of 
Henry WIII and Elizabeth which made witchcraft a frightful 
offence. “Thou shalt not suffer a witch to live” (Exodus 22, 18) 
is the Old Testament command, and sorcerers, charmers and 

<” consulters with familiar spirits are included in Deuteronomy 18, 9. 
* Saul banished the wizards and the mediums, yet he had,a seance, 
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says *Mr. Gest, with the prophet Samuel, with the witch of 
Endor as medium, “And “they command to kill witches,” hg 
says, “was tyansplanted to England after an interyal of 
two thousand years,” as though the mandatory injunction weré 
intended to apply everywhere and for alltime, and formed the 
basis of those statutes of Henry and Eliza which tortured and 
destroyed so many wretched old Englishwomen, and were not 
repealed until the year 1736. ° 

And now we are at it again! In vain did the spiritualists 
disclaim any interest in fortune-telling, and lay stress only on 
spiritual communion. The average citizen, like Saul and Mac- 
beth, has little use for unforetelling spirits.—ZL.J., 1928, p. 97. 

The Brighton Reprieve-—The Home Secretary at the last 
moment has advised a reprieve in the case of the three men, 
Taylor, Weaver and Donovan, who were corivicted at the last 
Sussex Assizes before Mr. Justice Avory.of the murder of 
Mr. F. E. Smith, who died on May 18 as the result of injuries 
received on April 14. Mr. Justice Avory, it is needless to 
say, is a very experienced and careful judge. He gave the jury 
the chance 8f returning a verdict of manslaughter which they 
declined to take; though, of course, this is irrelevant if the men 
were in fact not guilty at all. The appeals of the men were dis- 
missed by the Court of Criminal Appeal, Lord Hewart agreeing 
that the evidence was circumstantial, but observing that it was 
not on that account less convincing. The result was considered 
by the Home Office, and so recently as Monday itewas announced 
that the sentence would not be interfered with. The men were 
to have been executed on Wednesday. Sir William Joynson- 
Hicks returned to London on Tuesday to give further considera- 
tion to the case, afi on Tuesday evening an | announcement 
was issued from the Home Office that, after the most anxious 
review of all the circumstances, the Tome Secretary had de- 
cided to rescind his previous. decision, anfl had advise@ the 
commutation of the sentence of death in the case of each pri- 
soner to,one of peral servitude for life—L.J., 1928, p. 104. 

e 





The Effect of the Reprieve.—The Home Secretary issued 
on Wednesday a statement explaining this sudden change in which 
he points out that “his recommendation for the exercise of the 
Reéyal prerogative does not cast any reflection upon the justice 
of the jury’s verdict or the decision of the Court of Criminal 
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Appeal. But he has felt just that element of doubt in thig case 
which, in his opinion, makes it aindesirable that the irrevocable 
pegalty should be inflicted.” We are not in a position to review 
the evidence given at the trial, nor do we know, what further 
infrmation has beens received by the Home Secretary. But 
obviousty this incident, following so closely on the reversal 
after 20 years of the conviction of Oscar Slater—now recom- 
pensed in accordance with the view we expressed with a gratuity 
of 6,000/.—will make it increasingly difficult to inflict the death 
penalty. Whatever justification there may be for that penalty, 
it is gpen to the fundamental objection ‘that it allows for no pos- 
sibility of mistake, although it is well known that mistakes do 
occur.» We have quoted before, and we quote again, Lord Shaw’s 
words in commenting on a case of what he describes as “judicial 
murder.” “Every human judgment is mingled with human error, 
and in the issues bf life and death no judge should be charged 
with an irrevocable doom.” Sir William Foynson-Hicks has, not- 
withstanding the proceedings at the Assizes and before the 
Court of Criminal Appeal, felt the scintilla of doubt which 
made the triple execution impossible. We are glad of the result, 
and we admire his courage in not abstaining from reversing his 
own decision so recently given. But a penalty which depends 
so clearly on the Home Secretary for the time being having a 
mind capable of doubt becomes itself the subject of increasing 
doubt.—L.J., 1928, p. 104. 


Oscar Slater —The Lords Commissioners of his Majesty’s 
Treasury have assented, on the recommendation of Sir John, 
Gilmour, Secretary of State for Scotland, to a payment of, 
6.000}. being made to Mr. Oscar Slater as compensation for his 
wrongful conviction in May, 1909, for tke murder of Miss 
Gilchrist in Glasgow, and the imprisonment which he suffered. 
The offer has been accepted. 

dn a letter, dated August 4, addressed by Sir John Lath, 
Permanent Under-Secretary of State for Scotland, to Mr. Slater, 
it is said — © S 

The Secretary of State is accordingly prepared to arrange 
for an order on his Majestys Paymaster-General for 6,000. 
to be sent to’you at any address which you may intimate to this 
office. ' 

Alternatively he is prepared to arrange for the sum of 
6,000/. to be placed to the credit of your account at any bank 
which you may Specify. 
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He would be glad to be informed of your’ wishes in this 
connection. ° ° 
The following reply was st to the Scottish G@ffice: AN 
K E 146, Holland Street, . 
* Glasgow. z 
» _„ August 7, 4928. 
Sir,—l duly received your letter of the 4th instant. I 
desire that you will place to my credit at the British Linen 
Bank, St. George’s Cross Branch, Glasgow, the sum of 6,000. 
which the Lords Commjssioners of His Majesty’s Treasury 
have agreed should be paid to me ex gratia for my wrongful 
conviction in May, 1909, and subsequent imprisonment, 
I am, Sir, your most obedient servant, 
Oscar SLATER. 
—LJ,, 1928, p. 115. 





Automatic Control for Motors—We priht elsewhere letters 
criticising our recent remarks as to the necessity of curbing 
the excesses of motorists, and particularly of motor-cyclists. 
But on these,matters we are impervious to criticism, ané thoug# 
opinions may differ as to the exact steps to be taken, the spate 
of letters in The Times recently shows the general Agree- 
ment that the present scandalous state of affairs must be stopped. 
Lord Cecil has repeated in one of these letters the suggestion 
he made in the House of Lords on July 10 that motor vehicles 
should be subject to antautomatic limit of speed. When that 
suggestion was made to the Motor Vehicles Committee, it was 
rejected as impracticable, but that, of course, does not dispose 
of it. If sufficient pressure was put upon the manufacturers, 
they would soon disgover a way of making it impracticable for 
any machine to exceed the legal speed limit. We may apply 
Dr. ' Jdhnson’s “immortal words,” ag they have beef called: 
“Depend upon it, Sir, when a man knows ke is to be hagged 
in a fortnight, it concentrates his mind wonderfully.” And it 
would concentrate the minds of the motor manufacturers 
wonderfufly if they knew that there was a fina of 501. a day for 
every machine sent out without an automatic speed control, and 
in the case of motpr cycles, an automatic silencer.—L.J., 1928, 
p. 118. = 





e The Present Remedies —That, however, is for the future. 
It will require legislation, and, meanwhile, the present anarchy 
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of the roads has tq be stopped under the existing law. Thesterms 
gf that law are well known, ang wé have never understood how 
mgtorists gan alter the law by breaking it. We know that 
there is such a thing as popular nullification of a law. John 
Hampden, it has been said, set the example by not paying ship 
money.» That was qn a great constitutional issue. Many 
motorists want to nullify the law for their private pleasure or 
business at the expense af the safety of the public. Whether 
the law should be altered by Parliament is another matter. It 
may be that for ordinary motor cars a speed up to thirty, miles 
an hour might be allowed in the opeh country, though not be- 
yond ten miles in towns and villages and their neighbourhood. 
And when Parliament intends that any such change should be 
made, it will make it. Although at present it has authorised 
the Railways to engage in road transport, yet it has not authoris- 
ed the carrying on of road transport as if the roads were rail- 
way tracks. There are difficulties, no doubt. One is that, as 
Lord Justice Scrutton said in Gowar v. Hales [(1928) 1 K.B. 
197] it is very- difficult to get a crinfinal conviction against a 
motorist from a jury. That is because wrong ideas are current 
As to criminal negligence, and hemce many bad cases of man- 
slaughter and personal injury go-unpunished. But if the autho- 
rities will concenfrate on the prevéntion of speed and noise, the 
present troubles will be abated. Of course, directors of motor 
omnibus and coach companies who draw up schedules involving 
the exceeding of the speed limit should be oo PENDA 
L.J., 1928, p. J18. 

The ‘Signing of. the Pact-—The Peace Pact, which is the 
result of. M..Briand’s proposal to the United. States of. last 
December, was signed on Monday of this week. We give the 
text of it on*another page. M. Briand’s proposal was,.for a 
bilateraP Treaty between France and the United States*for the 
reminciation. of war as an instrument of. policy, and also for 
the settlement of all questions ih dispute between the two nations 
by pacific means. But Mr. Kellogg, the United States Secretary 
of State, prompted by influential advocates in’ his own 
country of the suppression of war, turned this proposal. to 
awider use. If between two States, why not between all? And 
hence the American draft of a multilateral Treaty which was 
Mr. Kellogg’s reply. Since the beginning of the year that 
draft has been under the consideration of the leading States 
of the world, and now the Pact has been signed in the terms, 
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save for an alteration in the Preamble, of. the ‘original. draft. 
Attempts were made to altet og qualify it, but these were met 
on Mr. Kellogg’s part with a quiet persistence in his own we- 
„posal, based, as he knew, on what the feelings of all peoples and’ 
ihe necessities’ of civilisation demanded.» The States whdse 
representatives signed the Pact on Monday included the United 
States, Great Britain, Germany, France, Italy, Belgium and 
Japan, and under the new equality of dhe States forming, under 
the Crown, the British Communwealth, there were included also 
the Trish Free State, Canada, South Africa, Australia, and New 
Zealand. More than forty other States will be invited to adhere 

to ihe Pact—L.J., 1928, p. 131.. ii 
The Meaning of the Paci.—So far then, we have “the renun- 
ciation of war as an instrument of national policy.” What the 
practical effect will be, remains for the future‘to unfold. The 
Pact is wider in its scope, but less definite in jts terms, than the 
Covenant of the League of Nations. It is wider in its scope 
‘mainly because it includeS the United States, and probably will 
include other States which are not parties to the Covenant. It 
is less definite because it does ‘hot, like the Covenant, provide for 
either judicial settlement of disputes or united action againgt ag- 
pressois. “But under the Covenant, the Permanent Court of 
‘International Justice has been established, and the Pact should 
operate powerfully as a restraint upon aggression. As 
was said by Lord Cecil in the House of Lords on May 
15, when the United States proposal was under, discussion, it 
alters the rules and understandings of International Law. 
Hitherto it has been a plausible rule—Lord Cecil put it. more 
strongly and called it a fundamental principle—that every 
sovereign nation is egtitled to go to war when it thinks that it 
is desirable so to do in its own interests. That idea, whether it 
be a plausible rule or an accepted prinople, is gone. The right 
of private war between States is taken away,eand Internatiqnal 
Law is started on a new basis. Hence no State, if the Pact is 
observed, can conduct»negotiations on the basis of its own mili- 
tary force. Military force is pooled for the restraint and punish- 
ment of aggressors. Negotiations, when they reach an impasse, 
can be resolved onlyeby judicial process, or arbitration, ‘or concilia- 
tion. This is the implication of the Pact. It is for statesman- 
ship, with educated public opinion at the back, to realise it—L.J/., 
1928, p. 131. 
L k 
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Modras” Rar Council—Elected Members—Mesors. S. 
eotinivasa Aiyangar, T. R. Rarpacltandra Adyar, T. R. Venkata- 
rama Sastsi, Aladi Krishnaswami Aiyar, T. Raygachariar, K. 
*Bhashyam Aiyangar, K. P. M. Menon, P. Venkataramana Rao, 
Kt S. KrishnaswamieAiyangar and $. Doraiswami Aiyar. 
Nominated M embers.—Messrs. Nugent Grant, Mohamed 
Ebrahim, C. Venkatachalam Pantulu and T. A. Ramalingdin 
Chettiar. ° 





BOOK REVIEWS. i 


“ Civa PROCEDURE CODE, by Mr. M. C. Sarkar, 7th edition. 
1928, Published by Messrs. Butterworth & Co. Price Rs. 22. 
This is the seventh edition of a popular commentary on the 
Civil Procedure Code. Even when the sixth edition of this work 
was published it was felt that the work had grown so much in 
bulk that it might have appeared in two volumes. Nearly three 
years have elapsed since then and the present edition has been 
published in two volumes. The learned author has incorpo- 
rated the decisions since the appearance of the last edition. 
*Altholgh he says in his preface that the cases down to the 
date of publication have been noted, we do not find any refer- 
ence to the decision of thé Privy Council in V. P. R. V. Chokka- 
lingam Cheity v. Sĉethai Acha and others [ (1927) I. L. R. 6 
R. 29 : 54 M. L. J. 88 (P. C.).] which appeared in the January 
part of the Rangoon Series and which relates to the 
power of the,appellate court to add parties in appeal or the deci- 
sion of the Calcutta High Court in Surendra Kumar Roy Chow- 
dhury v. Sushil Kumar Roy Chowdhury [(1927) I.L-R. 55 C. 
249] on the power of a Court to appoint a receiver pending refer- 
ence to arbitration through Court which gppeared in the March 
part of the CAlcutta Series. It is possible that these cases appeared 
after the present edition went through the press and could there- 
fase not be incluged. A new feature of the present edition is that 
the High Courts Act of 1861; the Government, of India Act of 
1915, the Letters Patent of the various High Courts and the 
Rules made frora time to time by the Chartered High Courts have 
been incorporated in this edition in the form of appendices. Going 
through the appendices, we find that the amgndment of clause 15 
of the Letters Patent of the Calcutta, Madras and Bombay High 
Courts, requiring the certificate of Court as to fitness in the cases 
of some classes of Letters Patent appeals has not been incorporat- 
ed, although the amendment came into force as early as the 14th 
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January, 1928. The decisions under the Civil] Procedure Code 
and the Rules framed under’ the Code are growing to such an, 
extent that tọ cope with them almost annual editions of Qe 
Code with commentaries would seem to be called for. We have’ 
no doubt that the useful additions to this edition will be appreciAt- 
ed and that it will enjoy a greater measurg of popularity. e 





Tue Law or INCOME-TAX IN INDIA, by V. S. Sundaram, 
2nd edition, 1928. Published by Messrs. Butterworth & Co. 
Price Rs. 15. | 


We had occasion to review the first edition of this work 
and we gave expression to the very high estimate we farmed: 
of its utility and value in 53 M. L. J. 27 and we 
expressed the opinion that it will long remain the lead- 
ing treatise on the Indian Income-tax Law. ‘he necessity of 
having to bring out a second edition in about a year after the 
publication of the first shows that we were justified, in having 
formed such a high .opirtfion of the work. It_is a matter for 
great satisfaction that the author has in the midst of his pressing 
ficial duties.found time to ievise and bring up to date his work” 
on the Law of Income-tax in British India. 


oy 
4 





e si ko Ta 
PRODATE PROCEDURE IN BRITISH INDIA, by Mr. H. D. 
Cornish, B.A., Bar.-at-Law, Administrator-General of Madras. 


Published by Messrs. Higginbothams, Madras, 1928. Price Rs. 10. 


We welcome the publication on Probate Procedure in British 
India from the pen of one who is most competent to write on 
the subject on account of his intimate acquaintance with Probate 
practice in his official career. The distinctive feature of the 
writings of the learned author has been his lucidity of the state- 
ment-ofsthe law, As this branch of the Jaw is largely based upon 
the English Testamentary practice, the decisions of the Ehglish 
Courts have been freely referred*to. The treatment of the sub- 
ject is not by way of commentary to any enactment but is in the 
logical order of the topics dealt with, such as, the testator, the 
will, the executor, the administrator, the petition for Probate, 
the Probate jurisdiction and the grant of Probate, The six 
appendices give the testamentary rules of Calcutta, Madras, 
Bombay, Rangoon, Allahabad and Patna. We have no doubt 
that,the book will be found very useful by those having to deal 
with the subject. 
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. THE MADRAS HINDU RELIGIOUS ENDOWMENTS Aet, by 
K- V. Srinivasa Aiyar, Advocate, Madras and K. V. Sundaresa 
Ajar, Plegder, Madura. Price Rs. 3. 


“a -This is a commentary on the, Madras Hindu Religious 
Exfdowments Act of 4927 as amended by Act I of 1928. The 
Madras Hindu Religious Endowments Board is fast developing 
into a tribunal having to decide questions on the construc- 
tion of the Act and under the general law of Trusts, and the 
assistance of lawyers is frequently invoked for arguments be- 
fore the Board. It is therefore necessary to have a comment- 
ary getting out the scope of the sections of the Act and the deci- 
sions of Courts on analogous points of law. The authors have 
therefore done well in having brought out this publication which 
will be useful to the various classes of persons having to deal 
with the enactment. The authors have, it must be noticed, given 
references not merely to the decisions of the superior courts but 
also to the rulings of the Hindu Religious Endowments Board 
itself. It may perhaps be more advantageous to have given some 
of the leading decisions of the Board i extenso, in cases where 
the authors considered them to be of value, as such decisions are 
“not othérwise easily available to thé public. The appendices, which 
are seven in number, give the analogous provisions of other 
enactments, the rules, framed by the Local Government and the 
bye-laws framed by the Hindu Religious Endowments Board 
and other useful information. We would suggest that the 
authors should in the succeeding editions of their work give 
not merely references to only one unauthorised report of the 
decisions which have appeared in other reports as well, but 
give references to all the reports in which the decisions have 
appeared and thus enhance the utility of the publication. 


e 





We are glad to agknowledge the receipt of the Text of 
thg Indian Ba, Councils Act (XXXVIII of 1926) as 
‘amended up to date with the rules made by the Madras High 
Court, published by the Madras Weekly Notes Office. 
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THE MEASURE OF DAMAGES FOR CONVERSION. . 


The question of the proper measure of damages in cases of 
wrongful conversion has been the matter of some difference of 
opinion among Courts both in England and in America. The 
guiding principle of course is that the owner should be fully in- 
demnified, but its application in practice is by no means easy, 
especially in cases where the market price of goods fluctuates 
subsequent to the date of conversign. Broadly speaking, three 
views have been enunciated. One is that the owner is entitled 
to the value of the goods as at the date of conversion. (Mayne 
on Damages, 10th Ed., p. 377.) It is conceded thdt interest might 
sometimes be allowed on the amount so ascertained. In certain 
cases the jury has been permitted .in their discretion to adopt 
as the basis the market price prevailing on some date subsequent 
to the conversion. In this class of cases the price of the goods 
at the date of the commencement of the action or on the date of 
trial has in general been taken to be the criterion. A third view 
which appears to be more popular in America than in England 
is that damages should be awarded on the basis of the highest 
ptice which the goods had borne between thg date of the con- 
version and the date of the verdict. Sometimes Çourts have 
awarded special damage over and above the value of the goods, 
but the real difficulty arises jn estimating the value of the goods 
themselves. i ° 

The-last view mentioned above which Sedgwick describes 
as “the rule of higher. intermediate value” (Sedgwick on 
Damages, 9th Ed., p. 991) is from all points of view the least 
satisfactory. The rule itself is sought to be applied in several 
other forrfis of action, in actions for detinue, for non-replace- 
ment of stock and for refusal to deliver goods paid for in 


M. e 


92 THE MADRAS LAW JOURNAL. [ vor. 


advance. kaii the ride means tbat after default bnce made, © 


it would be in the plaintiffs power either by hastening or delay- 


_ 4 ing hts suit during the period prescribed by the Statute of 


Limitations to take advantage gf a rise in the market without 
any risk in case*of a fall. Damages founded on such an esti- 
måte, it is submitted, are eithen purely speculative or plainly 
vindictive. It if too much to assume that-the owner would 
have sold the goods é@xactly on the day when the maximum price 
prevailed. As observed by Romer, J., in Mansell v. British 
Linen Co. “His difficulty is amply shown by the.well-known 
e fable of the man who had to go through a pathway in a field 
of corn, not-being-able-to turn back, and his duty being to cut 











town the highest blade of corn he passed in his journey.” He 


passed several high blades, but did not cut them, hoping to 
reach a higher blade later on and he came to the end of the path 
and he cut’no blade at all.” The rule is sometimes sought to 
be supported. on the ground that everything must be presumed 
against a wrongdoer but that principle can hardly apply when 
therg.is nothing more than a bare possibility of the owner acting 
in, that manner. The case will stand differently where the owner 
at a particular date in the interval calls upon the wrongdoer 
sto return the value of the goods, but then it will not fall under 
the ‘rule of higher intermediate value. 


i This rule was rejected by Mansfield, C. J., in the very 
early case of M’Arthur v. Lord Seaforth.” That was an action 
for failure to replace stocks on a particular date, but the prin- 
ciple is ‘equally applicable to. cases of conversion. Certain 
other cases are, quite erroneously, supposed to have approved 
of the rule. Greening v. Wilkinson" and Johnson v. Hook‘ were 
cases of wrongful conversion of goods warehoused, and Elliot 
v. Hughes was an action for damages for the non-delivery of 
geods paid for in advance. In all these cases there was a con- 
tinuous rise in the price of the goods up to the date of the 
trial and-all that the learned Judges laid down was that the 
compensation need not be restricted to the value of the goods 
at the date of the conversion. The rule of higher intermediate 
value was ‘neither canvassed nor adopted. The rule, however, 
_ was applied by Creswell, J., in Archer v. Williams,” an action 





1. (1892) 3 Ch. 159 at 163, 
2 (1810) 2 Taunt 257 : 127 E, R. 1076. 
3. (1825) 1 Car. & P. 625 : 171 ER 1344. 4. (1883) 31 W.R. 812, 
5.- (1863) 3 F. & F. 387. ` 6. (1846) 2 Car. & P. 26. ° 
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dén detinue for failure to fe-deliver scrip certificates. ` But the 
jury refused to apply thé rule and éventually the question of 
damages was settled by cqmpromise. By the time the writ 
of error was heard,the scrip certificates had been re-delivered 
and the damages for detention were measured By the difference 
in their values at the time of demand and of redelivery. (Sée 
Walliams v. Archer.) The rule was expressly rejected in Man- 
sell v. British Linen Co. an action for datnages for wrongful 
injunction restraining plaintiff from alienating shares. '* The 
decisions of. American Courts, especially in New York, where 
the rule has found favour seem to proceed on a priori considera- 
tions rather than on well-established principles. (See Sedgwick 
on Damages, 9th Ed., p. 995.) To. : 


There is one exceptional class of cases in which the rule 
may justly be applied, that is, where the owner is kept in ignor- 
ance of the wrongful act up to a certain time and the value of the 
goods has fluctuated in the interval. The reason is that, the 
wrongdoer having failed to communicate his act to the owner,’ me 
latter was prevented from disaffirming the transaction and c 
ing damages on such date as he might choose. This is a 
an application of the maxim Omnia praesumuniur contra spolia- 
torém. The rule will apply under those circumstances whether” 
it be the case of non-replacement of stocks of wrongful con- 
version of goods and it will make no difference whether they 
are ordinary articles of merchandise or not. The cases which 


declare that directors of a company guilty of misfeasance in ° 


holding shares against the articles of association shéduld pay 
the highest value of the shares while in their possession are 
explicable on this footing. (Mckay’s case’ and Eden v. Rids- 
dales Ratlway Lamp and Lighting Co., Lid?) 


_ On the other hand it is a rule of doubtful justice to award 
damages if all such cases on the basis of thegvalue of the goctls 
at the date of the conversion. It may be proper $o apply thé 
standard in a case where the tort is “committed under a bond 
fide mistake. Thus the agent may in a given case Sell the 
goods under a‘ mistaken belief as to his authority or by an 
improper exercise of the same. In such cases the state of mind 
of the wrongdoer is rather important. As Mr. Mayne observes: 





1. (1892) 3 Ch. 159. 
7. (1847) 5 C.B. 318-: 136 ER. 899, 8 (1875) 2 Ch. D 1, 
< 9, (1889) 23 B.D. 368. 
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“Tf malice can render ari innocent ga Lap a fortiori it must 
render a wrongful act mofe wrongful And, therefore, be provable | 
in aggravation of damages.” (Mayne on Damages, 10th Ed., 
p. 40.) This distinction has been clearly kept in view in cases 
where minerals have been carried away by unauthorised mining. 
(See Wood v. Morewood™.) The rule itself will logically mean 
that the agent may in a given case sell the goods at a time most 
unfavourable to the*principal and yet the latter can only recover 
the actual sale price. By what principle of justice or equity, 
one may ask, is the owner to be deprived of the profits which 
every tradesman in such circumstances can reasonably hope to 
make? -Tf=the. date of conversion should be departed from, it 
‘may also be asked, what is to happen, when there is a falling 
market subsequently? The answer is simple enough. The plain- 
tiff gets the benefit of the sale price in such a case because of 
two well-established principles, namely that the wrongdoer cannot 
make a profit out of his wrong, and that “the owner may elect 
to waive the tort and sue the defendant for the sale price as 
money had and received for the use of the plaintiff.” (Under- 
hill’s Law of Torts, 10th Ed., p. 288. See also Bavins Jumor 
and Sims v. London & S. W. Bank®) ° 


R It cannot be said that to depart from the above standard 
will result in ptoviding for speculative profits. In an action 
for conversion the damages are awarded to the plaintiff for the 
loss of his goods and in fact it has been held that property in 
the goods passes to the defendant only after the decree for 
damages is satisfied. (Sinan Chetti v. Alagiri Aiyar™.) Itis 
but just that he should be compensated with such damages as 
will enable him to replace his goods at any particular time he may 
choose. (Glasspoole v. Young.) The rule is not so harsh as 
it appears, because it is all the timé open to the tortfeasor to 
return the value gf the goods he had realised and then the 
damages will be restricted as in cases of detention. It may be 
argued that the plaintiff tan, after becoming aware of the con- 
version, go into the market and stock other similar goods and 
thus have the benefit of a rising market. But nothing is more 
dangerous than to adopt this rule. Even in cases of contracts, 
in which the duty of the plaintiff to mitigate the loss is well 








10. (1841) 3 QB. 440 : 114 ER. 875, per Parke, B. 
11. (1900) 1 Q.B. 270 (CA). 
12. (1923) I.LR. 46 M. 852 : 45 M.L.J. 516 (F.B.)° 
13. (1829) 9 B, & C 6% : 7 LJ. (0.S.) KB. 305, 
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established, it AH matter of tconsiderable doubt whether such 
an onerous obligation should be placed upon the plaintiff. @See 
Smith v. McGuire's.) Assuming, however, thatthe ruleNs well 
established, in the law pf contracts, there is a fundamentat dif- 
ference between cases of contracts for delivery of goods and 
cases of conversion. In the former «ase the purchaser has the 
money in his hands and may go into the market and purchase 
similar goods; but in the latter, tht wrongdoer has the money in 
his hands and prevents the owner from using it. An argument 
such as that mentioned above was rejected by Abbot, C. J., in 
Greening v. Wilkinson? in the following words: “It may be said 
that if he had wanted cotton he might have immediately bought 
more, at that day’s price, as soon as he found that this cotton 
was detained from him, but then to do that he must have had 
the money which he might not have ready on the very day of 
the detention nor on any day after till the ‘price had risen.” It 
seems to be entirely unjust to ask the plaintiff to pay the price 
a second time in order to procure a similar article to that of which 
he has been deprived. Assuming that every newnpurchage be- 
comes in turn the subject of a fresh act of conversion shpuld 
the ownet go on replacing the goods every time? 


It is in this connection that the cases of non-reflacement 
of stocks and non-delivery of goods aid for in advance bea? 
some analogy. In the stock cases it has been consistently held 
that the plaintiff is entitled at his option to the value at the date 
of replacement or on the date of trial.* Mr. Mayne takes the 
view that the stock cases stand apart and that a higher value is 
adopted in such cases because “stock may be supposed to be 
purchased rather for investment than for re-sale while goods 
are bought to use or to sell again.” (Mayne on Damages, 
10th Ed., p. 179.5 This distinction, however, seems to be too 
artificial In modern times stocks are as much the subject- 
matter of sale and re-sale as any article gt merchandise, Such 
a distinction was rejected by the Court of Appeal in a ‘case of 
wrongful detentign of stock. (Williams v. The Peel River 


-a _- 








e 
3. (1825) 1 Car. & P. 625 : 171 ER. 1344. 

14. (1859) 3 H. & N. 554 at 567 : 157 ER. 590, per Martin, B. 

*See Forrest 4. Elwes, (1799) 4 Ves. Jun. 492 : 31 E.R. 252; Shepherd 
v Johnson, (1802) 2 East 211 : 102 ER. 349; Downes v. Back, (1816) 1 
Start 318 : 171 E.R. 485; Harrison v. Harrison, (1824) 1 Car. & P. 412 : 171 
E.R. 1253; Owen v. Routh, (1854) 14 C.B. 327 : 139 E.R. 134 and Michael 
y, Hart, (1902) 1 K.B. 482 (CA). 
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Land ond Mineral Go., Lid) + In fact the’ Stock cases pfo- 
ceed upon the larger ground that the *wrongdéer had kept the 
“plaintiff ` out of his money and thus had rendered it impossible 
for him to take the benefit of a rising,market:- Baron Parke 
pointed out in Shaw v. Holland ™ that this was the distinction 
between cases of not replacing stock and cases of non-delivery 
of goods. (See also Gama a v. Carol! and Robertson v. 
Dumaresq”). 


Similarly in the case of goods paid for in advance the 
purchaser is deprived of the use of his, money by an act of 
the seller and in such a case the value of the goods at the date 
of trial has been taken to be the measure of damages. Elliot 
v. Hughes" is a tase of this kind. It was there decided on the 
analogy of the stock cases that the purchaser could recover the 
value of the goods as on ee date of the verdict. The earlier 
case of Startup v. Cortassi? is supposed to have laid down a 
contrary rule. But asa matter of fact in that case only a 
portion of the purchase money had been, paid in advance and 
it ws on the ground that the plaintiff was kept out of his money 
rather than his goods that the compensation was restricted to 
the re-payment of the money advanced with interest. In fact 
Aldersor, B. points -out in the course of the judgment that 
“‘another criterion in suéh cases for estimating damages is to 
eonsider the loss of the gain which the party would have made 
if the contract had been complied with.” One other case may 
be usefully referred to in this connection and that is Barrow v. 
Arnaud.” -That Was a case of wrongful detention of goods by 
the customs authorities. In awarding damages on the larger 
scale Tindal, `C. J., distinguished it from: ordinary cases of 
contract on the ground that the owner was kept out of his 
money by the wrongful act of the defendat and that conse- 
quently the datter Mod answer for all the losses esulting from 
his act. 


It will’ thus appear that it is hardly See to adopt 
the value of the goods at the date of the conversion as the basis 
- “= a 
5. (1863) 3 F. & F. 387. 

15. (1887) 55 LT. (N.S) 689, per Bowen, L.J. 

16. (1846) 15 M. & W. 136 : 153 E.R. 784. 

17. (1824) 2 B. & C. 624 : 107 E.R. 516. 
18. (1864) 10 L.T. (N.S.) 110 at 113, per Lord Chelmsford. 
19. (1835) 2 CM. & R 165 : 41 ER 710. 7 
20. (1846) 8 Q.B. 604 : 115 E.R. 1004, ` 
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of* damages wHere there is a rising, market -subsequent 
to that date. «Any c&mpensation allowed by the Cgurt 
by way of interest on such an amount may in many casesyprove 
totally inadequate. "Such a view of damages seems to place ‘too 
high a premium on the act of the wrongdoer. The action*under 
those circumstances becomes merely qpe for money bad and re- 
ceived. As Clerk and Lindsell point out, in none of the numerous 
cases in which the value at the date of conversion has been 
adopted as the basis of damages was the question of fluctua- 
tion in value ever raised. (Clerk and Lindsell on Torts, 7th 
Ed, p. 272. See also Folk v. Fletcher," Johnson V., Lanca- 
shire, Yorkshire Railway Co, ™ Henderson v. Williams” and 
Rhodes v. Mowes.™) The real controversy in Readw. Fair- 
banks and France v. Gaudei™® was whether the plaintiff was 
entitled to recover the freight or the estimated profits by way 
of special damage. In this connection it may be pointed out 
that the rule laid down in Mercer v. Jones," that in trover for 
bill of exchange the damages should be calculated according to 
the face value of thebill together with interest i unobjection- 
able because in such a case there is no fluctuation in the value 
of the article. In fact ABbot, C. J., who is responsible for lay- 
ing down a more liberal rule in the case of goods and merchan- 
dise held in Paine v. Pritchard ™ that that was: the proper rule, 
in cases of bills of exchange. 


If the date of conversion is departed from he geo 
arises, where exactly should the line be drawn. It has been 
suggested that the value of the goods on the date on which the 
plaintiff had notice of the conversion may be taken as a guide; 
but how can the mere communication of the wrong place the 
owner in a better position? On the other hand, how can such 
a notice unaccompanied by any payment of the money actually 
realised give any Tights to the wrongdoer? (See the observa- 
tions of Stephen, J., in Johnson v. Mook) There is no case in 
which the date of notice has-been recogni$ed to be the rfaterial 


È 








g h e 
4. (1883) 31 W.R 812, 
7 21. (1865) 18 CB.N.S. 403. 22. (1878) 3 C.P.D. 499, 
23. (1895) 1 Q.B. 521. 24. (1895) 1 Ch, 254. 
25. (1853) 13 C.B. 692 : 138 E.R. 1371. 
26. (1871) L.R. 6 Q.B. 19 (CA). 
a 27.. (1813) 3 Camp. 477 : 170 E. R. 1452. 
28. (1827) 2- Car. -& P, 558. 
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point of time in assessing damages. In Greening v. Wilkinsdn® 

and Johnson v. Hook* the jury fixed the value oh a particular day 
e | between the conversion and the date of the trial. The contention 
in Such cases has generally been that the yalue should be taken as 
on thè date of the commrencerhent of the action or at the trial. 
It must bê admitted, however, that the latter alternative intro- 
duces a good deal of uncertainty. After all there is no reason 
why the rights of the parties should be affected by the law’s 
delay.” If it is said that it is on that date that the plaintiff is 
enabled to purchase other similar goods, it may not be true; 
because,the money may in fact be realised at a subsequent date. 
It is submitted that the proper way of assessing damages in 
such cases is to fix them with reference to the value of the goods 
on the date when the owner, after becoming aware of the conver- 
sion, calls upon the wrongdoer to make good the loss of his goods. 
This reduces the elément of uncertainty to a minimum while 
affording every chance to the owner for being adequately compen- 
sated. It is only as expressing such a demand that the com- 
mencement ‘of the action can be taken to be the material point 
of time. 

While it must be confessed that any theory as to the mea- 
sure of damages in such cases has necessarily to be complicat- 
æd, the result-of the foregoing discussion may be briefly stated 
as follows:—(1) Where there is no fluctuation in the price of 
° the article converted the value at the date of conversion together 

with interest is the proper measure of damages. (2) Where the 
fluctuation takes the shape of a falling market subsequent to the 
conversion the owner is entitled to recover the amount actually 
realised by the wrongdoer together with interest. (3) Where 
the fluctuation shows a rising market but the conversion is proved 
to be’the result of 4 bona fide mistake on the paft of the tortfeasor 
e the value of the goods at the date of conversion can be adopted 
as the basis of damages. (4) Where the conversion takes place 
under 4ggravating circumstances, and the wrongdoer does not 
communicate the same to the owner, the latter can claim damages 
on the basis of the highest value of the goods during the period 
when the owner did not have knowledge of the wrongful act. 
(5) Where the conversion takes place under aggravating cir- 
cumstances and the owner does not adopt the option under the 


3, (1825) 1 Car. & P. 625 : 171 ER. 1344, 
4, (1883) 31 W.R. 812, 
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preceding rule he my, at any time after the tonversion but 
before the period prescribed by the Statute of Limitations, call 
upon the wrongdoer to make good the loss of his goods. qn” 
such a case damages ate to be assessed according to the value: 
of the goods on the date ôf the demand, (6) Where at any 
time subsequent to the date of conversion the wrongdoar pays 
the owner the value of the goods actually realised by him 
the damages will be restricted, as in, cases of detinue, to the 
difference between the amount so paid and the value of the 
goods estimated on the basis of the market price prevailing on 
that date. 

Some comment is appropriate upon the way in which’ the 
Indian Courts have viewed the question, In the large majority 
of cases the value of the goods at the date of conversion has 
been adopted as the measure of damages. But no argument 
seems to have been advanced in any of those cases on the basis 
of the fluctuation in prices. The recent case of Aliance Bank 
of Simla v. Firm of Ghamandt Lal Jaini Lal™ may be taken as 
typical That was a case of unauthorised sales by a bailee and 
the Court awarded damages on the basis of the market value at | 
the date of canversion. The decision of the Court of Appeal in 
Henderson v. Williams“ was followed. But a perusal of ‘the 
judgments will show that neither in the English case referrtd to 
nor in the Indian case which followed it, Was any point sought 
to be made on the ground of fluctuation in prices. In a decision 
of the Sind Judicial Commissioner’s Court there is a discussion 
as to how damages should be assessed in a case of fluctuation in 
prices. (Louts Dreyfus & Co. v. Firm of Ghandamal & Co.®) 
The Court held that damages need not be restricted to the value 
of the goods at the time of conversion. This case is closely 
analogous to Johnson, v. Hook‘ both on thé facts and on the 
measure of damages that was adopted. - © oe 

In this connection the recent decision of the Madras High 
Court in Tadi Sara Reddi v. Chelamcherla Brakmayya™ cglls 
for more than a passing notice. The commission agent sold the 
goods without any reason whatever and in spite of stringent in- 
structions from his principal not to do so. In aneaction to recover 
damages their Lordships held that the principal could recover the 
Eg an 


4. (1883) 31 W.R. 812 23. (1895) 1 Q.B. 521. 
29. (1927) LL.R 8 Lah 373. 30. (1918) 52 I.C. 878. 
2 31, (1928) 55 M.LJ. 586. 
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value of the goods prevailing on a particWar date shortly after 

ethe conversion. It was held that*the plaigtiff should be given 
sgme reasonable time after becoming aware of the sale to go 
“into the market once again and stock ‘similar goods. Before 
testing the correctness of the decision reference may be made 
to certain observations made by Srinivasa Aiyangar, J., in deli- 
vering judgment. His Lordship held that the rule of higher 
intermediate value was inapplicable to the particular case, but 
at the same time pointed out that it could be invoked in a case 
of conversion of articles of special value such as precious jems. 
It is extremely doubtful if the rule will apply even to such a 
case. A wrong does not become the greater because the goods 
in regpect of which it was committed are not available in the 
market, nor will the owner be entitled, apart from special damage, 
to recover the value on the basis of what could have been the 
price. Apparently His Lordship had the case of Armory v. 
Delomirte™ in view but that case simply held that the value of 
the best diamond should be given, it did not say that the highest 
value it could have sold for at any timé should have been award- 
edi" His Lordship again observed in the course of his judg- 
‘ment titat the mere fact that the wrongdoer standsein a fiduciary 
relationship to the owner is of no consequence except perhaps 
to raise certain presumptions on facts. But it is settled law that 
the relationship of the parties is material in deciding whether the 
conduct of the wrongdoer is bona fide and that is a circumstance 
which is provable in aggravation or mitigation of damages. In 
fact in a case such as the one under discussion there are two 
wrongs, one the conversion of the goods and the other the failure 
to abide by the contract arising from the fiduciary relationship. 


The way in which His Lordship assessed damages in the case 
is even more povel. It proceeds on the sumption that it was 
the duty of the owner to go into the market within a reasonable 
time after he came to kn8w of the conversion and purchase other 
sinslar goods. The unsoundness of this position has already been 
indicated. Suppose the tradesman had invested all his fortune 
on a single venture and the goods had been converted and he 
had no money, Should he borrow on the credit of his claim 
against the tortfeasor in order to stock other goods? Assum- 
ing he could do that, is it just that such an’ onerous obligation 
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should be placed on him? His Lordship relled on two cases, 

which on examination, however, do not support the conclusion - 6 
arrived at. The case ef Burma Trading Corporation, Lid. \.. 

Mirsa Mohomed Ally** was an action for conversion but all 

that was held therein was that the value Should be ascertained 
according to the price of the goods at thé place where the prin- 

cipal market existed for them. This is perfectly correct and is 

in accordance with: English cases. It was also laid down in 

that case following Morgan v, Powell™ that the wrongdoer 

should be indemnified for expenses he had incurred on account 

of the sale. The case itself is no authority on the question a$ to 

how damages should be ascertained in a case where the market 

price fluctuates after the conversion. The other decision which 

is adverted to is Manchubhai Navalchand v. John H. Tod In 

that case Farran, J., laid down a threefold rule. First that in 

cases where the article is unique such as a picture the cost of 
re-purchase will be the criterion. Secondly, in‘the case of inter- 

mediate articles, such as pearls, the owner is entitled wherever 

there is no rise in the market to recover the expenses of sale and . 
re-purchase by way of damages. Lastly, it was stated that “ine e 
the case of articles of common merchandise the state of the 
market subsequent to the sale would afford the criterion by which 
‘to fix the loss. If the market rose, the priffcipal would sustain, 
and could prove a loss; if it fell he could not, as he could without . 
loss put himself in his original position by purchasing merchan- 

dise of the same quality.” It is rather unfortunate that this 
decision was not correctly understood in the case tinder discus- 

sion. As a matter of fact in that case the money realised at 

the sale had been paid to the principal long before and yet the 
Court held that the principal could recover damages with refer- 

ence to the state of tĦe market subsequent to the conversion, 
because obviously only by such a process can the owner pur- 
chase other similar goods and that is the only manner in which 

he can be fully indemnified, : ii 


To say the least, the rule adopted in the Madras case seems 
to be arbitrary. His Lordship rightly observed that “after 
all, a Court can only do its best by way of fixing the amount by 
the grant of which it will seek to place the plaintiff, ‘as far as 
money can do it, in the same position in which he would have 





e 33. (1878) L.R. 5 LA. 130, 34. (1842) 3 Q.B. 278. 
35. (1894) I.L.R, 20 B. 633, 
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, had-not the wrong been committed.” , But how is that to 
e,achieved? It can only be achieved by enabling the owner to 
purchase othér similar goods by going into the fnarket. The 
value of the goods at the date of cénversion if inadequate for 
this purpose must be supplemented by way of damages. Apply- 
ing this test, which is also the one approved in the Bombay 
case, a decree should haye been passed in the case under dis- 
cussion in favour of the plaintiff for the difference between the 
amount that was accepted by the principal under protest and the 
‘value of the goods ascertained on the basis of the market price 
prevailing on that date. This will also be in accordance with 
the scientific rule as to the measure of damages enunciated above. 


B. V. VISWANATHA ATYAR, 





SUMMARY OF ENGLISH CASES. 


d 
4 | MARSHALL, In re GRAHAM v. MARSHALL, (1928) 1 Ch. 


e61. ° . 
wil onstruction—Absolute gift—Subsequent gift over 
Failure of the gift over—V alidity of the original gift. 

A testator by his will appointed executors and trustees and 
after making. various pecuniary and specific bequests he devis- 
ed and bequeathed all his real and personal estate to the use of 
his trustees upon trust for conversion as therein mentioned and 
he directed that his trustees should make such payments as in 
his will mentioned and should invest the residue of the monies 
in the manner therein mentioned and pay the income thereof to 
his wife during her life and after her death the trustees should 
stand possessed of the trust fund and the income thereof in trust 
to pay 2|7th parts thereof to his son M. M. and another 2|7th 
to his son A.J.Ms and one-seventh to each. of his three, daughters 
provided that the share expressed to be given to his son M. M. 
and to his daughters shall’ not vest absolutely in them but shall be 
retained by his trustees and ‘in the event of the death of M. M. 
without leaving any children surviving him his share shall sink 
into and form part of his residuary estate,,and' he directed that 
his trustees should’ divide his residuary estate among charitable 
or benevolent objects. After the death of the testator, his son 
M. M. died as a bachelor intestate. Letters of Administra- 
tion of his gstate were granted to his widow. The gift of the 
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residue was held by thf Court to be invalid. The question arose 
whether the share of’M. M. pasted as upon the intestacy of 
the testator ore belonged, to the testator’s widow as his legal 
personal representative. . l 
Held, that the interest of M. M. passed tô his father’s widow. 
o 





A DEBTOR, In re LAWRENCE, Ex parte, (1928) 1 Ch. 665. 
` Bankruptcy—Debt payable by instalments—Total amount 
more than £ 50—Judgment for two instalments for less than 
£ 50—Tender of the third instalment by the debtor—Refusal ‘of 
tender—Bankrupicy notice on judgment debt—Subsgquent peti- 
tion on the entire debt—Sufficient cause—Bankrupicy Act, S. 5, 
sub-section (3). 


Two instalments of a debt payable in three instalments hav- 
ing fallen due, the creditor instituted an action .for the recovery 
of the overdue instalments, and obtained judgment on the 3rd 
January, 1928. The third instalment became due between the 
date of the writ and the date of the judgment. On the 4th Janu- 
ary the debtor sent a cheque for the third instalment, but the 
creditor’s solicitors wrote saying that the cheque was not cleared 
but will be held until satisfaction was received in respect of the 
amount for which judgment had been obtained. On the 9th 
January the debtor wrote to the creditor saying that in lieu of 
the cheque he was sending cash for the third instalment but this 
was refused on the ground that the creditor was not ptepared to 
accept any payment less than the full amount of the debt. On 
the 27th January. the creditor filed a Bankruptcy notice in res- 
pect of the judgment debt. This notice contained a clerical 
error. On 16th February the creditor presented a petition for 
a receiving order alleging that the debtor owed him about £ 71 
made up of the judgment debt and the fihal instalment and that 
he had failed to comply with the bankruptcy netice of the 27th 
January. 

Held, that though at the date of the petition there were two 
debts amounting to over £ 50, the debtor had on the petitioner’s 
invitation offered him cash for the third instalment debt and if 
that had been accepted the total debt would have been under 
£50 and that the refusal by the creditor of this amount amount- 
ed toe“sufficient cause” within the meaning of Section 5 (3) of 
the Bankruptcy Act for not ordering the petition. 
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Bares, In ge. Mountain v. Batts; t1928) 1 Ch. 682. 
Company—Sale of machines for Sims exceeding their values 


. as state? in the balance sheet—Distribution df proceeds as 


“ bonuses—Bonuses whether capital sor income. - 


å company owned certain steam fishing vessels, some of 
which were sold at brices considerably in excess of the values 
attributed to them in the books and balance sheets with the result 
that the company with its capital still in tact, became possessed 
of a surplus in cash which was invested in war stocks and other 
sectirities. This surplus was afterwards distributed among the 
share-holders as bonuses. On the dissolution of the company 
the assets were more than sufficient to repay all the capital. 

* Held, that this amount must be treated as income and not 
as capital, 





Way v. Bissop, 97 L. J. Ch. 267. 


Solecitor—Covenant not to prattise within a given area— 
Acting as managing clerk to another soticitor—If amounts to 


© breach of covenant. e . 


. Where the deed of partnership of solicitors contained a 
clause that one of them should not practise within a given area 
after the expiration of the partnership and that solicitor after the 
expiration of the partnership acted as the managing clerk to 
another solicitor within that given area, 


Held, that his action did not amount to a breach of the 
covenant. 





ATTORNEY-GENERAL vV. PRITCHARD 97 L.J.K.B. 561. 


Sale of goods—Purchase money to be paid in instalments— 
Property to pass after fayment of instalments—Non-payment of 
instalments—Deéth of purchaser—Abandonment of goods by 
executor—Vendor taking possession—Action against purchaser 
for purchase price—Maintainability. LO 

A clause in a lease-deed provided that the lessee was to pay 
the cost of furniture and effects on the leasehold premises in six 
yearly instalments and ‘the property in, these goods should pass 
to the lessee after payment of all the instalments. None of the 
instalments was paid. The lessee died and his executors and 
beneficiaries remained in possession of the leasehold premises for 


e? 
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some time and subseqkently vacated it The vendor resumed 
possession of the furndture and effects and brought the present e 
action against the executors and beneficiaries for the recovery of — 
the unpaid instalment of the purchase money. . 


Held that, as the vendor had resumed possession of the goods 
and dealt with them in such a way as to put it out of his power 
to return it to the purchaser, his proper remedy was to sue for 
damages for breach of contract and not for recovery of purchase 
price. 


. 
——____, 


GENERAL MEDICAL CoUNCIL v. INLAND REVENUE COMMIS- 
SIONERS, 97 L.J.K.B. 578. 


Income-tax Act, S. 37—General Medical Cotincil—Council 
established mainly for the benefit of medical profgssion—C ouncil 
incidentally beneficial to comnumity Exemption from income- 


tar. 6 
taR 


The General Medical Council was established mainly for e 
the purpose of distinguishing qualified from unqualified practi- 
tioners and the principal duties imposed by the Medical Act upén 
the Council were to keep and publish a register of qualified medi- 
cal practitioners, to exercise oversight upon medical studies and 
examinations and to publish the British pharmacopoeia. The 
Council’s income consisted of registration fees in connection with 
colonial and foreign qualifications, interest on investments, and 
profits on the sale of publications. There were also contributions 
from the English, Scottish and Irish branch Councils which 
collected the registration fees from the practitioners of those 
places. The expenditure of the Council consisted mainly of fees 
and expenses paid to members of the Council and its committees, 
the cost of inspecting medical examinatiorf, printing, including 
the cost of printing the medical register and bffice expenses” 
and sundries. The Council contended that it was a body of 
persons established for charitable purposes only, that the income 
of the Council was applicable and had been applied to charitable 
purposes only and that therefore it was exempt from income-tax. 
The Crown contended that the Council was a professional institu- 
tion whose objects, aims and activities were directed mainly to 
the interests of medical pidfession and that therefore its income 
was taxAble. 
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Held, that this Medical Council was hot a charity within the 
meaning of S. 37. of the Income-tax Act and its income was not 
money which was applied for charitable purposes only. 





Watson v. GOVERNMENT INSTRUCTIONAL CENTRE, Bm- 
MINGHAM, 97 L.J.KaB. 596. 

Workmen's Compensation Act, S. 3—Workman—Un- 
employed youth admitted to Government Instructtonal Centre 
for training. | 

The expression “workman” in S. 3 of the Workmen’s 
Compensation Act means any person who has entered into a 
contract of service or apprenticeship. Consequently, a young 
person who had been unemployed and who was admitted to a 
Government Instructional Centre for being trained at the work- 
shop is not a, workman, as the relationship between him and 
the Minister of Labour is not one of master and servant but 
that of pupil atid teacher. i 





LLoyps BANK v. CHARTERED BANK OF INDIA, AUSTRALIA 
AND CHINA, 97 L.J.K.B. 609. e : i 

Banker and Customer—Cheque drawn upon another Bank 
—Chegue paid into private account—Collecting Bank not mak- 
ing any enguiry——Claim for conversion—Indian Negotiable 
Instruments Act, S. 131. 

The plaintiff Bank banked with the Imperial Bank of India 
and their cheques must be signed by two of their officials. One 
of their officials was one L, their accountant who had over him 
in, the Bank three superior officials. ZL had an account in the 
joint names of himself and his wife at the defendant Bank. L 
carriéd’on a complicated system of fraud involving some 19 
fraudulent ‘cheques. He signed and by fraud procured another 
authdrised official to eign 19 cheques on the Imperial Bank of 
India ‘made payable to the defendant Bank. He sent them to 
the defendant Bank for collection on his behalf, the instructions 
to collect in that way being contained in a paying-in slip or more 
generally in an accompanying letter requesting the defendant 
Bank to place the accompanying cheque to the credit of his joint 
account’ and signed by L only. The letjer was on the Bank’s 
letter paper with printed heading. ‘The defendant Bank collect- 
ed the cheque whieh was duly honoured by the Bank of India 
and placed it to Ls account. The account showed that it was 
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generally in small cyedit till*thé? arrival of each fraudulent 
cheque, the funds collected from which were promptly drawn 
out. These fraudulent cheques were not discovered for a long |" 
time by reason Sf a complicated series of fraudulent entries? 
partly also by the neglect by the plaintiff bank of a series of ele- 
mentary precautions. The plaintiff bank sued the defendant 
bank for conversion of the cheques. , 

Held, (1) that each cheque taken by itself was “issued,” 
being signed and dealt with by persons having ostensible autho- 
rity to sign and issue it, but the accompanying memorandym 
signed by L alone and its directions gave notice of irregularity 
which destroyed the “holding in due course”; é . 


(2) that, as the defendant bank had a title as a holder 
under the Indian Act, defective through notice, they were “true 
owners” within the meaning of S. 131 of the Indian Act; 

(3) that the defendant Bank had not proved that they 
collected without negligence, as an examination of L.’s account 
would have put the defendant Bank on endjiity as to the source 
from which the payments were made; and 

(4) that the plaintiff Bank was therefore entitled to 
succeed. Ki 


LEVENE v. INLAND REVENUE. COMMISSIONERS, (1928) A.C. 
217. l 


Income-lay—Residence—Ordinary residence—Assessee leav- 
ing United Kingdom and living abroad on medical advice—Stay 
for some months in each year in the United Kingdom—Income- 
tax Act, S: 46 (1), 

A British subject after selling his furniture and surrender- 
ing the lease of his house went abroad toelive there on metical 
advice. He lived abroad from 1919 to 1925. „But in each of, 
these years he used to return to England and spend some months 
there. While abroad and while in England he lived in hotels. 
He was assessed to income-tax for the fiscal years 1920-1921 
to 1924-1925 in respect of his income from securities a British 
possessions and British war loans. 


The assessee contended that he was neither resident nor 
ordinarily resident in the United Kingdom during the’ years in 
question and therefore exempt from payment of tax. The Spe- 
cial Commissioners of Income-tax held that he was resident 

A 


$ 
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and ordinarily rtsident’in the’ Usted - “Klngdom during these 
“years and dismissed his claim. ° 


. -— Held, “that the assessee was liable to pay tax £s he was both 


resident and ordinarily resident in the United Kingdom having 
left itonly for the purpose of occasional residence and that the 
findings of the Commfssioners were findings of fact which could 
not be disturbed. 





INLAND REVENUE COMMISSIONERS v. LysaGHT, (1928) 
A.Ç. 234. 


Income-tar—Residence—Ordinary residence—Assessee hav- 
ing permanent house în Ireland—Assessee visiting and stay- 
ing in United Kingdom for business purposes—Question of fact 
—Income-tax Act, S. 46 (1). a.. 

The assessee was born in England of Irish parents and was 
the managing director of an English Company. He resided in 
England with his family till 1919 when he partially retired from 
the business and having been appointed as an advisory diféctor 
he sokl his property in Englandsand went to liye on a family 
property in Ireland. As the Advisory Director of the English 
Cothpany, he came to England to attend the meetings every 
month and when in*England he generally stayed in hotels. His 
visits to England were, solely for business purposes and his wife 
never accompanied him in these visits. He had no business 
activities in Ireland except the management of his estate in Ire- 
land. ‘He was assessed to income-tax by the General Commis- 
sioners'for the years 1922-1923 and 1923-1924 in respect of in- 
come from foreign and colonial Government securities and war 
loan. The assessee claimed exemption on the ground.that he was 
neither resident nor ordinarily resident În the United Kingdom. 
The claim was disallowed and on appeal to the Special Commis- 
sioners the same was confirmed. 


Held, (by Viscount “Sumner, Lord Atkinson, Lord 
Buckmaster and Lord Warrington of Clyffe, Viscount Cave, L.C. 
dissenting) that the conclusion of the Special Commissioners 
was a finding of fact and could not be disturbed as there was 
evidence-to support it. 

Held, (by Viscount Cave, L.C. ) that the conclusion of the 
Special Commissioners was a mixed finding of fact and law and 
Vie on the assumption that it was a finding of fact itewas a 
finding based upon no evidence. 
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Orroman Bani v. Jangra (1928) A.C 269. by 

Contract—Sale “of goods—Delivery of goods to Syrian? 
customers aftér outbreak of war with Turkey—E fect of war—. 
“Value cheque on London’-—Payment by customer in piastres.~ 
Depreciation in value of piastres after whr—Swuit for sterling 
value of the goods consigned—Effect 8f war on executory 
contract. 

The plaintiff, residing at Manchester, was in the habit of 
buying Manchester goods and transmitting them to correspond- 
ents in Syria. The plaintiff used to take a bill of lading mak- 
ing the goods deliverable to the defendant Bank which had brahhch 
offices at Manchester and Beyrout in Syria. He also drew a 
bill upon his particular correspondent for whom the’ goods ‘were 
destined and endorsed it to the Bank and on handing over the 
bills of lading, invoices, etc., to the Manchester branch, the 
latter would make advance to him on the bill, and would send 
the shipping documents to their Beyrout branch, who, used to 
collect the price from the customer in exchange for the goods. 
On,the Manchester Branch being advised by; the Beyrout Branch 
that the price had been paid, 4 cheque for the sterling value of 
the goods, less” any advance made, would be handed to the plain- 
tiff. Accordingly, the plaintiff consigned to Beyrout goods 
which arrived there shortly before the ortbreak of war, on 
5th November, 1914, between England and Turkey and on that 
date the defendant Bank held the bills and documents represent- 
ing the goods. The form of the bill was “Please pay to our 
order value cheque on London the sum of £....%. sterling.” 
After the outbreak of war, the defendant Bank at Beyrout deli- 
vered the goods to the customer on receiving the due amount in 
piastres which at the moment was equivalent to sterling in 
London. When the war ended, the value of the pjastres great- 
ly depreciated. The defendant Bank offered to pay the plaintiff 

ual number of piastres to those whith the Bank had receiv- 
ed when they handed over the several parcels of goods, #.¢., the 
sterling value of the depreciated piastres. 

In an action by the plaintiff for recovery of the sterling 
value of the several consignments or alternatively damages for 
conversion, 

Held, (1) that the words “value cheque on London” meant 
that the payment which obviously would not be made in Beyrout 
in actyal English currency must be so calculated as to represent 
what a cheque in London for the amount would cost. 
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¥ (2) that the eda: adébter lor the sterling ‘amount 


@on ae face of the bill, and ° 


(3) that the war had not abrogated the contract. 


“Per Viscount Dunedin.—‘It # not every*contract that is 


abrogated by the wat: it is only a contract which is still executory 
and which for its execution requires intercourse between the 
English subject and the enemy that is so abrogated.” 





SoutH British INSURANCE Co., Lro. v. Gauci Bros. & 
Cq, (1928) A.C. 352. 


Arbitration—Action on contract—Plea that award ts condi- 


` How preced®nt to action—Dismissal of action—Subsaquent ar bit- 


ration—Jurisdiction of arbitrators to consirwe contract. 


The defendant upon an action of contract raised the plea 
that an award was condition precedent to the right to sue accord- 
ing to the contratt and, the plea being upheld, the action was dis- 
missed. The claim was then submitted to arbitration and an 
action was brought tg enforce the terms of the award. Fae de- 


"fendant raised the plea that the arbitrators had no power to con- 


strue the contract and therefore the award was bad. 
° Held, that the defendants by their plea in the former action 
were precluded from raising this contention. 


———— 


e  JOTTINGS AND CUTTINGS. 


The New Judge at the Hague—The vacancy on the bench of 
the Permanent Court of Intérnational Justice has been appro- 
priately filled by the election of Mr. Charles E. Hughes, a former 


‘Secretary of State of the United States: A political post would 


not be a title to electign, but Mr. Hughes was a member of the 
Supreme Court of the United States from 1910 to 1916, when 
he resigned in ‘order to stahd for the Presidency against Dr. 
Woodrow Wilson. The comparison of the Permanent Court 
with the Supreme Court of the United States and the Judicial 
Committee of the Privy Council is obvious. In time no doubt 
the Permanent Court will overshadow the other two; for wide 
and varied as are their jurisdictions—the Supreme Court over 
the numerous semi-sovereign communities which form the Unit- 
ed States, the Judicial Committee (with the House of Lords) 
over the world-spread dominions of the British Crown—no limit 
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can bè preseribed fof the Permanent: Court a as must inevi- 
tably happen, all Ståtes submit to it as the guardian of law anè 
order in the world. Mr. Hughes’ seat in the Hague Court is a 
fitting sequel to his earlier, position as a Justice of the Supreme 
Court of the United States—L.J., 1928, ep, 157. 


The Death Penalty—In a letter to The Times (18th 
inst.) which we print elsewhere, Lord Buckmaster says that 
recent events—notably the result of the Slater appeal and the 
Home Secretary’s eleventh-hour reprieve, because of an “element 
of doubt,” of the three men convicted of the Brighton murder— 
have raised the capital punishment issue in an acute form, but 
that the abolition of the death penalty by Parliamefit withdut the 
assurance of popular support would be premature. The difficulty 
in a matter which is not a party question is to find where public 
opinion stands, and to get over this the National Council for the 
Abolition of the Death Penalty is launching-a national petition 
for presentation to Parljament. Such a petition Lord Buck- 
master regards as the only effective alteppative to a referendum 
which, under our present constitution, is not ayailable 
Our own references to these same events have shown that we 
regard the question as ripe for discussion and determinatioag, but 
we are not sure that the proposed method ds suitable. In effect, 
Lord Buckmaster and his friends wish to place the National 
Petition on the footing of a referendum. Into the arguments 
for and against that method of submitting proposed legislation 
to popular approval we need not enter. It is asmethod to be 
used only on rare occasions, and its chief use, as Professor Dicey 
pointed out, is “to curb the absolutism of a party possessed of 
a Parliamentary majority” (Introduction to The Law of the Con- 
Stituiion, 8th Ed.). For questions not of political character it is 
less suited; and it does not seem to be suited to a matter, such as 
capital punishment, in which sentiment, tather than reasoned con- 
sideration of results, is likely to prove a predominating influence. 
Hence, while we are in sympathy with Lord Buckmaster’s desire 
to bring the subject before the public, we are not satisfied that 
the proposed petition is the wisest means of doifg so.—L.J., 1928, 
p. 170. 





The Lawyers’ Duiy—This last is, perhaps, the most un- 
kindest cut of all. If there is one thing on which we pride our- 
selves, it is the recent reform of the Law of Property, which, 





*e 
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by the congenial process of ffevolution, Lot revélution,” has 
ebanished the archaisms of past éenturies, anti, in a series of some 
half-dozen? statutes, has gone far to abolishing the lawyer and 
“teaching every man to be his own cogveyancer. Could self-denial 
go further? But putting this aside as an oversight on the part 
of Sir’ Maurice—and, indeed, we doubt whether anyone who 
ranks as a jurist would confess to knowledge of the New Con- 
veyancing—what about fhe rest of the law? Equity he does 
not touch, but the Common Law he regards as hopelessly in- 
sular; or, if it has spread to America, this is only because English- 
men, have taken it there. “The Common Law reigns only where 
English-speaking conquerors or colonists have carried it.” As 
Sir Maurice also says, there is no example of any foreign coun- 
try freely deciding that English Law is worthy of imitation. But 
this, surely, is in itself no reflection on English Law. Legal 
systems are a matter of historical development, and are not to 
be transported wholesale from one country to another, save where, 
as in the case of America, a void has to be filled. But the point 
Sir Maurice Amos reaches is that the amendment of the law 
really lies with the legal profession, save only where some power- 
Tul lay*interest is touched. To qħote again from*Cicero’s fan- 
cied report : “The legal profession must itself be vigilant and 
fresh-minded in the searching out of defects, and must have the 
power and duty to amend them—that was what de did in Rome.” 
‘And that is what the legal profession, when it ts wakes up, ; 
will do in nglan, —L.J., 1928, p. 170. 


Lord Astor's Bill—The Wills and Intestacies (Family Main- 
tenance) Bill, which was introduced by Lord Astor in the House 
of Lords at the close of the Session, was not immediately avail- 
able, but it has now been published. In“this country there has 
been so, far no readiness, to interfere with the freedom of testa- 
mentary disposition; in “other words, society, as represented by 
Parliament, has bten willing for a man, in making his will, to 
ignore the claims of those who are dependent on him. In gene- 
ral, no doubt, he, does not do so. We have been told. that when 
the new Rules Of Distribution under the Administration of 
Estates Act, 1925, were being drafted, a large number of wills 
were compared, and an endeavour was made to arrive at rules 
which should represent the average distribution of property. The 
normal distribution is to give a life interest to the widow, and 
then equal division between children, but this is subject to many 





6. 

Lv] THE MADRAS LAW JOURNAL. > 113- 
variatiéns. The new !Rulesof Distribution vary it by giving all 
chattels and 1,000. É the wife,*and a life interest in half thee 
remainder. But this is confined to cases of intestacy.* In cases 
of testacy, the law is only cencerned to discover what the testa» ` 
tor meant, often a difficult enough task. What he ought to have 
meant, or what he probably would have meant if his atfention 
had been directed to particular doubts or omissions, does not 
concern the Court as the interpreter of the will. It may be pos- 
sible sometimes to avoid an absurd construction, and impossible ` 
words have to be wrestled with. “This will,” a Judge has been 
known to say—it was Astbury, J.—“‘has no meaning, but I have 
got to give it one.” But there the function of the Court stops. 
It cannot alter an “inofficious” will—LJ., 1928, pe 181. . 





The Widow and Children’s Porttons.—Fortunately there are 
few countries so backward as our own in this respect, yet even 
here long resisted changes in the law sometimes come with sur- 
prising suddenness. The kaw of primogeniture had been regard- 
ed as a bulwark of society, but when its abolition was incorporat- 
ed in Lord Birkenhead’s scheme for the reform of the Kaw of* 
Property, the change was accepted, so far as we remember, with- 
out a solitary protest. Leges Angliae nolumus mutari, said the 
Barons centuries ago, and so the rule of Legitimatio per subse- 
quens mairtmonsum failed to gain entrance here, although it was 
recognised in the rest of the civilised world. That also has come, 
though not so silently as the abolition of primogeniture. 
“Among all forms of mistake, prophecy is the most gratuitous”, 
said George Eliot in Middlemarch. But it is a reasonably safe 
forecast that interference with testamentary disposition will come 
like other seemingly stubborn reforms. Whether it will come 
on the lines of Lord ‘Astor’s Bill is a more difficult question. 
The Continental and Scottish mode is tọ secure a definite share 
for widow and children—jus relictae and legitim. In some of 
the Dominions the plan has been ‘adopted of allowing the Court 
to interfere where inadequate provision has been made for the 
widow and children. There is a somewhat similar jurisdiction 
under S. 171 of the Law of Property Act, 1925, in relation to 
the settlement of a lunatic’s property. On this several decisions 
have already been given by the Court of Appeal exercising juris- 
diction in lunacy. Lord Astor’s Bill combines the two methods. 
It lays down tests for a proper provision for widow and children, 
and allows the Court to intervene and award maintenance if 
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these tests are not complied with ,At presli it is not necessary 
“o specify the provisions of the “Bill in detail, but they should be 
capable of” simplification—L.J., 1928, p. 182. ° 





The Functions of the Director of Public Prosecuttons—The 
scope of the duties of the Director of Public Prosecutions—the 
term “Public Prosecutor’ though sanctioned, perhaps, by long 
usage, is really misleading—was defined in 1886 by regulations 
framed by the then Attorney-General, Sir Richard Webster, 
which still remain in force. It is well that members of the legal 
profession should know the limits of the Director’s duties, and 
we therefore quote the relevant regulation : 

The cases in which it shall be the duty of the Director of 
Public Prosecutions to institute, undertake, or carry on a crimi- 
nal proceeding in respect of an offence are the following:— 

(a) Where, the offence is punishable with death; 

(b) Where the offence is of q class the prosecution of 
which has hitherto '¢i'e:, before 1886) been undertaken by the 
policitoy to the Treasury; . F 

(c) Where an order in that behalf is given to the Direc- 
tor by the Secretary of State or the Attorney-General; 


(d) Where it “appears to the Director that the offence or 
the circumstances of its commission is or-are of such a character 
that a prosecution in respect thereof is required in the public inter- 
est, and that, owing to the importance or difficulty of the case or 
to other circumstances, the action of the Director of Public 
Prosecutions is necessary to secure the due prosecution of the 
offender. 


The great majority of the cases naw undertaken by the 
Director of Phiblic Prosecutions come, of course, under the last 
head, afid it is no doubteas well that he takes, as Sir Archibald 
says, a fairly libegal view of the scope of his duties; in 1925 
2,222 matters were reported to him, and 649 prosecutions under- 
taken, whilst 100 cases of appeal to the Court of Criminal Appeal 
were considered. e The Director is also charged with the import- 
ant duty of advising Chief Constables and Clerks to Justices on 
points of criminal law and practice. When the intricacy and 
difficulty of many of the cases undertaken, and the fact that de- 
lay, are borne in mind, it will be realised that the Director’s 
Department is one, not merely of great importance but of great 
activity. —L./., 1928, p. 183. 
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` Ì BOOK REVIEWS. * = 
Tue TRAL or CHARLES I. Edited by J. G. Muddiman, * ° 
Notable British Trials Series. Published by Messrs. Butterworth? 
& Co., Ltd. Price Rs. 6-80, ? 


Coming, as this volume does, fromethe pen of Mr. J. G. 
Muddiman, whom the Earl of Birkenhead describes as “bearing 
a name famous to historians” we nee@ hardly hesitate in appre- 
ciating the motive which has inspired him to bring out “The 
Trial of Charles I., King of England.” The whole trial when 
read in the contemporary memoirs, and Bradshaw’s journal .pre- 
served in the Parliamentary records, may not adequately convey 
to us the enormoys moment of the question whether the court 
which conducted the trial had been clothed with any authority 
to try him and pass the sentence of execution. Much informa- 
tion contained in some of the weekly journals, at the date of the 
trial edited by men like Walker, Dillingham, Mabbot, etc., which 
have been brought to light with indefatigable energy by this au- 
thor, go much to prove, how high-handed had been the tribunal in 
its dealing of Charles I. when he was hauled up before it as a com- 
mon prisoner.. Rather, a feeling of horror seizes us towatds the” è 
close when the sentence was pronounced by the Judge to the satis- 
faction of an angry army crying for his “execution” and “justice”. 
There is not much of profit to be derived by the lawyer in going 
through the speech of the Counsel, Mr. Cook, charging the King >” 
as a traitor who betrayed the nation The trial itself is short. 
For the King instead of defending himself had questioned the 
authority of those sitting as a Court. The book completely im- 
presses us with its great value to the readers of English History. 
The tragedy of Charles I., with the history leading up to the pathe- 
tic end, is told in these pages, with much precision and penman- 
ship. Indeed, this is worthy of the Trial Series which has already 
given us the historic trials of Mary Queen of Scots and Duchess 
of Kingston.—kK. C. 


ee 


Tae INDIAN Contract Acr, by Trikamlal R. Desai, B.A. 
LL.B. Edited by Sunderlal Trikamlal Desai, B.A., LL.B., Bar.- 
at-Law. 11th edition, 1928. Price Rs. 5-8-0, . 


This is a handy commentary on the Indian Contract Act 
with notes based upon the English and Indian cases, which has 
already run through ten editions. The editor has in the present 
edition carefully revised the book and the citations pf cases are 
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prought down to July, 1928. The»book is{mainly intended for 
students and the analytical mode of treatment will bel found 
wery useful by them. At the same time, the practitioner will 
find in it the leading cases on the various points: without being 
overburdened with the entire case-law. The printing and the 
get up of the book are Attractive and we believe the present edition 
will enjoy the popularity of the previous ones. 





Desars ALL-INDIA COMPARATIVE TABLES, 1809 to 1927, 
by B. R Desai, Vakil, High Court, Baroda. 1928. Price Rs. 15. 


It is well known that there are a multitude of legal journals 
in this country reporting the decisions of the various superior 
courts and it is very common that the same decision is report- 
ed in a large number of journals. It is not possible for any 
but very few practitioners to have all the reports in their library. 
The present publication is under the circumstances almost a 
necessity in finding out where any case which is reported in 
some other journal is to be found reported in the journal which 
finds a place in the lawyer’s library. It is therefore impossible 

“to exaggerate the usefulness of ¢his publication which will in 
most instances save the practising lawyer going in for an unneces- 
sary multitude of legal periodicals. 
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LAW REPORTS* 
AMERICAN REPORTS. e . 


By Article III of the Constitution of the United States of 
America, the judicial authority of the United States is vested 
in the Supreme Court and in such other inferior Courts as the 
Congress may from time to time establish. Tik jurisdiction 
of these Courts is confined to cases— 

(1) arising under the Constitution. 

(2) relating to the administration of the Laws qf the 
United States. 

(3) under Admiralty and Maritime Jurisdiction. ° 

(4) in which the United States is a party. 

(5) between two or more States. 

(6) between citizens of two States. 

(7) between citizens of the same State claiming under 
grants from two States. 

(8) between citizens and foreigners. 

In the case of ambassadors, consuls, etc., the Supreme Court 
itself has original jurisdiction. The United States are divided 
into Districts and each District has a District Judge. In addi- 
tion, there are Circuit Courts presided oyer by Supreme Court 
Judges and other Judges known as Circuit Judges. 

The Supreme Court consists òf a Chief Justice and eight 
Associate Justices. There are nine Circuit Courts each consist- 
ing of a Justice of the Supreme Court and a Cirguit Judge and 
56 District Courts each with a District Judge. Each Circuit 
comprises several States. The Supreme Court Justices, in addi- 
tion to their Circuit work, meet in Banc annually at Washington. 


*The sixteenth of a series of lectures arranged by the University of 
Madras “delivered by Mr. B Sitarama Rao, Advocate, Madras High Court, 


.P 
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The»Districts caver each a State or a patt of a State. * Appeal 


e lies from the District to the Circuit Cou when the matter in- 


volved iseabove 500 dollars and from the Circuit 4o the Supreme 


* Court when the matter involved is 5,000 dollars and above. 


In each State there are three grades of Courts—a Supreme 
Court or Court of Appeal, Superior Courts of Record and Local 
Courts. Thé names and the relations of these vary largely from 
State to State. Most*of the original 13 colonies possessed 
separate Courts of Chancer$'aftèr'the English model and in 
this they were imitated by many of the earlier of the New 
States but special Chancery Courts now exist only in a few 
of the States in the east and south. In other States the Common 
Law Judges have also equity jurisdiction. In four States, New 
York, North Carolina, California and Idako, there has been a 
complete fusion of law and equity. In Colonial days, the Superior 
Judges were appointed by-the Governors except in Rhode’ Island 
and Connecticut, where the legislatures elected them. These 
precedents were followed in all the early constitutions except in 
Georgia, where election, by the people was established. ‘During 
the democratising period (1812-1860) the system of popular 


e election was extended specially in the new States and at present | 


this system prevails in 32, States including practically all the new 
Stites and four of the original States, New York, Pennsyl- 
vania, Maryland &nd North Caroljna. Five-of the original 
thirteen have their Judges elected by the legislature, and in five 
others together with Maine, Mississippi and Louisiana among 
the newer States, they are appointed by the Governor, subject to 
the approval of the Executive Coyncil of the Senate. Local 
Judges are generally chosen by the votes of the District in which 
they hold Court. 

Originally, the Superior TE were in most States 
appointed for life and.held office during good behaviour but only 
four States now retain | that system. ' Eight to ten years is now the 
average term; in New York it is 14 years; in Pennsylvania 21, 
but a Judge if always re-eligible. Salaries too are small in 
most States. 

Popular election, limited terms and small Santee have all 
tended to lower the character of the judiciary. In not a few 
States the Judges are men of very moderate abilities and limit- 
ed'féarning and are decidedly inferior tô the best of the men 
that -practise before them. The evils of popular election were 
best’ illustrated in New York, where one of the most gelebrat- 
ed Courts of America became a byeword for reproach during 
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the firsf years of the jntroduction of the new system andleven 
now it can hardly be Said to have regained its old dignity and e 
position. In fact, there is a lot of complaint against the‘judiciary 
all over America, but it is said that in most of the States the Bench .” 
is respectable, while in some it is occasionally adorned by men 
of the highest character and eminence. sThings.. would “have 
become much worse but for the watchfulness of the Bar. 


o 
There is no appeal fram the.highest State Court except 
in those cases where a.question of federal law is involved. In 
such cases the suit itself may be removed to the Federal Courts. 


The source of the American Lew is the common law of 
England. When the Governments of the several Colonies on 
the Atlantic Coast declared their independence in 1775 and 
1776, they each adopted the common law of England as it then 
existed and had till then been administered as the common law 
of the land. For example, New-York adopted the common law 
as it existed on the 19th April, 1775, as the law of the State. All 
English statutes and decisions in force on that day are a 
part of the common law of New York, except in so far as they 
may have been modified, repealed or déclared inapplicable. *Each ° 
of the original States did substantially the same thing and equal- 
ly in the States since admitted the:common law prevails by the 
actien of the people except in case of Louisi&na where the Code 
Napoleon forms the fundafmental law. Many of the English 
statutes like the statute of Frauds, of Limitation, of Wills and of 
Charitable Uses have heen’ substantially re-enacted in the 
various States. The decisions of the Courts of one Staté 
are not binding on the Courts of another State, nor for the 
matter of that the decisions of the Federal Courts, but they 
have developed a rule of comity which is making for uniformity. 
In addition to the common‘taw of the States that is thus growing 
up, a common law of the: United States based equally an the 
common law of the States And the common law of England is 
growing up by the action of the Federal Court® Even a peace 
of the United States as distinguished from the peace of the 
individual States’ decisions have come’ to talk of Prior to 1800 
there were only one or two reports, and repdérting went on 
much on the same lines as in England, but since then there->has 
been a steady tendensy towards official reporting so that to-day 
the reporters of the Supreme Court of the United soar of 
most of the State Courts `of the last resort are public officials 
elected’or appointed. In the State of New York, one of the Judges 
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themsèlves superintends the reportipg work4 In some of tht States 

e only such of the decisions are reported as are pronounc- 
ed reportable by the Judges and some of the. Courts prefer 

* shat their decisions should be cited gnly from the, official volumes. 
Nevertheless there is no rule that only official reports could 
be cited in Courts. ẹIn one respect the rule is less strict than 
in England. In England, newspaper report of a case will 
not be allowed, to be cited before any Court. Lord St. Leonards 
is reported to have said : “Every man is and must be left at 
liberty to go into Court and report what he pleases. The news- 
papers have and will continue to have that privilege. No Judge 
can properly refuse to hear a case quoted at the Bar, but a 
Judge woujd not allow a newspaper report to be quoted nor 
would he act upon an important decision quoted from a report 
hastily published and without further examination.” In 
America, a Court will not refuse to listen to a newspaper re- 
port if none other is available though it would not generally 
be regarded as a satisfactory authority. 


In fact, there are many reports of decisions of the 
Courts of last resort found in regular though unofficial series, 
° other§ in legal journals and professional periodicals of various 
sorts. The National Reporter system organised by the West 
Publishing House of St. Paul, Minnesota, includes two periodi- 
cals devoted to the Mecisions of the various Courts of the United 
States called respectively the Supreme Court Reporter and the l 
Federal Reporter and several other weekly issues each devoted 
to a group of States, bearing such geographical titles as the 
Atlantic Reporter, Pacific Reporter, etc. These contain very 
prompt reports of all the decisions of the Courts of last resort 
in all States, while the New York Supplement gives the deci- 
sions of the intermediate and inferior Courts of New York: 
As judgmerts are always written, in the matter of reporting 
the official reports have no special advantage over the 
other reports. In point of promptness, the official reports al- 
ways lag behin@ the non-official reports. As the judgments 
are full, it is not usual in America to give either the facts or 
the arguments. Besides these, there are other excellent series 
of selected fases as well as those exclusively dealing 
with the decisions upon some major branch of the law, 
suchas Railroads, Corporations, Bankruptcy, Insurance, Min- 
ing, etc. The number of independent jurisdictions and of 
reports necessarily presents great difficulties in the way of the 
practitioner and, in order to cope with these, private enterprise 
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produées a whole ak of annotated reprints, digests and other 
apparatus of referente for.whioh there is nothing analogous ing ° 
England. e e 

Lawyers’ Reports annetated contain cases selected from” 
the current decisions of the Courts of last resort of the several 
States as well as those of the United #States Suprenfe and 
other Federal Courts. The series began in 1888 and-comprises 
four volumes for a year. In 1906, when 70 volumes had been 
published, a new series was begun. American Decisions are a 
series of 100 volumes purporting to contain cases of general 
value and authority from the earliest State Reports up to the 
year 1869. The American Reports form the continuation of 
the American Decisions and comprise cases selected «from 
1869 to 1887 in 60 volumes. American State Reports continue 
the series still further and come up to 1911. The three series 
are styled in America as the Trinity. The American and English 
annotated cases began in 1906. They contain important cases 
selected from the current American, Canadian and English 
Reports. It has since merged with the American State Reports. 


Fifty years ago, there was hardly any annotated report 
in the United’ States of America, but to-day it is difficult to find 
a case not annotated. „Annotations are of various kinds and 
degrees. Some give only references to places where cases on 
the subject will be found collected; some show how the case 
has been subsequently dealt with, whether approved, dissented 
from or overruled; some give a collection of cases more or less 
on the point; some give an exhaustive collection of cases on 
the point, making an attempt to elucidate the principle involved 
in the case. The most complete one gives an exhaustive digest 
of cases indicating the principles involved and specially not- 
ing the best and reasoned cases on the subject. These annota- 
tions are classified in American terminology ås annotations 
simply, ‘annotations extra and critical. e Extra annotatiohs trace 
the judicial history of each case down throygh all later cases 
which have cited it. 


The Reports of the Supreme Court -of the United States 
began in 1790. From that time up to date*we have regular 
official reports. Till 1875 they used to be named after the Report- 
rst. From 1875 the Reports are called United States Supreme 


(1) Dallas (1790-1800), Cranch (1800-1815), Wheaton (1816-1827), 
Peters (1827-1842), Howard (1843- 1860), Black (1861-1862) and Wallace 
(1863-1875 ). | 
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Court Reports and they continue up-to-datẹą We have amextra 
e@nnotated edition of these known a8 Lawyers’ Co-operation Edi- 
tion in 57, volumes. We have also condensatiops and selec- 

- tions like Peter’s Condensed Reports (1790-1827), Curtis Unit- 
eh States Decisions (1781-1854) and"Miller’s United States Sup- 
reme Gourt Decisions, (1854-1862). These reports are of the 
highest authority and are cited with great deference all over 
America, even where the decisions are not binding. Circuit 
Court Reports are also cited with respect in America. The 
Reports of the First Circuit consisting of Massachussets, Maine, 
New Hampshire and Rhode Island begin from 18127. 

The reports of the second circuit consisting of New York, 
Connecticut and Vermont start from 1810”. 

The circuits have been re-arranged in 1866. The old third 
circuit consisting of Pennsylvania and New Jersey has reports 
from 1781*. 

The old fourth circuit consisting of Virginia, Maryland 
and Delaware has reports from 1793°. 

The new fourth circuit reports ùre Taney’s decisions by 
Johnson (1865-1869) and Hughes (1870-1880). 

The fifth circuit (new) has its feports by Woods, 

The sixth circuit (new) reports are Bond (1855-1871), 
Brown’s Admiralty (1859-1875) and Flippin (1859-1877). 

Seventh cirenit (old) Maclean (1829-1884). 

Seventh circuit (old and new) Bissel (1851-1878). 

Eighth circuit reports are Miller’s decisions, Woolworth 
(1863-1869), Dillon (1870-1880), and M‘Crary and so forth. 

The ninth circuit (old) reports are Hampstead (1839-1856). 

The ninth circuit (old and new) has Macallister 
(1855-1859), Deady (1861-1869) and Lawyer (1870-1884). 

From 1892 we have separate reports known as Circuit 
Court of Appéal Reports. The Circuit and District Courts are 
also repbrted by Abbott ¢1863-1871) and by the Federal Report- 
er from 1880. The various District Courts have also their old 





(2) The reporters are Gelison (1812-1815), Mason (1816-1830), 
Summer (1880-1880), Story (1839-1845), ` Woodbury and Minot (1846- 
1847), Curtis (185101856), Clifford (1858-1878), Holmes, (1870 onwards) 
and Lowell (1865-1877). 

(3) Paine (1810-1840), Blatchford (1845-1880) and so forth 

(4) Dalias (1781-1806), Wallace 1801, Peters *(1803-1818), Washing- 
ton (1803-1827), Baldwin (1828-1833) and Wallace (1842-1862). 

(5) Cell’s Virginia Reports (1793-1825), Marshall’s decisions by 
Brockenbrough (1802-1833) and Tancy’s decisions by Campbell (1836-1861). 


Lv] THE MADRAS LAW JOURNAL. 123 
reports, some of thegn like the District Court of Pennsylvania . 
having reports from 1779. In fact, Hopkinson’s judgments ine 
the Admiralty reporting the decisions of the District Court of 
Pennsylvania seem to be the earliest report in the United States’ 
of America. All the decisions of the Circuit Courts and Dís- 
trict Courts and Circuit Court of Appeals up to 1879 from the 
very beginning in 30 annotated volumes have been published un- 
der the name of Current Reports. In%addition to these, patent 
cases are separately reported in Robb’s Patent Cases (up to 
1850), Fisher’s Patent Reports (1821-1850), Witman’s Patent 
Reports (1810-1874), Patent Office Gazette and Patent Office 
Decisions, Banning and Ciroden Patent Cases. We have also 
certain reports known as Interstate Commerce Reports 
(1887-1913). Bankruptcy Cases are separately reported in Na- 
tional Bankruptcy Register (1867 up to 1880) and under the 
name of American Bankruptcy Reports, 1899.. In addition to 
these we have the American Law Times Reports of Leading 
Cases (1868-1873), Law Times Reports (N. S.) (18741877), 
Law and Equity Reporter (1874-1877) and the two last are 
continued by the Reporter 1878 onwards, which deal with the 
United States and State Court Reports. The Congress Hlectiom 
Cases from 1789-1876 are reported in a series known as Con- 
tested Election Cases (1789-1878). Other Reports dealing ith 
special subjects are American Corporation Cases (1868-1887) 
and (1883-1906) and (1906-1914), American Criminal Reports 
(1877-1912), American Electrical Cases (1872-1908), American 
and English Railway Cases (1881-1896), N. S. (1896-1913), 
Street Railway Reports (1903, etc.), American Negligence 
. Cases (1789-1896), (1896-1906), Negligence and Company 
Cases (1911-1913), Probate Reports (1877-1896) again anno- 
tated (1897 onwards), Railroad and Corporation Reports (1888- 
1896), Banking Cases (1900-1905), Morrison’s Mining Reports 
(1883-1906) and Municipal Corporation Cases "(1900-1904). 

So far we have dealt mainly with th® Federal Court Reports. 

The New York Common Law Report® contain all the 
Reports of Common Law Courts till 1847 when the Civil Pro- 
cedure Code was adopted. The New York Chancery Reports 
report the opinions of the old Chancellors. “Each State has 
its own State Court Reports. Connecticut has reports, from 
17856. Kentucky also has its reports from 17857. ` 


(6) They are Kirby (1785-1788), Root (1889-1898), Day (1802-1818) 
and sjnce 1814 we have the series known as Connecticut reports. 
(7) Hugless (1785-1801), Sneed (1801-1805), Hardin (1805- 
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There is’ glso a report known pas Kentucky Law 
e Reporter. got \ 
Louisiana has reports from 1809", Massachussets from 
“18042. Michigan from 189620, . : 
i New York has the largest and most varied kind 
of reports which are some index also to their importance. 
There are separate reports for Law, Chancery, Common Plea 
Practice and Criminal Cdkes and for Court of Appeals. For Sup- 
reme Court we have Barbour’s Supreme Court Reports (1847- 
1877), Lansingh’s (1869-1873), Thompson and Cook’s (1874 
1875), Hun’s (18741895) and Hun’s Appellate Decision 
(1896 onwards). The Inferior Court Reports appear from 
1888 in theeNew York Supplement. Pennsylvania has also an 
equally respectable record. The Supreme Court Reports of 
that State date from 17541. 


In addition to these we have reports of various inferior 
Courts like County Court Reports, District Court Reports, Re- 
corder’s Decisions, Election Cases, Reporter and various other 
legal journals. 

° New Jersey is another Statg which has valuable reports 
from early times. It has separate reports for “Law and for 
Equity. The Reports at Law begin from 1790¥%. The Chan- 
eer ees - 





1808), Bibb (1808-1817), Marshall (1817-1821), Littel (1822-1824), 
Monroe (1824-1828), Marshall (1829-1832), Dane (1833-1840), Monroe 
(1840-1857), Metcalfe (1858-1863), Duvall (1863-1866), Bush (1866-1879), 
and Kentucky “from 1879 onwards. 


(8) Martin (1809-1828), Martin (N.8.) (1828-1880), Louisiana (1880- 
1841), Robinson (1841-1846), Louisiana Annual (1847), Lousiana Reports 
1901. 


(9) They are Massachussets (1804-1822), Pickering (1822-1839), Met- 
calfe (1840-1847), Cushing (1848-1853), Gray (1854-1860), Allen (1861- 1867), 
and Mafsachussots Reports fom 1867 onwaids. 


(10) HarringtongChancery (1836-1842), Walker’s Chancery (1842-1845), 
Douglas (1848-1847) and Michigan “reports from 1847 onwards. There are 
also Nisi Prius Decisions, such as Brown’s Nisi Prius (1869-1871) and 
rrius. : 4 

(11) Dallas (1754-1806), Addison (1791-1799), Yeates (1701-1808), 
Binney (1799-1814), Seargeant and Raule (1814-1828), Raule (1828-1835), 
Wharton (1835-1841), Watts and Seargeant (1841-4845) and State Reports 
(1844 onwards). 


(12) Coxe (1790-1795), Pennington (1806-1813), Southand (1816- 
1820), Halsted (1706-1804, 1821-1831), Green (1831-1836), Harrison *(1837- 


uv] THE MADRAS LAW JOURNAL. 125 
cery Reports date frong 1830"., Maryland is arfother old State 
having reports from very long tinfe—from 1658. New Hamp- 
shire has them drom 1816 and Ohio from 1821. South Caro- 
lina also has separate Reports at Law and at Chan- 
cery. Law starts from 1783 and Chancery from 1784° 
and continue up to 1868. From that dateg: new series uhder 
the name South Carolina Reports commence and are running 
up-to-date. North Carolina bas reposts from 1778. Geor- 
gia has reports from 1805, Illinois from 1819, Indiana 
and Maine from 1820. Each of the other States has 
its own reports each from the date of its admission or forma- 
tion. Alabama from 1820, Alarka from 1867, Arizina from 
1866, Arkansas from 1837, California from 1850, Colorado 
from 1864, Dakota from 1867, Delaware from 1833, Florida 
from 1846, Idaho from 1866, Indiana and Texas from 1896, Iowa 
from 1839 and Kansas from 1862. 


Virginia has reports from 1730“ and Virginia reports 
from 1886. Vermont has reports from 1789, Chipman 
from 1789-1791, Chipman (D.) from 1789-1825, 
Taylor from 1800-1803, Brayton from 1815-1819, 
Arken from 1825-1827, Vermont from 1826, Michigan from 
1836, Minnesotf from 1851, Mississippi from 1820, Missouri 
from 1821, Montana from 1868, Nebraska from 1854, Nevada 
from 1865, New Mexico from 1852, North Rakota from 1867, 
Oklahoma from 1870, Oregan from 1853, Philippine Island 
from 1898, Porto Rico from 1805, Rhode Island from 1828, 
South Dakota from 1867, Texas from 1840, Utah from 187], 
Washington from 1854, West Virginia from 1863, Wisconsin 
from 1839 and Wyoming from 1870. 


This short survey of the reports is sufficient to give an estimate 
of the magnitude of the American reports and we that have begun 
to complain of the multitude of reports in India can realise the 








1842), Spencer (1842-1846), Zabritkie (1847-1855), Dutcher (1855-1862) and 
Vroons (1862 onwards). i p> 

(18) They are Saxton (1830-1882), Green (1882-1845), Halsted (1845- 
1853), Stockton (1852-1858), Boasley (1858-1860), McCarter (1861- 
1862), Green (1862-1876), Stewart (1877-1885), Dickinson (4889-1905), Nob- 
bins (1905-1908) and Buchanan 1909 onwaids. 

(14) Jefferson (1730-1772), Wyther Chancery (1790-1799), Virginia Cascs 
Criminal (1789-1826), Waalfington (1790-1796), Call (1797-1825), Hening and 
‘Minford (1806-1810), Minford (1810-1820), Gilmer (1820-1821), Randolph 
(1821-1828), Leigh (1829-1842), Robinson (1842-1844), Grattan (1844-1880), 
Virginia Reports from 1880. 


Q ; 
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difficulties of the American Pragtitioner. Life of a pr&ctitioner e 
becomes tolerable only by the omatence of the numerous digests, 
select cases and annotations and. other labour-saving apparatus 

. which give at a moment’s notice in one place a more or less com- 
“plete list of decisiong of cases on a given point more or less scienti- 
fically arranged diffprentiating the reasoned cases on which the 
practitioner might count at the time of the argument. 


These reports do not all bear the same authority. The deci- 
sions of the Supreme Court of the United States are binding on 
all the inferior Federal Courts and are to be preferred by those 
courts when they are in conflict with the decisions of the other 
courts on any question. The State Courts including the Supreme 
Courts are equally bound by the decisions of the United 
States of America on all questions relating to the constitution of 
the United States, or the validity of the Acts of the Congress. 
On questions of the construction,of the Acts of various State 
Legislatures or pn questions of local law, the Supreme Court of 
the United States feels itself bound by the decisions of the 
States from which the cases come though the inferior Federal 
Courts are bound to follow the decisions of the Supreme Court 
till récalled by that Court itself. Even on those questions, the opi- 
nion of the United States Supreme Court or even of the Circuit 
Courts is received with great respect by the State Courts and, if 
not in conflict with their own decisions, is followed. Upon 
questions of general common law and upon stich other subjects 
as depend upon general principles rather than on any local regula- 
tion such as a doctrine of criminal law or a rule of evidence, the 
decision of the Supreme Court has equal weight with the déci- 
sions of the Courts of last resort of each State, though the Courts 
generally follow their own precedents in preference to those of 
United States Supreme Court. As between co-ordinate 
Courts theerule of comity is not followed with the same strict- 
ness as in England as was to be expected from the multiplicity 
of Courts and the neessary difference in Lhe intrinsic authority 
of the judgments of tha various Courts. They equally 
with the English Courts regard the socalled rule 
of comity “as something more - than mere courtesy 
which only implies deference to the opinion of others”, but the 
obligation to follow is not considered imperative, for if it were 
otherwise, says the same authority, “the indiscreet action of one 
Court might become a precedent increasing in weight with each 
successive adjudication until the whole country is tied down to 
an unsound principle.” With them “it declares not how a case 
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shall bé decided”, buty“how it, may with propriety be decided”. . 
Greater respect is paid to a course>f decisions than isolated deci- © 
sions. Muche more deference is paid to the “decisions | 
of certain cousts and certain Judges than those of ‘otherg- 
and again greater deference is paid to theedecisions of certain 
Courts on certain points than on others. he relative standing 
of various Courts and even the strength of the same Court at 
different times varies. A Judge of exceptional ability sometimes 
adorns and dignifles a Court, otherwise mediocre and common 
place, for example, Judges Cooley and Campbell of the Supreme 
Court of Michigan, or Judge Greene of the Supreme Court of Ap- 
peals of West Virginia, whose decisions carry great authority. 
Some Courts are always: of : commanding authority, e.g., the 
Supreme Court of the United States. The Judges “are 
usually men of first-rate ability and character. Chief 
Justices Marshall and Tuney and Justices Miller, Bradley and 
Story are pre-eminent. Somêlbi the Judges of the Circuit 
Court of Appeals also speak with the greatest authority, for in- 
stance Blachford on Patents and Judge Dillon on Corporations. 
The Federal Reporter and the decisions of the Circuit Court of 
Appeals are cited with respect throughout America. Among the . 
State Courts thé decisions of the Court of Appeals of New York 
and the Supreme Court of Massachussets have the greatest car- 
rency and authority in the other States Yo the decisions of 
Chief Justices Parsons and Shaw of Massachussets, Courts 
have always attached very great weight. The New Jersey Law 
Reports and New Jersey Equity Reports also are specially valu- 
able. The Pennsylvania report is of unequal merit, but Chief 
Justice Gibson of the Court is spoken of with the greatest respect. 
Among the older Judges of that State, Shearwood, Black, Dood- 
ward and Paxson were conspicuous. The decisions of the 
Supreme Court of Louisiana are considered of special authority 
on commercial questions, of California and Colorado on Mining 
Law, of Kentucky on title to land. The Supreme Court of 
Appeal of Virginia, South Carolina,and Arkansas prior to Civil 
War were able Courts. , The decisions of Maine, Connecticut 
and Wisconsion are also generally of respectable authority. Ver- 
mont, New Hampshire, Georgia, Tennessee, Olfio, Missouri, 
Indiana and Texas are not of high authority generally. 


The principle that’ precedents may become obsolete by reason 
of change of circumstances or unsuitability to the new conditions 
is applied much more freely in America than in England 
though the principle is not altogether ignored in England also. 
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. For instance, Chief Justice Willes said ig a case “Where the 
© nature of things changes, the rhles of law must change too. When 
it was holden that deer were not distrainable it was because they 
"were kept principally for pleasure,and not for, profit and were 
not sold and turned into money as they are now, the rules 
concerning persona estates which were laid down when per- 
sonal estates were but small in proportion to lands are quite 
buried both in Courts*of Law and Equity now that personal 
estates are so much increased and become so considerable a part 
of the property of this kingdom.” The opportunities for apply- 
ing the rule are naturally not so great in England as in America 
where the Courts have had to consider from the beginning as the 
Indjan Cqurts had to—how far the Common Law should 
at all be applied to the widely differing circumstances of 
the American society. The American Law is the residuum left 
after such process of elimination and should be particularly use- 
ful in India, the physical and climatic conditions of India being in 
many respects similar to those of the United States of America. 
Owing to differing physical condittons the English rule as to 
riparian rights has been abandoned in some of the States in 
° favotr of the rule of prior appropriation. Similarly the English 
rule-making navigability depend upon ebb and flow has been 
abandoned and instead navigability in fact has been made the 
test. This rule hafbeen adopted, it will be found, in India. The 
tule of English Law against sale of minor’s real property has 
been rejected on the ground that the basis of the rule, viz., differ- 
ent lines of inheritance apply to different kinds of estate not be- 
ing recognised in America, the rule itself has been held inappli- 
cable. Similarly in several of the States and by the Supreme Court 
of United States it has been held that the rule of common law 
making the cattle owner liable for trespass though the land is 
unfenced is,considered so ill-adapted to the condition of America 
and in conflict with the practice that it is not recognised. . Again, 
tho English Common Law is vory strict as to cutting down of 
timber. The rigor of this rule has been much relaxed in America 
as was to be expected in a new country where land is very much 
more valuable without timber than with it. So again, the Sup- 
reme Court of Kansas has refused to recognise “such indescrib- 
able myth” as it calls “as vendor’s liens.” The market overt 
doctrine’ has also been held inapplicable te American conditions. 
Louisiana and some other States has also repudiated the common 
law doctrine that a boy under the age of 14 years could not 
commit rape on the ground of racial and physical differences, 
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This habit of constantly eliminating has made them more bold | 
than English lawyers in rejecting old doctrines, for instance, thes 
Supreme Court of Alabama has rejected the test of insanity laid 
down by English cases on the ground that it is inconsistent 
with the latest researches. “The Massachussets Court has reject- 
ed the doctrine of identity by which a petson is held disentitled 
to recover damages if the driver of his yéhicle is contributory to 
the negligence of the defendant on the, ground that it has become 
inapplicable by reason of business evolution. 

Before applying the American precedents, one must make 
sure that the particular ruling is not the result of the 
peculiarly American conditions which might be different from 
the Indian conditions. The other troublesome factor about.these 
decisions is the existence of numerous varieties of procedure and 
legislative enactments in that country and reliance on the conclu- 
sion itself without a preliminary enquiry into the conditions exist- 
ing in a particular State in respect of these matters must be unsatis- 
factory. The means open to an ordinary practitioner or the Court 
of making such an investigation are in tho highest degree limited. 
The Procedure, for instance -in- several of the States has been 
codified. New York has the distinction of producing the first 
code on the subject and the Indian Civil Procedure Code has 
taken many of its provisions from that Code. Connecticut 
has adopted the English Rules in 1879, New Jersey in 1914, and 
others have done more or less the same. The Procedure in 
some of the Courts however retains the old English character 
with reduplication of Courts, errors, re-hearings and bills 
of exceptions. Where there are Codes, it is said, they go into too 
many particulars leading to much inelasticitye Commercial 
Law has been codified in most of the States, California leading 
the way in 1869. But New York still retains the old Negotia- 
ble Instruments Law as it stood before the Bills of Exchange 
Act. The diversities in the law, in the jurisdictions and in the 
procedure are naturally most tantalising to a stranger to the 
systêm "and add to it the insular prejudice, there is naturally 
considerable disinclination to cite Amerigin Cases in Eng- 
land. In India, Mr. Justice Subrahmania Aiyar began the 
practice of citing American precedents and it was continued by 
Justices Mukerjee, Das and Sundara Aiyar.e It has receiv- 
ed a set-back by the decision of the Privy Council in Imambandi 
v. Mutsadd'. A writer in an American Journal in 1914 made 
a calculation of the American citations from 1876 to 1914 and 
has been able to find 251 citations from cases and 106 from 
Ts 


1 (1918) L.R. 45 LA. 73 + LL.R. 45 C. 878 : 35 M.L J. 422 (P.C.). 
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, American text-beoks, Lord Esher having to his credit 30, 
e Lindley 18, Watson 14, Kennedy 12, Hal’bury and Blackburn 
each 10. Marshall, he says, goes in for the largest praise, Story 
“and Kent comes next, and Holmes also is spoken ọf with respect. 
References to recogniged American text-books are less objection- 
able as generally the lqcal peculiarities are likely to be noted there 
supplying the necessary corrective. Certain branches of law are 
much better developed in America than in England or at any rate 
it may be confidently said that we get better text-books on certain 
subjects there than you do in England and seeing that the methods 
of the writers in England and America do not vary, it is not a vio- 
lent inference to make that the subjects have either come before 
the Courts oftener in America than in England or that they have 
received more elaborate treatment. For instance, the subjects of 
subrogation, jurisdiction, corporations and void judicial sales 
have received more attention in America than in England and it 
is but sheerest prejudice that could insist upon our shutting our 
eyes to light that might come from that quarter. 





SUMMARY OF ENGLISH CASES. 

Catow v. CaLow, (1928) 1 Th. 710. é 

Will—C onstruction—C ontract for sale of part of devised 
land—Completion of sale subsequent to testator’s death— 
Sale proceeds if pass under specific devise or residuary gift. 

Where, in a will made after a contract giving an option of 
purchase, the testator, knowing of the existence of the con- 
tract devises the specific property which is the subject of the 
contract, without referring in any way to the contract he has 
entered into, there is sufficient indication of an intention to 
pass that property to give to the devisee all the interest, what- 
ever it may be, that the testator had in it. This rule applies 
where the testator has got limited the devise to the ‘specific 
property the subject of the contract. 





JENKINS v. JENKINS, (1928) 2 K. B. 501. 

Promissory note—Payee appointing one of the joint and 
several makers of the note as executor—Action by the exe- 
cutor after the payee’s death on the note against the co- 
makers—M aintainability. 

Where the payee of a joint and several promissory pote 
appointed one of the makers as executor under his will, and, 


14 
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after ‘the death of the payee, (testator) probate of the will was , 
obtained by the executor, and fhe executor brought an actio 
on the promissory note against the co-makers of tht note, : 

Held, that the actior could not be maintained either at 
common law or in equity, for, in common law the debt was 
released on the death of the testator, anf in equity the debt 
must be deemed to have been paid to the executor as such on 
the date of probate. 





More v. Weaver, (1928) 2 K. B. 520. 


Defamation—Absolute privilege—Communications be- 
tween solicitor and chent. . . 

The defendant had lent money to the plaintiff to enable 
the latter to purchase and carry on a hotel. Subsequently 
differences arose between them as to what security should be 
given for the loan and as to the time when the loan should be 
repaid. The defendant, consulted her solicitors and wrote 
certain letters to them which had reference to the business 
capacity, character and financial position ofithe plaintif. The 
plaintiff instituted the present action for damages on the 
ground that these letters ‘contained defamatory statements 
about the plaintiff. . 


Held, that the communications between the defendant and 


her solicitors were absolutely privileged and the action must 
fail. 





Toe Harkaway, (1928) P. 199. 

Shipping — Negligence — Anchoring in shallow river 
without a buoy or warning. . 

It is negligence on the part of a ghipowner to leave an 


anchor in a shallow navigable river without a buoy or some 
other warning. 4 j 





H. v. H., (1928) P. 206. ° 

Divorce—Decree for judicial separation—Subsequent 
domicil ina foreign place—Wife’s petition for dissolution of 
marriage in, original country—Jurisdiction of Court. 

At the instance of the wife, a decree for judicial scpara- 
tion was pronounced on the ground of desertion in England 
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which was the domicil of the parties. Supsequently, thè hus- 
band went away to France an lived there. The wife peti- 
tioned in England for dissolution of marriage om the ground 
that the husband lived in adultery. in France. . The husband 
appeared under protest and contended that he had domiciled 
in France and therefore no decree for dissolution could be 
passed in England. í 

Held (1) that the jurisdiction to decree dissolution of 
marriage depended upon the domicil of the husband at the 
commencement of the proceedings and independent authority 
to dissolve the marriage could not exist in two Sovereign 
States simultaneously, 

(2) that the husband by deserting his wife in one 
domicil would not be estopped from asserting another 
domicil which he acquired subsequently and the wife would 
not thereby become entitled to determine the forum of 
proceedings for dissolution, and 

(3) that the decree for judicial*separation did not from 
ifs date stereotype the matrimonial domicil or render it 
incapable of alteration without tht consent of the wife. 





Keystone Knrgrinc Mitts TRADE Marx, In re: 97 L.J. 
Ch. 316. - 

Trade Mark—Legal proceedings for removal from regis- 
ter—Proceedings begun before, but motion heard after, seven 
years—E ffect—Trade Marks Act, S. 41. 

The expression “all legal proceedings” in Section 41 of 
the Trade Marks Act is intended to denote every kind of legal 
proceeding including an application for the rectification of 
the register of trade marks. The expression is not used to 
denote*the steps in a lpgal proceeding but the legal proceed- 
ings themselves. | 

The crucial date which determines whether a particular 
legal proceeding.is a proceeding in which, according to Section 
41, the trade mark is to be taken to be valid, is the commence- 
ment of such proceeding and the section does not apply to any 
legal proceeding commenced before the expiration of the seven 
years’ period although the actual hearing takes place after the 
expiration of the seven years. 
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For, In re : Jue TRYSTEE v. RESTELR, Brown & Co., 
Ex parte, 97 L. J. Ch. 334. ° ° 

Bankruptcy—Reputed ownershit—Cusiom “io deliver 
goods to dealer on approval—Bankrupicy Act, Section 38 (69). 

Where a trade custom was proved fb exist in the antique 
furniture trade to deliver goods toa dealer on approval and 
goods were found upon the premisesof one of such dealers 
who was adjudicated a bankrupt, 

Heid, that the goods could not be said to be in the bank- 
rupt’s possession so as to make him the reputed owner thereof 
within the meaning of Section 38 (c) of the Bankruptcy Act. 


In the Matter of Tue PETITION or A. B., 97 L. J. P. 104. 

Practice—Hearing in camera—General law. 

The general law of England is that the Courts exercise 
their powers in public, unless by. some meant they are directed 
to exercise them otherwise. 





Where a question of mere status is concerned, it is essen- 
tial that there should be pubkcity as a general rule; a question 
of status does arise where the question is as between legitimacy 
and illegitimacy. i 

It is not the law that, if publicity may deter a litigant 
from proceeding to obtain redress, there may be a suit ia 
camera on his behalf. ' 





JOTTINGS AND CUTTINGS. 

Lord Birkenhead on Divorce.—The new weekly journal 
Britannia, under the direction of Mr. Gilbert Frankau, con- 
tains the first instalment of a discussion by Lord Birkenhead 
of “The Cruelties of Divorce.” Lord Birkenhead has shown 
by his speeches in the House of Lords the interest which he 
takes in the subject, and his objéct is to reconcile the principle 
universally accepted in this country, that marriage should be 
monogamous and life-long, with the right of djssolution where 
its continuance becomes unjust. “A law which prevents the 
dissolution of marriage in cases where for the most cogent 
reasons of the interests of society such a union ought to be 
terminated is a law both cruel and unjust.” He instances the 
refufal of annulment where the woman is, unknown to the 
husband, pregnant at the time of marriage by another man; 
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e and the case of incipient lunacy, concealed by the wife’s rela- 
tions, developing after marriage. The modern discussion of 
the ground’ of divorce began with the late lord Gorell’s 
famous judgment on the evils of separation orders in Dodd v. 
Dodd (1906, P. 189)» On this followed the Royal Commis- 
sion on Divorce, of Which he was Chairman, and before which 
he laid the comprehensive statement of the Principles of 
Divorce Legislation which is reprinted at the end of his Life 
by Prof. De Montmorency. On the Reports of the Commis- 
sion—Majority and Minority—little has been done, but the 
cheapening of Divorce Procedure has led to a great extension 
of divorce in practice. Lord Birkenhead’s contribution to the 
discu$sion of the subject is opportune and welcome.—L. J., 
1928 p. 194. 





Disappearing. Ex-Lord Chancellors. —If, as appears all too 
ptobable, Lord Birkenhead “goes into the City,” the judicial 
strength of the House of Lords and of the Privy Council will 
be.still further and greatly impaired, and at atime when the 
fwo fintl Courts of Appeal are imneed of every available man. 
Of the’ ex-Lord Chancellors, who are left ? Gone are Lord 
Hal ‘ane and Lord Birkenhead ; so far as our own Appellate 
Courts are concerned, Lord Finlay is no more. Lord Buck- 
master, great judge though he is, appears to be devoted to the 
enfranchisement of the unhappy women and men who chafe 
under the matrimonial yoke: Lord Oxford, who might have 
been Lord Chancellor, and who was qualified to sit on the 
Judicial Committee, he also is gone. 

It follows that the six Lords of Appeal in Ordinary who 
are paid six thousand a year for their services, will have to 
work harder than ever for their salaries, relying, on the 
voluntary and distingifshed help of those who, like Lords 
Reading, Wrenbery, Darling, Warrington and Phillimore, 
who have in their time as high judicial office.—L. J., 1928, 
p. 232. 





The Gift to Harvard.—We note with interest that Mr. 
Chester D. Pugsley, a New York banker, has given 100,0004. 
to the Harvard Law School to establish scholarships in Inter- 
national Law. The gift appears to have been suggested by 
the Rhodes Scholarship Fund, and it is proposed to establish 
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a scholarship for each nation of the world, sand also for the 
self-governing British Dominidns. The details of the schemee 
are not available, and are probably not yet settltd, but the 
Harvard Law.School is tp be congratulated on this act of 
munificence, and the study of international law throughout 
the world should be greatly benefited. #verything that en- 
courages such study tends to better understanding between 
nations, and helps the cause of Peace, on which men’s desires 
are fixed. Of the numerous Law Schools which the United 
States possesses, Harvard is one of the earliest, and is the 
most famous. It celebrated its centenary in 1917. One of 
its earliest professors was Judge Story, whose works on 
Equity and the Conflict of Laws are still standar@authofities. 
A famous professor of later days was Christopher Columbus 
Langdell, who in 1870—a pioneer, as his name forecast— 
started the Case-System of teaching, which has since been a 
leading feature of American legal training. *Others—Thayer, 
Gray, Ames—have been equally famous over the water, though 
it is only the late Prof. J. C. Gray, whose name, on account of 
his work on Perpetuities, has become familiar to practising 
lawyers here. Enthusiastic as the study of the law has 
become in this country, it is no less enthusiastic inthe States, 
and Harvard will make good use of Mr. Ptgsley’s endowment. 
—L. J., 1928, p. 256. 





An Old Thing Passed Away.—There is, in the record of 
the life of Lord Truro, a description of the old ‘ceremony of 
counting a serjeant-at-law on his admission to the order. It 
was the duty of the newly-made serjeant to appear in the 
Court of Common Pleas and there read a “ count” in an action 
of dower. When Martin, B, be came a serjeant the follow- 
ing procedure took place. Martin, B., recited from a doĉument 
that Ann Ring, widow, by John Tones: her atgorney, demanded 
against Charles Davies the third part of ten messuages, ten 
barns, etc., in the parish of Ripon, in the County of York, 
as the dower of the said Ann Ring, of the’ endowment of 
William Ring, deceased, theretofore her busband, of which she 
had nothing. . 

Thereupon the senior E in Court, Serjeant Chan- 
nell, demanded that the writ of dower should be read. Serjeant 
Byles, the next in seniority, remarked: “I imparle,” The 
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L. C. J. then observed : “ Be it so. Brother Martin, do you 
* smove ?” Brother Martin saidehe did not, and all was over. 
The ohly ritual of the kind which survives in our un- 


picturesque day is the admission,within the Bar of newly 
appointed leaders.—L. J., 1928, p. 266. 
` — ÊN 


“ The Overcrowding of the Bar”.—Truth, of October 24, 
points out that more students sat at the Michaelmas Bar 
Final than ever sat before, and suggests that “if this increase 
goes on there will be more men called to the English Bar each 
year than the whole Bar of Ireland, and two or three times as 
many as the whole Bar of Scotland ”. But, as the writer also 
says, the English Bar is an Imperial one, and of the 400 men 
called each year, probably 300 intended to seek their fortunes 
in India, the Colonies, or the public service. “ All the same, 
the odd hundred left over are at least treble the number who 
can hope to succeéd by practice in England,” with the result 
that “ there is no profession in the Bmpire so distressed with 
poverty and disappointment asthe Bar”. Such is the con- 
tlusior of the writer—who then proceeds to.castigate the 
Benchers of the Middle Temple for “ using the funds provid- 
ed by Lord Rothermere for its relief to add to its misery by 
bringing impecuniotfs young men of second-rate ability from 
Oxford and Cambridge, as they are doing, to increase the 
numbers of the indigent ”.—L. J., 1928, p. 277. 


Al Matter for the Bar Cownctl—A correspondent, re- 
ferring to Truth’s remarks, writes: “Iam not prepared to 
follow Truth in its criticisms of the Benchers of the Middle 
Temple, who are quite well able to manage their own affairs. 
But there is, ‘unfortunately, only too much truth in the refer- 
ence td poverty and disappointment at the Bar. I think that 
matters are movigg steadily in the wrong direction, and that 
the time has come when the proper authority should deal with 
the growing congestion as regards the numbers of barristers 
trying to earn & precarious livelihood on the one hand, and 
the steady decline in available work on the other. The causes 
of this decline are notorious, and should be faced boldly and 
fearlessly by the only body competent to deal with them 
as representing the Bar—to wit, the General Council of the 
Bar, Why that august body is allowed to slumber on in 
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apathettc contentment whilst the present situation is moving 
from bad to worse we do not profess to understand. One e 
of these days I, fear there may bea rude awakening. What 
is most wanted, by way of preliminary, is a considered state-.° 
ment of the present position and of the cajises which have led 
up to it. The amount of work available 4for the Bar cannot 
be gauged by looking at the High Court lists—significant 
though they are. The tremendous los$ of criminal work on 
circuit due to recent legislation enlarging the powers of 
justices is an example of what one section of the Bar has had 
to face in recent years, and there are other sources of trouble 
that need to be plainly stated if the general question is to be 
properly understood.” We do not at present feel Called upon 
to express an opinion on the matter, but we commend these 
remarks to the Bar Council and influential members of the 
Bar.— L. J., 1928, p. 277. ` 


Suppression of Names.—Recent cases in which witnesses 
have been allowed to remain anonymous for various rea- 
sons have aroused some comment, and seem to show that in e 
some quarters the principles on which a Court should act, in 
deciding whether or not to allow a witness’s name to be stip~ 
Pressed, are being misunderstood or fosgotten. Although 
Scott v. Scott (1913, A.C. 417) deals with the jurisdiction to 
hear a particular class of civil proceeding in camera, the 
principles which are enunciated in its judgments will, if 
applied to the question of whether a witness in‘a criminal 
case should or should not be required to disclose his or her 
name and address, enable a correct conclusion to be reached. 
Shortly, it may, we think, be said that anonymity may be 
allowed only where the Court is satisfied that the case is one 
in which, or is of a class in which, the due administration of 
justice, as distinct from the personal interests of the witness, 
will probably suffer if the name is disclosed. fn case of black- 
mail, for example, it is plain that the publication of the names 
of persons who have put themselves in a positiog which makes 
them the subject of blackmail will tend to discourage such 
persons from invoking tbe protection of the law; and it is, 
therefore, necessary, în the general public interest, that names 
should not be given. But this class of case stands very nearly, 
if not entirely, alone; and it is to be hoped that a perfectly 
natural desire to spare a witness whose position is difficult or 
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painful will not be allowed to, over-ride the principle that 
e justice is to be administertd in public ; this principle is 

pro tanté infringed where the identity of any party or witness 
“ajs concealed.—L. J., 1928, p. 277. ; 


4 Cabman's Revenge.—Once only in modern times has 
there been a public outçry against a County Court Judge. This 
was in 1874, when one of the Welsh Judges found himself 
compelled to resign after an address relating to his conduct 
had been presented to the Lord Chancellor. The incident 
which immediately gave rise to this step was curious. The 
Judge was driving to Court when he met a cab. The cabman 
being, as the Judge alleged, on the wrong side of the road, and 
refusing to get out of the way, His Honour struck the cabby 
with his whip.. Thereupon the indignant cabman summoned 
the Judge for assault. 

On the day of hearing, the Judge, who was also a magis- 
trate, appeared on the Bench, and espying the cabman said as 
follows: “I sentence you to imprisonment for seven days at 

* Mold. You interrupted me when I was coming to the Court, 
and by Act of Parliament I have power to send you to gaol 
without evidence or any enquiry whatever.” In alarm ihe 
magistrates’ clerk intervened, only to be told that if he opened 
his mouth again he also would be sent to prison. At this 
juncture the Chairman appeared, and the case having been 
called on, the Judge was fined £5. 

A few days later a public meeting was held, at which 
Mr. Watkin Williams, Q.C., M.P., moved that an address be 
presented to the Lord Chancellor. The motion was carried, 
and shortly, afterwards the Judge resigned on the ground of 
illhealth.—L. J., 1928, p. 286. 

e 





Additional Appeal Judges.—In the King’s Speech at the 
opening of Parliament on Tuesday, it was intimated that a Bill 
would be intrgduced authorizing the appointment of two addi- 
tional members of the Judicial Committee and also of an addi- 
tional Lord of Appeal. The proposal to increase the numbers 
of: the Judicial Committee repeats the efforts which have been 
made in this direction for the last two years, and which we 
have strongly supported. The necessary Bill has passed thé 
House of Lords, but has failed to get through the Commons, 


ge 
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This yedr the measure is, it appears, to be introduced in the 
House of Commons first. The proposal to appoint an addi- 
tional Lord of Appeal is new, and will bring the number of 


the ordinary Law Lords upto seven. Then, of course, the. 


Lord Chancellor and any ex-Lord Chancellors should also be 
available, at any rate if they are in receipt of pensions.’ In 
spite of the difficulties and disappointments consequent on 
separate and often dissentient judgments, the judgments in 
the House of Lords are the most interesting, as well as autho- 
ritative, of our modes of judge-made law. They are of quite 
a different style from the single judgment in the Judicial 
Committee, and the Law Reports would be much the poorer 
without, for instance, the judgments of Lord Macrfaghterr.— 
L. J., 1928 p. 295. 


The Judge and the Statute. —Oi the many wonders of our 
legal system, perhaps the way of a wise judge with a bad 
statute is the greatest and the best. The most modern example 
was provided in the Court of Criminal Appeal on Monday, in 
the case of Reg v. Laws. Avory, J., at the trial, had noted and 
lamented that strange anomaly in the Criminal Law Amend- 
ment Act of 1922, whereby the defendant, in a charge of 
indecent assault, was unable to put up the defence of reason- 
able cause of belief as to the age of the girl, although that 
defence would have been available for him if the charge had 
been the much graver one of carnal knowledge. 

The L. C. J., Swift and Acton, JJ., heard the appeal. “The 
Court,” said the Lord Chief, after referring in suitable terms 
to this statutory oversight, “cannot alter the statute; but it 
can deal with the sentence”; and their Lordships proceeded to 
do so by reducing the sentence from four months’ to one day’s 
imprisonment.—L., J., 1928, p. 307. s : 


What Judges Might Do.—This power of the judges to 
make the sentence conform with their views, npt only of the 
gravity of a crime, but with their views of what the legislators 
ought to have said, opens a prospect of exciting speculation 
which loses its thrill only when one remembers the wisdom 
and mental sobriety of the English Bench. For, disliking, as 
so many of them must do, the Parliamentary estimates of 
right and wrong, what doth hinder them - from so agreging 


4 


* 


140 THE MADRAS LAW JOURNAL. | [ vor. 


a together in thi$ matter of sentences as to make certain parts 
* of the Criminal Law a dead letter ? Such (and other) powers 
they have that, were they to abuse them, ther& is hardly any 
«limit to the excitement and general disorder which might ensue. 


Suppose they qtilised the aforesaid powers, or some or 
any of them asa means to enforce their right to increased 
wages? But we know instinctively they never will. It is 
beyond the power of any man to instil into their august minds 
these revolutionary ideas. They will goon trying to make 
sense of the unintelligible statute; they will continue to help 
the Legislature.—L. J., 1928, p. 307. 


A Seventh Lord of Appeal.—Apparently the Government 
is aware of the necessity of strengthening the Court of Appeal, 
and in addition to the two Colonial Judges who were to have 
been made a year ago, a seventh Lord of Appeal in Ordinary is 
to be appointed; so the perfect number will be reached. The 
first two were cteated under Sec. 4 of the Appellate Jurisdic- 
tion Act of 1876; two more? by the gradual and curious 
process set forth in Sec. 14 of the same Act, whereby one was 
appointed on the death of two of the paid judges of the Judi- 
cial Committee. The Appellate Jurisdiction Act of 1913 
authorised His Majesty to appoint two more; and now another 
Act is needed before the purpose declared in the King’s speech 
can be accemplished. 


Already speculation is rife as to the person to be chosen 
for the filling of this high judicial office. It would be com- 
paratively easy to indicate the best, but extremely hazardous 
and difficult to foretell the winner of this important event.— 
L. J+, 1928, p. 307. 6 a a 


The Advance of Legal Women.—Remote and fantastic- 
sounding are the echoes of the loud laughter which, not so very 
long ago in time, greeted the sallies of that M- P. who pictured 
the woman Speaker, the woman Premier, and such-like scream- 
ing absurdities. For now we learn that there is a grave possi- 
bility of a woman Attorney-General in Mr. Hoover’s admi- 
nistration. Men must acknowledge that nothing is impossible 
with women, and male-mockers are few and insignificant. 
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Meanwhile, in “England, the legal women’. are advancing e 

‘slowly. Miss Geikie Cobb has for some time, im addition to her ° 
work as Counsel, discharged judicial functions as chairman of : 
Courts of Referees in the Metropolitan area. It is said thate 
the Home Secretary is anxious to appoint # woman stipendiary . 
before the sands of his ministerial time and opportunity have 
run out; and from that point it is easy fo visualise the woman 
County Court Judge. Meanwhile some three hundred males, 
of the silk and of the stuff, are said to be on the waiting list 
for the next appointment to the County Court Bench.—L. J., 
1928, p. 307. 


BOOK REVIEWS. 


Tue Law or Promissory Nores, by T. R. Venkatesa 
Aiyar, B.A., B.L., Advocate, High Court, Madras. Second edi- 
tion, 1928. Brite Rs. 4-8-0. 

Of the various kinds of negotiable instruments, the 
promissory notes are undoubtedly the most common in this 
country and this book which gives exhaustive commentaries on 
the provisions of the Negotiable Instruments Act as applicable 
to promissory notes will therefore be found useful. The 
author has given references to the corresponding provisions of 
the English Bills of Exchange Act and the decisions both of 
the superior courts of this country and England. This book 
is one of practical utility asit will save the busy practitioner 
a great deal of time in going through the digests. 





Tue Law OF IDENTIFICATION, by Nripendra Nath Dhar. 
Published by M.C. Sarkar & Sons, Calcutta. Price Rs. 2-8-0. 

THe scope of this work can be judggd from the variety of 
subjects dealt with init. It is divided into four books, the 
first book deals with identity of persons ; under this head the 
author deals with mistaken identity, disputed identity and per- 
sonal disguisement. He then deals with the evidence of iden- 
tity, such as family resemblance and physical characteristics. 
There are also portions of the book dealing with handwriting 
and finger prints. There is another chapter dealing with the 
identification in cases of murder, infanticide, poisoning, drown- 
ing, hanging and strangulation. The second book deals with 
the identification of things; and under this head questions 
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THE TRANSFER OF PROPERTY ACT AMENDING 
BILL—III*. < 


Clause (53) of the Bill provides for service of the “notice 
to quit” on the tenant by post also. This is in accordance with 
the decisions. Under S. 27 of the General Clauses Act such 
service will be deemed to be sufficient if it is by registered post 
pre-paid and it will be presumed unless the contrary is proved 
to have been effected at the time at which the letter would be 
delivered in the ordinary course of post. The only difficulty 
that may arise as regards the aetual date of service is whefe the ° 
tenant deliberately postpones taking delivery of the registered 
letter. Even in such cases it should be provided that the letter 
must be deemed to be served at the earliest fime when the letter 
would have been delivered in the: usual course of post. It is 
desirable to make the point clear expressly as the validity of 
the notice is dependent on the time given. 

Clause (54) provides for compulsory registration of all 
leases except leases from month to month or for any term not 
exceeding one month. It also provides that an instrument of 
lease should be executed by both, lessor and lessee. The 
power of the Local Government to exempt particular’ leases from 
compulsory registration is however preserged. We do not think 
that it is necessary to make any changes in the. old section 107: 
The clause providing for compulsory registration even in the cases 
of leases for less than a year is an unnecessary hardship especially 
in the case of leases of dwelling-houses in towng which form a 
large class of such transactions. Again there is no case made 
out for insisting on the execution of the lease by both, lessor 
and lessee. In this part of India at any rate the general 
practice is only to have a rent deed executed by the lessee, the 
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+The First and Second Article on the Bills appeared in 54 aa 03 
(Journal) and 55 M.L.J. 33 (Journal). 
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same being delwered to and accepted by the lessor. The Full 

® Bench decision in Syed Ajam” Sahib v. Ananthanarayana Atyar' 
is sufficiênt authority to justify the validity of such a lease. 
„There is no necessity to modify an existing usage which has not 
"heen found to invelve any particular hardship. Even if the 
changes proposed sŘould be accepted, we do not see why the rest 
of the old section 107 should be altered. The clause about 
the other kinds of leage of immoveable property should be re- 
tained as the first portion of the proposed new section still pro- 
vides for some’ exceptions. 


Clause (55) of the Bill deals with the right of a tenant to 
remove all things which he has attached to the earth. The 
Indian Law has in this instance differed considerably from the 
English Law. The general maxim of the English Common Law 
Quicquid planiatur solo cedit has had from the beginning only a 
limited application in India. The rules of Hindu and Mahome- 
dan Law on the, point are more liberal to the tenants and other 
persons who have made improvements, etc., on the lands of others. 
The Transfer of Property Act, séction 108, clause (4) has 
simplified the rules and abolished the distinctions of English, 

“ Law’ as regards what are fixtttres and what are not and the 
differences in rights according as the tenancy was for trade 
purposes or agricultural purposes and so forth. The new clause 
proposes to permit “the tenant to remove the fixtures so long as 
he isin possession and not afterwards even after the determi- 
nation of the lease. It does not seem to be a satisfactory solu- 
tion to confine the rights of the tenant only to the period of 
his actual possession. Even under the existing law as settled 
by the decision of the Privy Council in Narayan Das Khetiry 
v, Jatindra Nath Roy Chowdhury, the tenant will be entitled 
to a reasonable time for such removal even after the termina- 
tion of thedease. The proposed alteration would in some cases 
operate to deprive the tenant of his undoubted right to’ 
remove the fixtures even during the continuance of the lease as 
for instance wHere during the term of the lease the lands are 
acquired by the Government under the Land Acquisition Act and 
possession is tgken by the authorities in pursuance-of the statu- 
tory notification. We would therefore suggest that the new 
section should run as follows: “The lessee may remove, at any 
time during the continuance of the lease, ‘and until the lapse of 
q reasonable time even after the determination of the lease, all 


—— 
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things which he has attached ta the earth provided he leaves the Wa 
property in the state in which he feceived it.” 

The draft bill does not deal with another question whichis , 
equally important, viz., the right to compensation where thes 
fixtures are not removed. On this point thefe has been a djffer- 
ence of view—see the judgment in Angammal v. Aslani Sahib.’ 
No doubt the recent decision of the Privy Council referred to 
above has decided that if the tenant does not remove the fixtures 
he will lose them. It is permissible to point that there is no legal 
basis for this view. There is no reason why the ownership of 
the tenant should be forfeited by his non-removal. The usage 
in this part of India has always been to recognise the right tc 
compensation. Advantage should be taken of the present occa- 
sion to enact a clause in favour of the tenant’s right to get compen- 
sation in proper cases.’ 

The other proposed alteration in clause (0) of S. 108 is un- 
exceptionable and may be accepted. . 


Clause (56) of the Bill proposes to amend S. 111, cl. (9) 
relating to determination of a lease by forfeiture. There is no 
reason why the words “or the lease shall become void” should e 
be omitted. THis is merely another way of stating that the 
lessor may re-enter on breach of an express condition. The 
decision in Nil Madhab Stkdar v. Narattam Stkdhar* related to 
a lease where the only provision was that a transfer by the lessee 
was void and not that the lease was to be void on a transfer by 
the lessee. The proposed sub-clause (1) of cl. (56) is unneces- 
sary. If the said words are allowed to remain as they are; it is 
difficult to see why a condition in a lease which determines the 
same on the insolvency of the lessee (which condition is admitted- 
ly valid and operative by virtue of the proviso to S. 12 of the: 
main Act) is not sufficient to have the effect of a forfeiture under 
S. 111, clause (g) even as it now stands. It does fot seem to 
be correcf to assume that a forfeiture @f a lease requires an 
express clause of re-entry and that more general words deter- 
mining the lease or words to the effect that the lease shall become 
void are insufficient for the purpose. We would therefore omit 
the proposed sub-clauses (2) and (3) of the new glause (56) as 
wholly unnecessary. 

The sub-clause (¢) which provides that there must be an 
act of the lessor evidencing his intention to determine the lease 
other than the institution of the legal proceedings to enforce 





3. (1913) I. L- R. 38 M. 710 : 25 M. L. J. 625, 
4. (1890) ILR. 17 C. 826. 
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forfeiture may Be accepted as a desirable amendment. . This will 
settle the conflict of views on the point. 

' Clause (57) of the Bill provides for a new séction providing 
“for relief against forfeiture of a kase in certain cases in addi- 
tion to the existingsprovision of S. 114 which applies only to 
cases of forfeiture for non-payment of rent. We agree that 
the courts should have the power to give relief against forfeiture 
in cases of other: breaches of covenant as well. The proposed 
section 114-A is however incomplete. Nor is there any neces- 
sity to make an exception in the cases mentioned in the proviso. 
We would prefer to give a discretion to the Court to relieve 
against forfeiture in all cases. We would suggest the following 
clause instead: —‘‘Where a lease of immoveable property is other- 
wise determined by forfeiture and the lessor sues to eject the 
lessee the Court may, on application by the lessee, permit him to 
remedy the breach which occasioned the forfeiture within such 
time and on such terms as the Court may consider just; and 
if the lessee carries out the directions of the Court, the Court 
may in lieu of making a decree for ejectment pass an order 
relieving the lessee against the forfeiture; and thereupon the 
lesseé shall hold the property leased as if the fosfeiture had not 
occurred.” 


Clause (58) gecasts the language of section 119 of the 
Act so as to make it clear-that the benefit of the section can be 
availed of by the transferees from the original parties to the 
exchange. This is a reasonable amendment which should he 
accepted. : 

Clause’ (59) provides for the addition of the words “and 
liabilities of” in section 128 so as to make a universal donee 
liable not only for the debts of the donor but also for other kinds 
of liabilities due by him. This again is unobjectionable. 

(Clause (60) may also be accepted as there is nathipg con- 
trary to the rules of Mindu Law in Chapter VI of the Act. 


Clause (61) proposes to omit the words introduced in S. 130. 
by Act XXXVIII of 1925, and insert the words “whether with 
or without copsideration” after the words “The transfer of an 
actionable claim.” We agree with the alterations proposed. 


8 
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THE “TRANSFER OF PROPERTY ACT.AMENDMENT 
(SUPPLEMENTARY) BILL. 


L. A. BILL No. 34 oF 1927. S 

Clause (2) of the Bill amends S'f8 of The Married 
Woman’s Property Act, 1874 by adding a new clause in the 
proviso to the effect that property settled on a married woman 
subject to restraint on anticipation cannot be proceeded against 
in execution by a creditor. This is to settle the conflict between 
the High Courts as to whether S. 8 of the Act prevails over 
the provisions of S. 10 of the Transfer of Property Act. We 
agree with the amendment which prefers the Madras and 
Bomaby view to that of Calcutta. 


Clause (3) of the Bill introduces a new section in the Spe- 
cific Relief Act to further carry out the statutory provisions now 
sought to be inserted in the Transfer of Property Act with regard 
to the doctrine of ‘Part Performance.’ We have already com- 
mented on the same with reference to the clause in the other 
Bill. In addition to the points referred to therein it should be 
borne in mind that the section as drafted here with reference 
to contracts to lease seems to apply only to written documents 
_ signed by the parties. In commenting on the changes proposed 

to be introduced in section 107-of the Transfer of Property 
Act it has been pointed out that it is not necessary to interfere 
with the settled view of the Madras Court that leases can be 
created by a document signed by the lessee only and accepted 
by the lessor. This aspect of the matter will have to be re- 
membered in connection with the proposed section. If it is 
decided to give statutory effect to the doctrine of part-perform-, 
ance on the lines suggested by the Bill, the better way of doing 
it in the case under discussion is to omit the proposed section 
altogethér and alter the defmition of the word ‘lease’ in the Re- 
gistration Act so as to make “an agreement to lease” free from 
compulsory registration. This will make the case, of agree- 
ments to lease analogous to the cases of agreement ‘to sell and 
the new clause (2) of the present Bill will be ginnecessary. ` 


Clauses (4) to (8) of the Bill seek to amend the provisions 
of O. 34 of the Civil Procedure Code in several particulars so as 
to make them clearer. We agree that, generally the amend- 
ments that are sought to be introduced are a distinct improve- 
menf and should be accepted. The language is made more 
precise and several lacuna are filled up. The provisions as to 
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the account that has to be taken are set out in great detail and 
may be accepted. We would "however suggest the following 
for furthef consideration: ° 


~ (1) In sub-clause (2) of Rule 2 as now proposed, it should 
be made clear that e&tension of time can be granted even after 
an application is made by the plaintiff under sub-rule (2) of 
sub-clause (1) for a final decree debarring the defendant from 
all right to redeem. It may also be expressly provided in the 
rule that the application can be made even after the expiry of 
the original period although the decisions take the same view 
even on the present language. 


(2) The clauses providing for extension of time by the 
Court are now transferred to Rule 2 and Rule 7 of O. 34. 
This has been overlooked by the draft bill in not providing for 
consequential changes in O. 43, R. 1 (0) of the Civil Procedure 
Code which provides for an appeal against an order refusing to 
extend the time for the payment of the mortgage money. Sub- 
clause (0) of O. 43, R. 1 should be altered accordingly as fol- 
lows: “An order under sub-clause (2) of Rule 2 and sub- 
elause (2) of Rule 7 of O. 34 refusing to extend ane time for 
payment.” The words “of the mortgage-money” in the old 
clause (0) should be omitted as the new amendments now BA 
vide for payment of *other _expenses and costs also. 


(3) There is now a divergence of views on the question as 
to the effect of a partial payment or adjustment made outside 
Court. The question has arisen whether the final decree should 
ignore such matters and whether it is competent to the Court 
to take into consideration any payments made after the preli- 


‘minary decree outside Court. The specific introduction of the 


word ‘preliminary’ in the rules in speaking of the preliminary 
decrees directing accounts, etc., will clearly operate to exclude 
the applicability of 0. 24, R. 2 to such cases as the payment is 


- not in execution proceedings. It is therefore desirable to con- 


sider the question whether the words ‘into Court’ should be re- 
tained in the various rules. One advantage in retaining them 


- will be to ensuresthat there is no dispute as to alleged payments. 


On the other hand the extra cost and the obligation to give security 
in the cas¢ of minor decree-holders may operate as a hardship. 
Even in the case of suits by a father or managing member of the 
Hindu joint family where the minor members are parties £.r 
facie some Courts have taken the view that security mu’t be 
furnished before the amounts are drawn, It is a question of 
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policy “as to which view shopld prevail. We do not see why ? 
mortgage decrees should involve additional liability. than simple 
money decrees. We would therefore suggest th&t suitable 
amendments must be made, to empower Courts to investigate 
such cases of alleged payments made outgge Court.and to give 
relief. 


(4) The words “or at any timesbefore the confirmation 
of a sale made in pursuance of a final decree” in the proposed 
new Rules 5 and 7 are ambiguous as it may be construed to 
narrow ‘down the right of redemption only up to the confirma- 
tion of the first sale though only of some of the hypothecated 
items which may realise only a portion of the decree amount. 
For the sake of convenience and other reasons, it may be the 
case that sales of the mortgaged property take place at different 
times. The right of the mortgagor to make the payment of 
the balance due after partial satisfaction by sale of some items 
alone, and to get an order of redemption shonld be made clear. 
Under the Full Bench ruling of the Madras High Court in 
Mallikarjunadu Setti v. Lingamurtt Pontulu* the provisions of 
O. 21, Rr. 89 and 90 will apply to sales in execution of mortgages 
decrees also. “The only additional privilege now sought to be 
conferred is to get a final decree for reconveyance, etc. s 


(5) The new Rr. 6 and 8A substitute the -words. “if-the 
balance is otherwise legally recoverable from the defendant -per- 
sonally” for the words “if the balance is otherwise legally recoyer- 
able from the defendant otherwise than out of the property sold.” 
No reasons are given for the proposed change. It is not in all 
cases that the defendant is liable personally. In the case of 
minor members of Hindu joint families and such adult members 
as do not join in the mortgage deed executed by a managing 
member the other defendants will be liable for theedeficiency of 
the sale proceeds out of other joint family properties. The same 
is the case with respect to the sons of a Hindu father where the 
mortgage is not for illegal or immoral purpdses. In the case 
where the original executant.is dead and the defendants are his 
legal representatives the balance is recoverable drom the estate 
only. Substitution of the word ‘personally’ is therefore one 
which should be rejected. a 


\ (6) In Rules A and 8 it should be made clear that even 


in a suit for redemption it is open to the plaintiff-mortgagor 
——__t___ 


. 1 (1902) I.L.R. 25 M. 244: 12 M.L.J. 279 (F.R). 
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` also to apply "for sale if he is unable to pay the amottht into 


Court. The right to apply fdr sale is in terms given only to 
the defendant. The decision in Govinda Taragm v. Veeran ° 
“discusses the law on the point. „The amendments now pro- 
posed in the corresponding rules may make it difficult to estab- 
lish the mortgagor’9 right to apply for sale. It is therefore 
necessary to expressly provide, as S. 85 of the Conveyancing 
Act, 1881, does in Engfand, that even a mortgagor can in aa 
action for redemption ask for sale. Rules 7 and 8 should 
be altered suitably for that purpose. 


(7) As regards the new Rule 11 dealing with the question 
of interest, instead of the words “the Court may order interest” 
the Words “interest shall be payable” should be substituted as 
it may otherwise be contended that the Court has a discretion 
in the matter and is not bound to allow interest. The words 
“save as otherwise provided by any law for the time being” 
may be inserted in the beginning of the section so as to make 
it clear that this section is subject to the provisions of the Usu- 
rious Loans Act and S. 74 of the Contract Act. 


i (8) Rule 13 of O. 34, Civil Procedure Cade, is left un- 
amended. We would suggest that the words ‘such proceeds’ 
in the rule be deleted and the words “the proceeds of a sale 
directed under this brder” be substituted. Again the order of 
appropriation laid down in the rule sometimes works a hard- 
ship as, for instance, in the decision in Sabapathi Pillai v. Chocka- 
linga Pillai The words “and of the costs of the suit 
in which the decree directing the sale was made” should be 
omitted from the clause “thirdly, etc.” They should be added 
as a fifth clause. 


Clause (9) deals with the amendments to the Indian Regis- 
tration Act, 1908. ~ 


Clause (a) of the new rule will be unnecessary if S. 107 
of the Transfer bf Property Act is not amended as suggested 
by us in dealing with that question. 


Sub-clause®(b) proposes to add a new clause enlarging the 
list of compulsorily registrable documents. We are not satis- 
fied that’ assignments of decrees of Courts should be compul- 
sorily registered where immoveable properties are dealt with. ° 











2, (1911) 1.L.R. 36 AL 32: 21 M.L.J. HL 
3. (1913) 25 M.L.J. 552 


Lv] THE MADRAS LAW JOURNAL. 151 


The alteration suggested in sub-section (£), sub-clause (vi) 
may be accepted. : 


The proposed amendments relating to S. 48 of the Indian 
Registration Act are unobfectionable and may be accepted. ¢% 


The proviso sought to be added in”. 49 of the Registra- 
tion Act is again necessary if the doctrine of part-performance 
is to be statutorily recognised as provided in the Bill. In view 
of S. 4 of the Transfer of Property Act which makes the regis- 
tration sections supplemental to the Registration Act the words 
“or the Transfer of Property Act, 1882” in the proviso as draft- 
ed may be omitted. 


Clause (10) of the Bill deals with the amendments preposed 
to the Indian Succession Act, 1925, so as to bring it into con- 
formity with the provisions of the Transfer of Property Act, 
Ss. 15 and 18. We have commented on the same in connection 
with the corresponding clauses in the main bill and the same 
remarks will apply even here. Incidentally this will also remove 
the somewhat anomalous position created by the previous legis- 
lation which while removing the incapacity of an unborn Hindu 
child being a donee or legatee did not make consequential Amend- 
ments in the corresponding provisions of the Succession Act. 


Clause (62) of the main bill and clayse (11) of this sup- 
plementary bill deal with the question of retrospective effect of 
the new amendments. These clauses shofild be carefully con- 
sidered, as the amendments proposed ate of different kinds. 
Some are merely declaratory, some propêse new changes in the 
substantive law, some have obviously retrospective effect being 
merely an authoritative settling of conflict of views and some 
are statutory provisions intended to embody existing law. We 
do not go into the matter at this stage ds the various clauses of 
the bill may have to undergo further alterations in the light 
of publit opinion and discussion in the legislatures. : 
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put me to*loss”; not merely “so as to put me to Iqss.” And as a 
sapinda it is his duty to consider ‘the lady’s motive. 


(3) “For theeselfish gain of all of you.” It does not lie in the 
defendants’ ‘mouths to contplain that this should be more specific. 
They had carefully concealed from the plaintiff the arrangement to 
which they had come, and it was only, thanks t his Dewan (who 
died before the trial, page 760) that he knew as much as he did. 
Now that the arrangement has come to light the objection is fully 
justified. 

(4) “You have intrigued with my long-standing enemy and 
arranged to adopt his son.” 


This may not be a fatal objection in law; but it cannot be said 
on the other hand that it was a consideration to which the plaintiff 
was bound to shut his eyes. Assuming as the plaintiff naturally 
assumed, and the 1st defendant had certainly accepted till January 
1914, that he was the rightful son of the late Maharaja, it was very 
undesirable to have as owner of the important offshoot of the 
Zamindary, Gollaprole estate, a man who denied the legitimacy of 
the chief branch. It meant, to put it no higher, very great unplea- 
santness in the family. 


Nor did the plgintiff make this a ground for vetoing an adoptton 
altogether; he had been open to having a friendly discussion (para. 
3) and probably even then would have been ready to discuss thé 
matter with lst defendant. It is argued that his prejudice was such 
that under no circumstances would he ever have consented. This is 
the region of hypothesis; but suppose the Ist and 2nd defendants had 
come to him and assured him that they fully recognized his birth- 
right, and at the same time had allayed his reasonable suspicion of 
corruption, it is quite likely that he would have consented. Para. 4 
correctly though roughly states the circumstances which led up 
to the adoption, and complains that the letter for permission was 
sent merely as a formality and not with an honest desire to obtain 
the plaintiff’s consent. . 

That is true; but is not in my opmion a vajid point of law. So 
long as defendant had asked plaintiff’s consent we are not concern- 
ed with her-aminrus in doing so. s 

That the adoption was barred by previous contract with the 
widow’s husband may not have been a good legal pgint; but his 
thinking that it was certainly does not vitiate the whole of the 
plaintiff’s refusal. ; 

I consider this letter to be a valid refusal of consent on valid 
ground, 4 

I do tot consider it necessary to plaintiff’s case to invalidate 
the consent given by the other sapinda, the 2nd defendant’ s father. 

R—126 
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But I find that, he colluded with the 1st defendant and ber brother, 
D.W. 27 in order to alienate half the estate in plaintiff’s despite. 
No doubt he himself neither gained anything nor lost much. Had 
there been no adoption a moiety of the reversion ‘would. have fallen 


~ to his share; by the adoption a motety went to one of his sons; but, 


ang this I consideg ¢o have been the motive underlying his consent, 
after the adoption nothing went to the plaintiff. 

I infer collusion from the fact that he never informed Krishna- 
swami Chetty or indeed any one else of the proposed alienation. 

No doubt if the consent of a substantial majority of the agnates 
nearest in relationship had been obtained, this Court need not 
trouble about the motives underlying the adoption. But such 
consent has not been obtained, and the refusal of consent is on valid 
ground. e[n such circumstances the adoption must be held to be 
void. 

Considering that adoption is only a method by which a married 
couple can have a child, it may seem incongruous that a Court of 
law should concern itself with the underlying motive, and question 
whether it was’ caprice or corruption. That incongruity however 
disappears when the other aspect of adoption is considered, namely a 
method by which the holder of a life-interest can interrupt the 
normal succession, and confer an absolute estate. Then the ques- 
tion of caprice or corruption becomes very .refevant. So in the 
pading Madras case The Collecior of Madura v. Muthuramalinga 
Sethupathi ° the Judicial Committee assumes that the Court is seek- 
ing for relevant evidence of motive and observes that an inference 
of proper motive may be founded upon the consent of the sapindas. 
In Bombay, on the other hand, where what may be called the reli- 
gious, as opposed to the seoular, aspect has been given greater pro- 
minence, it has been ruled that the widow’s motive is not a relevant 
consideration, Ramchandra v. Mulgi Nanabhai.2 Obviously such a 
ruling could never have been laid down if The Colector of Madura 
v. Muthuramalinga Sethupathi® was an authority in Bombay, a 
point which was clearly apprehended by the learned Judges who 
start on the assumption that The Collector of Madura v. Muthu- 
ramalinga Sethupathæ can be distinguished as not referring to the 
presidency of Bombay: cf. p. 565. In Bombay the consent of 
sapindas is not necessary, and the motives of the widow are not 
relevant and in Madras this divergence from Bombay has by no 
means diminjshed in the course of time. It might -be said that the 
sanction of sapindas referred to in The Collector of Madura v. 
Afathyramahnga Sethupathi? is merely evidentiary, and if for some 
reason that evidence failed (as in our ca$e where the sapindas are 
equally divided) presumably the Court would have sought else- 


—_—— 








~ 
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Where for material on which to ground an inference régarding the 
widow’s motive. Bat by 1876 iñ Sri Raghunadha v. Sri Broso 
Kishoro™ we find ‘ 

“Tt is admitt€d on all hands that an authorization by some kinsman 
of the husband is requred . . , It may be the duty of a Court of Justice 
administering the Hindu Law to consider the religi duty of adopting a 
son as the essential foundation of the law of adoptio and the effect of an 
adoption upon the devolution of property as a mere legal consequence’? 
(what I have named the religious as opposed tosthe secular aspect). But 
itis impossible not to see that there are grave social objections to maling 
the succession of property . . . dependent on the caprice of a woman 
` It seems therefore to be the duty of the Courts to keep the power 
strictly within the limits which law has assigned to it (the secular aspect). 

Then in Veera Basavaraju v. Balasurya Prasada Rao® it is 
observed at page 272 : x . 

“Division does not affect (the widow’s) personal dependence or give 
her an independent status to alter by her own authority the succession to the 
estate. (The father’s) authorization is therefore essentially requisite to 
the validity of an adoption by her to her husband. If there is no father the 
divided brothers take his place. They also have an interest in the protec- 
tion of the inheritance.’’ 

In fact the sapindas’ sanction which at first seemed no more 
than evidentiary is now regarded as requisite. Sapindas do not 
merely affirm the conduct of the wjdow ; they pronounce a decision 
in their own right as persons having an interest in the protection of 
the inheritance. And in this view of the law if no such decision has 
been pronounced owing to an equal division between the sapindas, 
there can be no adoption and there is no need for the Court to go 
further and inquire itself into the widow’s motive. While if the 
only view of the law was that to be obtained from The Collector of 
Madura v. Muthuramalinga Sethupathi,’ presumably the Court itself 
in the absence of evidentiary sanction would consider the widow’s 
motive. But by no view of law in Madras can it be said that the 
widow’s motive is entirely irrelevant, either as guiding the sapindas 
or, in their absence, as guiding the Court. 

I may observe that in my opinion the sapinda does not function 
as the protegtor of the adoptee but as the protector of the inkeri- 
tance, taking a longer view than one corffined to the personal 
advantage of a single individual. So I see nothing paradoxical in 
the plaintiff’s objecting to the bargain while he equally objected to 
the boy who had been chosen. No doubt the bargain injured the 
immediate adoptee, but it also injured the inheritance for all time: 
cf. judgment of Venkatasubba Rao, J., page 32. 

This insistence upon the secular aspect has led to a suggestion 
that this Court should Resitate to pronounce as void an adoption 


` 








5. (1918) L.R. 45 LLA. 265: I.L.R. +1 Mad. 998: 36 M.L.J. 40 (P.C). 
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which according to their religion is essential for the futare happi- | 
ness of the adoptive parents; apd from this point of view presumably 
plaintiff was asked in cross-examination whether he did not believe 
in the efficacy of Hindu ceremonies. But of course that is a 
region'into which the Courts of lawedo not intrude. We decide that 
the adoption is ongwhich cannot be upheld by the law of British 
India, and is ineffective wherever our writ may run. But a pious 
Hindu may hold, nevertheless, that according to the precepts of his 
religion the adoption is valid. He may hold that the proper persan 
was selected and the proper ceremony performed, and regard “the 
effect of (such) an adoption upon the devolution of property as a 
mere legal consequence.” We on the other hand “must keep the 
power strictly within the limits which the law has assigned to it,” 
that is to say, the law as embodied by the reports of the Judicial 
Committee which govern our decision. But these reports are not 
the authority which will guide a pious Hindu or his religious ad- 
visers; for no one pretends that they have attained the character of 
sacred books. It is quite conceivable that a man whom the judgment 
of this Court has deprived of all status as an adopted son may 
nevertheless consider himself such, and may be so considered by his 
co-religionists. Exactly the same situation may be seen in Europe 
where a woman who in the eyes of the State and the secular law 
is dfily married, is in the eyes ofeher church and her co-religionists 
not married at all. 

° If we held otherwise, and in our opinion those people who 
faithfully believe that the avoidance of an adoption consigns the 
adopting parents to perdition, must also believe that our act of 
avoidance has this dire effect, we might feel constrained to take 
some stich course as that adumbrated in Bhusba Rabidat Singh v. 
Indar Kunwar? and merely avoid the condition while affirm- 
ing the adoption. But I see no reason for taking a course 
which, in my opinion, would not follow the law of the Madras deci- 
sions. If a sapinda has for good reason refused his consent, it is 
not for the Courts to go behind his action, by introducing principles 
of equity which in other circumstances may prevail in England. 
And, of course, supposing an adoptee to be a man of his word, the 
result of our decision Would be to reaffirm terms which the sapindas 
had justifiably feund to be corrupt; and the sapindas’ function as 
protectors of the inheritance would be gone. The adoptive mother 
as a device for turning her life-estate into an absolute estate makes 
a corrupt bargain with a future adoptee. The sapindas decline 
their assent holding the motive for the adoption to be corrupt. This 
Court fevertheless affirms the adoption, with the forlorn hope 
that if it avoid the terms the adoptee may be trusted not to renew 
the contract by virtue of which alone be gained his position as 
adopted son. . 


= m_i 


2, (1889) L.R. 16 I.A. 53. LL.R. 16 C 556 at 564 (P.C). 
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° The ‘recent decision of the Judicial Commitee in Krishna- 
moorthi diyar v. Krishnamoortht Myar! does not in my opinion 
help the defendants. Besides discussing the validity of a pre- 


adoption contract by the natural father, a point not now in ques- 5 


tion, this case is authority for the proposition which surely cannot 
be described as novel that all bargains betwee” fhe adopting witlow 
and the adoptee are not necessarily cornupt. Having regard to 
the particular circumstances of each bargain which may be called 
in question our Courts will have to decide whether the bargain was 
or was not so corrupt or capricious as to justify the sapindas in 
refusing or according their consent. Presumably a wide latitude 
will be allowed to the judicial discretion of a Sapinda in such cases, 
but nice questions on the border line between pure and corrupt 
motive may possibly arise in future. No such questions however, 
arises in this case because the Judicial Committee has indicated one 
form of contract which is not permissible (and which therefore 
would justify a sapinda’s refusal of consent), 4.e., terms which give 
the widow property absolutely, or give the property to strangers 


-_+ + Such arrangements are against the radital view of the 
Hindu Law, p. 528. i 


As regards the point taken in the opening paragraphs of the 
judgment of Krighnan, J., (page,3), whether certain evidence is 
admissible, I agree with the finding of the learned Judge for the 
reasons therein set.forth. Mr. Grant conceded in the light of that 
decision that he would not further press the qu@stion of the plain- 
tiff’s birth, at least in this Court, though reservibg his right to raise 
the whole matter, if necessary, on appeal should the Appellate 
Court take a different view upon the point of law. Therefore on 

, the question of his birth I find for the-plaintiff. 


For the above reasons I would dismiss this appeal. 


N.S. Letters Patent Appeal dismissed. 
A 


a 


a 
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NOTES OF INDIAN CASES. - 


A. B. MITCHELL, Re v. J. C. Durr, (1927) LL.R. 55 Cal. 
173. 

A somewhat similar case came up before the Court of Common 
Pleas in England in 1876 where the Town Clerk of a borough 
mistakenly notified that the nomination papers for a Municipal 
election could ‘be given till a @ertain date while the time pres-* 
cribed by the Act expired on the previous day and the Court 
held that under the circumstances the election of a candidate 
who gave his nomination papers on later day was void. The 
only difference between the case under notice and the case in 
the Common Pleas Division is that in the present case the 
Chief Executive Officer of the Corporation of Calcutta notified 
that the deposit consequent on the submission of the nomina- 
tion papers could be made on a day subsequent to the period pres- 
cribed by the Calcutta Municipal Act of 1923. The learned 
Judges in the present case have come to the same conclusion, 
i.e., that the election of the candidate who paid” the deposit 
amount on the later date was void. The decision in each case 
is no doubt one largely resting on the provisiong of the particular 
statute. 

The further question whether, in such a case, the candidate 
who secures the next highest number of votes tan be declared 
to be duly ebected has been disposed of by the learned Judges 
with the observation’ that there is nothing in the Act, so enti- 
tling the second candidate at the polls. It is, therefore, worthy 
of cogsideration what the law on the matter is in the absence 
of any specific provision in the enactment. As early as 1808, 


. 
2 


N 


2 


i it was laid dowa by Lord Ellenhorough, C. J., in The King v. « 
N Hawkins, that when a disqualified candidate secures the largest 
number df votes in an election the votes of these voters only 
“who had notice of the disqualification and still voted for him 
should be deemed tg have thrown away their votes and not have 
partaken in the elettion. So that if by rejecting those votes 
alone, the qualified candidate who gets the next largest number 
cf votes gets to the top of the polls he may be declared duly 
elected. A similar yiew was expressed by Abbott, C. J., in 
Claridge v. Evelyn. Where, however, the disqualification is 
not known to the electors and the disqualified candidate secures 
the largest number of votes, it has been held that the proper 
course is merely to set aside the election and order a fresh elec- 
tion. Hobbs v. Morey.’ There was a doubt at one time 
whether for rejecting the votes it was necessary that the electors 
need only have knowledge of the facts that create the disquali- 
fication or should also know that they amounted to a disquali- 
fication. The Queen v. Mayor of Tewkesbury. Since then, 
however, it has been held that a knowledge on the part of the 
e electors of the disqualifying facts alone suffices for the purpose 
of throwing away the votes given. Beresford Hope v. Lady 
Sandhurst. Even a doubt about the disqualification will not 
prevent the votes fmom being thrown away and the candidate next 
on the poll being declared elected. Leominister’s case." The effect 
of these decisions has been adopted in this country in Gopala 
Aiyongar v. Ebrahim Rowther™ by a Full Bench of the Madras 
High Court. It may also be added that a disqualification need not 
necessarily be a personal disqualification but may be referrable 
to an invalid nomination. This is clear from Howes v. Turner’. 





Banks BEHARI Des v. BIRENDRA Naru Dutt, (1927) 
LLR 55 Cal. 219. | oS 


The learned Judges having come to the conclusion that 
the order of remand by the lower appellate Court in the case 
was not one passed under Order 41, Rule 23 of the Civil 
Procedure Code, it is clear that there is no right of appeal 








“1. (1808) 10 East 211: 103 ER. 755. 2 (1821) 5R & Ald 81: 10% ER. 1123. 
3. (1904) 1 KB. 74. 4, (1868) LR. 3 QB. 629. 5. (1889) 23Q.B.D. 79. 
6. Rogers on Elections, 19th Edition, Vol. II, p. 619. 
7. (1925) LL.R. 48 M. 509: 49 M.L.J. 606 (F.B.), 
8. (1876) 1 CP.D. 670, 


3 

e from the order. It may be that there is something to be said 
against the view that has been given expression to in some of 
the cases, thatan order of remand should be presumed to have , 
been passed under Order 415 Rule 23, though it does not pur- 
port to have been so passed and an appeab ghould be entestain- 
ed therefrom on that footing. In such a case, the appellate 
court having the power to remand a cage both under Order 41, 
Rule 23 of the Civil Procedure'Code and under its inherent juris- 
diction, there may be no more reason to relate the order to any 
one of such powers and it may be a question to be decided in 
each case, under which category the particular order falls be- 
fore coming to a conclusion whether it is appealable or not. 


-Where, on the other hand, the appellate court purports to 
remand the case under Order 41, Rule 23 of the Civil Pro- 
cedure Code, it is too much to expect the litigant to decide for 
himself whether the order is one rightly falling under that rule 
or not, in coming to a conclusion on its appealability. We 
venture to think that the observations of .one of the learned 
Judges in the case under notice to that effect, must be taken to 
be obiter and there seems to he no warrant for the view that” 
where a decision purports to be given under a section under 
which if it is rightly given, the decision would be appealable, 
there would be no appeal if the decision $ not rightly given 
under the section. The question has arisen under various 
enactments and it has been generally answered that where an 
order purports to be given under a section, it is none the less 
appealable as an order properly passed under that section. The 
principle is:supposed to have been laid down by the Privy Council 
in Hurish Chunder Chowdhry v. Kalisunderi Debi where the 
learned Chief Justice of the Calcutta High Court held that 
there was no appeal from an order which he cortidered was- 
purely -ministerial though the order purgorted to be a judicial 
order passed by the Judge in the exercise of his judicial dis- 
cretion. The Privy Council overruled this view and held that 
in such a case there would be a right of appeal treating it-as 
a judicial order which it purported to be. This view of the 
Privy Council was followed by the Calcutta High Court in 
In the Goods of Indra Chandra Singh* where the learned Judges 
observed that if an order is made without jurisdiction, an appeal 








© 1. (1883) LLR. 9 C. 482: 10 LA. 4 at 27 (P.C.). 
2. (1896) LL.R. 23 C. 580 at 590, 


4 T 


N would none,the Yess lie from it. » The same view was taken by e 


another Bench of the same Court in Moharaj Kumar Bindeswari 
.v. Thakur Lakpat Nath Singh,” after a referente to the prior 
“decisions. The question has beef considered by the Madras 
Higb Court in Abdyk Rahim Sahib v. Ganapathi Batta, Latch- 
manan Chetty v. Ramanathan Chetty’ and Muthiah Chettiar v. 
Govinddoss Krishnados’ and the learned Judges have held that 
where an order is purported to be made under a particular 
section, it is appealable as such, even though it was not properly 
made under the section. Prasanna v. Baidya Nath" and Gopal 
Singh v. Mangal Singh are some of the decisions where the 
question of the appealability of a remand order purported to 
be made tinder Order 41, Rule 23 of the Civil Procedure 
Code came up before the High Courts and was decided in the 
affirmative. There seems therefore to be no reason on prin- 
ciple or authority to doubt the correctness of these decisions 
and the learned Judge in the case under notice has not referred 


anything to the contrary. 





3. (1910) 15 C.W.N. 285, 
4, (1900) I.L.R. 23 M. 517: 10 M.L.J. 305. 
5. (1904) LL.R. 28 M. 127: 14 M.L.J. 436. 
6 (1921) LLR. 44 M. 919 : 41 M.L.J. 316. . 
7. (1920) 31 CLJ. 360, 8. (1927) 107 LC. 284. 
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MUTHIAH CHETTY v. PALANIAPPA Cuerty, LLR. 51 
Mad. 349: 55 M.L.J. 122 (P.C.). . 

This is an appeal from the judgment of the High Court 
of Madras in Muthiah Chetty v. Palaniappa, Chetty. The learn- 
ed Judges of the High Court held that “though there is no 
attachment, if both the decree-holder ang the claimant proceed 
upon the footing that there was one and an adverse order is 
passed against the claimant he is bound to come within the one 


year provided by Article 11 of the Limitation Act. Their Lord- | 


ships came to that conclusion on some ground of estoppel. Their 
Lordships of the Privy Council dissent from this conclusion 
and hold that if there is no attachment in execution, there carr be 
no claim and no order thereupon to which conclusiveness would 
be attached by Order 21, Rule 63 if a suit is not brought to set it 
aside within the one year provided by Article 11 of the Limita- 
tion Act. Their Lordships cannot be taken to hołd that the party 
could not be estopped from contending that there was no attach- 
ment but only that the circumstances did not warrant the raising 
of such an estoppel. There cannot be an estoppel against the 
statute but on the question of fact, attachment or no attachment 
there might be estoppel or res judicata which is only a species òf 
estoppel. In the case under review, there wae no question of rds 
judicata, and beyond an error as to facts on both sides, there was 
no foundation for an estoppel as to the fact of attachment. 

Their Lordships make it clear that the order directing 
attachment is quite distinct from attachment itself and in the 
absence of attachment as directed by the Civil Procedure Code 
none of the consequences attaching to a valid attachment can 
follow—one of which is the application of Article 11 to orders on 
claim petitions. . 





Se sian AIYAR V. SABAPATHY Atyar, I.L.R. 51 
Mad. 361: 54 M.L.J. 726 (F.B.). e 

This decision sets at rest the conflict of rulings as regards 
the effect of a bona fide partition as between a father and his 
sons on the creditors’ right of recourse against the share allot- 
ted to the son. If the dictum in Sahuram Chandra v. Bhup 
Singh’s* case that there is no liability in the son to pay the debts 





of the father during the latter’s lifetime except in so far as the 
Se AK = 


1. (1921) I.L.R. 45 Mad. 90: 41 M.L.J. 594. 
2 (1917) I.L.R, 39 All. 437: 33 M.L.J. 14 (P.C). 
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former could be reached through the power of the father to sell 
for his afttecedent debts, it could with force be urged that dur- 


"ing father’s lifetime once there is, partition, the sons could no 


longer be proceeded against. Seeing that that view has been 
abandoned, it seems difficult on principle to justify the conclu- 
sion that the sons are exempted from liability in respect of the 
properties in their posSession after partition. All the Judges 
seem to be agreed that if the partition is so arranged that the 
father’s share is insufficient to meet the debts, the partition would 
be regarded as mala fide and may be questioned by the creditor. 
It is difficult to see how this view is reconcilable with the posi- 
tion that the liability of the son is only in respect of the joint 
family propetty during the continuance of the joint status. 
What fraud is there in not providing for'the payment of debts 
in respect of which he is no longer liable? The very reserva- 
tion in respect of mala fide partitions would seem to involve 
necessarily the conclusion that in respect of the father’s debts 
there is a liability in the sons to the extent of the joint family 
property in their hands and failing to provide for them is fraud. 

Undoubtedly the nature of*the liability of the son is pecu- 
liar. He cannot be sued apart from the, father so long as the 
father is alive (Peiaswami Mudaliar v. Seetharama Chettiar’) 
and- his liability is only to the extent of the property in his 
hands. On the death of the father the sons divide the liability 
according to their shares. The detailed provisions as to when 
a person is liable for the debts of the father came to be enacted 
as pointed out by Mr. Justice Subramania Aiyar in Ramasams 
Nadan v. Ulaganadha Goundan* by reason of the absence of 
any process available against property directly and apart from 
the person,of the debtor. Even after the death of the father, 
if the son is a minor, he is not to be liable. , ammMeaaEead, 


TAS ak, The same sort of provision is laid down 
as regards payment of debts incurred for family necessity. The 
conclusion need not be regretted for the principle of right by 
birth is recogcilable with justice only if a certain amount of 
latitude is allowed to the creditor of the father. to proceed 
against’ the family property, seeing especially that the rule 
as to right by birth is applicable under the Hindu Law equally 
to self-acquired property of the father. 


1. (1903) IL.R. 27 Mad 243: 14 ML J. 84. 
2. (1898) IL.R. 22 Mad. 49:8 MLJ. 312 (F.B.). 
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"" In the matter of Batusaftl.L.R. 51 Mad. 417: 55 ML. S 
175 (F.B.). | ° 

GOPALA KRISHNAYYA y. GOPALAN, I.L.R. 51 Mad. 342: 
54 M. L. J. 674. 2i 

In the former case, the Full Bench hefd’ that on severance of 
status between the father and sons by Ê suit for partition, the 
power of the Official Assignee to sell the son’s share for the 
father’s debts is at an end. It is an intelligible proposition that 
the power once vested in the Official Assignee is not affected by 
any subsequent event just as it is not affected by the death of 
the father (Balavenkata Seetharama Chettiar v. O ficial Receiver, 
Tanjore’), but the distiction made by the Officiating Ghief Justice 
between complete partition and incomplete partition does not 
seem to be justifiable in principle. The power of the father is 
derivable from the joint status and once that joint status is 
severed, any further power in the father seems to be indefensi- 
ble on principle. On the whole, we think the conclusion arrived 
at by the majority is sound, vis., that the Official Assignee would 
have the power of the father with all its inherent defects.. 
In the second of the cases; the same principle has been 
applied to property attached by a creditor of the son. 
In Subraya v. Nagappa* the Bombay High Court took the 
view that once the son’s share is attached, the father’s power of 
disposal of the same is at an end. If the Official Assignee’s 
power of the same quality and subject to the same limitations 
as that of the father, then the same consequence should follow 
on attachment of the son’s share though in the meanwhile the 
father’s power is vested in the Official Assignee. There is no 
conflict between the ruling in these cases and Subramania Aiyar 
v. Sabapathi Atyar.? Under the latter ruling, no doukt the liability 
of the son continues even after partition but it does not follow that 
the same methods are available to th® creditor bogh before 
partition and after-partition. The difference is very familiar 
to lawyers. A decree against the father, though executable 
against the sons during his life-time, was not before the present - 
Code of Civil Procedure executable as against the sons and 
the creditor’s only remedy was a suit on the basis of the decree 
(Periasomi Mudaliar v. Seetharama Chettiart). Partition had 

1. (1926) I.L.R. 49 Mad. 849: 51 M.L.J. 269 (F.B.). ` 
e 2. (1908) I.L.R. 33 Bom. 264, 
3. (1927) I. L.R. 51 Mad. 361: 54 M.L.J. 726 (FB). 
4. (1903) I.L.R. 27 Mad. 243: 14 M.L.J. B4» 
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N a similar effect and there is, noeddubt, that the remedy of a suit ` 
on the deoree was equally available in such a case, Though the 
“general principle laid down in the second case is sound, the appli- 
cation seems to be of doubtful correctness; attachment prohibits 
only private sales by’ the judgment-debtor and cannot affect the 
dominant rights of other persons or even of the judgment-debtor 
in performance of a prior or overriding duty. 





SANKUNNI MANNADIAR v. KRISHNA MANNADIAR, LL.R 
51 M. 320 : 54 M.L.J. 682. 


In a previous suit, a curious decree was passed removing a 
karnavan and appointing “the Ist and 3rd plaintiffs to the 
management” as prayed for by the plaintiffs of whom the 2nd 
plaintiff was the next senior anandravan to the Ist plaintiff. In 
this case the Court had to appraise the effect of such appointment 
on the rights of the 2nd plaintiff when the 1st died. Their Lord- 
ships, we think rightly, held that the decree did not affect, the 
‘tights of the 2nd plaintiff when he became entitled to karnavan- 
ship. Neither family karars nor decrees can be presumed to make 
provision for a scheme of management indefinitely. On the 
other hand, there is*authority for holding that Courts have no 
power to frame schemes at all (though the case in Nemavmna 
Kudre v. Achmu Hengsu’ sounds a dissentient note) and that 
in the case of karars restrictions on karnavan’s rights of manage- 
ment must be presumed to apply only to the karnavan in question 

“and if any of his successors are intended to be bound the per- 
son intended to be bound must be a consenting party thereto 
and it must also clearly appear that it was intended to have 
that effect. «Prima facie the only question that would be dis- 
cussed in a suit for rergoval of a karnavan is whether-he. ought 
te be renfoved or not. Questions as to the fitness of the imme- 
diate successor might arise on the ruling in Nemanna Kudre 
v. Achmu Hengsu’ but when the successor is not removed but 
allowed to continue, no further question could normally arise 
and the rights of management of the next in seniority whose 
rights are only a sort of spes successtonis dependent on his 
survival cannot, in the absence of the Clearest language, be 
held to be adjudicated upon. 











le (1919) I.L.R. 43 Mad. 319: 37 M.L.J. 539. 
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jJayappa” LOKAPPA v. p SEIVANGOUDA DYAMANGOUDA, 
TLLR 52 Bom. 72. ° s 
In the view that the learned Judges have taken of the con- 
struction of the security bond in the case, #.¢., that the surety. 
has not rendered himself or his properties Jiable for the default 
- of the particular judgment-debtor, the further question whether. 
a security bond given to the court charging or mortgaging the 
immoveable properties of the surety requires registration or 
not, did not arise for decision. But the learned Judges have 
discussed the question and come to the conclusion that a security 
bond charging immoveable properties given as a condition for ob- 
taining an order for stay of execution by the appellate court does 
not require registration under the Registration Act. dn coming 
to this conclusion they have differed from Nagarurn Sambayya 
v. Tangahu Subbayya’ where such a document was held to re- 
quire registration. It must be said that the Judges who decided the 
latter case clearly kept in view the considerations and decisions of 
the Privy Council referred by the learned Judges in the present 
case, but came to the contrary conclusion. The two leading deci- 
sions of the Privy Council in Bindesri Naik v. Ganga Spran . 
Sah? and Pranal Anni v. LakShmi Ann? were referred to by 
the Madras Judges and held to have no bearing on the question. 
The later case in Hemanta Kumari Debi v..Midnapur Zamin- 
dari Company‘ does not really add anything to what has-been 
decided by the Privy Council in the earlier cases. We, there- 
fore, venture to think that there is no justification for the re- 
mark that the learned Judges in Nagaruni Sambayya v. Tença- 
ter Subbayya’ had not the Privy Council decisions cited to. 
them or did not consider them. One point made by the learn- 
ed Chief Justice in the present case must, however, be noticed; 
his Lordship points out that such a document may not amount 
toa mortgage if it is given to the court, as a mortgage must 
be to a’particular “person” and the cour®is not a legal person 
as shown by the Privy Council in Raj Raghubgr Singh v. Jai 
Indra Bahadur Singh." None: the less, there is the creation 
of a right in immoveable property and the question will still 
remain whéther the security bond comes under ahy of the ex- 
empting clauses of S. 17 of the Indian Registration Act. 





1 (1908) I.L.R. 31 M. 330. 2. (1897) I.L.R. 20 All. 171 (P.C.). 
_ 3. (1899) 26 I.A. 101: I.L.R. 22 M. 508: 9 M.L.J. 147 (P.C.). 
: . 4. (1919) 46 I.A. 240: 37 M.L.J. 525 (P.C). 
5. (1919) I.L.R. 42 A. 158: 38 M.L.J. 3@ (P.C). 
NIC ° 


10 THE ‘MADRAS LAW JOURNAL (N ic) — [vor., 
`~ VENKATARAMA AIYAR V. OFFICIAL RECEIVER, TINNEVELLY, | 
LLR. 51 Mad. 344 : 54 M.L.J. 585. 


i If after presentation of the’ petition in insolvency and be- 
efore adjudication, the debtor should die, what is to happen— 
was dhe question that arose in this case. There would have 
been no difficulty on the section as it stood in Act III of 1907. 
“The proceedings shah be continued as if he were alive”. was 
the language in the old Act and that is the language of the Presi- 
dency Towns Insolvency Act, and that is the language of the 
English Bankruptcy Act. The legislature would not let well alone 
but would improve the language and the present Act says instead: 
“shall be continued so far as may be necessary for the realisa- 
tion and distribution of the property of the debtor’. Natural- 
ly the question arises what about setting aside fraudulent alie- 
nations and distribution pro rata, etc, which is the conse- 
quence only of adjudication and cannot result without an 
adjudication for which, without straining, there is no provi- 
sion in the new language. But strain, their Lordships did and 
we think rightly. The petition in this case was by the debtor 
and the ruling has since been applied to the creditor’s petition 
by Ramesam and Devadoss, JJ. è 





Barta Mat v. Ata ULLAH Kaan, L.R. 54 LA. 372: 
LL.R 9 Lah. 203: 53 M.L.J. 166 (P.C.). 


Deeds of wakf by Mahomedans which contain provisions for 
the settlor and his descendants and other members of his family 
have always been scrutinised by the Privy Council with some 
amount of suspicion as regards their bona fide character and 
unless there is a substantial and real dedication of the properties 
to charity, such wakfnamas have been held to be illegal, when 
it appears that the real object was to make a family- settlement 
under the cloak of a wakf, even if it should appear that there 
is a gift to chdtity of a substantial amount. The wakfnama 
which was the subject-matter of dispute in the present decision 
was one of the usual type which their Lordships have declined 
to uphold on the principle stated above. No doubt if the wakf- 
nama in question had been executed after the Act VI of 1913, 
it would have been valid but the Wakf Validating Act not being 
retrospective could not apply. It is interesting to note that 
attempts are being made to introduce private legislation to make 
the Wakf Validating Act retrospective. 
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Ray Mar v. HARNAM SJINGE, I.L.R. 9 Lah. 260. 


The language of the enacting section being clear and un- 
ambiguous, it¢ effect cannot be cut down by the terms of the, 
preamble of the Act. It is only if there is ambiguity in the 
enacting part that it is permissible to haye recourse to the pre- 
amble to explain and elucidate the meafing of the legislature. 
This decision reviews the cases on the pøint which deal with the 
question as to how far it is legitimate to refer to the preamble 
of an Act in construing the sections thereof. As observed by 
the Judicial Committee in The Secretary of State for India v. 
Maharajah of Bobbiķi, where the section of the Act makes 
operative provisions in excess of the apparent ambit of the 
preamble “it is the section that must govern.” kh s 





In the Matter of H. Dary AND OTHERS, I.L.R. 9 Lah. 269. 


This is an interesting judgment as regards the power of 
the High Court to expunge passages from judgments delivered 
by itself or by Subordinate Courts. The jurisdiction may be 
exercised by virtue, of its powers of superintendence under the, 
Government of India Act, under section 151, Civil Procedure 
Code and section 561-A of the Criminal Procedure Code. Al- 
though in one case the Madras High Cougt doubted if it bad 
jurisdiction to expunge remarks in a judgment against persons 
not parties to the proceedings, see In re Krishnaswami Iyengar,’ 
there are a number of decisions of the High Courts which hold 
that the power exists and may be exercised in proper cases. 





DELHI CLOTH AND GENERAL Mitts Co., Lt. v. INCOME- 
Tax COMMISSIONER, DELHI, L.R. 54 LA. 421: I.L.R. 9 Lah. 
284: 53 M.L.J. 819 (P.C.). . 


Section 66-A of the Income-tax Ast of 1922 provides for 
a statutory right of appeal to the Privy Council against orders 
passed by the High Court on references made to it under S. 66. 
Prior to the enactment of this new section by the Income-tax 
Amendment Act of 1926, there was no appeal a» of right to the 
Privy Council. See Tata Iron and Steel Co. v. Chief Revenue 
Authority, Bombay., The Privy Council have held int the pre- 





1. (1919) L.R. 46 I.A. 302: 1.L.R. 43 Mad 529: 37 M.L.J. 724 (P.C). 
. 2. (1917) 35 M.L.J. 368. 
3 (1923) L.R. 50 LA. 112 : I.L.R. 47 B. 124 : 45 M.L.J. 295 (P.C.). 
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sent decision that the right of appeal granted by section 66, aw 
clause (2) is confined to cases tlescribed in sub-section (2), t.e., 
only to cafes which the High Court certifies to be a fit one for 
‘appeal to His Majesty in Counci] and that the reference to 
the provisions of sections 109 and 110, Civil Procedure Code in 
sub-section (3) does \yot enlarge the class of cases where an 
appeal will lie as of night, because of the limited referential 
words in the sub-section, vis., “so far as may be”. The words 
“fit one for appeal to His Majesty in Council” are taken from 
section 109, clause (c), Civil Procedure Code and should. be 
construed in the-same sense as in the Civil Procedure Code. 


<7. Tt is also worthy of note that in the particular case, their 
Lordships “while reiterating the principle of. the well-known 
decision of Colonial Sugar Refiing Co. v. Irving’ apply it to 
the converse casé. “ Provisions in a statute which touch a right 
in existence at the passing of the statute are not to be applied 
retrospectively in-the absence of an express enactment or neces- 
sary intendment.” Hence orders which were final at the date 
of the new statute and not liable to be appealed against cannot 
ebe affected by the new right of appeal conferred by the statute 
for the first time. 
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“Sar NARAIN Sinon v. Mupywa Lar, LER. 50 All. 489. 

The learned Judges in this case dissent from the decision 
of the Madras High Court in Appalasuri v. Konnamma Nayu-- 
rahi," but if the reasoning în this case is right, Sri Gajapait 
Radhamant Garu v. Maharani Sri Pusapayai Alakajeswari ought 
to have been decided the other way if In that case, the 
elder widow mortgaged the land for n&cessity but their Lord- 
ships say that it was not competent for her to do so. The 
widows may be co-parceners in the English sense of the term 
but to call them co-parceners in the Hindu law sense seems to 
be unjustifiable and it would seem equally so to apply to them 
the rule applicable to co-parceners in the Hindu law sense of 
the term. In Kalyanasundaram Pillai v. Subba Mooppandr* it 
was ruled relying upon Jijoyiambi Bayi Saiba v. Kamakshi Bays 
Saiba that the senior widow was entitled to the care and manage- 
ment of the property and as such entitled to bind the junior by 
alienating for necessity. The distinction suggested in Appalasuri 
v. Kannamma Nayurahi that in Kalyonasundaram Pillai v, Subba 
Mooppanar* the senior widow was acting as manager with consent 
does not seem to be justified as just at the relevant time, there 
seems to have been an estrangement and the alienation is support- 
ed only by reference to Jijoyiambi Bayi Saiba v. Kamakshi Bayi 
Saiba.“ No doubt in Vadali Mamidigadu v. Kottapalli Ramayya ' 
the same learned Judges that decided Kalyanasundaram Pillai v. 
Subba Mooppanor® hold that unless one widow is managing 
for both she cannot bind the other even for necessity. It seems 
to be fairly agreed that if one of them is constituted a manager 
for the other or if the assent of the other is taken to the aliena- 
tion, the alienation would be good. Could not such assent be 
given in advance in a partition deed between the two and further 
could not such assent be inferred when there is a partition? It 
is possible to hold on the analogy of the case of joint*trustees that 
every ‘individual act of alienation showld have the intelligent 
assent of each of the widows, but granting there is necessity, 
and the person acting is also a widow, and management by one 
is in accordance with the genius of Hindu law, why should not 
such assent: suffice? Thakurmans Singh v. Dei Rani Koeri,’ 
which is relied upon in the case under review does not seem to 





——— 


1. (1925) 49 M.L.J. 479. 2. (1892) I.L.R. 16M 1: 19 I.A. 184 (PC). 
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touch the question. The case geems to proceed entirely on the =œ 
peculiar circumstances of the case, vig., that one widow had 
surrendered her share of the estate to the reversioners and 
having thus consented to a division ef title the reversioners were 
estopped from denying the title of the other widow to deal with 
her share for necessity—an unsatisfactory ground the more so 
after the later ces an u of their Lordships of the Privy 
Council against partial surrenders. There is much to be said 
from the point of view of convenience in favour of the view 
taken in this case. 





Surendra Kumar Roy CHOWDHURY v. SUSHIL KUMAR 
Roy CHowpHury, I.L.R. 55 Cal. 249. 


The question that arose in this case, as to the jurisdiction 
of a court to appoint a receiver or order a temporary injunc- 
tion pending arbitration proceedings, does not seem to have been 
considered by any of the High Courts in India in any of the 
reported cases, though there are two decisions in the Judicial 
‘Commaissioner’s Court of Sind in E. D. Sassoon & Co. v. Mangal- 
chand! and Chetansing Bagasing v. Gultbas* bearing on the 
question. The latter deals with the same point as the one in 
the case under notice and it was held that a court has power to 
appoint a receiver though the subject-matter of the suit has 
been referred to arbitration pending suit and the arbitration 
proceedings are pending, a conclusion which is the same as that 
reached by the learned Judges in this case. As pointed out by 
the Privy Council in Ghulam Khan v. Muhammad Hassan? in 
such a case all proceedings from the first to last are under the 
supervision of the court and it may therefore be suggested 
that the court retains jurisdiction to appoint a receiver pending 
arbitration. ° The real objection that has been raised to the 
power of the court toeappoint a receiver pending a ‘reference 
through court hag been rested on sub-clause (2) of clause (3) 
of the second schedule to the Civil Procedure Code by which if 
a matter is referred to arbitration, the court is not to deal with 
the matter in the suit. We take it that the answer to the objec- 
tion is that in the first place that the right to ancillary reliefs pend- / 
ing suit do not form the subject-matter of the suit and are not 
ordinarily the subject of reference. Another answer seems to 





1. (1909) 4 I.C. 609. 2. (1923) 78 1.C.0 84. 
3 (1901) I.L.R. 29 C. 167 at 182. 29 I.A. 51 at 57: 12 M.L.J. 77 (P.C). 
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be by way of analogy to the 18th rule of the sefond schedule to 
the Civil Procedure Code and section 19 of the Arbitration Act. 
In cases falling under the corresponding provision of the English 
Arbitration Act, it has been held in England that though an action 
is stayed by reason of an agreement by, parties to refeg the 
matter to arbitration outside court priof to action, the court 
can none the less order a temporary igfunction or appoint a 
receiver of the properties pending the arbitration proceedings, 
at the time of granting the stay or even afterwards. Zalinoff v. 
Hammond.“ The prior cases have been reviewed by Mr. Justice 
Kay in Compagnie de Senegal v. Woods.’ See also Cumberland 
Union Banking Company v. Maryport Hematite Iron and Steel 
Company.” If, therefore, a stay of suit under rule*18 of -the 
second schedule to the Civil Procedure Code and section 19 of 
the Arbitration Act does not affect the jurisdiction of the court 
to order an injunction or to appoint a receiver, there seems to be 
no reason why a reference through court under rule 1 should 
have a greater effect and prevent the court from granting the 
ancillary reliefs. There can thus be objection to giving the pro- 


visions of rule 3 the same operation as to a stay of suit under 5 


rule 18 of the game schedule. e i 


Basappa BUDAPPA v. BHIMANGOWDR SHIDDANGOWDA, 
I.L.R. 52 Bom. 208. 

It is somewhat difficult to follow the decision of the learn- 
ed Judges in this case. Pending a suit for partition one of 
the parties to the suit alienated one of the properties which form- 
ed the subject-matter of the suit to a stranger. Another party 
to whom a moiety of the property fell under the partition decree 
in the suit brought a separate suit to recover from the alienee the 
moiety in the property alienated. In the first place, the learned 
Judges held that the purchase was lis pendens and the purchaser 
was bound by the decree. But on the question whether the suit 
was barred by the provisions of section 47 of the Civil Procedure 
Code, the learned Judges held that it was not and that the suit 
was maintainable. It is clear that the term “representative” in 
section 47 is not restricted in its significance to a legal representa- 
tive, such as an heir, executor or administrator; and the question 
has arisen who are the other classes of persons who come under 
the term “representatives” and it has been answered in A jodhya 





4. (1898) 2 Ch 92, 5, (1883) 53 L.J. Ch. 166, 
6. (1892) 1 Ch. 633, 
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Roy v. goed Roy" by Sir Asutosh Mookerjee and Carnduff™ 
JJ., as igcluding any transferee of the interest of the decree- 


| holder or judgment-debtor who so far as such*interest is con- 


cerned is bound by the decree. ‘Pwo tests have been propound- 
ed by those learn udges for determining whether a parti- 
cular person is a mac of a party to the suit, namely, 
(1) that some portio& of the interest of the decree-holder or 
judgment-debtor which was originally vested in one of the 
parties to the suit, should have by act of parties or by operation 
of law, vested in the person who is sought to be treated as 
representative, and (2) if there has been a devolution of inte- 
rest, so far as such interest is concerned, that person should be 
bound bythe decree. Applying these tests, there can be no 
doubt that the purchaser under the private sale pendente lite is 
a representative of the judgment-debtor. If the purchaser 
claimed under an execution sale pending suit, it may be that the 
Bombay High Court would have held following a course of 
decisions in that Court, that he is not a representative of the 
judgment-debtor (see Narstnhbhat v. Bando Krishna’) differ- 
ing in that respect from the view held in Calcutta and Allahabad. 
See Tshan Chunder Sirkar v. Beni Madhub Sirkar® and Gulsari 
Lgl v. Madho Ram.‘ There being no such conflict of views in 
the case of a private sale, we fail to see why the question is not 
one relating to the execution of the decree in the partition suit 
between a party to the suit and the representative of his opposite 
party and consequently a separate suit is not barred under sec- 
tion 47. We venture to submit that nothing that was said 
in Bimal Jati v. Biranja Kuar® takes away from the force of 


the observations in Madho Das v. Ramji Patak.° 





1. (1909) 9 C.L.J. 485 2. (1918) I.L.R. 42 B. 411. 
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NIRMALA SUNDARI Dassi # Deva NARAYAN Das Cuou- ` 
DHuRI, I.L.R. 55 Cal. 269. ` d 


In this case a Hindu mother succeeding to her son purchased 
immoveable properties out of the incomes derived from the son’s 
estate in the benami of another pe and the accounts of 
incomes of these properties were mixeW with those of the pro- 
perties enjoyed by her as heiress of her son and the question was 
as to the nature of her right over the properties purchased by her 
and the course of succession to the same. There being no text 
of Hindu law on the point (see Akkanna v. Venkayyo’) and it 
being acceptedithat a Hindu woman holding a qualified estate has 
absolute properties in the incomes derived therefrofn, it seems 
clear on principle that she holds these incomes and the properties 
purchased therefrom in absolute right unless it is shown that she 
has incorporated them with the properties in which she has only 
a qualified right. In this respect the position may be likened to 
the case of an owner of a joint ancestral impartible estate deriv- 
ing incomes from the estate and making purchases out of the 
same. In this connection reference may be made to Parbati 
Kumari Debi v. Jagadis Chunder Dhaba? and Rani Jagadamba 
Kumari v. Wasir Narain Singh. In the first of these cases, 
both the accounts of the impartible estate and of the purchased 
properties were mingled together and stilit was held by the 
Privy Council that the properties purchased with the incomes 
were not incorporated with the impartible estate and did not 
devolve by the rule relating to such an estate. The cases of a 
member of a joint family throwing his self-earnings or separate 
property in the common stock may also have an analogy to the 
present case. While the matter seems thus to be clear on prin- 
ciple, some dicta of the Privy Council in Isri Dutt Koer v. Hans- 
butti Koerain* have, we venture to think, obscured the issue. The 
decisiqn of the Privy Council in Saodaryini Dasi v. The Admi~ 
nistrator-General of Bengal was believed to have cleared up the 
confusion to some extent. The later decisfon of the Privy 
Council in Nabakishore Mandal v. Upendrakishore Mandal,’ 
where it does not appear that the previous decisipn of the Privy 
Council in Saodamini Dasi v. The Administrator-General of 


1. (1901) I..R. 25 M. 351 at 357: 12 M.L.J. 5. 
` 2 (1902) I.L.R. 29 C 433: 29 LA. 82 (P.C). 
3. (1922) I.L.R. 2 Pat. 319: 50 LA. 1: 44 M.L.J. 503 (P.C). 
° 4. (1883) 10 I.A. 150: I.L.R. 10 C. 324 (P.C). 
5. (1892) 20 LA. 12: I.L.R. 20 C. 433 (P.C). 
6. (1921) 42 M.L.J. 253 (P.C); ki 
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Bengal" and the Indian decisfons in Akkama v. Venkayya,* 
Subramanian Chetti v. Arunachalam Chetti! which considered 
“it, were referred to, there are spme observations which go 
againgt the accepted notions on the question and lay down that 
it is upon those who a¥sert that the acquired properties are her 
absolute properties to now that she treated them as her own, 
by her dealings with the same. When these observations were 
relied upon before the Madras High Court in Ayiswaryanandafi 
Saheb v. Sivaji Rajah Saheb,’ the learned Judges declined to 
treat them as well-considered such as to justify their going 
back on the previous decisions. The nature of the estate held 
by a quali&ed owner in the properties or securities purchased 
out of the incomes has been examined fully in the judgment of 
Sir S. Subramania Aiyar in Subramaniam Chetti v. Aruna- 
chalam Chett? and it is impossible to add to what the learned 
Judge has said. The later observations of the Privy Council 
in Rajah of Romnad v. Sundara Pandiyasami Tevar* and Naba- 
kishore Mandal v. Upendrakishore Mandal ° have been fully con- 
sidered by Sir C. V. Kumaraswami Sastriar in Rajah Partha- 
*sarathy Appa Rao v. Rajah Vegkatadri Appa Rao and Ayts- 
waryanandaji Saheb v. Sivaji Rajah Saheb.’ The view takca by 
the learned Judges in the case under notice does not materially 
differ from what ha$ been said by the learned Judge in the above 
cases, though the learned Judges have not noticed the observa- 
tions of the Privy Council in Nabakishore Mandal v. Upendra- 
kishore Mandal.’ As to treating the accounts of both the ori- 
ginal estate and the acquired properties together, that circum- 
stance is not entitled to much weight, as pointed out in Akkonna 
v. Venkayya: and Parbati Kumari Debi v. Jagadis Chunder 

Dhabal." 

Bracwatt v. Banarst Das, I1.L.R. 50 Alls 371: 54 
M.L.J 689 (P.C.). 

Section 55, clause (1) of the Transfer of Property Act 
provides that, in the absence of a contract to the contrary, the 
seller is bound to discharge all incumbrances existing on the 
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property. In this case the sale-ceed provided that if any incum- 
brance in respect of the whole or part of the property was dis- 
covered or part of the property sold and as a result of the: 
claim the property pass out of the possession of the vendees the 
vendors should pay to the vendees the caffsideration of the sale- 
deed to the extent the property sold safes out of their posses- 
sion. The High Court was of opinioh that here there was a 
contract to the contrary within the meaning of the section and 
that the vendors were confined to the particular relief provided in 
the sale-deed and could not claim the money they had to pay the 
incumbrancer to prevent sale of the property in execution of a 
Gecree on such undisclosed mortgage. Their Lorgships „held 
otherwise. Their Lordships’ view was that the provision made 
in the event of the vendees being put out of possession was an 
additional safeguard and not the sole remedy. Their Lordships 
were clear that “it did not contradict or restrict the wider lan- 
guage of the contract of sale (in this case the’sale was declared 


to be free of all mortgages and covenants) or narrow or wip 


out the obligations under the Statute.” In this connection, one 
may with profit consult Subraryania Aiyar v. Saminatha Aiyar,” 
where citing Kent and other authorities it was laid down: “the 
rule is that inasmuch as covenants in law are intended to be opéra- 
tive only when the parties themselves have emitted to enter into 
any contract respecting matters to which the covenants in law 
relate, the latter cease to have any force the moment such a 
contract is entered into, even though the contract expressly pro- 
vides only for some of the matters covered by the 
covenants in law and is silent as to the rest.’ Some 
such view seems to have prevailed with the Judges of 
the High Court in this case. That view of the section was 
not accepted by the Privy Council in Webb v. M acpherson,* where 
their Lordships say that unlike under the English Law where 
the vendor’s lien is a creation of the couft of equity which could 
be modified to the circumstances of the case by the court, in India. 
the Statute declares a charge unless excluded by contract and you 
have to find something, either express contract or at least some- 
thing from which it is a necessary implication thaf such a contract 
exists and that there was no ground whatever for saying that 
that charge is excluded by mere personal contract to defer pay- 
ment of a portion of the purchase-money or to take the pur- 
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chase-money by instalments mor was it excluded by any con 
tract, covénant or agreement with respect to the gurchase-money 
“which is not inconsistent with the continuance of the charge. 
"There the question was as regards vendor’s charge as to pur- 
chasé-money—here ify respect of the vendor’s liability to dis- 
charge incumbrances. (learly, in their Lordships’ view, the exist- 
ence of any covenant in respect of it will not do but there must be 
some ¢ovenant inconsistent with the statutory liability. 


Svep Kran v. SYED Esranim, I.L.R. 6 Rang. 169. 


- - The certificate for leave to appeal to His Majesty in 
Council wis ultimately granted by the Court in this case under 
section 109, clause (c), Civil Procedure Code. We are not 
satisfied that the decision is right in so far as it holds that 
section 110, Civil Procedure Code, had no application on the 
facts of the case. The fact that an appeal could have been 
preferred against the earlier order of 1925 does not conclude the 
question. As section 105, Civil Procedure Code, does not apply 

eto appeals to His Majesty-in- Council, there is no reason why 
the validity of the order of remand of 1925 should not be 

- attacked in the appeal against the ultimate decision. In the absence 
of a provision which makes the earlier order final unless appeal- 
ed against at that stage, there is nothing to prevent the party 
from taking all grounds of objection against the decree in the 
appeal against the ultimate decree in the suit. He may or 
may not have the right to appeal against the earlier order but 
the non-appealing against that order at that stage does not 
conclude the matter against him. In this view, the court was 
bound to see if the requirements of section 110, Civil Procedure 
Code, were complied with as regards the value of the subject- 
matter in dispute, understanding the latter term to include the 
questions dealt with iw and decided by the earlier ordet. 
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KUNDAN Lar v. BISHESHAR DAYAL, LLR. 50 All. 95. 


` There is much loose thinking in respect of actions for money 
in the case of*sales which have fallen through. Three kinds, 
af actions are possible—action for money had to the use of 
the -plaintiff to which Art. 62 is applicable, for existing con- 
sideration failing to which Art. 97 femit action for 
damages for breach of covenant for tife or damages for non- 
delivery of possession to which Art. 116 is applicable. The 
remedies on these different kinds of actions are not co-extens- 
ive and may not arise on the same set of facts. As pointed 
out by their Lordships of the Privy Council in Hanuman Kamut 
v. Hanuman Mandar,’ where the sale is voidable at the instance 
of a junior member of a Mitakshara family, a clainf for the re- 
turn of purchase money is properly a claim on existing considera- 
tion failing to which Art. 97 is applicable. If the sale con- 
veyed nothing and was totally void, then the action would be 
one for money had to the use of the plaintiff. Though no title 
passed, if possession passes, the action as for existing considera- 
tion failing may be brought—deprivation of possession being the 
date of accruing of the cause of action. (See Venkaigrame 
Aiyar v. Venkatasubrahmanian).’ In both these cases, a suit 
for damages for breach of covenant for title would also lie, the 
starting point being the date of the salé itself but the damages 
obtainable would not necessarily be the whole amount of the 
purchase money. In certain circumstances it might be more, in 
others less. It is somewhat difficult to understand why or how 
an action is maintainable for the purchase money itself -if the 
defendant merely failed to deliver possession, and there was no 
failure of title. The contract having passed beyond the stage 
of executory contract it is not open to the plaintiff to repudiate 
the contract of sale and bring an action for money had and receiv- 
ed. One should fancy that the only damages recoverable on 
failure to deliver’ possession would be tesne profits or costs of 
action for getting possession if the property ewas in possession 
of strangers. In cases where an action for money had and 
received or as on existing consideration failing may bé brought 
it may be, an action on the covenant for title also might lie as 
pointed out above, but the relief available on the one kind 
of action is not quite the same as on the other and there is no 
good reason why the party should not adopt any particular 





1. (1891) 18 I.A. 158. 
2, (1899) I.L.R. 24 M. 27: 10 M.L.J. 217. 


NIC 


22 ~” THE MADRAS LAW JOURNAL (N.I.C.). [vor 
line of action he considers proper in the circumstances of the 
case. There is no law which lifnits a plaintiff in such a situation 
to one or ‘other kind of action If a particular kind of action 
‘és appropriate under the law, it is ng concern of the Court to say 
that if ought to have been another so as to invite the application 
of a more rigorous rife of limitation. The judgment under 
review needlessly conf helplessness to relieve the plaintiff. 


NARSINGH Das v. GoKAL Prasan, I.L.R. 50 All, 113. 

It is laid down in this case that if a witness dies before cross- 
examination, his evidence is inadmissible. The contrary is laid 
down in Maharaja of Kolhapur v. Sundaram Aiyar.t The latter 
view seems to be more in accordance with the English practice 

~though it is agreed to on all hands that the weight attaching to 
such deposition is slight. There is a similar line of cases relating 
to affidavits when the deponent is not available for cross- 
examination. i 


MATHURA Kurmi v. JAGDEO SINGH, 1.L.R. 50 All 208. 
The Privy Council have laid down in Raghstnath Prasad 
Singh v. Deputy Commissioner of Partabgarh? that the sub- 
stantial question of Jaw within the meaning of section 110 need 
not be a question of law of general interest but may be only a 
substantial question of law between the parties to the suit. While 
admitting this, their Lordships seem to be straying into the wrong 
groove when they say that the case is not likely to “afford occa- 
sion for the discussion or enumeration of any new principle of 
law.” Having regard to the latest pronouncement of the Privy 
Council in Narasingerji v. Parthasaradht Rayonam Garu?-it would 
seem to be rather a strong thing to say that the questiorlxdh the 
construction of a document whether it is a mortgage by condi- 
tional Sale or a sale coulf involve no substantial question of law. 
. sinn, 

RAJAH OF RAMNAD v. MUTHANAN SERVAL, LLL.R. 51 Mad. 
449: 53 M.L.J. £89 (P.C.). . 

In this case there was great divergence of judicial opinion. 
The whole thing turned on the Courts’ view of a lease transac- 
tion by the Ramnad Raja. He gave a lease of a certain village 
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on a rent of Rs. 420 a year for g fixed period ‘of 30 years. Ac- 
cording to the customary rules of distribution of the produce, a 
certain propoftion was taken for payment to the village officers, 
certain portion for charity ahd the rest as landlord’s share. Tht 
lease provided for payment of rent and payment of the skare to 
charity but did not provide as to village gfficers though the lessee 
was taking it and handing it over to thé village officers. Under 
Act II of 1894, the Government provided for payment of fixed 
salary to the village officers, and the question was what under 
these circumstances, the remedy of the landlord was? The view 
of the majority in the High Court (see Tiruneelakantam Servat v. 
Rajah of Ramnad") was that the landlord’s remedy yas to have, 
under section 27 of the Act, the rent raised and that he had no 
right to sue for the transfer of that share to himself. Their 
view was that the lease amounted to a transfer of the entire 
share including the village officers’ to the lessee with the liability 
to the village officers. If the liability disappeared, the benefit of 
it should go to the lessee and the landlord could not claim the 
amount. Whatever right the landlord had was under the Statute. 
Their Lordships differed from the High Court and held tMat the 
lease had no such effect, that it did not transfer the right to the 
village officers’ share at all to the lessee his part in the affair being 
that of an agent. When the liability ceaséd, he had to make it 
over to the landlord, for whom he was collecting and in the dis- 
charge of whose duty he was disbursing. 


SAKALAGUNA NAYUDU v. CHINNA MUNISAMI NAYAKAR, 

LL.R. 51 Mad. 533: 55 M.L.J. 198 (P.C.). 

+Fhis judgment of the Privy Council affirms the judgment of 
the High Court of Madras in Muniswami Nayudu y. Sagalaguna 
Nayudi" which distinguished Papa Naidu v. Muniswami Aiyar.? 
The latter case had very little vitality leffafter it was distinguish- 
ed in Muniswami Nayudu v. Sagalaguna Nayydu.2 Their Lord- 
ships recognise the validity, assignability and binding nature of an 
option to purchase given for consideration under a sale. In Papa 
Naidu v. Muniswami Aiyar’ such an option was tfeated in slightly 
different circumstances to be a mere standing offer tq sell and 
revocable before it was followed up by a tender of purchase 
money. 








s 1. (1922) I.L.R. 46 M. 177: 43 M.L.J. 158. 
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` RAJAGOPALA AIYANGAR U., SRINIVASA RAGHAVA IYENGAR, 
1.L.R. 5% M. 627: 55 M.L.J. 30. 

With respect, we agree that on the facts of the case, action 
was not barred. Section 7 could have no application when there 
is no ‘person who as ging member could give a discharge 
without the concurrencdof the other member. Where the aliena- 
tion is by the father and the father is still alive, one 
of the sons though eldest could not be the manager and could 
not give a discharge without the concurrence of the other mem- 
bers and as such section 7 could have no application. Mr. Justice 
Bhashyam Aiyangar clearly points out in Ahênsa Bibi v. Abdul 
Kades Sahab! the essential conditions for the application of S.7 
to cases like the present. Vigneswara v. Bapayo” is taken by Sir 
Bhashyam Aiyangar as a case where the elder brother was the 
managing member, the father having died, though the judgment 
does not refer to the fact; the reason given in Vigneswara v. Ba- 
payal is manifestly untenable. The case in Doratsami Serumadan 
v. Nondisami Sahivan® does not seem to be open to this objec- 
tion. There it was an alienation by the mother as guardian both 
the sohs being minors and on the attaining of age by the elder of 
the two sons he became a manager and there is no reason why 
section 7 should’ not apply to such a case. The language of 
Art. 44, it was argued, attracted as consequence the non-appli- 
cability of section 7. That is a different question and did not 
arise in this case. The Privy Council in Jawahir Singh v. Udat 
Parkash* had nothing to do with the case of the managing mem- 
ber. Ganga Dayal v. Mani Ram,” one of the cases relied upon in 
the judgment, which was the subject of appeal before the Privy 
slats expressly excludes the case of the managing member. 


BHOGILAL BHIKACHAND V. ROYAL INSURANCE Qo., LTD., 
I.L.R. 6 Rang. 142: MM.L.J. 545 (P.C.). 

This is an interesting judgment of the Privy Council and 
specially noteworthy for the observations of their Lordships 
on several questions of practice and evidence. Section 153 and 
section 155 of the Indian Evidence Act deal with the question as 
to how far it is permissible to let in evidence in rebuttal and to 
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impeach the veracity of a witness who is examined. Their Lord- 
ships observe that these sections must be strictly co ed and 
narrowly interpreted as otherwise the courts will have to embark 
on an enquiry as to matters that have really no bearing upon e 
the issue in contest between the parties. The question is elabo- 
rately discussed in Attorney-General v.f Hitchcock* and the 
learned Judges define with some particulatity the exact class of 
answers which can be contradicted. As in the present case, 
questions regarding the alleged offer of a bribe to the witness 
are discussed in that decision. Under section 155, clause (2) 
evidence is permissible to show that a witness has been bribed 
or has accepted an offer of a bribe. It is clear that the state- 
ment of a witness denying an offer of a bribe to himecannot be 
contradicted merely by proposing to examine a witness to show 
that the bribe was offered unless it is further alleged that the 
bribe was accepted. The mere offer of a bribe to a witness 
which is not accepted by him does not show any bias or partial- 
ity on the part of the witness nor does it affect his credit but it 
only tends to discredit the testimony of the person who offered 
the bribe. The case of a demand of a bribe by a witness is 
clearly different. Similarly alse evidence can be let in to Show i 
that a person attempted to procure witnesses by offer of a bribe 
as it tends to show partiality on the part of the witnesses. Their 
Lordships point out that the evidence in thig case of the police 
officer and the company manager was not improperly received 
under section 153 and section 155 but that the evidence of the 
other two persons was not properly receivable under the sections. 
The judgment under notice further proceeds to deal with the 
duty of court when it is brought to its notice that an attempt 
has been made to procure evidence by offers of a bribe. 


_P.C. THEVAR v. V. SAMBAN AND OTHERS, I.L.R. 6 Rang. 
188. °° 4 i 
The first question raised in this case was whether a suit 
for a mere declaration that the suit temple dnd its properties 
constituted a public trust was sustainable in the absence of sanc- 
tion under S. 92, Civil Procedure Code. The recentwdecision of the 
Privy Council in Abdur Rahim v. Syed Abu Mahomed Barkat Ali 
Shak? seems to conclude the point in favour of the affirmative 
answer. The inclination of the judgment under notice the 
other way is no longer supportable by reference to clause (4) 
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of section 92. The Privy Council point out that section 92 does» 
not require that every suit founded upon any alleged breach of 
trust created for public purposes of a charitable or religious 
< nature, irrespective of the relief sought, must be brought in ac- 
cordance with the provisions of section 92. Only suits claim- 
ing any relief specifiqd in sub-section (1) should be instituted 
in conformity with the provisions of section: 92, clause (2). 
They further point out that clause (4) of section 92, clause (1) 
must be construed on general principles of construction as mean4 
ing relief of the same nature as clauses (a) to (9). The obiter 
dictum of the Judges in the case under review that the sujt is, 
not sustainable without the sanction of the Advocate-Generaljis- 
therefore Sincorrect. The second point raised was whether. at 
suit for a bare declaration without any consequential relief was 
barred under section 42 of the Specific Relief Act. The judg- 
ment holds that as there was no consequential relief prayed for 
the suit does not lie under section 42 and that apart from that 
section the Court has no power to pass a declaratory decree. On 
the latter point, a different view has been taken by the Madras 
High Court in Ramakrishna Pattar v. Narayana Patiar’ relying 
“on tHe observations of the Privy Council in Robert Fischer v. 
Secretary of State for India’? Even assuming that the suit 
must be one strictly coming under section 42 it is not clear that 
any consequential relief was properly necessary in the circum- 
stances. The decision in Jamaluddin v. Mujtaba Husain and 
others” recognises that a similar suit for a declaration can be 
brought to establish the public nature of the trust. It may be 
noted that the suit in Abdur Rahim v. Syed Abu Mahomed 
Barkat Ali Shah‘ was also one where the plaintiffs prayed that 
“it may be declared that the suit properties may be declared wakf 
and that the defendants may be restrained from obtaining pos- 
session either directly or by realising rents from the said lands.” 
No objection was takeg to the frame of the suit and the Privy 
Council hold that the suit is sustainable. 
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~ Retlly, J. Cr. Appeal No. 298 of 1928. 
18th September, 1928. . i 


Criminal Procedure Code, Sec. 476—Finding that complaint 


is necessary in ihe ends of justæe—Necessity of —Complaini for an ¢ 


offence committed before the Court and angiher offence arising oul 
of the same facts—Validuy of. 


Under Sec. 476, Criminal Procedure i it is incumbent on 
a Court to record a definite finding, after giving reasons therefor, 
that the complaint is necessary in the ends of justice. 


_ There is nothing in law which prevents a Court from filing 
a‘complaint in respect of an offence committed before it along 
With’ another offence arising out of the same facts for which under 
the‘law no previous sanction is necessary, as for example, fabrica- 
tion of false evidence and forgery. 


“OV, L. Ethiraj and A. Lakshmayya for Appellant. 
The Public Prosecutor for the Crown. 


N.S. 


Madhavan Nair and 
Thiruvenkatachartar, JJ. 
18th September, 1928. 

Civil Procedure Code, Secs. 63 and 73—Attachment by 
superior Court—Sale by inferior Court and order of rateable 
distribution—V altdtty— Dismissal of execution petstion to clear 
off the Court’s file—Hffect. 


Where in ignorance of an attachment of the properties by a 
Sub-Court, a District Munsif sold the properties in execution of 
a decree on his own file and distributed the assets to two decree- 
holders, 


Held, that the order of the District Munsif was not without 
jurisdiction, the irregularity in the sale being cured by the provi- 
sions of Sec. 68 (2), Civil Procedure Code, but that the rateable 
distributio? of the assets being in contravention of Seo. 73 dould 
be questioned by the party affected in a fresh suit, as Sec. 68 (2) 
does not legalise such a wrong payment. 


Where an execution application was dismissed by the Court 
to clear off its file and not on account of any defawlt on the part 
of the decree-holder, it must be treated as still pending for the 
purpose of deciding his right to rateable distribution. 

T. 8. Anantharaman for Petitioner. 

B. Somayya, P. Vedachalam Atyar, E. Krishnamurthi and 
K. S. Narayana Atyar for Respondent. 

N.8. 

NRC 


C.R.P. No. 586 of 2926. 


Reilly, J. < C. R.P. No. 14 of 19285, 
19th September, 1928. ° 

Madras Estates Land Act—Ex parte decrep in rent sust— 
Order rejecting application to set aside—Appeal. 

An order rejecting an application to set aside an ez parte 
decree in a rent suityis not appealable. 

T. L. Venkatararka Aiyar for Petitioner. 

E. Krishna Atyar for Respondent. 

N.8. —— 


The Chief Justice, 
Beasley and Mackay, JJ. O. P. No. 129 of 1928. 
19th September, 1928. 


- Incofle-taz Act, Sec. 10 (2), (8)—Interest payable in respect 
of thavanat loans—Interest accumulated and paid in a particular 
year—Amount if can be deducted in assessing the income for 
that year. ` 

Interest payable on thavanai loans accumulated for a number 
of years and paid subsequently in a particular year cannot be 
considered to have been paid during that year so as to entitle 
the assesses to have that amount deducted in assessing the income, 
because thavanai loans are in the nature of depqsits, the interest 
accruing in regard to which must be deemed to have been paid 
and received on the expiry of the thavanai period. 

43 M. 629 followed. 

M. Patanjali Sastri for Commissioner of Income-tax. 

R. Kesava Atyangar for Assesses. 


N. S. 


The Chief Justice, 
Beasley and Mackay, JJ. O. P. No. 130 of 1928. 
19th September, 1928. 

Income-taz Act, Sec. 4 (2)—Restdent in British India— 
Separate establishment for wife and children—Assesses coming 
and residiny on a number of occastons. 

Where it was prowed that the assesses who was a‘resident of 
Ceylon had a separate establishment within British India in which 
his wife and chifiren were living and he himself was coming and 
residing with his wife and children on a number of occasions 
during the year of assessment, 

Held, that the assessee must be deemed to be a resident of 
British India and liable for income-tax. 


V. V. Srinivasa Atyangar and K. 8. Rajagopalachari for 
Assesses. 


M. Patanjali Sastri for Commissioner of Income-tax, 
N. 8. 
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- BISHESHAR NATH v. CHANDU Lat, 1.L.R! 50 AIL 321. 


With respect, we think, that this judgment is géod sense 
and the only wonder is that there should be so much conflict . 
on this simple matter. Unde? the English Law, the mortgagee ° 
is entitled to purswe all his remedies at the same time; he ‘may 
sue on the personal covenant; he may sue for sale or fore- 
closure and he may, also apply for the appointment of a receiver. 
In this country also, there is no question but the mortgagee can 
sue on the personal covenant alone, the only obstacle being that 
presented by Order 34, Rule 14, that is to say that he cannot 
sell the hypotheca in execution of the personal decree. Order 2, 
Rule 2 is no bar to his subsequently instituting a suit for sale 
(Order 34, Rule 14). Now if he could pursue the two remedies 
independently, why should he not combine the two? As Sir 
Bhashyam Aiyangar has pointed out in Malskarjunadu Setti v. 
Lingamurtht Pantulu there might be difficulty in his way in his ` 
so doing by reason of the rules as to" venue (Ss. 16 
_and 20, Civil Procedure Code). Presumably to obviate 
such reduplication of proceedings, the Civil Procedure . 
Code has provided in Order 34, Rule 6 a mode of providing 
relief on the personal covenant as well in all cases irrespective of 
the question whether the defendant is within the jurisdiction bf 
the Court or not and that remedy is available only if the pro- 
ceeds of the sale turn out to be insufficient—per contra in Tiru- 
malai Kadervelusami Naicker v. The Eastern Development Corpo- 
ration Lid." But the Courts have largely proceeded on the assump- 
tion that the remedy provided under Order 34, Rule 6 is the 
only remedy available to the mortgagee. That seems to be a 
gratuitous assumption. As pointed out by the Judges in this 
case, there is no statutory prohibition against giving a personal 
decree straightway as the personal covenant—we would add— 
where having regard to the rules as to venue, such a decree can 
be passed—aunless one could be spelt out from the enacting of 
Order 34, Rule 6. To us this seems to be an additional remedy 
and by no means the exclusive remedy though the Court may in 
its discretion decline to enforce both the remedies at the same 
time. This question apart, the divergence of jfidicial opinion 
has been as to whether the Court would at all give the relief 
when there has been no sale and further as to what circumstances 
make the amount legally irrecoverable personally from the mort- 
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gagor even thofigh a personal. covenant exists. There was fur 
ther conflict as to whether a composite decree as it is called 
declaring liability to be proceeded against persorfally in the event 
of the sale proceeds being insufficient. On this last question, the 
Privy Council has expressed itself in favour of its validity in 
Jewna Bahu v. Parmtshwar Narayan Mahtha.* On the second 
question, some cases Hold exoneration of some of the defendants 
or some of the properties before the suit will affect his right. 
Others hold that the mortgagee can proceed against such of the 
mortgagees and such of the mortgage properties as he chooses 
and that circumstance cannot in any affect his rights. The latter 
seems to be the sounder view. On the first question, what this 
case hold% and opinion seems to be converging to that point is 
that when. the mortgaged properties or any part of them cannot 
be sold on account of the failure of title of the mortgagee or on 
account of any supervenient circumstance, such as revenue sale or 
sale on a prior mortgage, the mortgagor need not go through the 
farce of a sale before applying under Order 34, Rule 6. (Pertya- 
sami Kore v. Muthia Chettiar, Satish Ranjan Das v. Mercantile 
Bank of India, Ltd., and Chand Mall Babu v. Ban Behari Bose). 
‘The section does not seem to givé the mortgagee power to abandon 
his claim against the mortgage properties and proceed against the 
other properties of, the mortgagor under this rule. (Varadiah v. 
Raja Kumara. Venkata Perumal," Periyasamt Kone v. Muthia 
Chettiart and Satish Ranjan Das v. Mercantile Bank of India, 
Lid.*) He cannot pretend to have complied with the section 
by selling .a part and abandoning his claim against the rest 
(Arunachala Velan v. Venkatarama .Aiyar’). In Srinivasa 
Aiyangar v. Cundaswamy Natker ? it was held that after private 
purchase of a portion of the properties from some of the judg- 
ment-debtors, the decree-holder can proceed against the other 
properties ‘of the vendors though not against the others. In 
another case, Mr. JuStice Sundar Lal in an Oudh’ case Ram 
Raghubir v. Imami Begam™ seems to have held that if the mort- 
gagee finds difficulty in selling on account of prior mortgages 
he might well abandon his remedy against the property and pro- 
ceed under Otder 34, Rule 6. That is practically making the 
= conditions of the section not essential conditions for 
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the exercise of jurisdiction but mere considerations for the exer- 
cise of the discretion—not impossible view if the original assump- 
tion of ours if right and’ not the contrary. - 





NarsINGH Rao v. MAHALAKSHMI Bat, I.L.R. 50 All#375: 
55 I.A. 180 ;55 M.L.J. 42 (P.C.). * 


The question in this case was as to the proper construction 
of a deed of settlement under which the settlor provided that 
his wife should own the property as he owned it but that if a 
son should be born within 16 years to his son who by reason of 
his misconduct he wanted to disinherit, that son on attaining 
Majority should get the property, on failure of such son, she 
might appoint the son of her daughter as heir or might adopt 
somebody but even those persons it was provided should hand 
over the property to a son that might be born to his son B if 
perchance one should be born after the specified period of 16 
years. There was no dispute that if the estate conferred on the 
wife was an absolute estate subject to defeasance on the birth 
of a grandson, the condition being invalid under the rule of 
Hindu Law against gifts in favour of unborn persons, the con- 
dition would fdil and the absoltite estate given to the wife would 
remain, but the High Court held having regard to the varieus 
provisions as to further devolution, etc., that the wife had only 
an estate limited in duration to the grandson’s attaining age and 
on the contingency happening there was an intestacy and the 
property should go to the heirs of ghe settlor. Their Lordships 
rejected this latter view as it failed to give effect to the dominant 
intention of the testator of excluding the son. At page 389 
their Lordships cite with apparent approval the passage from 
Mayne which says that property gifted or devised by the husband 
to the wife would descend to her heirs but that the wife would 
have no power of alienation in respect of such property. The con- 
ception of Swamya (ownership) without Swanianirya (power of 
disposition) is familiar to the Mitakshara but seemed to be given 
the quietus by decisions of the Board in Swrajmoni v. 
Rabi Nath Ojha, Bhai Das Shivdas v. Bai Gulab? and 
Ramachandra Rao v. Ramachandra Rao. elt is revived 
again by the observation of the Board in this case. 
No doubt, those decisions of the Board in the first two cases 
were given where the word ‘malik’ occurred and in Ramachandra 
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Rao v. Ramachandra Rao* the question was not decided as the 
decision went on a point of res judicata, In the recent case from 
. Patna, Hitendra Singh v. Maharajah of Darbhdnga,‘ the point 
“was much discussed in the High Court (see Hitendra Singh v. 
Maktrajadhiraj Sir Rameswar Singh"). Their Lordships on 
appeal seem to look upon the question as one between life-estate 
and absolute estate and not one between a heritable estate and a 
disposable estate and draw attention to section 8 of the Transfer 
of Property Act and finally hold that the gift to the wife in the 
case conveyed to her all rights of ownership. The words in the 
deed will be found to be only “the said Mussamat shall hold pos- 
session of the gift properties and enjoy the produce thereof gene- 
ration after generation and I the executant and my heirs and 
representatives neither have nor shall have any demand or dispute 
‘with respect to the gift properties.” “Malik” has been held to 
confer such power of alienation by implication and the above 
decision in the Patna case would seem to hold that words of 
inheritance will have that effect. After that it is difficult to see 
what words will be held not to include such power when a heri- 
etable,estate is also intended to be given. If once it is held that cer- 
‘tain words include such power, further words reStricting aliena- 
tion will be considered repugnant according to well-recognised 
rules of constructiog. 


PERUMAL PILLAI v. PERUMAL CHETTY, LLR. 51 Mad. 
701 :55M.L.J. 253 (F.B.). 

While dealing with Ali Bahadur Beg v. Rafillah* we point- 
ed out that the view taken in the Madras cases which that case 
purported to follow required reconsideration in the light of the 
Privy Council decision in Lachmi Naraim M arwari v. Balmakund.” 
We see that the Full Bench has taken that view and has over- 
ruled, Subbaraywdu v. Ramadasu," so that after a preliminary 
decree for sale or refemption failure to bring on record the 
legal representatives of any deceased party to the suit within 
the limitation period does not entail as consequence the abate- 
ment of the suit. The same rule would apply to partition suits 
and suits for &ccount. 
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- District BOARD, SIALKOT v. „SULTAN MUHAMMAD KHAN 
AND OTHERS, I.L.R. 9 Lah. 340° 
This judgntent holds that the profession tax leviable under 
S. 30 of the Punjab District Boards Act (XX of 1883) can be ¢ 
“levied only at a flat rate and that a notification imposing a tat on 
a graduated scale varying with the income bf the person assessed 
is lira vires as it is really imposing a second income-tax, which 
the local Legislature cannot authorise without the sanction of 
the Governor-General in Council. Similar considerations, how- 
ever, will not be applicable to the profession tax leviable under 
the Madras District Municipalities Act (V of 1920). The Act 
itself provides for a graduated scale varying with the income of 
the assessee, vide S. 93 and Schedule IV. The previous Act 
IV of 1884 (Madras) also authorised such a scale. The judgment 
under notice seems to have overlooked the distinction between the 
liability to the tax and the rate of the tax. The class of persons ` 
on whom the tax is imposed is defined with respect to the prac- 
tice of a profession, trade or calling and not to the income which 
is made by the assessee. Once the persons on whom the liability 
is cast is thus determined, the rate is fixed with reference tọ thee 
income. The nature of the tax is in its essence, different from 
an income-tax. 


-l 4 
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NAURANG Rar v. Koar NATH, LL.R. 9 Lah. 400. 

The provisions of section 345, Criminal Procedure Code, 
are exhaustive of the right to compound offences. In the absence 
of a provision in the statute permitting the Court to make an 
enquiry as to the factum of an alleged compounding of an 
offence of the class specified in section 345, clause (2) it is diff- 
cult to hold that the Court has the power to do so. Specially so 
as such an agreement is inoperative until the Court sanctions it. 
It would follow that in such a case as the above where the parties 
resile from the agreement prior to the granting of the safiction 
by the Court, there is no purpose in making an enquiry into the 
disputed question whether there was an agreement to compound. 
Similar considerations will apply even in respect of the offences 
under clause (1) under the special circumstances mentioned in 
sub-clauses (4) and (5) of the section. 


Satyip MAHOMED FARIDUDDIN AHMAD v. SAIYD AHMAD 
ABDUL WAHAB, I.L.R. 7 Pat. 144. 
This decision is in direct conflict with the detisions of the 
Calcutta and the Madras High Courts, see Subbarami Reddi v 
NIC 
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Pattabhirama Reddil and the cases referred to therein. No doubt- 
the High Court of Allahabad has taken the view that it is open 
to the Court under section 34 (c) of the Guardians and Wards 
Act to investigate the accounts exhibited by the guardian and 
to amend the same by striking out objectionable items and to 
direct the guardian tô pay the balance found due on a just and 
true account. While it is desirable to have a summary pro- 
cedure for such remedies subject to a clear provision for appeal, 
it is difficult to hold that the language of the Act justifies such 
‘wide powers. The contrary conclusion that it is only the 
admitted balance as per the exhibited accounts that can be directed 
to be paid into Court and that the remedy against the guardian 
for enforting his liability on a true and just account after investi- 
gation and scrutiny is by a regular suit seems to be the proper 
view in the light of the policy of the Act and especially so 


" because the words “on those accounts” in section 34 will other- 


wise be superfluous. 


RaMGULAM TELI v. KING EMPEROR, I.L.R. 7 Pat. 205. 


“There is now a settled divesgence of views among the High 
Courts as regards the stage at which an accused in a criminal 
case is entitled to get copies of the statements of prosecution wit- 
nesses -recorded uder section 161. The amended section 162 
of the Criminal Procedure Code has enlarged the privileges of the 
accused in the matter. Still some Courts have restricted the 
right of the accused to get copies (subject to the proviso of sec- 
tion 162) to a late stage of the trial notwithstanding there is 
nothing in the section itself to justify that view. The Madras 
High Court held in In re Peramasami Rayudu,? that it is only 
after some foundation is laid in cross-examination of a parti- 
cular prosecution witness that there is some contradiction be- 
tweep the statement in Court and the statement before the police, 
that the accused can invoke the provisions of section 162. There 
is nothing in the*section to justify that view. A literal reading 
of the section will make it appear that the accused can call for 
the copy of thg statement when any witness is called for the pro- 
secution, 4.¢., when the witness is put into the box by the prosecu- 
tion. This is the view taken by the present judgment. There is 
no reason why the plain meaning of the language should not 
be adopted. The reference to the object of giving the copy to 
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1, (1926) 51 M.L.J, 249. 
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the accused which is to enable him to contradict the witness 
under section 145 of the Indian Evidence Act and the difficul- 
ties to the prdsecution in being asked to give a proof of their, 
case to the accused are not relevant considerations that can be 
taken into account to justify an additional restriction oh the 
rights of the accused which is not to be found in express terms 
in the section itself. l 


SUNDER MULL v. SATYA KINKER SAHANA, I.L.R. 7 Pat. 
294: 54 M.L.J. 427 (P.C.). 

Some misapprehensions likely to be caused by some ex- 
pressions used by their Lordships in the earlier cases of Nasir 
Begam v. Rao Raghunath Singh and Ram Bujhawan Prasad 
Singh v. Nathu Ram? are cleared by the judgment in this case. 
The authority of the Karta to borrow on security of family pro- 
perty being limited by proof of necessity, a general plea of “no 
necessity” puts the onus on the lender to show that both the bor- 
rowing and the terms thereof were within the authority. Their 
Lordships point out that the statement in the first of the two cases 
mentioned above that that the Karta had authority to borrow only’ 

“upon reasonable commercial terms” does not mean that the Court 
can limit the stipulatign for interest only to what may be describ- 
ed as the current rate of interest upon merc&ntile transactions or 
to any publicly announced and official rate of interest 
for loans generally. The expression really means “such terms 
as can be arranged freely between borrower and lender under 
the circumstanées of the particular case.” It necessarily follows 
that the terms of previous borrowings may be relevant evidence 
in particular cases and their Lordships point out that the observa- 
tions in the second case do not go so far as to hold that in no case 
can they be relevant. . 

It may be noted that the Privy Cowncil take some pains to 
distinguish the facts of the earlier cases because they observe 
that “they are binding upon their Lordships afid of course must 
be loyally followed in their application.” There are, however, 
instances where their Lordships have held themselves not bound 
by previous decisions of the Board. Baijnath Prasad Singh v. 
Tej Bali Singh" and Brij Narain Rai v. Mangal Prasad Rai.‘ 





1. (1919) L.R. 46 I.A. 145: ILL.R. 41 A. 571: 36 M.L.J. 521 (P.C). 
2. (1922) L.R. 50 I.A. 14: ILR. 2 Pat. 285: 44 MLJ. 615 (P.C). 
3. (1021) L.R. 48 LA 195: ILR. 43 A. 228: 40 M.L.J. 387 (P.C.). 
4, (1923) L.R. 51 I.A. 129: LL.R. 46 A. 95: 46 M.L.J. 23 (P.C). 
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C. V. N. C. T. CHIDAMBARAM CHETTIAR v. MA NYEIN ME 
AND OTHERS, I.L.R. 6 Rang. 243. 


4 The rule of succession in the case of a Hindu convert to 
Mahomedanism was stated by Matnaghten in his Principles of 
Hindu Law, Vol. II, as follows: “The heirs according to Hindu 
Law will take all the property which the deceased had at the 
time of his conversion and the devolution of subsequently 
acquired property will be governed by the Mahomedan Law.” 
After the passing of the Caste Disabilities Removal Act of 1850 
the convert does not lose any of his rights of property and the 
first part of the rule as stated by Macnaghten will not be correct. 
Mayne in kis Hindu Law and Usage has given reasons for doubt- 
ing the correctness of the same. The decision under review 
examines the question in detail in the light of the authorities 
relied on by Macnaghten as precedents and finally holds that the 
Hindu relations are not entitled to succeed to any of the pro- 
perties of the déceased convert. The question of succession 
will be governed by the law to which the deceased was subject 
at the time of his death. In the analogous case of a Hindu 
“convért to Christianity, the question has been considered by the 
Privy Council in Kamawani v. Digbijai Singh.t There can be 
no doubt, therefore, that even in the present instance the Hindu 
relations who are sfot heirs under the Mahomedan Law cannot 
successfully lay claim to succeed to the properties or share in 
the same. 
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ABDUR RAHIM v. MAHOMED.BARKAT ALI, 1.L.R.-55 Cal. 
519: 54 M.L.J. 609 (P.C.). | 


This decision of their Lordships sets at rest some of the e 
doubts that have been entertained on the construction of seetion 
92 of the Civil Procedure Code. In Mufti Ali Jafar v. Fagal 
Husain Khan’ a division bench of the Allahabad High Court 
held that a suit by some persons interested in a charity for a 
declaration that an improper alienation by the trustees of the 
charity was not binding on the same would not be maintainable 
without the sanction of the Advocate-General, having regard to 
the provisions of section 92 of the Code. In that case, the learn- 
ed Judges did not consider carefully the various clau$es of the 
section or its scope having regard to its previous history under 
the prior codes of Civil Procedure. The learned Judges were 
of opinion that all suits based on a breach of a public religious 
or charitable trust could be brought only in conformity with 
sub-section (1) of section 92 of the Code and clause (4) should 
be read generally and not ejusdem generis with the previous 
clauses, a view which would render unnecessary the enactment 
by the Legislature of so many tlauses carefully worded having 
reference to the previous decisions. Their Lordships of the 
Privy Council have carefully pointed out in the case under notice 
the limits of the rule laid down in Vagliano’s case" that the pre- 
vious state of the law should not be considered in the construction 
of statutes and have come to the conclusion that a suit by some 
persons interested in a charity for a declaration against the 
alienees of the charity properties that an improper alienation by 
the trustee is not binding on the charity and for an injunction 
against the alienees restraining them from receiving the rents 
of those properties would be maintainable even though not 
brought in conformity with the provisions of section 92 (1) of 
the Civil Procedure Code. This view of their Lordships upholds 
the Full Bench decision of the Madras High Court in Venkata- 
ramaha Aiyangar v. Kasturiranga Aiyangar® which from the 
arguments, as reported, does not appear to have been cited before 
- the Board. It is somewhat significant that a singte Judge of the 
Madras High Court in Innastmuthy Pillai v. Rev. Luts* followed 
the Allahabad decision after distinguishing the Full Bench deci- 
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sion of the Madras High Court on some ground which is not 
very cleAr. The conclusion of their Lordships on this part of 
the case may be stated to be that section 92 has only reference to 
anq bars suits for the reliefs specified and against the trustees, 
unless they are brought in the manner provided in sub-section 
(1). In this view, both the decisions in Mufti Ali Jafar v. Fasal 
Husain Khaw and Innasimuthy Pillai v. Rev. Lute* would in 
effect be overruled. 


There is one other point that has to be noticed on this part 
of the case, namely, whether in a suit brought under section 92 
of the Code, a stranger who is hn alienee of the trust properties 
improperly alienated away can be made a party defendant along 
with the defaulting trustee and any reliefs can be given against 
him. Before this decision of the Privy Council there has been 
a considerable body of authority in this country that the alienee 
cannot be directed in a suit under section 92 of the Civil Proce- 
dure Code to deliver possession of the properties to the new 
‘trustee appointed under the decree consequent on a declaration 
of the invalidity of the alienation to him by the defaulting trustee, 
though it has been held that £ declaration can be given in the 
presence of the purchaser that the alienation in his favour is 
not binding on tye charity and that for the purpose of this 
declaration, the lienee is a proper party though not a necessary 
party to a suit under section 92 of the Civil Procedure Code. 
Sae the judgment of Mookerjee, J., in Gholam Mowtah v. Ali 
Hafis* where all the prior decisions are collected and Ramrup 
Goshain v. Ramdhari Bhagat. There are also some decisions 
of the Madras High Court given by Sir John Wallis, C. J., in 
Raghavahi Chetty v. Pollati Sitamma™ and Rangasami Naidu v. 
Chinnasame Aiya? to the effect that the alienee is not even a 
proper pafty in a suit under section 92 and no declaration can 
eveh be granted agaist him that the alienation to hiin is not 
binding on the trust and that the alienee must be removed from 
the record of the suit as a person who is an improper party to 
the suit under section 92 to which the only proper defendants 
would be the trustees of the charity. Again, Sir Lancelot Sander- 
son, C. J., would, on the construction of Order 1, Rule 3 of the 
Civil Procedure Code, seem to be inclined to the same view in 





1. (1922) I.L.R. 44 A 622. 
T 4. (1926) 24 L.W. 286. . 
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Gholam Mowlah v. Ali Hafie.'. We are not sure whether the 
presence of both Sir John Wallis and Sir Lancelot a eee on 
the Board who decided the present case is without significance 
when their Lordships say that no relief can be granted against 
-a third party in a suit under section 92. Jt may be open to argu- 
ment hereafter whether their Lordships have not gone the length 
of holding that the alienee is not even a proper party to a suit 
under section 92 and that consequently not even a declaration can 
be granted against the purchaser in such a suit regarding the 
invalidity of the alienation by the trustee, thus affirming the view 
of Sir John Wallis, C.J., in Raghavals Chetty v. Pollatt Sitamma™ 
and Rangasami Naidu v. Chimnasami Aivar? referred to above. 


GIRIMONI DASI v. TARINI CHARAN Poret, 1.L.R. 55 Cal. 
538. 


In this case a division bench of the Calcutta High Court has 
held following two prior decisions of a single Judge of that 
Court in Dekari Tea Company, Limsted v. India General Steam 
Navigation Company, Limited? and Amarchand Chamaria w 
Banwari Lal Rakshit that when an award is passed in an arbit- 
ration pending suit, but without any reference through Ceurt, 
the award cannot be given effect to and pagsed into a decree of 
Court under Order 23, Rule 3 of the Civil Procedure Code. 
Shortly before this decision, a Full Bench of the Bombay _ 
High Court in Chanbasappa v. Basavalingayya"* went into 
the question very fully and came to the contrary conclusion 
holding that the provisions of section 89 of the Civil Proce- 
dure Code expressly save the rule enacted in Order 23, Rule 3 
and the award can, therefore, be given effect as an adjustment 
or compromise, even though it may not be assented to by 
parties subsequently. This decision of the Full Bench was given 
so shortly before the decision under flotice, that it could not 
have been referred to by the learned Judges jn the present case. 
Again the Bombay decision has been followed by a Full Bench 
of the Madras High Court in Subbaraju v. Venkataramarayu.”? 
The result, therefore, is that there are Full Bénch decisions in 
Bombay, Madras and Allahabad in Chanbasappa v. Basavalin- 
gayya, Subbaraju v. Venkataramaraju? and Gajendra Singh 








5. (1915) 28 C.L.J. 4. 
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v. Durga Kunwar” to the effect that such an award can be given 
effect to nder Order 23, Rule 3 of the Civil Procedure Code. 

„It is not, therefore, unlikely, that when the question comes up 
“again before the Calcutta High Cdurt, it may adopt the conclu- 
sion arrived at by the, Bombay Full Bench after an exhaustive 
consideration of the question. It may, however, be remarked 
that when an award is thus given effect to under Order 23, Rule 3, 

so long as there is no illegality in the award itself, there seem to 
be no machinery to question it on the ground of any miscon- 
duct of the arbitrator, ‘his partiality or corruption in the course 
of the arbitration. This would seem to be the result of the 
observatiops of Crump, J., in Chanbasappa v. Basavalingayya,” 
that the word “lawful” in Order 23, Rule 3 has reference to 
the nature of the compromise arrived at and not to the proce- 
dure in arriving at the award. This is one of the difficulties 
pointed out by Rankin, C, J., in Amarchand Chamaria v. Ban- 
wart Lal Rakshit” in the way of giving effect to the award under 
Order 23, Rule 3 and it is not clear how this difficulty is to 
be got over. 


10. (1921) I.L.R. 49 C. 608 . 
11. (1927) I.L.R. 51 B. 908 at MB (F.B.). 
: 13. (1925) I,L.R. 47 A. 637 (F.B), 
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GOPAL Ram v. MAGNI Ramp [:L.R. 7 Pat. 375 (E.B. ): 


We agree that the order of the District Judge appealed 
against was really one under, S. 43 of Act V of 1920 and the 
leave of the court was necessary for an appeal against the é same, 
such leave however may be given in proper cases even ‘at the 
time of the final hearing. The Madras High Court also’ has 
taken a similar view in W. Elliot, Oficial Receiver,’ Cuddapah 
v. Mopparapu Subbiah" and Ananthanarayana Atyar v. Sankara- 
narayana Aiyar*. There is also a good deal of force’in the 
contention that the arder of the High Court admitting the appéal 
and directing notice to the respondent was virtually one. grant- 
ing the required leave by necessary implication. The ebservation 
of the learned Judge that O. 41, R. 11 had no application to the 
case is however not intelligible, inasmuch as O. 43 makes the 
provisions of O. 41 applicable so far as may be, in the case of 
appeals against orders and S. 5'of the Insolvency’ Act attracts 
the procedure of the Civil Procedure Code, “Apart from that, 
however, the principle of the ruling of the Privy Coundil im 
Krishna Aiyangar v. Nallaperiimal Pilla? may well be a. on 
as justifying the decision on this point. 


-  On-the main point decided by the Full Benes there js. a 
divergence of opinion among the High Courts. While the Cal- 
cutta, Lahore and Patna Courts hold that an extension of time 
under S. 27, clause (2) of Act.V of 1920 can be granted even 
after expiry of the period originally fixed and that, in such 
circumstances S. 43 of the Act does not compel the Court to 
annul the adjudication, the Madras High Court takes a con- 
trary view. See Tirumala Reddi Chinnappa Reddi v. Kola- 
kula Thomasu Reddit. But even in Madras the decisions are 
not quite uniform. See Arumagirs Mudalier v. Kandaswomi 
Mudaltar® and Manikkam Pattar v. Nanchappa Ghettiar’. We 
think thé view of the Full Bench is he correct one. The 
discussion as to whether S. 43 is mandatory or directory is 
really beside the point. It may be granted th4t if the conditions 
required for the applicability of S. 43 are found to exist, the 
Court is bound to annul the adjudication and ig this sense the 
words are mandatory. The real point, however, is whether the 
applicability of S. 43 cannot be excluded by the granting oi 
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further tinge under S. 27, clause (2) even on an application filed 
after the ‘expiry of the period fixed under S. 27. There is 
„nothing in the language of S. 27 to limit the’ power of the 
‘Court to grant an extension of time only to cases where the time © 
fixed has not expired or where an application has been filed 
before the said period. The language is general and comprehens- 
ive enough to include cases of extension even after the expiry 
of the period fixed. S. 148 of the Civil Procedure Code and 
the inherent power of the Court recognised by the Privy Coun- 
cil in the case of Badri Narain v. Sheo Koer" are sufficient 
authority for the same. There is again nothing in the language 
of S. 43 of the Insolvency Act which makes the application of 
S. 148 of the Civil Procedure Code by reference to S. 5 of the 
Act inapplicable or inconsistent with the terms or objects of the 
Act. The assumption that an annulment of adjudication is in all 
cases a punishment of the defaulting insolvent is incorrect. Cases 
are conceivable where the annulment of the adjudication order is ` 
really of benefit to the insolvent and some of the creditors whom 
he might have fraudulently preferred and it may be that in those 
eases.an annulment of adjudication may really operate to the 
detriment of the majority of creditors. The vesting of the pro- 
perties of the insolvent under S. 37 in some third parties may 
not always be an adgquate safeguard. An annulment may pre- 
vent the starting of proceedings under Ss. 53 and 54, to avoid 
fraudulent transfers and preferences by the insolvent. In view 
of the time limit fixed by the sections a fresh adjudication by 
the creditors may not give them the same advantages. While 
perhaps in the case of transfers in fraud of creditors, the credi- 
tors may take proceedings under S- 53 the hardship is undoubted 
in the case of fraudulent preferences as these can be avoided 
only under the Bankruptcy Laws and within the time: limited. 
The decision’ of the Sindh Court in Saligram v. O ficial . Receiver" 
is instructive on the poirt under discussion. 





JIJIBAOY N. Surety v. T. S. Caertyar Firm, L. R. 55 LA. 
161 : LL.R. 6 Rang. 302 : 54 M.L.J. 696 (P.C.). 


This decision of the Privy Council sets at rest the conflict 
of views in the High Courts as regards the construction of 
S. 12 of the Limitation Act (IX of 1908). Their Lordships 
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overrule the view that the time aken for obtaining pies of 
judgment and decree can be excluded only if the said documents 


are required tò be filed along with the memorandum of . 


appeal. Even if the rules of*the Court do not require the said 
documents to be filed along with the memorandum of appeal, 
the time properly taken to obtain them must be excluded as 
S. 12 does not say why the time is excluded but simply enacts 
it as a positive direction. There may well be other reasons 
why the legislature provides for the exclusion of the said period. 
The authority of the decisions of the Madras High Court in 
Kumara Akkappa Nayanim Bahadur v. Sithala Naidu and Abu 
Backer Sahib v. Secretary of State’ in so far as they proceed 
on the construction of S. 12 is specifically rejected. The deci- 
sion of the Full Bench in Pasal Muhammad v. Phd Kual is ex- 
plained away as not a decision under the Limitation Act. This 
will be correct only if it is understood that the period of limita- 
tion was not one fixed under the Limitation Act. The state. 
ment of their Lordships that the clause in the Letters Patent 
which conferred the right of appeal fixed its own period for the 
game is however inaccurate as the period for. preferring, the 
Letters Patent Appeal was regulated not by the Letters Patent 
itself but-by the rules of practice of the High Court which provid- 
ed that all such appeals should be preferred “within ninety days 
unless the Court in its discretion on good cause shown shall 
grant further time.” No doubt it has been held that the period 
of time fixed by any special enactment which is a complete Code 
in itself cannot be affected by reference to the general provisions 
of the Limitation Act. An instance of this will be found in 
the decision of the Privy Council in Muhammad Bahadur Khan 
v. The Collector of BareiHy*. It is difficult to hold the case in 
Pasal Muhammad v. Phul Kua came under the principle of 
the above ruling. It must, therefore, he now taken that the de- 
cision in the Allahabad Full Bench cas@ is really erroneous, 
though their Lordships do not say so in so many terms but seem 
to exclude that case from their consideration as belonging to a 
different type altogether. The Madras High-Court has, rely- 
ing on the principle of the decision in Muhammad Bahadur 
Khan v. The Collector of Bareilly‘, held that the Indian Registra- 
tion Act and the Madras Forest Act are special Acts complete in 
themselves and the general provisions of the Limitation Act do 
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not apply,to proceedings thereunder. See Veeramma v. Abbiah’ 
and Abu Docker Sahib v. Secretary of State for India’. Reference 

«Imay also be made to Srinivasa Atyangar v. Secretary of State 
“for [ndia* and to Lingayya v. Chinna Narayana’ where similar 
questions arose with reference to the Madras Revenue Recovery 
Act, II of 1864 and to the Provincial Insolvency Act, III of 
1907. The decision of their Lordships, however, does not deal 
with the question whether the general provisions of the Limita- 
tion Act can be applied to the case of proceedings under special 
enactments which are not complete codes and therefore self- 
contained. Their Lordships, however, point dut in their judg- 
ment that,S. 12 makes no reference to the Code of Civil Proce- 
cedure or to any other Act. It is significant that the legislature 
has now altered the terms of S. 29 of the Limitation Act IX of 
1908 by Act X of 1922. In view of this legislative modifica- 
tion, the decision in Lingayya v. Chinna Narayana’ is no longer 
of authority. Apart from the true interpretation of S. 12 of 
the Limitation Act the matter is concluded by the express terms 
of S. 29, clause (2) of the Limitation Act as it now stands after 

*the modification by Act X of 1922. There is, however, no refer- 
ence to the same either in the judgment of the High Court or of 
tht Privy Council. The argument seems to have proceeded upon 
the footing that assuming that S. 12 applies on its true construc- 
tion it does not apply to cases where the two documents referred 
to are not required for being filed along with the memorandum 
of appeal and that the time taken for obtaining them is not 
“requisite” within the meaning of the section. It is this conten- 
tion which is rejected by the Privy Council. It may also be 
noted that the rules framed by the Rangoon High Court in res- 
pect of appeals against decrees passed in exercise of its original 
jurisdiction’ dispense with production of the certified copy of the 
decree only and that ordinarily a certified copy of the judgment 
should be filed along wth the memorandum of appeal unless there 
is a special order dispensing with that also. It would therefore 
seem to follow that the time taken for obtaining a copy of the 
judgment should in any event have been excluded but the point is 
immaterial as 6n the true view of S. 12, even the time requisite for 
obtaining a copy of the decree as well should be excluded. 
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PRARE Moman PRASAD v. RAGHUNATH Lu, I. LR. 50 AIL 
259.. 4 
The Allatabad High Court cannot reconcile itself to a 
decree-holder not certifying payment before the time for exe- 
cution expires, being allowed to use the payment by certifying 
the payment in the application for executton. There is no rule 
of limitation prescribing a time within which certifying by the 
decree-holder should take place. -The prohibition as to evidence 
of payment is only in the absence of a certificate. The earlier 
Allahabad cases make the mistake of thinking that recording is 
essential before payments can be recognised in execution. Even 
so, the earlier Allahabad cases would not prohibit certifying 
after the execution is barred that is apart from the payment— 
all that they insisted upon was that the certifying must precede 
the application for execution. That is a mere technicality for 
it can be easily avoided by putting in a certificate first and the 
execution application next on the same day. These weak points 
in the argument of the Allahabad High Court are noticed by 
Mr. Justice Mukherjee who inclines to the view of the other 
High Courts. Mr. Justice Ashworth suggests a new justifica-. 
tion for the Allahabad view. He thinks that the effect of the 
provision that the executing Court cannot recognise uncertifjed 
payment is that the execution Court must compute limitation 
frèm the date not of payment but of certification. To recognise 
a payment not certified before the decree became barred would 
‘be, in effect, according to him giving recognition to uncertified 


_payment. This is tantamount to adding a new clause of limita- _ 


tion by analogy or implication which is certainly not permissible 
for the Courts to do. 


Jasta Manno v. THAKUR Sri Gat, LL.R. 30 All. 265. 

This is a curious application we should rather think mis- 
application of Vidya Varudhe v. Balsami Aiyart No doubt 
that case is authority for saying that the property of the temple 
or mutt dedicated for the general purposes of the mutt or 
temple does not vest in the Matadhipathi or Manager so as 
to attract the application of Art. 134 or section 10 of the 
Limitation Act. But that is hardly a justification for holding 
that the amounts received by the manager whose position is 
recognised to be fiduciary and coming within the scope of sec- 
tion 92 of the Civil Procedure Act should be governed by 
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a ; 
Art. 62 of the Limitation Act. The appropriate article we 
should tHink in such a case would be Art. 120—the cause of 
action accruing from the date of the termination of the mana- 
* gership or if the managership is continuing, when there has 
beer? a demand and refusal. (Yerukola v. Yerukola.") He being 
the manager of the institution, his receipt was rightful and his 
possession also was rightful. No sort of cause of action against 
him arose on the receipt by him except the right to have it account- 
ed for when demand was made on behalf of the deity by some 
person duly authorised in that behalf. If his position is not 
that of a trustee, it was that of an agent to whose case Art. 85 
would be the appropriate article applicable. 


Ismet Prasan v. SRI Ram, I.L.R. 50 All. 270. 

This case is one just on the line and necessarily one 
involving a lot of difficulty. A foreign judgment given 
on default without taking evidence is one not given 
on the merits within the meaning of Section 13, Civil 
Procedure Code. Is a judgment not given on evidence 

*but purporting to be on the merits—would that be one on the 
merits? So far as that section is concerned, it is not what 
the Court purports to do that is material but what it has done 
seeing that no evidence of any sort was taken. The conclu- 
sion being one based upon the fact that the document wa’ 
registered and that the defendant did not appear though served, 
it is rather difficult to say that the judgment is one rendered on 
the merits. If a judgment given ex parte in the absence of the 
defendant though on evidence, could be so regarded is itself not 
a settled point. (See Mahomed Kassim & Co. v. Seen Pakir 
Bin Ahmed.) 


EQUITABLE TRUST Company v. Hariz MUHAMMAD, I.L.R. 
50 All. 276. 

On the question as to whether interlocutory order such as 
refusing to add parties would come within Section 115, ‘Civil 
Procedure Code, there is a sharp difference of opinion between 
the various High Courts, on the one side the Calcutta, Bombay, 
Patna, Madras and Rangoon High Courts, on the other the 
Allahabad and Lahore High Courts. Umed Lal v. Chand Mal 


— 








2. (1922) I.L.R. 45 M. 648: 42 M.L.J. 507 (F.B.). 
3. (1925) I.L.R. 50 M. 261: 52 M.L.J. 240 (FB). ° 
4, (1926) I.L.R. 54 C 338: 2 M.L.J. 368 (P.C). 
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referred to and distinguished in this case is cltar authority -fòr 
the position that a question as to addition of parties mifht involve 
a question of material irregularity or jurisdiction so as to bring, 
the case within section 115, Civil Procedure Code. But it is? 
equally true as pointed out in this case that the question at “issue 
in this case, vis., as to- whether the order refusing to make 
a person a party could be revised did not arise in that case 
as the revision was against the decree in a case in which no 
appeal lay on the ground that deciding the suit in the absence 
of the parties interested vitiated the judgment, the judgment 
was reversed and the suit was dismissed -and this order was up- 
held by the Privy Council. - 


DORAISAMI GURUKAL v. SUBRAMANYA GURUKAL, I.L.R. 
51 Mad. 266: 54 M.L.J. 361. 


Rent means whatever lawfully payable in money or in kind 
or both to a landholder for the use or occupation of land in his 
estate for the purpose of agriculture and includes: whatever is 
payable on account of water supplied or taken—S. 3, clause, 
(11). Clause (15) contemplates a rent legally due on land. 
No doubt rent may not be enhanced except as provided in the 
Act but any question of enhancement would arise only if there 
Jsa legal lower rate. : , ; 

Section 28 raises a presumption that the rate being paid is 
the lawful rate but is ‘rebuttable. The rate paid may 
be less than the proper rate under section 25 for 
any of the reasons referred to in section 26. A return 
to the original rate in cases permissible under section 26 
would not be an enhancement prohibited by the Act. Or again, 
the rate might be all right but the area might be wrongly 
given. In such a case, charging rent for the area left out is not 
considered enhancement by the Act, so that it is perfectly clear 
that all raising of the previously paid rent is not enhancement 
but only raising the lawfully payable rent is such. Accordingly if 
there is no definite rent on the land irrespective of the crops rais- 
ed but only a crop war rent then a variation of thé rent according 
to the crop though in fact the rent charged is higher rent than 
that previously charged is not enhanced rent. Viewed from that 
point of view, charging for water taken to which the tenant is 
not entitled does not constitute an enhancement. It is a charge 
for something to which he is not entitled according to the terms 
of the lease but which he has taken and for which he is bound 
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to pay. It would not come within clause (30). As Mr. Justice 

Ramesampobserves the landlord would be remediless if the view 

put forward by Mr. Justice Curgenven which appealed to Mr. 


s Justice Jackson was accepted. Jt is not an altogether irrele- 


vant circumstance but we think the sections referred to by us 
.do justify the construction put by the majority on the Act. 


SUBBARAJU V. VENKATARAMARAJU, I.L.R. 51 Mad. 800: 
55 M.L.J. 429 (F.B.). 


The Madras High Court has been uniformly holding that 
an-award on a reference pending suit without the intervention 
of the Court may be made a decree of Court under Order 23, 
Rule 3. The various provisions of the Civil Procedure Code 
under which defects in the award can be remedied would not 
obviously be available in such a case. As to what are the limita- 
tions subject to which the award can be made into a decree of 
Court, there is no authoritative decision. Misconduct of the 
arbitrators, there is no doubt, would be an invalidating circum- 
stance but whether not all interested persons being parties to 
the reference, or matters outsifle suit or persons not parties 
being included in the reference, are objections available, there 
is no authority but observations in Nanjappa v. Nanjappa Rao” 
would seem. to point to the contrary. That the same dosti: 
ment should lead to a decree if application is made under ont 


section and not, if made under another would undoubt-.... 


edly seem -to be an anomaly and it is also difficult 
to understand the object of enacting section 89 but notwith- 
standing the provisions of the code relating to the filing of awards 
passed without the intervention of the Court, there is nothing 
to prevent parties suing upon awards or of pleading awards in 
defence to dctions and so long as that can be done, it can be no 
great objection that a articular species of them passed during 
suits should similarly afford grounds of defence. 


Naam anaa aaa aaa aaa aaa aaa maan aa aaa anakan 


. 1. (1912) 23 M. L.J. 290. 


Ly] THE MADRAS LAW JOURNAL (N. L C.) 47 
. ° 

Kamara ProsaD SUKUL v., KISHORI MoHAN PRAMANIK, 
LLR. 55 Cal. 666. ' 

This decision deals with the liability of joint tort-feasors : 
and the effect, on the maintatnability of an appeal by reason of” 
the non-joinder in the appeal of some of the joint tort-feasors 
against whom a judgment was obtained in the lower Court. The 
learned Judges have held that in such a case, the appeal would 
not be maintainable and could not proceed to judgment on the 
merits. 

It is well-settled law that the liability of joint tort-feasors 
is joint and several in its nature. We venture to think all that 
the learned Judges mean when they say that this is pot an in- 
flexible rule is that when they are not joint tort-feasors in the 
strict sense of the term as when by their independent action and 
without a common design an injury is caused to a third person, 
then the rule has no application and there is in reality in such 
cases only separate torts and not a joint tort and consequently 
there is only a several liability. This aspect of the question was 
clearly discussed by the Court of Appeal in The Koursk* 
where by the independent negligent acts of two steamers» 
a third steamer was injured and it was held that those two 
were not joint tort-fcasors and a judgment obtained against 
one of them would not bar an action againg the other. 

Coming to the case of joint tort-feasors, the learned Judges 
have held, following the leading case of Brinsmead v. Harrison* 
and the other English cases, that a judgment obtained against any 
one of them is, even in the absence of satisfaction, a bar to 
an action on the tort against the others. This rule seems to have 
been rested in England more on stare decisis than on any clear 
intelligible principle. Indeed Montague Smith, J., in Brinsmead 
v. Harrison’ says that if the matter were res integra, he would be 
inclined to take the opposite view that until satisfaction a judg- 
ment against one joint tort-feasor wold not bar an action 
against another. This seems to be the rule in the United States 
where the same system of law is administered. Willes, J., in 
the same case puts it as a rule of procedure which, if it were only 
such, would not apply to this country. In the safne case Kelly, 
C.B., would base it on a principle of transit in rem judicatam; 
but it is not easy to realise the force of it in the case of a joint 
and several liability, whatever may be its force in the case of 
joint liability. In this connection we would draw attention to 








1, (1924) P. 140. 2. (1872) L. R. 7 C P. 547, 
3. (1871) L. R.6 G P. 584, . 


NIC a 
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the observations on the principle of transit in rem judicatam, by 
Lord Penkance in Kendall v. Hamnlion*, even with reference to 
joint liability. . 
À In the case of contracts where there is a joint and several 
liabifity, it has been the accepted law, that a judgment against 
one of the joint contractors without satisfaction would not bar 
an action against the others, King v. Hoare’. The rule of tran- 
sit in rem judicatam does not therefore really seem to affect the 
question. The decision in Brown v. Wootton’ would put it that 
in the case of joint tort-feasors, an uncertain liability is made 
certain by the judgment against one of the joint tort-feasors and 
that this distinguishes it from the case of a joint and several 
contract Where the damages are certain. This distinction does 
not seem to proceed on any legal principle. It therefore remains 
that the decision in Brinsmead v. Harrison? rests on stare decisis 
from the case of Brown v. Wootton’. It is interesting to note 
that Bankes, L. J., in The Koursk* did not apparently 
feel satished about the variety of reasons given for the rule in 
Brinsmead v. Harrison. As for the rule of convenience, at least as 
e much can be said against the rule laid down in the case, as in its 
favour. It may therefore be tat when the matter comes to be 
examined on principle in this country the Courts may consider 
whether the English rule has to be adopted or the rule adopted in 
America, and which has been applied even in England in the case 
of joint and several liability in the case of contracts. 

Again, the decision of the question has not been rested in the 
English Cases, on any view of the right of contribution as be- 
tween the joint tort-feasors and it may well be presumed that 
the one has no necessary connection with the other, as can be 
seen from the case of joint and several contractors in which 
case, there is a right of contribution but still a judgment against 
one is not“ bar to a suit against the others. 

It remains to enotice, that the observatiofis ‘of the 
learned Judges at page 672, that the rule in King v. 
Hoare®, has been held applicable to the case of joint debtors 
in this country are by no means clear. The weight of authority 
in this countwy, as we understand it, is that, by reason of the 
enactment of S. 43 of the Indian Contract Act, all joint pro- 
mises are, in the absence of a contract to the contrary, joint and 
several in their nature. That this is the effect of section 43 is 





1, (1924) P 140. 2. (1872) L R 7C. P. 547. 
4, (1879) 4 A.C. 504 at 525-529. 5, (1845) 13 M. & W. 4%. 
6 6. (1605) Cro. Jac. 73 : 79 E. R. 62. 
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the opinion of Sir Frederick Pollock, in his sae ae on the 
Indian Contract Act and the sanfe was laid down in Wuhammad 
Askari v. Radha Ram Singh after a careful examination of the 
authorities. This decision Jas been generally followed by the 
other High Courts. See Ramanjusu Naidu v. Aravamudn 
Atyangar®, Mool Chand v. Alwar Chetty, Motilal Bechardass 
v. Chellabhar Harirant’®, Ragluinath Dass v. Baleswar Prasad 
Chaudhuri" and Krishna Dass Roy v. Kali Tara Chowdhurans", 
In this view, the rule in King v. Hoare® which is based on a joint 
liability under a contract and not a joint and several liability 
has no application in this country. Baron Parke in King v. 
Hoare” pointed out that in the case of a joint and several liabi- 
lity under a contract, a judgment without satisfaction against 
one of the debtors would not bar another action on the contr- 
act against the others. The observations of the learned Judges 
would thus not seem to represent the result of the decisions on 
this question, although there is no direct decision of the Privy 
Council on the matter and some recent decisions of the Bombay 
High Court have taken a different view of section 43 of the 
Contract Act. - 





KisHan SINGH v. THE Kinc-Emperor, I.L.R. 50 All. 
722 : 55 M.L.J. 786 (P.C.). . 


The question in this case was whether on an application 
for revision by the Government, the High Court can alter a 
conviction on culpable homicide into one for murder when on 
the latter charge he had been acquitted and there is no appeal 
so far as that conviction is concerned. Their Lordships hold 
that it cannot. Section 439, Cl. (14) is perfectly clear 
that the High Court cannot convert, while acting under 
that section, a finding of acquittal into one of con- 
viction. But the High Court of Madras in Re “Balt Reddi? 
held that that clause only applies where there has been a com- 
plete acquittal and not when there is merely an acquittal on one 
of the charges. Their Lordships dissent” from this view. 
Their Lordships do not however express an opinion on the ques- 
tion whether in the circumstances of that case, the decision was 
right. In that case there was an acquittal on the charge of 
murder and a conviction on a charge of rioting and the accused 


5. (1845) 13 M. & W. 494. 7. (19000) IL-R. 22 A. 307. 
8 (1909) ILR. 33 M. 317. 9. (1915) I.L.R. 39 M. 548. 
10. (1892) I.L-R. 17 B. 6. 11. (1927) IL.R. 7 Pat. 353, 
12. (1917) 22 C.W.N. 289. 13, (1913) I.L.R. 37M. 119, 
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had appealed against the conviction and the High Court had given 
notice of &nhancement. On the appeal their Lordships altered 
the conviction into one of murder and purported to enhance the 
Sentence under S. 439, that is to say, they did not purport to alter 
the atquittal into one of conviction on the revision but only 
enhanced the sentence*under that section. As to the legality 
of this course, their Lordships express no opinion. 





Quapri Jaman BEGAM v. Fazar AHMAD, I.L.R. 50 All. 748. 


The Allahabad High Court held under the old Code that 
when a compromise is brought to the notice of the Court by one 
party but i denied by the other, it is not bound to investigate the 
question. The Legislature has overruled that view. In this deci- 
sion, it holds that the Court cannot inquire under O. 23, R. 3, 
into the question whether the compromise is vitiated by fraud— 
in its view, the use of the word “lawful” makes it clear that only 
the question of legality of the compromise can be considered. 
We think that this is a wholly gratuitous assumption and is to 
be deprecated as it imputes to the Legislature an intention to 
imultiply proceedings for no conceivable reason. The language of 
section 23 of the Contract Act is different and we do not quite 
see why a compromise vitiated by fraud or unsupported by con 
sideration should be regarded as a -lawful compromise. 


e [END oF VOLUME LV.] 
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NOTES OF RECENT CASES. 


Madhavan Nair and C.M.A. No. 559 of 1925 
Jackson, JJ. and C.M.A. No. 70 of 1926. 
and May, 1928. 


Civil Procedure Code, O. 21, Rr. 66 and 69—Sals without fresh 
proclamation—Watver by judgment-debtor—Non-mention of the 
upset price—If a material irregularity. 

‘Failure to publish the sale proclamation is not an illegality 
vitiating the sale but an irregularity which tan be waived by the 
judgment-debtor. 

Omission to state upset price in the sale proclamation is not 
a material irregularity or fraud under O. 21, R. 90. 


T. 8. Ramaswami Aiyar and V. Sundaram Aiyar for 
Appellants. 


K. V. Krishnaswami Aiyar and V. Rajagopala Aiyar for Res- 
pondents. 
N. 8. — j 
The Chief Justice, Beasley Ref. @ase No. 19 of 1927. 
and Madhavan Nasir, JJ. 
7th May, 1928. 
Indian Income-taz Act (1922), 8. 10 (2) (#4)—Borrowed 
captial—Fatlure of the business—Interest whether deductible. 
Where a person carrying on banking business borrows money 
and invests it in a separate piecegoods business and that business 
subsequently fails and the sum invested is lost, 
Held, the interest on the borrowed money must be deducted 
under "8. 10 (2) (#%) in computing the profits and gains of the 
banking business. f 


2 


a . 
K. V. Krishnaswami Atyar and F. Rajagopala Atyar for 
Assessee. 
M. Patanjali Sastri for Commissioner of Incomt-tax. 
N. 8. —— 
Ramesam, J. i Cr. M. P. No. 350 of 1928. 
28th June, 1928. 
< Criminal Procedure Code, 8s. 435 and 489—Complatnt for 
_ the offence ‘of perjury—Complaint not disclosing the facts neces- 
sary to constitute the offence—Power of High Court to quash 





proceedings. 
`` -Where a complaint was preferred under 8. 476, Criminal 
Procedure Code, by the 1st Class Magistrate against the petitioner 
for the offênce of giving false evidence and the complaint on the 
face of it did not contain the several facts to constitute the offence, 
_ Held, the High Court had powers to interfere and quash the 
proceedings as no case had been made out. ` 

39 M. 561 referred to. 4 

K. 8. Jayarama Atyar and Y. Rajagopala Atyar for Petitioner. 

The Public Prosecutor for the Crown. 

e N.S. —— 
Wallace, J. ° 0. R. P. No. 510 of 1927. 
18th July, 1928. 

Material alteratwon—Promissory note—One of the exeoutants 
not a marksman but a signatory—Puiting on hs mark—I f 
amounts to material alteration. 

Where it was found that, though a promissory note purport- 
ed to be executed by two persons, it bore only the mark of one of 
them who was not a marksman but a signatory, and the plaintiff 
was also a party to the fraudulent getting up of the note as if exe- 
cuted by that person by afiixture of his mark thereto, 

Held, that it amounted to material alteration of the promis- 
sory note Bosas to disentitle the plaintiff from getting a decree 
even against the other admitted executant of the pronote. . 

26 M.L.J. 257 followed. i . 

ALR. 1925 Mad. 929 not followed. 

E. Venkateswaran for Petitioner. 

T. M. Rameswami Atyar for Respondent. 

N.8. —— | 

Reilly, J. 8. A. No. 206 of 1927. 

18th July, 1928. 

Civil Procedure Code, 0. 22, R. 4—Death of respondent in 
appeal—Some only of the legal representatives added within the 
period of limtiation—H fect. i 


8 


Where, on the death of a respondent in an appeal, ati only 
of his legal representatives were Brought on record within the 
period of limitation, 

Held, that the estate must be deemed to have been sufficient- 
ly represented by them and the appeal did not abate eithem as 
against the legal representatives added within the period of limita- 
tion or against the other legal representatives. 

V. Ramaswams Atyar for K. Rajah Aiyar for Appellant. 


Ch. Raghava Rao and <A. K. Ramachandra Atyar for 
Respondent 

N. 8. = 
Rely, J. B. A. No. 755 of 1925. 
35th July, 1938. Š 

Negotiable Instruments Act, 8. 27—Promissory note—Ezecu- 
tion by a partner of a firm—Recttal that amount borrowed for the 
purpose of the firm—Personal liability of the partner who did not 

Where a promissory note was executed by one partner only 
of a firm in favour of the plaintiff and the note contained a recital 


to the effect that the debt was for the purpose of the business of 
the firm, . j 


Held, the partner who did not sign the promissory note 
was also personally liable. 


6 
17 M.L.J. 126; 46 C. 663 (P. C.) referred to. 


K. V. Krishnaswami Aiyar for Appellant. 
S. Varadachariar and 4. V. Venugopalachariar for Respondent. 


N.8. 


Wallace, J : S. A. No. 124 of 1925. 
26th July, 1928. 


Partnership—Ezecution by one pariner of a morigage bond 
in favour of the firm—Another partner receiving the mofigage bond 
on setileméni of accounts without aciuak assignmeni—Suit by 
the latter on the mortgage bond—Maintainabsty. 


Where a mortgage bond was executed by A partner of the 
firm in favour of the firm and the bond was simply handed 
over to another partner in respect of his share on the termination 
of the partnership and settlement of accounts without being 
actually assigned to him, and the latter instituted a suit on the 
mortgage, 

Heid, that the suit was maintainable even though there was 
no assignment as contemplated by 8. 80 of the T. P. Act. 


11 M. L.-T. 246 referred to. 
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T: NG Venkatarama Asyar for Appellant. 


K. S. Krishnaswami Atyangar and K. 8. Champakesa Atyan- 
gar for Respondent. y 
N. 5. — 
Curgenven, J. Cr. M. P. No. 458 of 1928. 


27th July, 1928. ° 


Criminal Procedure Code, 8. 177—Commitment to a Court not 
having jurisdiction—Validity—Transfer. 

A commitment order to a' Sessions Court within whose juris- 
diction the alleged offence did not take place is bad and must be 
quashed. The High Court had no jurisdiction to transfer the 
case to the Court of right jurisdiction. 

36 M. 387 followed. 

T. E. Venkatarama Sastri for Petitioner. 

The Public Prosecutor for the Crown. 

N. 8. 


Reilly, J. S. A. Nos. 751, 884 to 886 of 1924. 
37th July, 1938. 


“Madras Abkari Act—Partnership with sole licensee—Legaltty 
—Sutt for dissolution of partnership—Plea of illegality by one 
aefendant— Whether res judicata as against other defendant. 


A partnershi with a person holding a licence under the 
Madras Abkari Act to sell toddy is not prima facie illegal, there 
being nothing in the Act itself prohibiting it. Case-law reviewed. 

(1910) M. W. N. 549 and 51 M. I. J. 12 referred to. 


Where: only one of the two defendants in a suit for dissolu- 
tion of partnership raises the plea of illegality of the partnership, 
the other defendant resisting the suit on other pleas, and the suit 
is dismissed on the plea of illegality, the decision as to illegality 
is not res judicata as between the plaintiff and the other defendant. 

” P. Somasundaram for Appellant in 8. A. No. 751 and Re- 
pondent in S. A. Nos. 884 and 886 of 1924. ; 


B. Satyanarayana (K. Bhimasankaram with him) for Res 
pondent in 8. A. No. 751 and Appellant in S. A. Nos. 884 to 886 
of 1924. 9 


N. 8. 
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Ourgenven, J. , C. M. P. No. 1214 of 1928, 
30th July, 1935. 

Letters Patent (Madras), “al; 18—Insolvency petition under 
the Provincial Insolvency Act—Application for transfer of ths 
petition to the High Court—Jurisdiction of the High Court. 

Under cl. 18 of the Letters Patent, a Judge of the High Court 
sitting in Insolvency has no jurisdiction to try an insolvency peti- 
tion under the Provincial Insolvency Act, and the High Court is 
not competent to transfer an insolvency petition filed under the 
Provincial Insolvency Act. _ 

25 M. L. J. 299 followed. 

O. Thanikachalam Chetti for Petitioner. 


G. T. Ramanujachan for Respondent. ° 
N. 8. — 
The Chief Justice and Cr. Rev. Case No. 451 of 1928. 


Pakenham Walsh, J. 
~ 81st July, 1928. 


Criminal Procedure Code, 8. 468 Mainlenance order—E recu- 
tion of—Jurisdiction of the Court passing the order when the 
party lives outside the jurisdiction of that Court. ; 

The Court which passed thô order of maintenance has jurisdic- 
tion to execute the same by the issue of a warrant even thqugh 
the person, against whom execution is sought is not within the 
Court’s jurisdiction. 

K. Sankara Sasirs for Petitioner. 

The Public Prosecutor for the Crown. 

N.8. 


Devadoss and Appeal No. 95 of 1927. 
Mackay, JJ. 
31st July, 1928. 


Income-iaz Act, 8. 67—Income arising from fisheries and 
forest revenuo—Aassessment of—Assessee’s payment of the tax— 
Mistake of law—Matntainability of suit for recovery of tax paid. 

The assessee who was the owner of a permanently settled 
estate governed by the Permanent Settlemertt Regulation, paid 
income-tax on income arising from fisheries and forest revenue 
under a bona fide impression that he was bound to pay income-tax 
on such income. In a suit against the Governmenf for the recovery 
of the amount paid. 

Held, that the payment was made under a mistake of law and 
could not be recovered. 

Held also that in respect of assessments which were clearly 
‘ulird vires’ S. 67 of the Income-tax Act would not be a bar to the 
maintainability of a suit in a Civil Court. 

NRO 
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A. Krishnaswami Atyar and R. Ramamurths for Appellants. 
The Goternment Pleader for Respondent. 
, N.S. — b 
- Kumagaswami Bastri, J. Appln. No. 503 of 1927. 
31st July, 1928. ; 

Damages—Right to recover—Assignability. 

A right to recover damages cannot be assigned. - 

E. 8. Krishnaswams Atyangar for Applicant. 

Sir C. P. Ramaswams Atyar and D. R. Venkatesa Atyar for 
Respondent. 

N. 8. — Š 

Devadoss and A. S. No. 175 of 1923. 

Mackay, JJ. i 
31st July, 1928. 

Religious endowmeni—O fice of Dharmakartaship—W hether 
alienable. | 

The office of Dharmakartaship is inalienable. ` 

A. Krishnaswamt Atyar for Appellants.: 

Q. Lakshmanna and Y. Govindarajalu for Respondents. 

N.S. 

Curgenven, J. Cr. Rev. Case No. 85 of 1928. 
1st August, 1928. 

Criminal Procedure Code, S. 256—Magistrate asking the ac- 
cused to cross-ezamine prosecution witnesses wmmediately, after 
framing charge—Reasons for such procedure—Fatlure to record 
—Legality. : 

Failure to record reasons by the Magistrate for asking the 
accused to cross-examine the prosecution witnesses immediately 
after framing a charge against him, amounts to an illegality 
vitiating the trial 

50 M. 740 followed. 





V. L. Ethtraj for Pegitioner. ah 4s 
K. Venkairaghavachars for Public Prosecutor. | 
N. S. : 

The Chief Justices and ` Cr. Appeal No. 51 of 1928. 


Pakenham Walsh, J. 
1st August, 1928. 
Evidence Act, S. 143—Leading questions in cross-examinaiton 
—Refusal of the Judge to alow—Legaltty. 
The refusal of a Judge to allow the vakil to put leading ques- 
tions in cross-examination is illegal and vitiates the whole proceed- 
ing. $ 


T e 

V. L. Ethiraj and N. Somasundaram for Appellant. Hi 

The Public Prosecutor for the Crown. 

N. S. ° 
The Chief Justice, Ramesam ant Ref. Case No. 10 of 1927. 

Pakenham Walsh, JJ. 

4nd August, 1928. $ 

dndian Stamp Act—Applicability to scheduled districts and 
Agency Tracts. 

The Indian Stamp Act, which applies to the whole of British 
India by virtue of the provisions of 8. 3 (7) of the General Clauses 
Act is in force in the Agency Tracts and scheduled districts. 

P. Venkataramana Rao for the Government. 


B. Satyanarayana for the Party. id 

N.8. —— 

Wallace, J. 8. A. No. 216 of 1927. 
and August, 1928. = 


Malabar Law—Putravakasam property—Sensormost female 
—Bight of management-—Demise before expiry of period—Validity. 
(1) Property given by a husband to a wife and children is 
putravakasam and not strisotiv. 
(2) There is nothing in Malabar Law or usage against a 
female managing such properties. 
(8) Demises granted by such manager before the expiry of 
the periods under prior demises are invalid. 
K. P. M. Menon and A. 8. Srenivasa Atyar for Appellants. 
P. Govinda Menon for Respondents. 
N.8. 
Kumaraswams Sasiri, J. C. 8. No. 227 of 1928. 
and August, 1928, l 
Receiver —Appointment of-—Sutt upon simple mortgage. 
The Court cannot appoint a receiver in a suit upon a simple 
mortgage, as the relief for possession, which the Court ha% no power 


to grant eveh by way of decree in the suit cannot be granted in an 
interlocutory application therein. 


22 L. W. 579 followed. 2 

T. V. Viswanatha Atyar for Plaintiff. 

P. Srikantam for Defendant. e 

N.8. keni ; 
Ramesam and A. S. No. 82 of 1924. 


Venkatasubba Rao, JJ. 
6th August, 1928. 

Hindu Law—Adoption—Ant-adoption agreement—Reserva- 
-tion of reasonable portion of the property for widow—Validity. 


8 


An tanti-adoption agreement by which the adoptive father 
reserves a reasonable portion of the estate absolutely for his wife 
is not invalid. s x 

8S. Varadachari and 8. V. Venugopalachari for Appellant. 

* T, R. Ramachandra Aiyar, K. 8. Venkataramam, T. V. Rama- 
nathan and 8. Panchapakesa Atyar for Respondents. 

N. 8. — 


Railly, J. - S. A. No. 1153 of 1924. 
6th August, 1928. 

Civil Procedure Code, O. 31, Rr. 90 and 98—Deoree against 
a Hindu widow—Husband’s property sold in execution—Righi of 
reversioner to apply to have the sale set aside—Bar of sust. 

In éxecution of a decree obtained against a Hindu widow, 
the properties of her husband were sold. The reversioner brought 
a suit for a declaration that the Court sale would be binding only 
during the lifetime of the widow and would not be binding on him 
as a reversioner. a 

Held, the reversioner ought to have applied under O. 21, R. 90, 
Civil Procedure Code to set aside the Court sale and he would 
not have a right of suit in default of such application, the same 
being barred under O. 21, R. 92 (3). 

44 M. 351 and 24 L. W. 406 referred to. 

K. Pertasamst Gounder for Appellant. 

N. Doratsamt Aiyar for Respondent. E 
N. 8. Kan 


Reilly, J. 8. A No. 824 of 1925. 

6th August, 1928. 

` Limitation ‘Act, Ss. 4 and 6—Three years’ period mentioned in 
S. 6—Eapiry during the vacation of the Court—Insittution of the 
suit on the re-opening of ‘the Court—Whether barred. 

Where a suit was instituted on the re-opening of the Court, 
though the three years’ period mentioned in 8. 6 had expired dur- 
ing the vacation of the Court, R 

Held, that the sult was within time because Ss. 6 and 4 must 
be read together and the words ‘‘ period prescribed ’’ in 8. 4 
meant not only the period prescribed in the lst Schedule of the 
Limitation Act but also such periods as were modified or extended 
by the provisions of S. 5 to 8. 22 of the Act. 

C. Rama Rao for Appellant. 

P. Somasundaram for Respondent. 

N. 8. 


> 


Before Reilly, J. S. A. No. 756 1925. 
31st July, 1928. $ 

Malabar Tenants’ Compensation Act I of 1900, 8. 19—First 
lease in 1884 fixing rates of compensation—Subseguent renewals ip 
1897 and 1908—If tenant entitled to contract rate or rates,under 
the Sectton. te oe 

Where the property was originally leased to a tenant in 1884, 
which fixed rates of compensation and this was renewed in 1897 
and 1908 and the present suit was brought in ejectment and the 
tenant claimed compensation under the Act. 

Held, that the tenant is entitled only to contract rates for 
improvements prior to 1897 and for subsequent improvements he 
is entitled to rates only under the Act. 


40 M. 594 followed. 

8. A. 215 of 1924 not followed. . 

K. P. Ramakrishna Atyar for Appellant. 

D. A. Krishna Variar for Respondent. 

N.8. parece 

Wallace, J. Cr. Rev. Case No. 360 of 1928. 
lOth August, 1928. 

Local Boards Act, Ss. 14}, 142, 144 and 220—Burialeof the 
dead body tn an unlicensed place —Complaint preferred las 
months after the offence—If barred by limitation. 

The accused was charged with an offenee under S. 144 of the 
Local Boards Act for having buried the dead body of his brother in 
a place which was not duly licensed therefor. A complaint was 
preferred by the Taluq Board President three months after the 
commission of the alleged offence. 

Held, that the complaint was out of time as under 8, 220 
it should be preferred within three months. 

Held, further, that Bs. 141 and 142 of the Local Boards Act 
would be applicable only to cases where a place was sought to be 
used generally for burying dead bodies. ; 

8. T. Srimivasagopalachars for Petitjoner. 

The Public Prosecutor for the Crown. 


N. 8. —— $ 
Reilly, J. Cr. Rev. Case No. 257 of 1928. 
10th August, 1938. e - 


Criminal Procedure Code, Ss. 144, 485 and 489—Proceedings 
under 8. 144 —Faecutive in their character—No revision lies to the 
High Court. 

Where a Sub-Magistraic to whom a petition to take action un- 
der S 144 of the Criminal Procedure Code was presented, dis- 
missed it on the ground that the case properly fell under 8. 147 


NRO . 
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of the Codd and an application was made to the, District Magis- 
trate unded sub-S. (4) of 8. #144 who set aside the Sub- 
Magistrate’s order and ordered enquiry on the same, gnd a revision 
was filed in the High Court under Ss. 485 and 489 of the 
Code inst the District Magistrate’ order, 

Held, that proceedings under S. 144, Criminal Procedure 
Code, are executive in their character and consequently no revision 
lies to the High Court under Ss. 435 and 439 of the Code. 

47 M. 56 and Cr. R. C. No. 400 of 1928 followed. 

F. 8. Vae for Petitioner. 


_C. A. Keshagiri Sastrt and K. Chandrasekharan for Res- 
pondent. 


[The learned Counsel for the petitioner also argued thet the decision in 
‘Sriminal Revision Oase No. 400 of 1928 was erroneous and should be reconsider- 
ed and that the matter should be referred to a Bench of two Judges.—Ed.] 


N.8. 


Mackay, J. ° O. R. P. No. 1887 of 1927. 
14th August, 1938. 

Ci Proceduré Code, O. 21, R. 4—Payment of amount to- 
wards decres—Payment not recorded in Court—Ezecutton appli- 
cation mentioning the receipt of payment— ffect—Limitation Act, 
Sa 20--Payment by judgment-debtor—Payment not specified 
whether for principal or interest—Bar when will save limitation. 

Under O. 21, R. 2, Civil Procedure Code, Certificate of pay- 
ment of amount towards decree can be made at any time and 
consequently the execution application wherein the amount was 
mentioned as paid can be treated as intimation to the Court of 
payment. í 

A payment by judgment-debtor to save limitation must be a 
payment towards principal or interest as such due under the 
decree. Where at the time of payment the judgment-debtor did 
not make any specific appropriation, the payment cannot be said 
to “be a payment towards interest as such, even though at the 
time when the payment was made, a larger sum than the amount 
paid was due towards interest. The appropriation by the deeree- 
holder the payment: towards interest as such could not ‘save 
limitation. 

T. V. Muthukrifina Atyar for Petitioner. 

A. 8. Sivakaminathan for Respondent. 

N. S. e — 


Madhuvan Nair and C. M. A. No. 249 of 1927. 
Thiruvenkatachariar, JJ. 
15th August, 1928. 


Civil Procedure Code, O. 41, R. 2393—Order of remand—In- 
herent power of Court—Appeal. Ki 
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f In a suit instituted by the plaintif against his qfooased 
brother’s wife claiming that a certaif policy taken by the band 
of the defendant jn a life insurance company was joint family 
property, it was found that the deceased had a general education 
out of the expense of joint family funds. The District Mungif 
consequently dismissed the plaintiff’s claim. The District Judge, 
on appeal, held that the trial court had not ‘adverted to the real 
points in the case and remanded the suit for fresh disposal after 
framing new issues. 

Held, that the order of remand could not be one under O. 41, 
R. 28, as the decision of the District Munsif which was reversed 
was not upon a preliminary point, but the order was passed under 
the inherent jurisdiction of the Court.and therefore no appeal 
lay. . 

E. Krishnamurthi for Appellant. 

K. Ramamurthi for Respondent. 


N.S nn 


`- © Wallace, J. ` B. A. No. 19246 of 1925. 
15th August, 1928. 


Malabar Law—Karnavan—Ex parte decree against Tarwad 


—WNegligence of Karnavan—If binding on Tarwad. 

_ Where a Karnavan contested a suit in the first court, but was 
ex parte in appeal, ah the tarwad was not sought to be made liable, 
but the appellate court passed a decree against the tarwad, and it 
was sought to be set aside on the ground of negligence of the Karna- 
van as he had good grounds of dafence, 


Held, that the Karnavan was not bound to defend every suit 
or appeal and if he honestly thought he need not defend and a 
decree is passed, it binds the tarwad. 

20 M. 129 followed. 


48 M. L. J. 851 referred to. 


V. P. Karunakaran Nambiar for Appellant. or 
E. P.. Ramakrishna Atyar for Responden. 
N.8. — 
Wallace, J. Or. B.C. No. 214 of 1928. 


15th August, 1928. 

Penal Code, 8. 268—Madras Local Boards Act, S. 163—If 
controls the former—Criminal Procedure Code, 9. 537—Faitlure 
to take a sworn statement from the complainant—If illegal. 

The fact that provisions have been made in the Madras Local 
Boards Act for preventing and dealing with the offence of publie 


nuisance would not exclude the operation of 8. 268, Indian Penal 
Code. 


; 12. 

Fallure to take a sworn statement from the complainant will 
not render the proceedings invalid as the same is merely an irregu- 
larity and not an illegality. . 

Wairap Subramania Atyar fpr Petitioner. 

* The Public Prosecutor for the Crown. 

N.S. . 


Madhavan Nair, J. B. A. No. 854 of 1925. 
16th August, 1928. 

Practice—Suit—Agreement to abide by the result of connected 
suit, made orally to the court—Binding nature. 

Plaintiff instituted a suit for an injunction against the lst 
defendant in respect of an odai over which he and 2nd defendant 
had joint ownership. Subsequently he instituted a suit for partition 
against the 2nd defendant in respect of the land adjoining the said 
odai. He agreed by oral statements made to the court that if in 
the partition suit the land was allotted to the 2nd defendant, he 
would not prosecute his suit for injunction, which was therefore 
adjourned from time to time to await the result of the partition 
suit. 

The partition suit ended in a compromise by which the land 
adjoining the odai was allotted to the 2nd defendant. The court 
dismissed the plaintiff’s suit. ° 
e Held, that the dismissal was right, and that plaintiff should 
not be allowed to Jesile from his previous agreement. 

B. Sttarama Row for Appellant. 

S. Venkatachala Sastri for Respondent. 

P. R. N. 


Ramesam, J. ` C. R. P. No. 1160 of 1927. 
17th August, 1928. 

Landlord and tenant—Purchase of a portion of Agraharanr 
—Liability for entire kattubads—Civil Procedure Code, 8. 115— 
Interferefice by High Court. ; 

A purchaser of portion of an Agraharam is liaBle only fora 
proportionate share of kattubadi on the Agraharam, and not for 
the entire kattttbadi. 

The High Court can interfere in revision, considering the 
far-reaching gonsequences of the case. 

V. Patiabhirama Sastri for Petitioner. 

T. Ramachandra Rao for Respondent. 

N. 8. —— i 


13 


‘Reilly, J. Cr. R. C. No. 208 ot fives, 
L7th August, 1928. a 

Criminal Procedure Code, S. 199—Complaint by father for 
the offence of enticement of hig married daughter while his son-in- 
law is alivo—If maintainable. 

The father of a married girl cannot prefer a complaint for 
the offence of enticement of his daughter while her husband is 
alive. 

V. L. Etheray and A. 8. Swakaminathan for Petitioner. 

The Public Prosecutor for the Crown. 

A. Srirangachars for Respondent. 


N. 8. an 4 


Reilly, J. Cr. B. C. No. 844 of 1928. 
17th August, 1928. 

Criminal Procedure Code, S. L45—O mission to yive reasons 
for the order—Legality of the order. t 

Where the Sub-divisional Magisirate merely filled the Form 
No. 22 of the 5th Schedule to the Criminal Procedure Code and 
did not give any reasons for passing the order under 8. 145, | é 

Held, that the order was illegal. 

C. Narasimhachars for Petitioner. e 

M. 8. Venkatramter for Counter-petiliong. 

K.N. Ganapathi for the Public Prosecutor. 


N.8. 


Wallace and Thiwuvenkatachartar, JJ. OC. R. P. No. 762 of 1927. 
20th August, 1928. 

Civil Procedure Code, O. 21, R. 90—Grounds for setting aside 
sule—Questions to be considered—Minor defendant attaining 
majority after decres—Ezecution application—Notrwe of, not 
served on him—Sale if void. A 

The orly questions to be considered inea petition under O. 21, 
R. 90 are (1) whether there was material irregularity or fraud in 
publishing and conducting the sale, and (2) whether there was any 
loss consequent to such irregularity or fraud. Where the Court 
considers these questions and finds that there was no substan- 
tial loss or injury, the sale should not be set asidt. 

It cannot be laid down that failure to serve notice of the 
execution application on a defendant who attains majority after 
decree, vitiates the sale. 

A. 8. Srinivasa Atyar for Petitioner. 

Dr. V. K. John for Respondent. 


N.8. ee . 
NRC a 


z 


‘a4 


pah: J. A 8S. A. No. 1048 of 1928. 
2Ind August, 1928. 


Promissory note—Payee executing Varthamanam on the same 
day agreeing to instalment payménts within three years by the 
promissor—Valdity of Varthamanam. 

Where the defendant executed a promissory note for a cer- 
tain sum in favour of the plaintiff, and the plaintiff on the same 
day executed a Varthamanam letter to the deféndant to the effect 
that he would receive the amount due under the pro-note in instal- 
ments within three years, 

Held, that the effect of the Varthamanam letter was to con- 
vort the promissory note under which money was payable on de- 
mand into an instalment bond and, as there was no consideration 
therefor, it was not enforceable. 

T. Appaji Bao for C. Sambasiva Rao for Appellant. 

T. M. Venugopal Mudaliar for Respondent. 


N. 8. 


Reilly, d. Cr. R. C. Nos. 65 and 66 of 1928. 
Band August, 1938, 

Canai and Public Ferries Apt, 8. 8—Nottfication by Govern- 
ment declaring portion of a river to be a ferry subject to the 
provisions of the Act—If ultra vires. 

A notification assued by the Government under S. 8 of the 
Canal and Publie Ferries Act declaring a portion of a river 
to be a ferry with the result that no person not dyly authorised 
may convey goods, animals or passengers across the river within 
that portion, is clearly ‘wira vires ’. 

C. Sidney Smith, Miss S. V. Devadoss and P. Somasundaram 
for Petitioner. 

The Public Prosecutor for the Crown. 

N.8. 


The Chief Justice, a 
Beasley and Pakenham’ C. M. P. No. 471 of 1928. 
Walsh, JJ. 

23rd August, 1938. 

Costs—Habeas Corpus application—Withdrawal of—Power 
of Court to awtrd costs. | 

The Court has no power to award costs in a habeas corpus 
application which is withdrawn by the applicant. 

K. S. Destkan for Petitioner. 

YV. V. Srinivasa Atyangar for Respondent. 


N. 8. 


` . 


1b e 
Kumaraswans Sastri, J. i ig C. 8. No. 53 otfiiga4. 
24th August, 1928. 

Hindu Lawo—Inheritance—Supinds relutionship—E zient of, 
degree requisite. 

In determining the sapinda successionship, it is not the rule 
that seven degrees must be exhausted in orfe line before succession 
ig traced to next line. 

87 A. 604 (P.C.) referred to. 

V. Raghunatha Sastriar for Plaintiff. 

T. L. Venkatrama Atyar, P. R. Ramakrishna Aiyar, V. Rama- 
swami Asyar and P. G. Krishna Asyar for Defendants. 


N. 5. 


Madhavan Nair and 
Thiruvenkatachanar, JJ. C.M.A. No. 349 of 1927. 
© 8th August, 1928. 


Cyu Procedure Code, Sec. 11—Deciston between co-defendanis 
in prior susi— When res judicata. 

A decision between co-defendants in a suit will have the 
effect of res judicata only if such a decision was aana for, 
giving a decree to the plaintiff. | 

In suits for redemption of kanom the aan as to who 
effected the improvements and to whom compensation money is 
payable under the Improvements Act is one which has necessarily 
to be determined before giving relief to plaintiff and consequently 
the decision of such an issue between co-defendants will be binding 
upon them in a subsequent suit. 

E. Kutitkrishna Menon for Appellant. 

K. P. Krishna Menon for Respondent. 


N. 8. 


Madhavan Naw and 
Thiruvenkatachariar, JJ. C. M. A. No. 88 ef 1928. 

27ih August, 1938. 

Guardians and Wards Act, Sec. 25—Appointment of guardian 
—Claims of father. 

As the father is bound under the Hindu Law to maintain the 
son, a very strong case must be made out before another person 
is appointed as guardian in preference to the father. The mere 
fact that the father has married a second wife or ill-treated his first 
wife is not a sufficient ground to deprive him of the custody of 
the minor child. s 

G. Lakshmanna for Appellant. 

Ch. Raghava Rao for Respondent. 


N. 8. —— 





Madhan Naw and A 

Thiruvenkatachartar, JJ. L. P. A. No. 298 of 1925. 
27th August, 1928. . 

Civ Procedure Code, Sec. 11% Unnecessary dectsion—If has 
the effect of res judicata. l 

In a suit on a mortgage on an objection taken by the mort- 
gagor that the plaintiff alone was not entitled to sue, and that 
there were others also interested in the mortgage money, those 
other persons who were minors were added as defendants. These 
minors put in a written statement disclaiming any interest in the 
mortgage sued on. The issue which was framed was whether the 
minor defendants were also interested in the mortgage and 
ewhether the suit was barred by limitation on account of their 
having been added as parties after the period of limitation. The 
Court found that the plaintiff alone was entitled to the mortgage 
amount and that therefore the suit was not barred by limitation 
and granted a decree to the plaintiff. Later on, the persons who 
were impleaded gs minor defendants in the above suit instituted 
a suit to recover a moiety of the amount recovered by the plaintiff 
in the previous suit on the allegation that they were joint owners 
of the mortgage debt. The defendants pleaded that this suit was 
*barréd by res judicata by reason of the decision in the prior suit. 

Held, that for a decision to operate as res judicata there must 
be*a lis or contest between them and it must be necessary to decide 
that question for giing relief to the plaintiff and that in the pre- 
sent case there was no contest between the plaintiffs in the prior 
suit and the minor defendants therein and, the decision of the 
question as to whether the plaintiff alone is solely entitled 10 
the mortgage amount or not was upon an immaterial point as the 
plaintiff in that suit would have been entitled to get a decree 
whatever was the decision on that question. 


G. Lakshmanna and K. Venkatarama Baju for Appellant. 
P. Somasundaram for Respondent. 


N. 5. 
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Wallace and Thiruvenkata- 
chariar, JJ? C.R.P. No. 12038 of 1925. 


27th August, 1928. 

Civil Procalure Code, K. 115—Order allowing a claim petition 
—Revision. 

No revision lies to the High Court against an order of the 
Lower Court allowing a claim petition as the party has a remedy 
by way of suit. i 

T. L. Venkatrama Atyar for Petitioner. 

P. N. Appuswami Atyar for Respondent. 

N.S. $ — 
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The Chief Justice and | 

Mackay, J. * 0.8.4. No. 58 of "1927. 
28th August, 1998. 

Limitation Act, 8. 13—Scope of—Ezcluston of period: 
of absence from British Indta—Person absent not a British Indian 
subject but a foreigner. 

Under Sec. 13 of the Limitation Act the plaintiff can ex- 
clude the period of absence of the defendant outside British India 
even though the defendant was not a British Indian subject but a 
foreigner domiciled outside British India. 

V. Ramaswams Awar for Appellant. 

B.N. Aingar instructed ae F. Varadaraja Mudaltar for Ree 


pondent. 

N.S. —— 7 
Devadoss and 

Pakenham Walsh, JJ. A. S. No. 172 of 1924. 


28th August, 1928. 

Practico—Commission for effecting a partttion—Commis- 
sioner’s Report—No objection taken to the report in the first Court 
—Whether objection can be taken for the first time in appeal— 
Civil Procedure Code, O. 26, R. 14 (2)—No power given to Com. 
missioner in warrant of Commission to award sums for equalising 
shares—Commissioner’s report awarding sums to equaltse shares 
—Legality of. 

Where a Commissioner is appointed to @ffect a partition and 
the Commissioner submitted his report to the Court and no ob- 
jection is made to the report in the first Court, there is no want 
of jurisdiction on the part of the Appellate Court to entertain ob- 
jections to the same for the first time in an appeal from the 
decree based on the Commissioner’s report. 

6 M.H.C. 86 and 6 B.H.C.R. 149 referred to. 

Where the warrant of Commission did not authorise the 
Commissioner to award sums to equalise shares, but none the less 
he awarded sums to equalise shares, the same may be given effect 
to by the, Court, as a recommendation to the Court by the Com- 
missioner. 

C. A. Seshagirs Sastri for Appellants. |, 

A. Krishnaswams Atyar, T. 8. Ramaswams Atyar and V. Kun- 
daram Atyar for Respondents. 

C. A. 8. 4 


Devadoss, J. S. R. No. 11458 of 1927. 
31st August, 1928. 
Court Fees Act, Sch. II, Art. 17-A (3)—Sust by reverstoner for 
a declaration that an adoption by a Hindu widow ts untrue and 
invalid—Dismiggal of sutt—Appeal—Court-fee payable, 
NRC 
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A rdversioner brought a suit for declaration that an adoption 
by the Hindu widow is untrie, and even if true invalid. He 
valued it as a declaratory suit and paid a Cougt-fee of Ra. 100 
though the properties to which the litigation related were worth 
more than Rs. 10,000. The suit was dismissed and an appeal was 
filed against the same. 

Held, that the relief as regards the setting aside of the adop- 
tion was one which was capable of valuation, although lhe plain- 
tiff may not get anything for himself, for if the plaintiff succeeds 
the adopted son loses his property, and that therefore the proper 
Court-fee payable was Re. 500 under Art. 17-A (3) of Sch. II of 
Court Fees Act. 

C. V. Harvhara Atyar for Advocate-General for Petitioner. 

The @overnment Pleader for the Government. 

N. S. —— 
Madhavan Nasr, J. S.A. No. 1805 of 1927. 
31st August, 1928. 

Limitation Act (1908), Art. 144—Co-owners—Ouster—U su- 
fructuary morigage by one co-owner—Knowledge of other ca- 
owner. j 

In order to constitute adverse possession among co-owners 
etherg should be proof of ouster. The mere fact that one co-owner 
has effected a usufructuary moftgage of the common property 
is not by itself sufficient; there must be further proof that the 
game was brought to the notice of the other co-owner. 

21 A. L. J. 204°followed. 

B. Siiarama Rao and B. V. Viswanatha Aiyar for Appellants. 

R. Jayaram and T. 8. Swaminathan for Respondents. 

N. S. a 
Devadoss, J. Cr. R. C. No. 934 of 1927. 
31st August, 1928. 

Survey and Boundaries ANE ngenti before expiry of 
three years—Jurisdiction of Criminal Court to try the question 
of ownership. 

A Criminal Court is not precluded from trying the question 
of ownership in a pros&ution launched before the expiry of three 
years period mentioned in the Survey and Boundaries Act. 

T. M. Krishntswami Aiyar for Accused. 

8. Panchapakesa Sastri for Complainant. 

The Publig Prosecutor for the Crown. 

N.S. —— 
Wallace and 
Thiruvenkatachan, JJ. C.M.A. No. 408 of 1927. 
31st August, 1938. 
Execution—Dismessal of a suit by Official Receiver on behalf 


` of insolvent—Decree for costs against the Oficial Receiver—Per- 


sonal habsilsty of the Recewer. 
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Where a suit was instituted qn behalf ‘of an insolvfat by the 
Official. Receiver, and the same was dismissed with costa, but the 
decree was not specific about its executability against the Official 
Receiver for costs personally, F À i 

Held, that the Official Receiver was personally liable for the 
costs awarded in favour of third parties though he could recoup 
himself from the estate. ; 

51 I. C. 564 and 6 A. C. 484 referred to. 

K. Kuttikrishna Menon for Appellant. 

P. S. Narayanaswami Aiyar for Respondent. 


N. 8. 


Walsh, J. C.R.P. No. 699 of°1928. 
31st August, 1938. 


Civil Procedure Code, Sec. 115—“ Case ’’—Ordar amending 
issus. 
An order amending an issue in a guit does not amount to a 


“case” within the meaning of Section 115 of the Civil Proce- 
dure Code. No question of jurisdiction is involved in such a case. 


C.R.P. No. 697 of 1926 followed. J . 
K. Balasubramania Atyar fêr Petitioner. 
K. 8. Ramabhadra Atyar and T. P. Gopalakrishna Aiyar 
for Respondent. e 
N. S. 


Odgers, J. S. A. No. 1414 of 1927. 
srd September, 1928. 

Hindu Law—Pariition—Suit for, by minors—Death of one 
minor plaintif before decree—Whether the share of the deceased 
lapses to all or only to the plaintiffs. 

Where a suit for partition was instituted by three minor 
plaintiffs against their step-brother, and one minor phintiff died 
before the passing of the decree, < 

Held, that the share of the deceased plaintiff lapsed to all the 
partiés including the defendant, as the severante in interest did 
not relate back to the institution of the suit but only could arise 
on the date of decree. 

41 M. 442 followed. 

48 M. 465 and 50 M. 866 referred to. 


A. Krishnaswami Atyar and V.-Balasundaram Atyar for 
Appellant. 
P. Satyanarayana Rao and Y. Suryanarayana for Respondent. 


N. 8. 





Coutts rotter, O., P 
Ramesam and Pakenham Appeal No. 235 of 1924. 
Walsh, JJ. ° 
3 4th September, 1928. z ; 


Transfer of Property Amendment Acts XXVII of 1926 and 
X of 1937—If retrospective—Signatures of the Registering Ofi- 
cor and of identifying wiinesses—tIf attestation. 


Held, by the Full Bench— 
(1) Acts XXVJI of 1926 and X of 1927 are retrospective. — 
(2) The signatures of the Registering Officer and of the 


identifying witnesses are a sufficient acknowledgment within the 
meaning af the Transfer of Property Act 


1 Pat. 300 and 47 C. L. J. 118 referred to. 

F, V. Venkatarama Aiyar and T. V. Ramanatha Atyar for 
Appellant. 

T. V. Muthykrishna Atyar and N. Muthusams Atyar for 3rd 
and 4th Respondents. ' 


T. 8. Subramania Atyar and T. 8. Srinivasa Asyar for 8th 


m Respondent. 
P.R N. ' ii 


Odgers, J. ° S. A. No. 906 of 1925. 
4th September, 1928. 


Civil Procedure Code, 8. 1093—Sutt of a small cause nature 
—Sutt for damages for use and occupation—Question of title 
arising incidentally. 

A suit for the recovery of less than Ra. 500 as damages for 
use and occupation is of a small cause nature and no second appeal 
lies. 

The test to determine whether a suit is of a small cause nature 
or not is to find out from the allegations in the plaint whether 
the suit is one cognizable by the Court of Small Causes. The 
fact that a questjon of title incidentally arises, and the plaint is 
returned for representation on the Original Side will not make 
the suit cease to be one of small cause nature. 


99, Mad. 149, 17 C. 541 and 3 M. 192 referred to. 
K. Bhimasankaran for B. Satyanarayana for Appellant. 
K. Kameswara Rao for Respondent. 


N.8. 
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Odgers, J. S.A. Nos. 851 and 860 of 1925. 
4th September, 1928. ə 

Registration Act, Ss. 77 and 34—Sutt for compulsory regis- 
tratton—Rules “of limitation in S. 34—Applicadtlity. 

The plaintiff presented a’document to the Registrar for egis 
tration eleven months after its execution, and the Registrar re- 
fused to register the document as the deléy was not explained. In 
a suit instituted by plaintiff for a decree directing registration of 
the document, 

Held, that B. 77 of the Registration Act was not governed by the 
period of limitation specified in 9. 34 and the jurisdiction and 
powers of Civil Court in respect of such suits would not be tied 
down by the provisions as to periods of limitation prescribed in the 
Registration Act which were more or less departmentgl rules for 
the guidance of the Registering Officer. 

K. V. Ramachandra Atyar for Appellant. 

8. Ramaswamy Atyar for Respondent. 


N.S. 


Curgenven, J. Cr. R. C. No. 996 of 1927. 
Sth September, 1938. : 

Penal Code, S. 425—Mischtef—Destruction or change in value 
of property—Graving by goats. 

The offence of ‘‘ mischief ’’ is not committed by the gras 
ing of grass by goats as it does not amount*to ‘‘ a change in the 
value or destruction ’’ within the meaning of S. 425 of the Penal 
Code. 

V. L. Ethwaj and P. Krishnamachars for Complainant. 

K.N. Arunachallam Atyar for Accused. 

The Public Prosecutor for the Crown. 


N.8. 


Retlly, J. Cr. R. ©. No. 1060,of 1927. 
Sth September, 1928. 

Evidence Act, S. 74—Nottfication by Disa -General of Post 
Offices for issue of certain stamps—tlIf a publi document. 

A notification issued by the Director-General of Post Offices 
to the effect that chocolate coloured one anna stamps would be 
issued in the Post Offices, is not a public document within the 
meaning of S. 74 of Evidence Act. 

V. L. Ethiraj, K. P. Padmanabha Pilati and A. 8. Biva- 
kaminathan for Petitioner. = 

The Public Prosecutor for the Crown. 

N.8. 

NRC 
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Odgerdand 

Madhavan’ Narr, JJ. ° S.A. No. 934 of 1926. 
Eth September, 1928. 

: Muhammadan Taw—Shafi School—Marriage of an adult 
virgig without her consent—Validsth. 

According to the Shafi School, the consent of an adult virgin 
is necessary for a valid ‘marriage, and the father of the virgin can 
have no right to give her in marriage without her consent. 

B. Sitarama Rao for Appellant. 

K. 8. Krishnaswamt Atyangar for Respondent. 


N. 8. 


Wallate and 
Thiruvenkatacharsar, JJ. C.R.P. No. 234 of 1926. 
6th September, 1928. 


Civil Procedure Code, Sec. 151 and O. 9, R. 9—Ex parto 
orders on applications under.O. 21, Rules 97 to 100—Applicabusty 
—Inherent jurisdiction of Court to set aside the ex parte order. 


The following question was referred io a Full Bench :— 
e ‘Whether the provisions of O. 9, R. 9, O.P.Code, would be 
applicable to ex parte orders on #pplications put in under O. 21, 
Rules 97 to 100, and if the answer is in the negative whether the 
Court would have inherent jurisdiction in a proper case to set 
aside the ex parte ofder.’’ 

P. R. Srinivasan and P. N. Appuswams Atyar for Petitioner. 


K. Krishnaswamt Atyangar for Respondent. 
N.B. 


Coutts-Trotter, OA., In re the powers of the newly enrolled 
Kumaraswams Sastri and `` ‘statutory advocates on the Insol. 

Pakenham Walsh, JJ. vency Side. 

6th September, 1928. 

The Indian Bar Councils Act (1926), Ss. 4 (2), B, 14 and 
19 Construction—Advocate—Right of, to act on the Insolvency 
Original Side—‘ Practise ’—Meaning of. 

Held, that Advocates enrolled under the Indian Bar Councils 
Act are entitledeto act as well as plead on the Insolvency Original 
Side of the Madras High Court. The word ‘ practise ’ includes 
both pleading and acting. i 

A. Krishnaswami Atyar for the Yakils’ Association. 

F. 8. Vag for the Bar Association. 

V. V. Srinivasa Atyangar for Attorneys’ Association. 

P. R. N. i 


Kumaraswams Sastri, J. O. P. No. 56 pa, 
Gih September, 1928. . 

Indian Companies Act, Sec. 163 (6)—Petition for wind- 
ing up by dismissed shareholders—Legality of forfetture—If can 
be raised in the petttion—Prdjits declared not distributable tl 
a time—If an ascertained debt. 

A director who was removed from the list of shareholders 
for misconduct over 3 years prior thereto cannot question the 
legality of forfeiture collaterally in an application by him for 
winding up of the company. It must be agitated in independent 
proceedings, 

4 Ch. App. 689 followed. 

A director who claims a share of profits before they are 
declared or ascertained for the purpose of distribution cannot be 
deemed even a future creditor as the debt due to him is unascer- 
tained. For presenting a petition as a creditor, the debt due 
must be an ascertained debt though payable in presenti or in 
future. 

(1910) 1 Ch. 574 followed. 


N. K. Mohanarangam Plas for Petitioners. 
E. N. Angar and T. E. Ramabhadrachariar for Respondent. 


N. S. —.—. 
Devadoss and Walsh, JJ. 

13th September, 1928. 
Eundence—Registry of property in a Municipal register in 

the name of a person—Pattas—If evidence of tile. 

An entry of property in a Municipal register in the name of 
a person is not any evidence of title of that person to the property. 
Pattas in respect of lands are evidence only of the engagement 
between the Government and the pattadar in respect of the kist 
payable and have very little value as evidence of title. 

39 Bom. 664 (P.C.) and 44 All. 674 referred to. 

B. Sttarama Rao and E. Srinivasa Rao for Appellant. 

B. Sonayya for Respondent. 

N.S. 

Ramesam and Heilly, JJ. 
13th September, 1928. 
Spectfic performance—Agreement to sell in favour of mort- 

gagee—NSale price not ficed—Clog on equity of redemption. 

A mortgagee who had advanced large sums of’ money on the’ 
mortgage entered into an agreement to purchase the mortgaged 
properties as part of the mortgage transaction, though the agree- 
ment was on a separate document six days subsequent to the mort- 
gage. This agreement recited that, in consideration of the mort- 

gagee having advanced large sums of money at a low rate of 


A. S. No. 263 of 1924. 


A. Se No. 292 of 1928. 


3 


24. 


interest, (he mortgagors would sell the mortgaged properties to 
the mo e at a favourable or concession price and that, in 
default, the mortgagors would be liable to pay enhanced interest. 

; Held, that the agreement was void on the ground that it was 
” uncertain, no price for the sale Aaving been fixed therein and 
that it was a clog on the equity of redemption, being restrictive of 
the rights of the mortgagor and not a right of preemption as the 
sale price was to be less than the market price. 

A, Krishnaswamt Asyar for Appellant. 

The Advocate-General for Respondent. 

N. 8. —— 

Devadoss and Mackay, Jd. A, 8. No. 146 of 1924. 
13th September, 1938. 

Hindu Law—Joint family—Property standing in the name 
of a female member—Presumptron—Benami. 

There is no presumption that property standing in the name 
of a female member of a joint Hindu family belongs to the joint 
family. The burden is upon the person who alleges that it is 
joint family property to prove that it was purchased with joint 
family funds benams in the name of the female member. 

G. Lakshmanna and V. Viyyanna for Appellant. 

°P. Somasundaram, P. Satyasarayana and K. Ramamurthi for 
Respondent. 

N. 8. ————— 

The Chief Justice dhd Walsh, J. L. P. A. No. 183 of 1927. 

13th September, 1928. 

Provincial Insolvency Act, Sec. 75, Proviso 2—Appelate 
order refusing to extend time for discharge—Second appeal. 

No second appeal lies against the order of the District Court 
in appeal refusing to extend the time for discharge under Sec. 27 
(2) of the Provincial Insolvency Act. 

K. V. Sasha Atyangar and N. R. Raghavachars for V. C. Seska- 
chari for Appellant. 

T. §. Anantharaman for Respondent. 

N. 8. So a 
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Madhavan Nair, dJ. 8. A. No. 1381 of 1927. 
19th September, 1928. j ; 

Civil Prosedure Code, Sec. 100—Question as to proof of 
custom—If a question of law—Mahomedan Law—Appoinimens 
of Mutawals by Jamati—Validity of. ‘ 

The question as to proof of a custom is one of mixed law 
and fact and the evidence can be looked into in Second Appeal 
to find out whether the custom is legally established or not. 

In the case of a public trust such as a mosque, Mahomedan 
Law does not recognise a right of appointment of -Mutawali in the 
Jamait. A Jamait is merely a congregation of Mahomedan wor- 
shippers; and will be a fluctuating and indeterminate body. 

VY. Ramaswams Asar for K. Rajah Atyar for Appellant. 

M. A. Azim for Respondent. 

N.S. a 
Madhavan Nair, J. S.A. No. 948 of 1925. 
19th September, 1988. 

Provincial Small Cause Courts Act, Sch. II; Art. 18—Interest 
in tmmoveable property—Suit for recovery of cess—Cwil Proce- 
dure Code, Sec. 11—Consent decree—When operates as res judi- 
cata. k e 

A suit to recover a sum of*money on the ground that it is a 
cess due from the defendant is not one to enforce payment of a 
cess payable to a person by reason of interest in immoveable 
property within the meaning of Sch. II, Art°13 of the Provincial 
Small Cause Courts Act, where the cess is merely a voluntary 
payment. 

53 M.L.J. 727 followed. 

A consent decree would operate as res judicata in respect of 
matters which were specifically put in issue by the defendant in 
that suit though there was no trial of that issue. 

A. Krishnaswamt Atyar for Appellant. 

R. Ramamoorths for Respondent. 

N. 8., = Na 
Madhavan Nair, J. B.A. No. 628 of 1925. 
19th September, 19238. 

Transfer of Property Act, Sec. a creating a 
right of easement over wmmoveable proper IN eset) for regis- 
tration. 

A right of easement is not part of the right of ownership 
in immoveable property and any dealing of such right does not 
fall within Sec. 54 of the Transfer of Property Act requiring a 
registered document. In India, there is no law requiring a docu- 
ment in writing for the creation of a right of easement. 

A. I. R. 1926 Mad. 643 followed. 

NRO : 
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31 AN. 612 referred to. 
G. Lakshmanna for A. Satyanarayana for Appellant. 


Y. Suryanarayana for Respondent. ° 
N.8. —— 
Reilly, J. Crl. R.C. No. 471 of 1928. 


20th September, 1928. * 

Criminal Procedure Code, Secs. 228 and 331—Alteration of 
charge—Right of accused to have prosecution witnesses recalled 
for cross-examination. 

In the caso of an alteration of the charge, the accused has a 
right to have the prosecution witnesses recalled for further cross- 
examination, and a Magistrate has’no discretion to refuse to re- 
eall the witnesses on the ground that the accused would not be 
prejudiced thereby. 

Sec. 231 of the Criminal Procedure Code is not subject to 
ihe provisions of Sec. 228. 

VY. L. Ethiraj, K. S. Desikan and af. Ranganatha Sastri for 
Petitioner. i 

The Public Prosecutor for ihe Crown. 

N.S. po ae NG 
° -Wallace and . C. R. P. No. 192 of 1926, 
Thiruvenkatachan, JJ. C. M. P. No. 909 of 1926 
2tst September, 1928, and C. R.P, No. 1109 of 1926. 


Government of India Aot, Sec. 107—Letters Patent, Clause 16 
—HMadras Estates Land Act, Chap. II —Boaro of Revenue acting 
tinder—tIf subordinate to the High Court. 

The following question was referred to a Full Bench : Whe- 
ther the Board of Revenue acting under Chap. II of the Estates 
Land Act is a Civil Court, subject to the powers of superintendence 
of the High Court under Sec. 107 of the Government of India Act 
or Clause 16 of the Letters Patent. 


V. V. Srinivasa Atyangar, S. Varadachariar, K. Bhashyam 
Atyangar and K. Veeraraghavachartar for Petitioner. 


B. Jagannadha Dosg for Respondent. . 
N. S. — 
Curgenven, J. ° C. M. P. No. 2282 of 1928. 


1st October, 1938. 


Civil Procedure Code, Order 41, Rules 20 and 323—Suit for 
partition against step-brother—Defence that plaintiff born deaf 
and dumb and not ontitled to a share—Decreo for partition and 
maintenance to the mother who was a defondant—Appeal by step- 
brother on the ground that the plaintif was not entitled to parti- 
tion—Mother not impleaded as a respondent—Application by 
respondent tn the appeal to bring mother as a party respondent 
in the appeal—Power of Court to order. 
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A snit for partition was filed against tho stop-brothey and the 
mother of the defendant was also ifnpleaded as a defendant. The 
step-brother pleaded that the plaintiff was born deaf and dumb 
and, therefore, not entitled to a, share. The Court oberruled this 
plea and decreed the suit. It also decreed maintenance to.the 
mother at a certain rate. The step-brother appealed on the ground 
that the plaintiff was not entitled to a sharé, impleading only the 
plaintiff as the respondent. He did not implead the mother as a 
party to the appeal. The respondent put in an application to 
have the mother impleaded as a respondent in the appeal go that 
he may file memo. of objections as regards the rate of maintenance 
awarded to her. 

Held, that the mother, who had obtained a vested right by the 
failure of the respondent to appeal against tho decree in her favour 
within the period of limitation, could not be said to be a “ party 
interested in the result of the appeal ’’ within the meaning of 
Order 41, Rule 20 of the Civil Procedure Code, and therefore the 
Court had no power to implead her as a party to the appeal, 

11 L. W. 602 and 6 R. 29 P. C. referred to. 


P. Pann Rao for Petitioner. 

N. Swaminathan and M. Ramachandra Rao for Responden 

N.S. —— nge i 

Wallace, J. C. R. P. No. 1182 of 1927. , 
1st October, 1933. 

Ci Procedure Code, Order 9, Rule 9—Ifsmissal of sust for 
default-—Applicatton “for restoratton—Suffictent cause—What 
amounts to. 

An application was filed for restoration of a suit dismissed for 
default on the ground that the plaintiff could not attend Court on 
account of his being stung by a scorpion just about his starting 
from his village which was situated 25 miles from the Court-house. 

This was dismissed on the ground that the upplicant’s previous 
conduct in not paying batta for witnesses and not being ready with 
the witnesses during the previous hearings made it apparent that 
he would uot have attended the Court dusing this hearing also, 
even if the scorpion bite had not occurred. The same wag con- 
firmed on appeal. e 


Held, (on revision) that the order of the Lower Court should 
be set aside, as it did not consider the one question dhat it should 
concern itself with in a petition under Order 9, Rale 9, Civil 
Procedure Code, namely, the sufficiency or otherwise of the reason 
for the non-appearance of the petitioner on tho day of hearing. 


M. Ramachandra Rao for Petitioner. 
T. Ramachandra Rao for Respondent. 
N, 5. 


Odgers, J. S. A. No. 922 of 1925, 
1st October, 1928. ° 

Civil Procedure Code, Order 41, Rule 27—Reception of addi- 
tional eidence—Duty of Judge te gwe reasons. 

“An Appellate Court should give reasons when passing an order 
for reception of additional evidence; otherwise the order is illegal. 

G. Lakshmanna for Appellant. 


K. Kameswara Rao for Respondent. 
N.S. a 


Madhavan Nasr, J. S. A. No. 1314 of 1927. 
and October, 1928. 


Civth Procedure Code, Sec. 11—Suit for Rent—Ex parte 
decree—If operates as res judicata tn a suit for rent for subsequent 
fastis. 

There is no general principle of law that an ex parte decree 
for rent will be res judicata as to the rate of rent in a subsequent 
suit for rent. The question will depend upon the facts and cireum- 
stances of each case as to whether there was an issue for the rate of 
rent and a decision thereon. 

8S. Venkatesa Avyangar for Appellant. 
Y. Suryanarayana for Respondent. 
“N.B. rani 
Wallace and ° 
Thiruventatachan, JJ. C. M. Ps. Nos. 2907 and 2908 of 1928. 
4th October, 1928. 

Civil Procedure Code, Order 47, Rule 1—'‘Error errr 
on the face of the record ”— Meaning of. 

The ‘‘error apparent on the face of the record’’ in Order 47, 
Rule 1, Civil Procedure Code, must be one upon any well-estab- 
lished or well-settled principle of law which the Court is bound 
to follow. Where the error is with reference to certain rules 
embodied ih the Articles of a Company in respect of which there 
can be alternate constwuctions, such an error is not one apparent 
on the face of the record. 

8 Lah. 127 afid 47 Bom. 578 referred to. 

T. R. Venkatarama Sastri and M. S. Venkatarama Aiyar for 
Petitioner. e 

8. Varadachariar, T. M. Ramaswanu Atyar and 8. T. Sreens- 
vasagopalachars for Respondent. 
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4 
Reilly, J. ° Cr. R. C. No. 352 of 1928. 
Sth September, 1928. 


Criminal Procedure Code, Sec. 250—Magistrate Passing 
tentatwe order of compensation—Whether legal. 


A Magistrate acquitted the accused, and on the same date 
passed a tentative order awarding Rs. 50 as compensation to the 
accused in the absence of the complainant. Subsequently after 
hearing the complainant the tentative order was made absolute. 


Held, that the order though not quite regular was not illegal 
and ought to be confirmed. 


K. S. Jayarama Aiyar for Complainant. 
E. Krishnamurthi for Accused. e 
The Public Prosecutor for the Crown. 

N. 8. — 


Coutts-Trotter, C. J. C. S. No. 38 of 1928 and 
Beasley and Renly, JJ. C. 8. No. 112 of 1926. 
4th October, 1936. 


Madras High Court, Original Side Rules—O. 1 R. 7, 0. 4, 
R. 19 and 0. 6, R. 4—Scope—Dismissal of suit for default—Appk, 
cation to set aside dismissal made beyond time—Power of Court 
to restore—Practice. 


Where a suit was dismissed under O. 6, R. 4 of the Original 
Side Rules for failure to file an affidavit of rice as provided by 
O. 4, R. 19, and the plaintiff applied to have such dismissal set 
aside only after the expiration of 30 days prescribed by Rule 4 of 
O. 6, and the master refused the application, holding that the 
Court had no discretion to restore the suit or enlarge the time. 

Held, that the Court had a discretion to revive the suit even 
after the expiry of thirty days and can extend the time under 
O. 1, R. 7, even though no application was filed within the thirty 
days fixed by O. 6, R. 4. 

LR. 3 Q.B.D. 83 and L.R. 4 Q.B.D. 402 distingnished. 

L.R. (1920) 3 K.B. 140 followed. e 

EK. S. Krishnaswami Aiyangar for Plaintiff in C. S. No. 38 of 
1928. ° 

K. P. Padmanabha Pillai for Plaintiff in C.S. No. 112 of 1926. 

Defendant in both not represented. ° 

P.R.N. —— 


Madhavan Nair, J. 8. A. No. 1117 of 1925. 
Sth October, 1928. 


Malabar Tenants’ Compensation Act (I of 1900), Secs. 3, 4 
and 5—Improvement by tenant—Lands given on kanom for agri- 
culture—Residential building. put up by tenan!—If tenant entitled 

N. R.C. 


e 82 
v 
to compensation on evichon—Constructive waste—Sutt brought 
before expiry of 12 years—Term expiring during, pendency of 
syut—t f Court can decree tedempiion: 

Where a Jenmi sued to redeem a kanom before the expiry of 
the 12 years period, on the ground of waste by the tenant, but the 
term expired during the” pendency of suit, 

Held, the Court can give decree for redemption and take 
notice of events that oceur after the suit was filed. 


(1918) M.W.N. 199, 37 I.C. 962 and (1916) 1 M.W.N. 354 
followed. f 


Where a tenant of agricultural lands put up in haste a big 
building with upstairs before expiry of term alleging it was use- 
ful for storing paddy and was a farm house, 

Held, the building was not an improvement within Boo. 3 of 
the Act I of 1900 as it was inconsistent with the holding, and 
with the purpose fpr which it was let and the tenant eannot claim 
compensation for the same. 

K. P. M. Menon and K. K. Ranganatha Atyar for Appellant. 


° Bh Stiarama Rao and E. P. Ramakrishna Atyar for Respondent. 


“N. 8. 


e 
Wallace and 
Thirurvenkatachan, JJ. R C. M. A. No. 530 of 1925. 
Ith October, 1928. 


Provincial Insolvency Act, Sec. 56—Fraudulent preference— 
Tests to determine. 

The test to be applied to determine the fraudulent nature of 
an alienation is to determine the dominant motive of the insolvent 
in effecting the transfer. Where the dominant motive of the in- 
solvent as disclosed by the evidence was not to prefer the particular 
creditor but to save himself from any action which could ruin his 
business if that eretlitor was not satisfied, the alienation cannot be 
raid to amount to a fraudulent preference. 

T. M. Krishnaswami Aiyar and T. M. Ramaswami Atyar for 
Appellant. 


8. Veradachariar, 8S. Ramastoams Atyar, T. L. Venkatarama 
Atyar, K. R. Rama Atyar and S. Nataraja Nadar for Respondent. 


N.S. 


Odgers, J. 8. A. No. 1099 of 1925. 
19th September, 1938. e 

Hindu Lay—Joint family—Separation of one brother from 
others—Other brothers if divided inter se— Widow—Alienation 
without necessity—Reversioner obtaining some properties from 
the alienses—E lection. 

Where one brother separates from his two other brothers and 
takes away his share of the family properties, there is no presump- 
tion sither that the other two are divided inter se or that they 
remain joint and their joint or separate status must be proved in 
the ordinary way. A 

45 M. L. J. 855 (P.C.), 30 CaL 725 (P.C.) and 48 M. L. J. 83 
(P.C.) referred to. 

Where a Hindu widow alienated certain properties belonging 
to her husband’s estate without legal necessity and the reversioner 
cbtained for his minor daughter by way of maintenance some of 
the properties so alienated from the alienees who were her 
brothers-in-law . 

Held, that there was no ‘‘election to hold the deed good’’ 
within the meaning of 42 Mad. 523 (P.C.) as to debar the rever- 
sioner from claiming the other alienated properties after the 
widow's death. ` s ii 

Ch, Raghava Rao for Appellants (Alienees). 4 

¥. Govindarajachari for Respondents (Reversioncr). 


N.S, 


Mackay, J. C. R. P. No. 1245 of 1927. 
20th September, 1938. 

Arbttration—Reference by guardian on behalf of minor— 
Validity—Award based partly on personal knowledge of arbitra- 
tors—Validity. 

A reference to arbitration by a guardian on behalf of a minor 
is not invalid by reason of the fact that she consented-to abide by 
the decision of a majority of the arbitratprs. 

38 M. L. J. 145 referred to. 

Where a guardian consented to the arbitrators deciding with 
or without enquiry, but the decision of the arbitrators was based 
partly on evidence and partly on personal knowledge, 

Held, that the award is valid and binding on the minor. 

47 Mad. 30 and (1926) M. W. N. 445 referred to. Pas. 

V. Govindarajachart for Petitioner. 

Y. Suryanarayana for Respondent. 


N. 8. 





NRO / 
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Odgers, J: i 8. A, No. 2152 of 1927 
Sth Ootober, 1928. e ` 
« * Negotiable Instruments Act, Sections 35, 94, 101, 102 and 
:119-—Dishonour of Bill of Exchange by the drawer—Notice: of 
dishonour to endorser—Mere deménd for payment if amounts to 
notices of dishonour. | 
n. Where a Bill of H&change has been dishonoured by the drawer, 
‘the payee in order to make the endorser liable must give a proper 
notice of dishonour under Section 94. The mere demand for pay- 
‚ment does not amount to a notice of dishonour. 

, 107 E. R. 1085 followed. 

: A mere protest will not amount to a notice of dishonour. 

K. P. Ramakrishna Atyar for Appellant. 

: K, Krishnaswami Aiyangar for Respondent. 

NB. — 

‘Reilly, J. Cr. R. C. No. 338 of 1928. 
“10th October, 1928. 

Criminal Procedure Code, Sections 222, 225 and 233—Entrust- 
ment of cocoanut husks for soaking—Single charge for deficiency 
of husks—Drfferent sales alleged—Validsiy of single charge. 

i “Where the accused was charged with the offence of criminal 
breach of trust for not having accounted for 6,300 husks out of 
1‘lakh and odd of cocoanut husks entrusted to him for soaking, but 
the prosecution preved that the accused has sold these husks to 
different persons, 

Held, the charge was bad as three distinct offences of criminal 
breach of trust had been alleged and the accused ought to have 
been charged separately for the same. 

Semble: If section 222 applies only to cares of ontrustment of 
money or to things also. 

K. P. Ramakrishna Atyar for Petitioner. 

Venkataraghavachart for Public Prosecutor. 

N.S. g Eke arate 


Devadoss and Walsh, JJ. ` A. S. No. 166 of 1926. 
18th October, 1938. 


. Malabar Law—Acquisttion by sthance—Devolution of. 


An acquisition made by a sthanee, unless it has been specifi- 
cally made over to.the sthanam, will go to the Tarwad of the 
sthanee. The onus of proving a custom in derogation of this law 
is upon the person who pleads the custom. 


K. P. M. Menon and P. Govinda Menon for Appellant. 
B. Sarama Rao and D. A. Krishna Variar for Respondent. 
N.S. 


The Chief Justice, i f Sag 
Ramesam, Odgers, Venkata- OS. A. No, 95 of 1926. 
subba Rao and Mackay, JJ. 

— 18th Ootober, 1928. 


Letters Patent (Madras)! cl. 18—"" Sust for land’’—Meaning* 
of—Oontract for sale of land situate outside the Madras City— 
Butt by prospective purchaser for specife performance of—If a 
suit for land—Matniainability on the Original Side of the High 
Court. 

Held by tho Full Bench.—A suit by a prospective purchaser 
for the specific performance of a contract for the sale of land 
situate outside the City of Madras is not a ‘suit for land’ within 
the meaning of clause 12 of the Letters Patent and is maintainable 
on the Original Side of the High Court where the defendants 
reside within the limits of its ordinary original jurisdiction. 

A suit for specific performance is only an action m personam, 
while a ‘suit for land’ is an action in rem. 

A suit for specific performance of a contract for the sale of 
land should not be regarded as suits for maintenance charged on 
land, suits for compensation for trespass on immoveable property 
or suits on mortgages. 

T. M. Krishnaswams Atyar and M. Subbaroya Atyar for 
Appellants. . 

K. 8. Krishnaswami Atyangar and T. Ramachandra Rao for 


Respondents. 


P. R.N. + ° 
Madhavan Nair and 
Thiruvenkatachari, JJ. C. M. P. No. 327 of 1928. 


18th October, 1928. 

Civil Procedure Code, Sec. 110—Confirming judgment—Slight 
variation—E fect. 

In order to constitute a judgment of the High Court not a 
confirming judgment, the point of variance must be one affecting 
thə particular subject-matter proposed to bo taken up on appeal 
to the Privy Council. 

51 Cal. 969 (P.C.) explained. 6 

B. Somayya for Petitioner. 

L. A. Govindaraghava Atyar for a Ha 
N. 8. ENE 
Reilly, J. Cr. Appeal Ne. 249 of 1928. 
18th October, 1928. 

Criminal Procedure Code, S. 476—Complaint under—Contents 
of. 

An order under Sec. 476, Criminal Procedure Code, must con- 
tain reasons in writing and must also contain a finding that the 
enquiry is necessary in the ends of justice. 
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Y. Suryasarbyana for Appellant. 
E. Venkatavaradachari for the Public Prosecutor, 
N. 8. —— 


Mackay, J. 8. A. No. 828 of 1925. 


15th October, 1938. 


Contract—Immovegble property—Time when of the essence 
of contract. 


Time is of the essence in a contract to the recovery of im- 
movable property and the terms of the contract must be strictly 
complied with. 

Where a contract to recover immovable property provided 
that the purchase money should be paid in three equal annual 
instalments and that on such payment the property should be re 
covered but the amount was not paid in such instalments though 
it was duly tendered before the expiry of the third year 

Held, the contract was not complicd with and specific per- 
formance of the agreement to recover could not therefore be 
decreed. ‘ 

42 Mad. 802, Fisher on Mortgages, Part II, Ch. I, S. 18, Fry 
on Specific Performance, Section 1103, 39 E. R. 195 and 7 E. R. 
£2 referred to. Z 

V. Govindarajachars for Appellanis. 

” The Hon’ble Mr. V. Ramadoss for Respondent. 
N.S. . —— 


Kumaraswami Sastri, J. C. S. No. 156 of 1928 
1rth October, 1938. 


Transfer of Property Act, Secs. 100 and 127—Settlement— 
Settlement of house to a person subject to a prior life-estate— 
Direction to pay a specific amount when taking the property— 
Charge. 

A settlement deed was executed by which some properties were 
given absolutely to a person subject to a lifeestate and he was 
directed to pay a certain amount to another when taking the 
property. There was no clause directing that the amount should 
be paid out of the yalue of the house. 

Held, that no charge was created in favour of the person to 
whom the amount was directed to be paid. 

88 Mad. 508 followed. 

42 Mad. 581 distinguished. 

B. Somayya for Plaintiff. 

YV. Ramaswams Aiyar for-Defendant. 

N. 8, 
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The Chief Justice and ; . 
Mackay, J. O. S. A. No. 79 of 1927. 
15th October? 1928. 


Execution—Attachment—Increase of decree amount by the 
Appellais Court—Attachment tf enures for this increased 
amount—Civil Procedure Code, Order 38, Rule 9—Dismissal of 
sutt—Fatlure to order withdrawal of attachment—E ffect—Ad- 
judication of defendant as tnsoluent—Effect on attachmeni— 
Right of Official Assignee to object to alienation by the judgment- 
debtor. 

The following questions were referred to a Full Bench :— 

1. Where the Appellate Court allows the claim dismissed by 
the Original Court or varies the decree of the Origina] Court by 
allowing a larger amount, does the attachment enure to the amount 
decreed by the Appellate Court? 

2. Where a Court dismissing a suit fails to order the with- 
drawal of an order for attachment before judgment as required by 
Order 88, Rule 9, does the attachment continue notwithstanding 
the fact of the dismissal of the suit? 

3. Does an attachment before judgment subsist after the 
adjudication of the defendant & an insolvent? . 

4, Ifthe Question (3) be answered in the affirmative, can the 
Official Assignee object to an alienation by the judgment-debtor 
subsequent to the attachment. , ` 

V. V. Srinivasa Atyangar, T. D. Sriniwasđehari and T. Chakra- 
varti Atyangar for Appellants. 

K. 8. Krishnaswami Aiyangar and K. Erishnaswami Atyangar 
for Respondents. 

N. 8. 
The Chief Justice, 
Kumaraswami Sastri, Wallace, S. R. No. 12176 of 1928. 
Beasley and Pakenham Walsh, JJ. 
18th October, 1938. 


Letters Patent (Madras)—Amended Letters Patent (1938) 
—Applicdbilsty—Clause requiring certifi@ate of leave to fle Let- 
ters Patent Appeal from a deotsion of a single Judge in Second 
Appeals—Operation of —Right of appeal—Latw “governing. 

A Second Appeal arising out of a suit of the year 1920 
was filed in the High Court on the 15th July, 1924,and was finally 
disposed of by a single Judge of the High Court on the 9th Feb- 
ruary, 1928. A Lettera Patent Appeal was filed against the deci- 
sion on the 24th April 1928. The Amended Letters Patent, requir- 
ing a certificate of leave to file such an appeal, having come 
into force on the 31st January, 1928, the question arose, whether 
in this case, such a certificate was necessary or whether the party 
had a right to file the same without such certificate as under the 
old Letters Patent. b; 
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Held by the Full Bench—(j) That the case was governed not 
by the Amended Letters Patent, but by the old Letters Patent and 
that no certificate of leave to file a Letters Patent Appeal was 
snecessary. i 
(ii) The right of appeal is a substantive right and is 
governed by the law which prevailed at the time the suit was 
commenced, and cannot be deemed to be taken away by a later 
cnactment, unless the enactment expressly or by necessary 
implication abrogates that right. 


(1905) A.C. 369 (P.C.) and 48 C.L.J. 150 (F.B.) followed. 


A. Krishnaswams Aiyar and T. S. Srimvasa Atyar for 
Appellant. 


The Government Pleader for the Office. 

P. R. N. 
- Wallace and 
Thiruvenkatachars, JJ. C. M. A. No. 414 of 1927. 
25th October, 1928. 


Insolvency—Composition schenie—Acceptance of Subsequent 
unnulment of insolvency—Right of creditor to prove claim subse- 
quent to annulment. 


A creditor of an insolvent’ whose adjudication has been 
annulled on the acceptance of a composition scheme by the court 
can prove’ his claim jn insolvency subsequent to the annulment so 
às to be entitled to get the benefit of the composition scheme. 


V. Ramaswams Atyar for Appellant. Lake 
V. 8. Narasimhachurs for Respondent. 
N.8. 


Venkatasubba Rao 
and Walsh, JJ. S. A. No. 1433 of 1925. 
26th October, 1928. 


_ Promissory note—Consiruction—Note in the name of a person 
who was described as a,guardian of a minor—Guardian whether 
the real payee of the note. 


A promissory note recited that it was executed to one ‘L’ who 
was the guardian of a minor ‘R’ and that that note was executed 
for the balance of the amount due in respect of an earlier promis- 
sory note execufed in favour of one ‘S’ as guardian of the minor 
‘R’. The question arose as to who was the real payee under the 
note, the guardian himself or the minor represented by the 
guardian. 

Held, that the real test was to find out from the language of 
the instrument who was the reul payee under the note and the 
recital in the pronote showed that it was the minor who was the 
real payee. * 
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Ni. V. Muthukrishna Aiyar foy K. V. Krishnaswams Aiyar for 
Appellant. i 
R. Kesava Atyangar for Respondent. 


N. S. A > 
Madhavan Nasr, J. 8. A. No. 1049 of 1925. 
26th October, 1938. . 


Contract—Offer and acceptance. 

The plaintiff who was a merchant in Quilon after some preli- 
minary enquiries from the defendant who was a rice merchant in 
Rangoon sent him a telegram to send thousand bags of rice by 
March shipment. The defendant replied that steamers were ex- 
pected shortly and that he will inform afterwards. The plaintiff 
treating this as an acceptance of his offer brought a suit for 
damages for breach of contract. The defendant pleaded that there 
was no concluded contract between the parties. 


Held, that the reply of the defendant was not an acceptance 
of the plaintiff’s offer but was only a further stage in the negotia- 
tions between the parties in respect of the shipment of rice. 

T. V. Muthukrishna 4Aiyar for Appellant. 

P. Venkataramana Rao for Respondent. 

N. 8. l - | 

Waller, J. Cr. Rev. Case No. 601 of 1928. 
29th October, 1928. a 
-~ Evidence Act, Sec. S0O—Confessional statement by: co-accused 
in the dock—Admisstbility. 

The confessional statement made by-a co-accused in the dock 
cannot be treated as a confession under Sec. 80 of the Evidence Act. 

45 All 324 approved. 

38 Mad. 302 doubted. 

N. K. Mohanarangam Pillai for Petitioner. 

The Public Prosecutor for the Crown. 

N.S. - 

The Chief Justice, 
Beasley and Reilly, JJ. O. P. No, 165 of 1928, 
29th October, 1938. 

Income-tax Act (1932), Ss. 33 (3), 66 (2), prgviso—Applica- 
tions for review and reference—Review decided partly in favour 
of assessee—Orders passed on both on the same day—Fees paid 
in respect of application for reference—Refund of. 

An assessee preferred an application for review as well as an 
application for reference. On the application for review the Com- 
missioner decided one point in favour of the assessee and the rest 
against him. The reference application was not argued as it in- 
volved the same point as the review application. The Commis- 
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sioner, howéver, disposed of the two applications together by the 
same order. Six months later, the asseesee applied for refund 
of the fees deposited by him under S. 66 (2), steting that he did 

3 not wish to proceed with the application for reference in the High 
Court, but the Commissioner, holding that the application could 
not be withdrawn, as it had already been decided and refused to 
refund the amount. ` i 


_ Held, that the Commissioner was not right in disposing of the 

two applications together and that the proper course was to decide 
the review application first so as to give an opportunity to the 
assessee to withdraw or not the reference application and that 
in the circumstance the fees deposited should be refunded to ihe 
ABBESSCC. 


K. P Ramakrishna Atyar for Assessee, 


M. Patanjali Sastri for the Commissioner of Income-tax. 
P.R.N. 


The Chisf Justice, 
Madhavan Natr and Jackson, JJ. L. P. A. No. 93 of 1926. 
1st November, 1928. 


“Hindu Law—Widow—Gifi by—Presumptive  reversioner 
consenting without receiving any benefit—Right to question the 
alienation after widow’s death—Estoppel. 


Where a Hindi widow made a gift and the presumptive rever- 
sioner executed a deed of relinquishment in favour of the alienee, 
consenting to such gift, during the widow’s lifetime, but later sued 
for declaring such alienation as not valid and binding on the 
reversion and contended that he was not estopped from questioning 
the alienation as he had received no benefit for the consent he had 
given : 


Held, that he having consented to the alienation in question, 
though without receiving any benefit, the consent operated as a 
bar and thłt he was not entitled to question the validity of the 
alienation if he becamosthe actual reversioner on the death of the 
widow. 

V. Govindardjachart for Appellant. 

Ch. Raghava Rao for Respondent. 

P. R. N. . 


Wallace and . a 
Thiruvenkatachart, JJ. C. C. ©. A. No. 25 of 1926. 
ist November, °1928. 

Limitation Act, Art. 44-*8ale by guardian of minor—Sutt $ 
by a transferee from the minor to set aside sale—Limitation. 

A suit to set aside a sale made by thô guardian of a minor 
must be brought within three years of the date of attainment of 
majority by the minor, whether the suit is instituted by the minor 
himself or by a transferee from him. 

M. S. Venkatarama Atyar and K. Aravamuda Atyangar for 
Appellant. 

K. Ramanadha Shenat and Sanjeevi Kamath for Respondents 

N.S. 


Devadoss and 

Walsh, JJ. A. 8. No. 208 of 1925. 
1st November, 1928. 

Hindu Law—Ilegitsmate son of a Sudra—Righi to a share 
tn the family properties of his putative father. 

An illegitimate son of a Sudra is not entitled to obtdin a share 
in the family properties of his putative father who died leayinge 
behind him his undivided brothérs and brothers’ sons. 

8. Varadachart and K. Narasimha Atyangar for Appellants 

T. R. Venkatarama Sasiri, K. Bhashyam Aiyangar and 
E. Raghavachari for Respondent. 

N. 8. 


Reilly, J. Cr. M. P. No. 753 of 1928. 
dst November, 1938, ` 
Criminal Procedure Code, Sec. 497 (5)—Batl granted by a 


High Court—Power of Magistrate or Sessions Judge to cancel the 
bat, 

Under Bec. 497 (5) of the Criminal Procedure Code it is only 
the High Court that can cancel the bail granted by it. 

N. Kunjidapadam for Accused. 

The Publio Proseowtor for the Crown. 

N. 5. 

The Ohief Justice, 
Kumaraswami Sasiri and C. B. No. 145 of 1925. 

Pakenham Walsh, JJ. 

and November, 1928, 

Limitation Act, Arts. 66 and 116—Applicability—Registered 
mortgage desd—Personal covenani—Swust to enforoe—-Limitation 
—Artiole applicable, 

NRC 


\ i. 42 


Art. 116 and not Art. 66 of the Limitation Act governs a suit 
to enforce the personal covenant in a registered | mortgage bond, 
the period of limitation being six and not three years. 

Observations of the Privy Couħcil in 7 A. 502 and 5 Pat. 585 
explained. 

K.S. Krishnaswant Atyangar and P. 8. Ramaswami Atyangar 
for Plaintiff. 

V. V. Srinivasa Atyangar and T. M. Seshachela Atyar for 
Defendant. 

P. R. N. 


Wallace and Thiruvenkatachan, JJ. L. P. A. No. 46 of 1928. 
Ath November, 1938. 

Letters Patent (Madras), clause 15—Judgmenit—Order stay- 
ing further proceedings on terms pending an appeal from the 
preliminary decree in a mortgage suit. 

An order staying farther proceedings on terms pending an 
appeal from the preliminary decree in a mortgage suit is not a 
“judgment” within the meaning of clause 15 of the Letters 
Patent and is therefore not appealable. 

“35 M. 1 (F. B.) referred to. , 

K. 8. Venkatramani for Appellant. 

T. M. Ramaswami Atyar for Respondent. 

N.B. s — 

The Chief Justice and Walsh, J.  O.8, A. No. 38 of 1926. 

Sth November, 1928. 

Hindu Law—Joint family—Separation of one member from 
the other members—Subsequenit partition between the other mem- 
bers—Share of separated member sf can be taken into account. 

The following question was referred to a Full Bench :—‘‘ If a 
member of a joint Hindu family gets separated from the other 
members, should his share be taken into account in a subsequent 
partition bétween the other members who remained joint for the 
purpose of calculating their shares as held in 5 Mad. 362.” 

K. 8. Krishnasami Atyangar and P. V. Sudarsana Raju for 
Appellant. ii 

V. V. Srinivasa Atyangar, T. L. Venkatarama Aiyar and F., 
Ramaswami Awar for Respondent. 

N. 8. 
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The Chief Justice and Walsh, J. ° 8. A. No. 1488 of 1925. 

8th November, 1928. = 

Contract Act, Sections 107 and 176—Right of sale of pledges— 
Pledgee if bound to sell at the most favourable price. 

The provisions of section 176 of the Contract Act are not ana- 
logous to section 107 and a pledgee is not bound to sell the pledged 
article at the most favourable price. 

S. Varadachariar and N. Muthuswami Atyar for Appellant. 

N.S. Srinivasa Atyar for Respondent. 

N. 8. —— 

Walsh, J. C. R. P. No. 688 of 1928. 

Sth November, 1938. 4 

Madras District Municipalities Act, Sections 49 to 51—Dis- 
qualification of elected Counotllor—Remedy. 

The following question was ordered to be referred to a Bench 
or Full Bench :— 

“Can the disqualification of an elected Councillor under See- 
tions 49 and 50 of the Madras District Municipalities Act be made 
the subject-matter of an election petition or is the remedy limited 
to an application under Section 51 or 814 of the Act.” . 

E. Bhashyam Aiyangar for Pefitioner. 


T. M. Krishnaswami Atyar and T. E. Ramabhadrachartar for 


Respondent. . 
N.S. , —— 
The Chief Justice and Walsh, J. L. P. A. No. 263 of 1925. 


Ith November, 1928. 


Transfer of Property Act, Sec. 59—Lis pendens—First 
morigagee obtaining a second mortgage and fling a suit on both-— 
Decree and Court sale pending ejectment ‘suit—Purchaser if 
affected. 

The following question was referred to the decision of a Full 
Bench :— À 


‘I£ during the pendency of a suit fore ejectment against a 
person in respect of an item of immoveable property, tho first 
mortgagee from that person on that property oBtains a second 
mortgage over the same property, files a consolidated suit upon 
both the mortgages, and in execution of the decree jin that suit 
the property is purchased in Court auction, is the auction purchaser 
affected by the doctrine of lis pendens by the decree passed in the 
ejectment suit.’’ f 

S. Varadachariar, K. Sundara Rao and P. Vedachala Atyar 
for Appellant. . 

B. Sarama Rao for Respondent. 

N. S. ae 
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Wallace and Madhavan Nair, JJ. C. M. A. Nos. 193, 487 and 566 
Sth November, 1928. of 1925, 185, 187 and 407 of 
i 1926, and 148 of 1927. 

Civil Procedure Code, Order 21, Rule 32—Ezecution applica- 
tion—Death of judgment-debtor subsequent to application—No 
application to bring legal representative on record filed—Absence 
of notice to his sons—H fect. 

The omission to give notice to the jadgment-debtor under 
Order 21, Rule 22, C. P. Code, amounts to an illegality which will 
vitiate the Court sale. But, if at the time the execution appli- 
cation is filed, the judgment-debtor is properly represented, his 
subsequent death and the omission to bring his proper legal re- 
presentatives on record do not vitiate the sale. 

9. Varadachariar, C. Padmanabha Atyangar and T. M. Rama- 
swami Aiyar for Appellants in C. M. A. No. 487 of 1925. 

The Advocate-General, T. R. Ramachandra Asyar, A. Krishna- 
swami Aiyar, M. Subbaroya Atyar, V. Ramaswams Aiyar, K. 
Umamaheswara Atyar, R. Rangaswami, 8. Krishnaswami Atyangar 
and M. Patanjali Sastri for Respondents in C. M. A. No. 487 of 
1925. l E 
. A. Krishnaswami Aiyar, T. M. Krishnaswami Atyar and 
K. Umamaheswara Aiyar fop Appellants in C. M. A. No. 566 of 
1925. 


T. R. Ramachandra Aiyar, T. M. Ramaswami Atyar, M. 
Subbaroya Aiydr, V. Ramaswams Atyar, P. N. Appuswams Atyar, 
8. Srinivasa Atyar and M. Patanjah Sastri for Respondents in 
C. M. A. No. 566 of 1925. F - 


N.B. 


z 
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Odgers and Curgenven, JJ. A.S. Nos. 281 of 1925 and 
13th November, 1928. ` 196 of 1926. 

Part-performance—V endor suing the vendee in ejectment—Sate 
-deed not registered on account of vendee’s default—Plea of parit- 
performance if can be set up in*defence. 

Where the plaintiff agreed to sell certain lands to the defend- 
ant and in pursuance of the said agreement ‘put the defendant in 
possession, executed a sale-deed which, however, was not registered 
on account of no fault of the vendor, and the vendor subsequently 
sued the vendee for ejectment, keld, that the defendant-vendee 
could not set up in defence the equitable doctrine of part-perform- 
ance 


Essentials of the doctrine of part-performance pointed out. 


‘Ch. Raghava Rao for Appellant. 4 

P. Satyanarayana Rao for Respondents. 

N.S. 

Curgenven, J. ` CrRC. No. 373 of 1928. 


13th November, 1928. 

Criminal Procedure Code, S. 265 (2) & (3)—Bench of Magis- 
trates—Judgment signed only by the President and not by the other 
members of the Bench—Validity. e j i 

The failure of the Magistrates forming the Bench of Magistrate 
to sign the judgment is an illegality, although the judgment has been 
signed by the President, and the conviction must be set aside. 

M. A. T. Coelho for Petitioner. 

K. S. Vasudevan for The Public Prosecutor for the Crown. 

N.S. 


Wallace and Thiruvenkatachariar, JJ. L.P.A. No. 116 of 1926. 
14th November, 1928. 

Provincial Insolvency Act (III of 1907), S. 16 (2) (b)—Sut by 
attaching creditor under Order 21, Rule 63 to set aside clatm order— 
Insolvency df judgment-debtor subsequent te claim order but be- 
fore the fling of the suit—Leove of Court—Necessity of—Decree 
in suit filed without such leave—Valaity. ° 

Where, subsequent to the order on a claim petition allowing the 
claim, the judgment-debtor was adjudicated insolvept and subse- 
iquently the attaching creditor filed a.suit under O. 21, R. 63 of the 
Civil Procedure Code to set aside the claim order without obtain- 
ing the leave of the Insolvency Court and obtained a decree de- 
claring that the property was that of the judgment-debtor, 

Held, (1) that the attaching creditor’s suit was not such a suit 
as was contemplated by section 16 (2) (6) of the Provincial 
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Insolvency Act of 1907 and therefore leave of the Insolvency Court 
was not necessary to the suit, and ` 
(2) that, even if such leave was necessary, the decree passed 

in the suit without such leave, ng objection having been raised by 
the defendant, was mull and void. 

B. Somayya for Appellant. 

T. M. Krishnaswami Aiyar and B. C. Seshachala Aiyar for 
Respondent. 

N.S. 


Kumaraswami Sastri, J. C.S. No. 473 of 1928. 
20th November, 1928. 

Ciwil Procedure Code, Order 40, Rule 1—Sutt on simple mort- 
gage—Jurisdiction of Court to appoint receiver. 

Ordinarily, a Court will not appoint a receiver in a suit on a 
simple mortgage ; but where the mortgage security is insufficient, the 
Court will have jurisdiction to appoint a receiver. 

Cases on the subject reviewed. 

A. Suryanarayana for Plaintiff. 

K. S. Krishnaswami Aiyangar and T. N. C. Srintvasaverada- 
chari for Defendant. 


N.S. 
Wallace and Thiruvenkatochariar, JJ. C.M.P. Nos. 2056 to 
21st November, 1928. 2068 of 1928. 


Civil Procedure Code, S. 109 (a)—Final order—Order of re- 
mand. 

Where the High Court-reversed the decision of the Lower 
Court and remanded the case for trial to the Lower Court, holding 
that the Civil Court had jurisdiction to try the case, held, that the 
order was a “final order” within the meaning of S. 109 (a), Civil 
Procedure Code. 

41 M. 724 and 43 M. 166 referred to. 

46 M. 92 followed. 

V. Ramadas and P. Satyanarayana Rao for Petitioner. 

Ch, Raghava Rao for Respondent. 

N.S. o 


Waller and Madhavan Nair, JJ S.A. No. 1452 of 1925. 
23rd November, 1928, 

Easemeni—Natural right and customary righi—Right to drain 

, rain water callected on one’s land over adjacent owner's land— 

Similar right to dram off water collected for agricultural purposes. 
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The right to drain off rain water falling on one’s land over the 
adjacent owner’s land is a natutal right but the right to drain off 
water brought or collected on one’s land for purposes of agricul- 
ture over the adjacent owner’s land is not a natural right buta 
customary right. 

B. Sitarama Rao for Appellant. , 

K. S. Sankara Atyar for Respondent. 

N.S. 


Philips and Thiruvenkatachaniar, JJ. A.S. No. 286 of 1924, 
27th November, 1928. 

Forest Act, Ss. 18 and 21—License granted under the Act— 
Licensee employing agents—Partnership—Legality. ° 

In respect of licenses granted under the Forest Act the licensee 
is permitted to employ agents for the purpose of cutting or trans- 
porting timber. : 

A partnership entered into by the licensee with other persons 
by which they agreed to finance him in the cutting and transporting 
of timber and the sale of the produce in return for a share of the 
profits is not illegal. : 

A. Krishnaswami Aiyar and A. Satyanarayana for Appellant. 

C. S. Venkatacharsar, P. Somasundaram, P. Satyanarayana, 
T. M. Krishnaswami Aiyar and A. Venkatachalam for Respondent. 

N.S. , 


Devadoss and Waller, JJ. Cr.R.C. No. 424 of 1928. 
27th November, 1928. 


Evidence Act, S. 132—Privilege by witness—When can be 
cloimed— English Law. 

The rule of absolute privilege which obtains in England with 
regard to statements of a witness is not applicable to India, 

A witness can claim privilege under section 132 of the Evidence 
Act only if he has been compelled to gnswer such questions and 
claimed privilege before answering such questions, 

V. L. Ethiraj and A. S. Sivakaminathan for Petitioner, 

T. K. Srintvasathathachari for Complainant. 

The Public Prosecutor for the Crown. e 

N.S. 





Waller and Madhavan Nair, JJ, L.P.A. No. 198 of 1925, 
29th November, 1928. $ 


Practice—Second appeal—New plea that suit barred by S. 47 
of the Cwil Procedure Code—If can be raised, 


rT 
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A plea that” the suit is barred by section 47 of the Civil Pro- 
cedure Code ought not to be allowed to be raised for the first time 
in second appeal. 


s 32M. 425 referred to. 
B. Somayya for Appellant. 
B. Sitarama Rao and K. V. Sesha Aiyangar for Respondent. 
N.S. 


Phillips, J. C.R.P. No. 245 of 1928. 
29th November, 1928. 

Civil Procedure Code, Order 32, Rule 3—Appomiment of 
guardian on false affidavit—Minor if can be said to be properly 
represented. 

Where a Court guardian was appointed for a minor defendant 
on. a false allegation contained in the affidavit of the plaintif that 
the testamentary guardian of the minor declined to act as guardian, 

Held, that the minor should be deemed not to have been repre- 
sented at all and the decree against him must be set aside. 


© Ç. S. Venkatachariar and D. Ramaswami Aiyongar for 
Petitioner. . 


oI. S. Anantaraman for Respondent. 
N.S. 


Wallace and Thiruvenkaiachariar, JJ. S.A. No. 209 of 1925. 
29th November, 1928. 


Decree—Wrong person bona fide impleaded as legal representa- 
tive—Decree againsi—lf binds the proper legal representatwe. 

Where a wrong person is brought on record as the legal repre- 
sentative in good faith, he must be taken to represent the estate 
sufficiently and a decree passed against him binds the estate. 

E. Krishnamurthi fot Appellant. 


Ki Suryanarayana for Respondent. 
N.S. 
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Waller and havan Nair, JJ. >>, LP Ae No, 179 of 1927. 


Foren 


. 29th November, 1928. are he 


Letters Patent, clause 15—Order of oati by pee Judge 
of High Court—Absence of appeal from the order—Final decree bye 
single Judge of High Court after remand—Appeal—Legality of 
remand order if can be questioned. . "y 


The fact that a person dıd not appeal from the order of 
remand passed by a single Judge of the High Court does not 
prevent him from questioning the legality of the order of remand 
in an appeal from the final decree of the single Judge passed after 
the order of remand. Clause 15 of the Letters -Patent is..not 
controlled by section 105 of the Civil Procedure Code. | .* 

T. R. Ramachandra Atyar, S. Krishnamachariar ‘and K. P 
Ramakrishna Aiyer for Appellant. 

C. Narasimhachariar for Respondent. 


N.S. 


The Chief Justice, a cae 
Odgers and Beasley, JJ. a5 O.P. No. 138 of 1928. 
29th November, 1928. 

Income-tax Act, S. 10 (2)e (vi)—Business of firm as Sine 
concern taken over by another. form—Machinery of-—Depr ectahion 
allowance for—Arrears of—Succeeding firm Right of to deduc- 
tion of arrears in computing profits. 

Where the business of a firm was taken over as a going con- 
cern by another firm, and such old firm was entitled to a.dedur- 
tion of arrears of depreciation allowance in. respect -of machinery, 
held, that under section 10, clause (2), sub-clauge (vi) of the 
Income-tax Act the succeeding firm was entitled to claim deduc- 
tion of such arrears of depreciation allowance on the basis of 
the original value of the machinery in computing profits for 
purposes of income-tax. 

M. Patanjali Sastri for the Commissioner of Income-tax. 


Nugent Grant for Assesses. 6 
P.R.N. HE 
e 
Phillips, J. C.R.P. No. 47 of 1928. 
23th November, 1928. ° 


Practico—Appoiniment of guardian to one who 43 netther a 
minor nor a lunatto—Valdi ys 


Where the whereabouts òta party Who was not a minor were 
not known and on the evidence he could be presumed neither to 
be mad nor dead and the Lower Court appointed his wife ar his 
guardian to look after his interests in the proceedings, 


N. R. C. 


‘BO 


Held, that the Court had no jurisdiction to appoint the guar- 
dian but must have only directed substituted service of summons 
snd proceeded ex parte. ° 

é 4 Pat. 378 not followed. ` 
T. S. Venkatesa Aiyar for Petitioner. 
K.S. Desikan and S. Panchapagesa Sastri for Respondents. 


N.S. 


Odgers and Jackson, JJ. L.P.A. No. 425 of 1926. 
Sth December, 1928. 

Will—Construction—Devise of properties in favour of 
second wife—‘Husdarlu’”’—Iimited or absolute estato. 

Where a husband after discarding his first wife for unchas- 
tity, devised his properties, moveable and immoveable, in favour 
of his second wife and made her the ‘‘Hukdarln’’ of the proper- 
ties, 

Held, that in the absence of words of sufficient amplitude to 
confer an absolute title, the mere use of the term ““Hukdarlu” 
would only give her such right or title as a Hindu widow would 
ajek. 

P. Satyanarayana. Rao for Appellant. 

- B. Somayya and Y. Suryararayana for Respondent. 


N.S. 


Wallace and Madhavan Nair, Jd. L.P.A. No. 334 of 1926. 

Gth December, 1928. 

Hindu Law—Adoption—Illatom—If applicable among Tamil 
Udayar community. 

The custom of Illatow adoption is known only in Telugu 
districts and not applicable among the Tamil Udayara of Trichi- 
nopoly district. 

A. V. Narayanaswgmi for Appellant. A 

V. Viswanatha Sastri for Respondent. 

N.S. ° 


[END oF Vou. LY.) 
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MADRAS ACTS, 1928. 


THE MADRAS HINDU RELIGIOUS, ENDOWMENTS 
(AMENDMENT) ACT, 1928. 


Aor No. I or 1928. 





Prefatory Note.—The following extract from the statement of objects 
aud reasons would show the necessity for the passing of this Amending 
Act :— 


‘‘ Elections have to be held to new committees, constituted ander the 
Madras Hindu Religious Endowments Act, the first members of which were 
appointed for a period of one year with reference to section 22 of the Act. 
This period expires on or before lst November, 1927, in the case of eight 
commuttess.  Hlectoral rolls have to be prepared before elections can be 
held to these committees. There are difficulties in the way of electoral rolls 
belin? prepared and elections being held before the expiry of the terms of 
office cf the appointed members. Further, most of the committees ars at 
present uneble to meet the election expenses. In these eireumstanees it 


is proposed to take power to appoint the members of the Committees for a 


further period of two years.” (Ses Statement of Objects and Reasons.) 
nan. 
An Aot to amend the Madras Hindu Religious Endowmenis e 
Act, 1926. 

WHEREAS ib is expedient to amend the Madras Hindu Reli- 
gious Endowments Act, 1926 ; It is hereby enacted as follows :— 
? 1. This Act may be called Tamm Maneras HINDU Reuiaious 
ENDOWMENTS (AMENDMENT) Acrt, 1927. 

2. To section 22 of the Madras Hindu Religious Endow- 
ments Act, 1926 (hereinafter referred to as the said Act) the 
following proviso shall be added, vig. :— 

‘Provided that, if, for any reason, elections to such new 
committee are not held at the expiry of the period fixed under 
this section, the Local Government may make fresh appointments 
thereto for a period not exceeding one year. An out-going 
member shall, if otherwise qualified, be eligible for reappoint- 
ment.” ’ 


THE MADRAS PREVENTION OF ADULTHRATION 
(AMENDMENT) ACT, 1928. - 


Acor No, IZ or 1928. 





Prefatory Note.—The following extracts from the Statement of Objects 
und Reasohs would show the necessity for the passing of this Aet :— 


M—1 


Preamble. 


Shc rt title. 


Amendment 
of section 22 
of Madras 
Act II of 
1927. 
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The Publ Analyst has reported that the Madras tlon of Adul- 
teration Act, 1918, is defective jn certain respects thet it requires 
amendment if it is to be of practical effect. The object of this Bill ıs to 
remedy the defects pointed out by the Public Analyst amd thereby to render 
the Act more useful. The necessity for each amendment is explained in 
the notes on clauses. ; 


NOTES ON OLAUBSES. 


Clause #.—The objest of the amendment is to prevent the sale as milk 
of ‘fore-milk’, the first portion of tho yield, as ‘fore-mtlk’ contains less 
than the essential quantity of fat. 


‘Cream’ is referred to in the definition of ‘butter’, ‘eheeso’ and ‘ghee’ 
and it is therefore desirable that there should be a general definition of the 
word. The definition is taken from tho Englsh Public Health (Milk and 
Cream) Regulations, 1912, made under the Publie Health Acta. 

Olawso 3 (4) (a).—This is consequential on the amendments proposed 
in clause B (#). 

Olause 3 (i) (b).—This is to make the clause to conform to the proyl- 
sions of section 1 (b) of the Act. The ineluston of ‘tea’ in this clause is 
consequential on the amendments proposed in clause 4 (1). 


Clause 3 (i) (c).—Under section 20 of the Act and sub-section 1 (d) 
of section 5 as proposed to be amended by clause 8 (4) (b) the standard of 
purity of articles of food is to bo preseribed by the ‘‘Loeal Government’’, 
The words ‘‘Governor in Couneil’’ should therefore be altered into ‘‘T.oeal 
Government’’. 


Olause 3 ().—This amendment js framed so as to include persons who 
‘store’ articles of food for sale. The Bengal Food Adulteration Act has 
a similar provision. The amendmeift is necossary if the working of the 
Act is to be effective. 


Clause 4 (i) —The existing Act does not enable tho Government to fix 
staudards of purity for tea. It is considered necessary to fix standards 
in order to prevent the sale of tea, which is unfit for human consumption. 


Clause 4 (u), sub-clause (f).—The sale of watered milk as such cannot 
be prohibited under the existing Act. The sale of watered milk with or 
without noties has been totally prohibited in England. The prohibition of 
the addition of water to milk is essential in India where water-borne diseases 
are widely prevalent. 

Sub-clauses (g) and (h)— Although rules ean be made under section 20 
(d) of the oxisting Act defining preparations made from full eream milk and 
skimmed milk, and prescribing labels in the case of skimmed milk products 
stating that such ‘foods are unfit for babies, the provisions of the Aet are 
not specific in this respect. It is, therefore, desirable that the Aet should 
contain specific provision do regulate the sale of tinned milk,” The addition 
of clauses (g) and (h) is intended for this purpose, 


Swb-clause (1).2-The addition of this clause is necessary to enable sample- 
takers to add preservatives to milk samples. If this is not permitted, there 
is a possibility particularly in the case of amples sent from a distance, that 
the sample-bottl may burst on route, or that on arrival at the Analyst’s 
laboratory the sample may be in such a stato of decomposition as to render 
an analysis impossible. Under the existing Act, a rule eannot be framed 
enabling sample-takers to add preservatives. If they do so without legal 
authority, the vendor may plead that the sample eas analysed by the Puble 
Analyst was not of the kind sold by him. 


Clause d (44).—This is consequential on the amendments proposed in 
clause 4 (4). (Statement of Objects and Reasons.) 
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An Aot to amendihe Madras Prevenjion of Adulteration Act, 1918. 


Warreas it js expedient to amend the Madras Prevention 
of Adulteration Act, 1918 ; It js heroby enacted as follows -— 


1. This Act may be called Tam Mapras PREVENTION OF 
ADULTERATION (AMENDMENT) Acr, 1927. 


2. In section 2 of the Madras Prevention of Adulteration 
Act, 1918 (hereinafter referred to as the said Act), after the 
definition of ‘‘food’’ the following definitions shall be inserted, 
namely :— 


‘* (Milk? means the normal clean secretion drawn from 
the under of a healthy cow or buffalo either completely, or, after 
the first portion of such secretion has been drawn off, to com- 
pletion. ”? 

‘Cream’ means thai portion of milk rich in milk-fat 
which has risen to tho surface of milk on standing ‘and has been 
removed or which has been separated from milk by centrifugal 
force.” : 


3. In section 5 of the said Act— 
(a) in subsection (1)— 
(i) for the words ‘‘manafactures for sale or offers fòr 


sale” the words ‘‘manufactures, stores or offers for gale” shall 


be substituted ; 

(ji) for clause (d) the following clause shall be substi- 
tuted, namely :— 

““(d) offere for sale or hawks about or sells milk, cream, 
butter, ghee, cheese or any food which is not up to the standard 
of purity preseribed by the Local Government”? ; and 

(iii) in paragraph (ii?) of the proviso, for the words 

t‘ Governor in Council” the words ‘‘Local Government’’ shall 
be substituted ; and 

(b) in sub-section (2), for the worda ‘‘who is in the habit 
of manufacturing like articles of food, has been manufactured for 
galo’’ the foHowing shall be substituted, namely :— 

-‘(who is in the habit of ‘manufacturing or storing like 
articles for sale, has been manufactured or store? by such person 
for sale.” f 

4. In section 20 of the said Act, — ° 

(i) In clause (6), for the words “ghee and cheose’’ the 
words ‘‘ghee, cheese and any food’’ and for the words ‘ghee or 
cheese’’ the words ‘‘ghee, cheese or any food’’ shall respectively 
be substituted ; 

(ii) after clause (¢) the following clauses shall be inserted, 
namely — 


Amendment 

of section 5 
aot Madras 

Act I 

of 1918. 


Amendment 
of Section 20 
of Madras 
Act III of 
1918, 
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““(f) prohibiting or regulating in the Jntoroste of pub- 
lic health— 

(i) the addition of water or other dilfent or adulterant 
to any food; | s 

(ii) the abstraction of any ingredient from any food ; 
and . 
(iji) the sale of any food to which such addition or 
from which such abstraction has been mado or which has been 
otherwise artificially treated; 

‘ (g) providing for the manner in which any recep- 
tacle containing dried, condensed, skimmed or separated milk is 
to be labelled or marked; 

“ (A) authorizing the persons taking samples of any food 
for the purpose of analysis under this Act to add preservatives 
to such sample for the purpose of maintaining it in a suitable 
condition for analysis and regulating the nature cf such preser- 
vatives and the method of adding them’’; 

(iii) in the last paragraph for the words, letters and brackets 
“under clauses (c) and (d)’’ the words, letters and brackets 
‘under clauses (e), (d), (f) and (g)’’ shall be substituted. 


THE TUTICORIN PORT TRUST (AMENDMENT) 
ACT, 1928. 


Aor No. OT or 1928. 


Prefatory Note.—The following extracts from the Statement of Objects: 
and Reasons would show the necessity for the passing of this Act :— 

‘CAt the time the Tuticorin Port Trust Act, 1924, wes passed, the 
Indian Chamber of Commerce was denied representation on the Trust Board. 
In order to safeguard the interests of various branches of business and to 
introduce elective element in the constitution of the Board, it was however 
provided pending the organization of the Indian Chamber of Oommoree and 
as A temporary measure, that two trustees might be elected by the Tutleorin 
Municipal Council and two others might bo appointed by the Local Govern- 
ment from among thos? who carry on sea-borne trade in “Tutieorin. Be- 
side these four trustees, three trustees are elected by the Tuticorin Ohamber 
of Commerce (which consists of European merchants only) while the 
remaining trustees including Chairman and Vice-Chairman are appointed by 
Loeal Government. Sinee then the Legislatare has coneeded the prineiple 
of representatien of the Municipal Council on the Port Trust Board of the 
town of Oochin. 

After the Indian Chamber of Commerce was put on working basis, a 
Bill was introduced in 1924 to amend section 6 of the Act. But the Bil 
was thrown ott. 

The Indian Chamber of Commerce, Tutleorin, is now a registered body 
looking after the mercantile interests of Tutleorin and its efficient working 
and financial condition is teatified to by various distinguished visitors to 
the Chamber, It is time adequate reprorentation be provided by giving 


° . 
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of Commerce as the case of the dther Chamber. (See Statement of 


three seats to filled by election by the members of the Indian Chamber 
Objects and J) 


An Act to amend ihe Tuticorin Port Trust Act, 1924. 
WuHeEnEas it is expedient to amend the Tuticorin Port Trust 
Act, 1924 ; It is hereby enacted as follows :— 


-L This Act may be called Toe Tuticopns Port Trust short title, 
(AMENDMENT) Acr, 1927. 


2. In sub-section (1) of section 6 of the Tuticorin Port Amendment 
Trust Act between the words ‘‘Tuticorin Chamber of Commerce’’ See 
and “and two by the members for the time being of the Tuti- Act 11 of 
corin Municipal Council’’ insert the following words ‘three by 1924. 
the members for the time being of the Indian Chamber of Com- 
merce, Tuticorin,” and for the words “at a meeting of the 
Chamber or Council’’ substitute “at meetings of the Chambers 
and Council’’. 


THE MADRAS CHRISTIAN MARRIAGES * VALIDATION 
ACT, 1928. 


Aot No. IV or 1928. . 





Profatory Note.—The following extract from the Statement of Objegts 
and Reasons would show the necessity for the passing of this Act :— 

‘(Licenses under section 9 of the Indian Christian Marriage Act, 1872, 
were granted to Messrs. Onukuri Nagayya, Gundham Guravayye and Puli- 
koory Joshua, all of the American Baptist Telugu Mission, Nellore Distrlet, 
on 80th January 1907, 18th November 1911 and 26th May 1921, respectively. i 
In December 1924, the Distiict Mngimrate, Nellore, suggested the deletion 
of the names of the aforesaid porsons from the lst of persons licensed under 
the Act on the ground that they had bean absent from their villages for 
moro than a year. The Government accordingly issued orders revoking 
thelr licenses on the 28th January 1925. 

The District Magistrate, Nellore, subsequently reported that Messrs. 


Nagayya, Guravayya and Joshua had been solemnizing marriages even after 
the date of the revocation of their licenses. Fresh leanses under the said 
section 9 haye been granted to Messrs. Onukur| Nagayyr, Gundam Gura- 
vayya aud Pulikoory Joshua on 80th May 1927, 22nd June 1927 and: 80th 
May 1927, respectively. But as the marriages solemnized, the certificates 
granted and other acts done by Messrs. Nagayya, Gftravayya and Joshua 
between the 28th January 1925 and the dates of issue of auch fresh licenses 
to them are liable to be considered invalid, legislation for validating such 


marriages, certificates aud acta is necessary.’’ (See Stafement of Objects 
and Reasons.) 


An Act to validate certain marriages solemniesd by 
certain members of the American Baptist 
Telugu Mission, Nellore district. 
WHEREAS licences were granted by the Local Government to 
Messrs. Onukuri Nagayya, Gundham Guravayya and, Pulikoory 
M—2 


Preamble, 


Short title, 


Validation of 
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Joshua, all of the American Baptist Telugu Missi€n, Nellore dis- 
trict (hereinafter referred to as the said Mr. Nafayya, the said 
Mr. Guravayya and the said Mr. Joshua respectively), under 
+ Section 9 of the Indian Christian Marriage Act, 1872, on the dates 
specified against their names in the second column of the schedule ; 

AND WHEREAS the said licenses were revoked by the said 
Government on the dates specified against their names in the third 
column of the schedule ; 

AND WHEREAS after the date of the said revocation, the said 
Mr. Nagayya, the said Mr. Guravayya and the said Mr. Joshua 
continued to solemnize marriages and to grant certificates of 
marriage as if the said licences had not been revoked ; 

AND WEHHRHAS fresh licences have been granted to the said 
Mr. Nagayya, the said Mr. Guravayya and the said Mr. Joshua 
under the said section 9 on the dates specified against their names 
in the fourth column of the schedule ; 


AND WEEREAS it is doubtful whether the marriages solemnized 
by ths said Mr. Nagayya, the said Mr Guravayya and the said 
Mr. Joshua and the certificates granted and tho other acts done 
by them in virtue of the said revoked licences on and from the 
dates specified against their names in the third column of tho 
behedule up to and including the dates specified against their 
names in the fourth column thereof are legally valid ; 


5 AD waaa these, ia Kg mbasi to doubt diat the ABAS A 
said marriages believed in good faith that the said Mr. Nagayya, 
the said Mr. Guravayya or the said Mr. Joshua, as the case may 
.be, was legally entitled to act on his said revoked licence on the 
dates of their respective marriages i 

AND WHEREAS it is expedient that all such marriages, certi- 
ficates and acts on and between the dates specified in the said 
third and fourth columns should be validated ; 


AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the pasaing of this Act ; It is hereby enacted 
as follows :— 

1 This Act may de called Tom MADRAS CHRISTIAN MARRI- 
AGES VALIDATION AoT, 1928. 

2. All marrmges solemnized, all certificates granted and all 
acts done by the said Mr. Nagayya, the said Mr. Guravayya and 
the said Mr. Joshua on and from the dates specified against their 
names in the third column of the schedule up to and ineluding 
the dates specified against their names in the fourth column of 
the schedule which would be valid if the licences granted to them 
on the dates specified against their names in the second column 
of the schedule had not been revoked shall be deemed to be as valid 
as if they had held licences under section 9 of the Indian Christian 
Marriage Act, 1872, on and between the dates specified in the said 
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third and fo columns and no guch marriage, certificate or act 
shall be deemed to be invalid by reason only of the fact that the 
said licences wee revoked. 

3. Certificates of marriages to which section 2 applies and * Validation of 
register books and certified copies of true and daly authenticated Kab 
extracis therefrom deposited in comoliance with the provisions of Irregular 
the Indian Christian Marriage Act, 1972, shall, in so far as the marlages. 
register books and extračts relate to such marriages, be received 
os evidence of such marriages as if such marriages had been duly 
solemnized under the said Act. 


Tam SoHEDULE. 





. 
The date on 


which the licence The date on 
The name of the! The date on which mentioned in the which a freah 
licensee. the original licence) second column licence was 
Was granted, was revoked issued. 


a) (2) (3) | a. 


Onukuri Nagayya. |30th day of January} 28th day of [30oth day of May 











1907 January 1925. 1927. 
Gundham Gura- | 18th day of Noven- Do, aand day of June?’ 
vayya. ber 1911 1927. 
Pultkoory Joshua ..{26th day of May! Do. zoth day of May 


1921. 








THE JAGGAMPHTA A AND D ESTATES IMPARTIBLE 
ESTATES ACT, 1928. 


AoT No. V oF 1928. 


An Act jo declare the Jaggampeta A gnd D Estates to be 
impartible within the meaning of the Madras Impartible 
Estates Act II of 1904. eœ 


Waareras it is expedient to declare that the Jaggampeta A  Proamble, 
and D Estates are impartible and that the Proprietors thereof ` 
cannot exercise unrestricted powers of alienation over the same; 


AND Wamms the previous sanction of the Governor-General 
has been obtained to the passing of this Act ; It is hereby enacted 
as follows :— 


1. This Act may be called ‘THE JAGGAMPRTA A AND D Short ttle, 
ESTATES JMPARTIBLE Estates Aor, 1928,” 
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Jaggampete 2. Notwithstanding any decision of Court, of law or 
AS Rg enactment to the contrary, the Jaggampeta A D Estates, in 


Impartible the district of East Godavari are hereby declared#to be impartible 
within the > estates within the meaning of the Madras Impartible Estates 


the Ma Act, II of 1904, and shall, in the hands of their present owner as 
Impartible well as her Heirs and successors, be subject to the provisions of 
ee that Act h 

Act, 1904. ; 

Saring. 8 This Act shall not affect any alienation made or debt 


incurred before the commencement of this Act. 
THE MADRAS CHILDREN (AMENDMENT) ACT, 1928. 


. Aor No. VI or 1928. 


` 


Profatory Note.—The following extract, from the Statement of Objects 
and Reasons would indicate the neccasity for the passing of this Act: — 
‘(Under the Madras Ohildren Act, as it stands at present, a ehild 
detained in a junior certified school may be transferred to a senior certified 
school only if meh” ehild is found to be exercising an eril influenee over the 
other ebildren in the school or is guilty of a serious breach of the rules of 
the school or of eacaping from the school. There is no provision for effoeting 
euch transfer in eases liko the -folowing :— 

(1) when the transfer is necessary in the interest of the child, ¢.g., 
for training in a handicraft for which there is provision only in the senior 
eértified school ; 

(2) when there is overcrowding in the junior certified school; or 

(8) when a boy over fourteen years of age has to be transferred from 
a junior to a senior certified school for the reason that the other boys in" 

. the former school are much younger. 

It is considered necessary to provide for transfers in the above cases. 
It is also considered desirable that the Local Government should have power 
to transfer youthful offenders over the age of 16 years from a senior certified 
school to a Borstal school in the interest of discipline or for other sufficient 
reason. 

The Bill provides for the above objeeta.”” (See Statement of Objects 
and Reasons.) 


x 


An Act further to gmend the Madras Children Act, 1920. 
Wamms it is expedient to further amend the Madras 


Preambl 
7 Children Act, 1980 ; 
AnD Wamrmas the previous sanction of the Governor-General 

has been obtained to the passing of this Act ; It is hereby enacted 
as follows :— ii 

Short title, 1. This Act may be called THE Mapras CHILDREN (AMEND- 
went) Aor, 1928. 

Amondment 2. For sub-section (2) of section 35 of the Madras Children 


of section 35 Act, 1920, the following subsections shall be substituted — 
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“ (2) The Government may order 

(a) a you offender under the age of fourteen years 
detained in a senior certified school to be transferred to a junior 
certified school; 

(b) a youthful offender or child to be transferred from 
one eenior certified school to another, or from pne junior certified 
school to another; 

(c) a child over the age of twelve years detained in a 
junior certifled school to be transferred to a senior certified 
school, 

(i) when such transfer is for the welfare of the child, 
or 

(ii) when the child is found to be exercising ap evil 
influence over dny other child or children in the school or is 
guilty of a serious breach of the rules of the school or of escaping 
from the school ; 

(d) a youthful offender over the age of fourteen years de- 
tained in a junior certified ‘school to be transferred to a senior 
certified school when a majority of the other children in the junior 
certified achool are much below his age, or when there is not suffi- 
cient accommodation in the junior certified school; 

(6) a youthful offender over tho age of sixteen years” 
detained in a senior certified school to be transferred to a Borstal 
school established under the Madras Borstal Schools Act, 1925, 
in the interest of discipline or for other special reasons. 


(3) Upon the transfer of a youthful offender to a Borstal 
school under clause (6) of sub-section (2) above, the provisions 
of the Madras Borstal Schools Act, 1925, shall apply to such 
offender as if he had been originally sentenced to detention in a 
Borstal school under that Act. 


(4) The total period of detention of the youthful offender 
or child shall not be increased by any transfer under this section.’’ 


THE MAPPILUA WILLS ACR, 1928. 


Aor No. VIL or 1928. ° 


Prefatory Note.—The following extracts from the Statemeat of Objects 
and Reasons would show the necessity for the passing of this Act :— 

‘Though the Mappillas generally follow the Muhammadan Law, yet in 
the matter of inheritanee the Mappillas of North Malabar and the southern 
part of Kasaragod taluk in tho South Kanara district have been following 
the Marumakkathayam Law. In order to bring this Law in conformity with 
the Muhammadan Law, the Malabar Mappilla Suecession Act of 1918 was 
passed. Aceording to this Act, Muhammadan Law of Inheritance has been 
made appliieable to the self-acquired properties of Mappilles following the 
Marumakkethayan Law of Inheritance, ° 


Preauble. 


applicable. 


Testamentary 


Act and not 
hy Madras 
Act V of 
1898, 
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The Malabar Wills Act (Madras Act V of 189 ) applies to persons 
who are governed by Marumakkathayam Law of Inhe@fitance and are domi- 
ciled in the Madras Presidency and enables such peragns to dispose of their 
entire separate property by will. Although when this Act was passed, it 
might not have been tho intention of the Legislature to make it applicable 
to Mappillas, yet Mappillas also have been taking advantage of it. Accord- 
ing to the Muhammadan Law, a Muhammadan may dispose by will only 
one-third of his estafe left after defraying funeral expenses end dohte. 
Bequests in excess of tho bequeathable one-third of bequests to the heirs will 
not be valid unless tho other heirs consent thereto after the death of the 
testator. It was supposed that tho passing of the Malabar Mappila Rue- 
cession Act will make the Malabar Wills Act inoperative in respect of 
wills by Mappillas. But this point is not yet elear. Therefore in order 
to bring the testamentary Law of the Mappillas also into conformity with 
the Muhammadan Law relating to wills, it was proposed to amend the 
Malabar Wils Aet by adding a proviso to section 4 of the Malabar Wills 
Act”? (Seo Statement of Objects and Reasons). „Subsequently the 
Legislature thought that the matter might be provided for by a separate 
enactment. Hence this Act. 


An Act to define the Law relating to Wills by Mappillas. 

WuureEas it is expedient to define the law relating to testa- 
mentary dispositions by Mappillas governed by the Marumakkat- 
tayam or the Aliyasantana Law of Inheritance; 
. AND WaHortas the previous eanction of the Governor-General 
has been obtained to the pasathg of this. Act ; It is hereby enacted 
as follows :— 

1. This Act may be called the Mappilla Wills Act, 1928. 

2. (i) It shall come into force on the Ist day of January, 1929. 


(ii) It extends to the whole of the Presidency of Madras. 
(iii) It. applies to testamentary dispositions by Mappillas 
governed by the Marumakkattayam or the Aliyasantana Law of 
Inheritance in respect of property which, but for such testamen- 
tary disposition, would devolve in accordance with the provisions 
of the Mappilla Succession Act, 1918. 
3. Testamentary dispositions to which this Act applies, shall 
be governed by the Muhammaden Law relating to „wills and not 
by the Malabar Wills Act, 1898. 


THE MADRAS STATE ATD TO INDUSTRIES 
(AMENDMENT) ACT, 1928. 


Aor No. VIII or 1928. 


Prefatory Note.—The following extract from the Statement of Objects 
and Reasons would show the necesmty for the passing of this Amending 
Act :— 

‘Although the State Aid to Industries Act has beon in force for a 
period of noarly four years, very fow applications for aid to cottage and 
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small scale industries fave been reesived. There is reason to beleve that 
this paucity of applications is due to the prévision in section 9 of the Act 
which stipulates that co applying for aid should show assets equivalent 
to double the amount the loan applied for. If the Act is materially to 
assist in the development of cottage and other small scalo industries, it seems 
necessary that the rostriction of tho maximum limit of loan to 60 per cent 
of the asets should.be relaxed. j 


Another difficulty with regard to these industries ‘is that they are re- 
quired under section 11 of the Act to maintain detailed accounts, to render 
several returns afd statements and to submit them to the audit of auditors 
approved by Government for the purpose. In the majority of casos, these 
industrialists will bo unable to maintain the aecounts on the lines required 
as they cannot reasonably be expected, in view of the small margin of pro- 
fita they will be able to realse, to ineur ihe expense of employing a clerk 
or accountant to look after that side of the work and further it would be 
scarcely fair to expect them to ineur the expense involved in the audit of 
thelr accounts by approved auditors. It will therefore be necessary to 
exempt such concerns from the operation of section 11 of the Act in proper 
cases. 

Similarly these small seale and cottage industries cannot apply for any 
guarantee of a eash, credit, overdraft or fixed advance with a bank as such 
guarantee can be given only if the conditions preseribed in seetions 9 to 12 
of the Act are satisfied. It has been explained above that it is necessary 
to exempt these concerns from the operations of sections 9 and 11 of the 
Act which govern the grant of aid under section 6 (a) of the Act. For 
the same reasons, it is nosessary that these small seale and cottage industries 
should also be made eligible for the forms of aid referred to in sectlon 6 (b) 
and be exempted from the operation of section 14 of the Act. (See State 
ment of Objects and Reasons). 


An Act to amend the State Aid to Industries Act, 1922. 


WaAERBAS it is expedient to amend the Madras State Aid to 
Industries Act, 1922 ; It is hereby enacted as follows :— 


L This Act may be called ‘Tuam Maprag STATE AID TO 
INDUSTRIES (AMENDMENT) Act, 1928.” 


2. After section 14 of the Madras State Aid to Industries 
Act, 1922 (hereinafter refered to as the said Act), the following 
section shall be inserted, namely :— è 


e 
“ILA Save as otherwise may be prescribed by rules made 
under this Act, nothing in sections 9, 10, 11 and 14 shall apply 
to any industrial business or enterprise with a capital outlay not 
exveeding one thousand rupees or to cottage industries.’’ 


8. After clause (14) of sub-section (b) of section 19 of the 
said Act, the following clause shall be inserted, namely :— 


““(15) the conditions under which and the security on 
which loans shall be granted or guerantees of a cash credit, over- 


Preamble, 


Short title. 


Insertion 

of new 
section 14-A 
in Madras 
Act V of 
1923 


Exemption 
of small and 
cottage in- 
dustries, 


Amendment 
of section 19 
Madras 

Act V of 
192} 


Amendment 
of sectlat 19, 
Madras 

Act V of 


1923. 
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to in section 14 A.” 

4. The word ‘‘and’’ at the end of use (13) of sub-sec- 
tion (b) of section 19 of the said Act shall be omitted, and the 
word ‘‘and’’ shall be inserted at the end of clause (14) of sub- 
section (b) of section 19 of the said Act. z 


draft or fixed advance with a bank given to 7 industries referred 


INDIA ACTS, 1928. 


_THE BURMA SALT (AMENDMENT) ACT, 1928. 





Aot No. I or 1928. 
[8th March, 1928.] 


An Act to amend the Burma Salt Act, 1917, for a certain 
purpose. 
Wuureas, by the Devolution Rules, made under section 45-A 
of the Government of India Act, central and provincial subjects 


have been classified, for the purpose of distinguishing the func- 
tions of Local Governments from the functions of the Governor- 
General in Council, and it is, therefore, expedient to amend the 


Burma Salt Act, 1917, which relates to a subject classified in the » 


aforesaid rules as a central subject, so as to vest in the Governor- 
General in Council powers of control in respect of that subject ;_ 
It is hereby enacted as follows :— 

1. (1) This Act may be called THz Burma SALT (AMEND- 
MENT) Aor, 1928, . 

(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. The sections of the Burma Salt Act, 1917 (hereinafter re- 
ferred to as the said Act), shown in the first column of the Schedule 
are hereby amended in the manner specified in the second column 
thereof. 

3. Where anything done under the said Act is in force imme- 
diately prior to the commencement of this Act, it shall be deemed, 
as from the commencement of this Act, to have been done under 
the said Act as hereby amended. 


THE SCHEDULE. ` 
(See section 2.) 
Sections of Burma 
Act IT of 1917 Amendments. 
to be amended. 
Bection 2 . : The following definitions shall be addeded, namely :— 


(f) ‘Central Board of Revenue’ means the Central 
Board of Revenue constituted under the Central Board 
of Revenue Act, 1994; bd 


Amendment 
of Burma Act 
I of 1917. 


Saving of acts 
done under 
Burma Act II 
of 1917. 
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Sections of Burma 
Act IT of 1917 
to be amended. 


Bestion 2 (oontd.) 


Section 6. 


Section 7 . 


° Amendments. || 


(g) ‘Commissioner’ means the offleer appointed by the 
Governor-General in Council to perform the duties of 
the Commissioner under this Act; 


(h) ‘ Colector? means the offleer appointed by the 
Governor-General in Council to perform the duties of 
the Colector under this Act; 

(4) ‘ notification ? and ‘ notified ’ have reference, not- 
withstanding anything contained in clauses (24) and 
(40) of section 2 of the Burma General Clauses Act, 
1898, to notifleation in the Gazette of India’’ 

For the words ‘‘Loeal Government or the Finanelal 
Commissioner ’’ the words ‘‘ Central Board of Reve- 
nue or the Commissioner ’’ shall be substituted. 

For the words ‘‘ Local Government ’’ the words ‘‘ Oen- 
tral Board of Revenue’’ shall be substituted. 


(4) For the words ‘‘ Local Government ’’ where they 
occur in two places the words ‘‘ Central Board of 
Revenue ’’ shall be substituted. 

(ii) Clause (a) shall be omitted. 

(ii) In clause (d), for the words ‘‘ Financial Commis- 
sioner, to a Commissioner or to the Hicise Oommis- 
sioner ’’ the word ‘‘ Commissioner ’’ shall be substi- 
tuted. ° 

(iv) For clause (6) the following shall be substituted, 
namely :— 

“© (a) permit the delegation, subject to such conditions 
as it may think fit, by the Commissioner or by the 
Oollestor, af any powers in respect of salt revenue 
conferred on them by this Act or by any other enact- 
ment for the time being in foree.’’ 

(v) Olauses (b), (0), (d), (¢) and (7), as so amended, 
shall be re-lettered as clauses (a), (D), (o), (d) and 
(6), respectively. 

For the words ‘‘Financial Commissioner’’ the words 
‘Central Board of Revenue ’’ shall be substituted. 


For section 7 the following section shall be substituted, 
namely :— 

‘¢ % The Governor-General in Council may, by notiflea- 
tion, Impose a duty, at such rate or rates as he may 
think fit, on salt manufactured in, or imported by 
land into, Burma.” 


For the words ‘‘ Local Government ’’ the words ‘‘ Oen- 
tral Board of Revenue ’’ shall be substituted. 


In sub-section (2), for the word ‘‘ Oollestor ’’, where 
it occurs in three places the word ‘‘ Superintendent ’’ 
shall be substituted. 

For the words ‘‘ Subject to such restrictions as the 
Local Government may prescribe, any Salt, Excise or 
Police Offlear and and any Revenue or Customs Officer 
duly empowered in this behalf ’’, the words ‘‘ Sub- 
ject to such restrictions as the Central Board of Beve- 
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Sections of Burma 
Act IZ of 1917 Amendments. 
to be amended. 


Bection 22° (contd.) nue, with the approval of the Loeal Government, may 
prescribe, any Salt or Customs Offlear empowered in 
this behalf, or any Police, Revenue or Excise Officer 
empowered in this behalf with the approval of the 
Loeal Government’? shall bë substituted. 


Bection 25 . In subsections (1) and (8), for the words ‘‘ Local 
Government ’’ the words ‘‘ Central Board of Reve- 
nue ’’ shall be substituted. 


Section 27 5 For the word ‘‘ Colector ’’ the word ‘‘ Superintendent ’’ 
shall bo substituted. 
Beetion 81 5 In subsection (8), for the words ‘‘ Exeept with the 


special sanction of the Local Governmen} ’’, the 
words ‘‘ Exeept with special sanction, given by the 
Cental Board òf Revenue with the approval of the 
Local Government,’’ shall be substituted. 


Section 82 $ (4) In sub-section (1), for the words ‘‘ Finanelal Com- 
missioner, subject to the control of the Loeal Govern- 
ment,’’ the words ‘‘Central Board of Revenue’’ shall 
be substituted. 

(ii) In sub-section (2), for the words ‘‘ Financial Com- 


missioner subject to the like control’’ the words 
‘í Central Board of Revenue ’’ shall be substituted. 


Bection 38 š After the word ‘‘ Gazette °’, the words ‘‘ of India ”’ 
shall be inserted. ` . 
Bection 84 ; In sub-section (2), for the word ‘‘Oollector’’ the word 


‘(Superintendent ?? shall be substituted. 


THE INDIAN SECURITIES (AMENDMENT) AOT, 1928. 


Acr No. I oF 1928. 





Preratory Nore—The following extracts from the statement of ob- 
jects and reasdns indicate the necessity for tho passing of the Act. 

The object of this Act is to enable a company to hold Government 
securities jointly with a private individual or another corporate body and 
to empower Government to pay the amount of the security to the surviving 
joint holder in any ease that may arise. 


Section 4 (1) (a) of the Indian Securities Act, 1920, Bid down that 
when a Government Security was payable to two or more persons jointly, 
and elther or any of them died, the security should be payable to the 
survivor or survivors of those persons. Though by virtue of section 8 (89) 
of the General Clauses Act, 1897, ‘ person’ included a company or associa- 
tion or body of individuals, whether ineorporated or not, this definition had 
been held to be repugnant to section 4 (1) of the Indian Securities Act, 
as a corporation or association may be dissolved but could not die and there 
could therefore, be no survivorahip as contemplated in the latter section, 


“. 


Short title. 


Amendment 
of Section 4, 
Act Xof 1920 
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Thus the law as it stood precluded the possibility of a Government promissory 
note being held by a eorporate body jointly with an individual or with another 
corporate body. The position as regards joint own of this nature was 
the same in England before tho passing of the Bodies Corporate (Joint 
Tenancy) Act, 1899. 

In accordance with the above view of the law, Government and the 
Public Debt Offices had been treating as invalid all endorsements on Govern- 
ment promissory notes kn favour of a company jointly with an individual. : 
The Pubhe Debt Office, Bombay, had been addressed on more than one 
oceasion by corporate bodies regarding the adminaibility of joint ownership 
of Government securities on the Hnes recognised by the law in England, 
and the Controller of the Ourrency had roported that instaness of such 
endorsements were eoming to his notices and that he had been compelled to 
treat them as invalid. This Act is intended to remove this technical diflculty 
by an amendment of section 4 of the Indian Securities Act, 1920, (See State 
ment of Objects and Reasons, cited in the Gasetie of Indsa). 


[8th March, 1928.] 
An Act further to amend the Indian Securtites Act, 1920, 
for a certain purpose. 


Wrurzas it is expedient further to amend the Indian Becuri- 
ties Act, 1920, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— 

1. This Act may be called THE INDIAN Suovrrrms ( AMEND- 
MENT) Act, 1928. 


2. To section 4 of the Indian Securities Act, 1920, the follow- 


“ing sub-section shall be added, namely :— 


“ (4) For the purposes of this section, a body incorporated 
under the Indian Companies Act, 1913, or the Co-operative Socie- 
ties Act, 1912, or any other enactment for the time being in force 
whether within or without British India, relating to the incorpo- 
ration of associations of individuals, shall be deemed to die when 
it is dissolved.’’ 


THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1928. 


eAot No. IO or 1928. . 
? 


Prerarory Nore—The following are extracts from the Statements of 
Objects and Reasons :— 

1. It bas been held that draught animals and other live stock are uot 
‘plant’ within the meaning of section 10 (2) (m) of the ineome-tax Act, 
1922 (XI of 1922). But as horses, bullocks, elephants, ete, used for draught 
purposes are analogous to ‘ plant’. It is proposed in clause 2 (a) of the bill 
to permit an assessee in computing his income from business to deduct as a 
business expense the cost of the live stock purchased for use in his business 
(not as stock in trade) to replace his stock so used. 


2. The Calentta High Court have held that road coms levied on coal mines 
is an admissible deduction from the assessable profits of the mine. Tho cosas 
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though nominally levied on immoveable property is actually ealeviated with 
reference to the annugl profits of the mine@ It is therefore a tax on profits 
and generally anything that is of the nature of a tax on profits is 
not allowed as a deduction in assessing income-tax. Moreover the Central 
Government have always contended that provincial or local taxes on profits 
should not take precedence of central taxes on the same profits and if this 
prinelple is sacrificed, serious loss to Central revenues may result, Clause (2) 
(b) of the bill makes it clear that an asseseco is not entitled to deduct in 
computing incomes, any sums paid to a local authority in respect of any tax 
(cosa, rate, ote.), assessed on the basis of profits evan though it may be 
nominally imposed on immoveable property. 


B. The Act is silent as to the correct procedure for the assessment in 
the year following the one in which partition is effected in a Hindu undivided 
family ; Clause (4) of the bill provides for assessment in such eases. 


4. There are conflicting rulings pronounced by the Bombey and ADhe- 
bad High Courts as to how the assessment should be made in the year after 
there hes been a change in the ‘ constitution’ of an assesses, where for 
example, a Firm has become a company. While the Allahabad High Court 
have held that where a firm has beeome a Company, the assessment should be 
made as though the firm were still in oxistonce at the time of assessment, the 
Bombay High Oourt have rules that the assessment ‘should be made as though 
the Company had been in existence when the profits that have to be taxed 
were earned. Clause 5 of the bill follows the Allahabad High Court ruling 
and also extends to income-tax the prinetple of the proviso to section 56 under 
which, where there has been a change in the personnel, of firm, the partners 
of the firm a at the time of assessment are assessed to super-tat on the profits 
of the firm in the previous year with refcrence to the shares that each then 
holds. 


5. Itis necessary to confer on the Assistant Commissioners of Ineome-tax 
and Commissioners of Ineome-tax the power to rectify mistakes in their appel- 
late or review orders which they do not at present possess. Clause 6 of the 
bil confers such powers. 


6. Clause 7 of the bill makes the law more definite in regard to the 
assosament of the profits of (1) export trade eonducted by (a) residents and 
(b) agencies or branches in British India of non-residents and (2) import 
trade conducted by agencies or branches in British India of non-resaldenta. 
Bection 42 of the Act whieh deals with the assessment of non-residents is 
vague and this is neither satisfactory from the view of the Government nor 
fair to the taxpayer. Moreover, conflicting decisions on this subject have 
been pronounced by the High Courts of Madras, Calcutta, and Rangoon. 


7. At presènt an income-tax officer has no poer to impose a penalty 
of lees than the maximum amount mentioned in section 46 of the Aet. It 
is considered desirable to empower an income-tax officer togimpose a penalty 
less than the maximum and to inerease it suecessively up to the maximum, 
should the default in payment of tax be persisted in by the assesses. 


8. Following the British Income-tax law, it is proposed t8 withhold the 
grant of refunds under section 48 (small incomes relief) in respect of divi- 
dends of companies and interest on Indian Securities from non-residents who 
are not British subjects while refunds to non-resident subjects of Indian 
States, British subject or subjects of Indian States will be allowed and 
salenlated not with reference, as at present, to the claiment’s total income 
taxable in British India, but with reference to his total ineome wherever de- 
rived which would be taxable if it acerued, arose or was received in British 
India. - 
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To non-residents who are not British subjects except subjects of Indian 
States there seems to be no reasom why India should be more generous than 
the United Kingdom. As the law at present stands sums are refunded 
to non-realdent shareholders many of whom may be in pt of considerable 
income in other countries and the non-resident therefore enjoys an unfair 
advantage over residents m British India. Clause 9 of the bill gives effect 
to the above proposal. 


e 
9. At present many bogus partnership deeds are produced for registra- 
tion before the ineome-tax offiesra under section 9 (14) of the Act even when 
the accounts are incomplete and show no division of profits amongst the 
partners. It appears, therefore, desirable to provide that a firm should not 
be registered, unless it not merely files a deed of partnership specifying the 
partners’ shares, but also actually divides the profits in aceordance with those 
shares. Olause 11 of the Bill gives effect to the proposal (Statement of 
Objects and Reasons). 
e 
The following extracts from the Reports of Select Committee may also 
be noted :— 


Clause £.—We have enlarged the seope of the proposed new clause (vii-c) 

of subsection (2) of section 10, by making it cover all animals which die 
or beeome useless, and not only such animals when they have been replaced. 
We have done this as it frequently happens that dead or useless livestock Is 
not replaced for some time. We have also deleted the words ‘‘ or realisable ’’ 
as this restriction is small and diffienlt to apply. 
° Às regards the new proviso psoposed in sub-elause (b) of clause 2, we 
find a conflict of principles. The proviso is designed to maintain the prine- 
ple that the sphere of taxation of the Oentral Government should not be 
encroached upon by Local Governments or local authorities—a principle which 
we support. But its appHeation in the form of the new proviso will involve 
an infraetion of another prineiple—whieh we also support—that ‘‘ double 
texation ’’ should be avoided. An illustration will be where a local authority 
imposes a road cess and bases its assessment on a particular firm on the 
profits earned by that firm. It is admitted that if another method of 
assessment were employed, the firm would be entitled to deduct the cess 
in arriving at its profita, But under the proviso as now proposed the firm 
will not be allowed to make this deduction, but will have to pay income-tax 
on the amount it has paid as eess. We consider that in this conflict the 
revenues of the Central Government must be protected, and that the proper 
method of avolding inequitable treatment is to prevent both Local Govern- 
ments and local authorities from imposing taxation either direetly upon or 
assessed on the basis of profits. We have, therefore, retaineg@ this provision, 
but we make a recommendation to Government to take all measures within its 
powers to secure that no local tax should be assessed on profits. 


Clause 4—This has been redrafted in order to simplify the procedure, 
and make it easier for the assessces. 


It is not now proposed to require notice to be given to the Income-tax 
Officer of the partition of a Hindu undivided family. It is left to those 
concerned to represent to the Income-tax Officer at the time of assessment 
that such a partition has taken place. The Income-tax Offloer is then to hold 
an enquiry into the fact of partition after serving notices upon all the 
members of the family. He will embody the result of his enquiry in a formal 
order before proceeding to make the assessment. Any assessee who is aggriov- 
ed by the manner in which the assessment has been made as the result of 
such an order will, of course, be able to raise the point in an appeal under 
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section 80 to the Assistant Commissioner in the ordinary way, and if he is 
dissatisfied with the o ers passed on such ar appeal on a point of law, he will 
have the right to a referenca to the High Oourt under soction 66. It 
has also been provided that the units into which the original joint family 
has been resolved shall be jointly and severally Hable for that portion of the 
tax which falls on the income earned by the family while it was still joint. 

Clause 5.—We have redrafted the whole of this clause, partly in order 
to simplify it, and partly in order to bring it into ‘accord with the latest 
decision of the Privy Cound. 


As regards the proposed sub-section (1) of section 26, which ineorporates 
and generalises the law contained in the proviso to section 56 af the Aet, it 
was pointed out that for some time in the Bombay Presidency the rule of 
law contained in the Mekor caso (LL.R. 47 Bom. 504) has heen applied, which 
adopted the alternative principle to that embodied in the new sub-section, and 
that the change of law in the Bombay Presidency might result in some 
individual being treated according to different principles at different times, 
and to his detriment. The Government has undertaken to issue executive 
instructions to prevent any hardship from this eause, and we therefore do 
not propose to make special statutory provision. 


As regards new sub-section (2), the original draft had to make a choice 
between the principle contained in the case of Messrs. Begg Sutherland $ Oo., 
Ltd. (LLB, 47 All. 715) and that contained in a judgment of the Bombay 
High Court in the Western India Turf Club case (LLE. 560 Bom. 648) : and 
the former prineiple was chosen. ince then, however, the Bombay deelsion 
has been upheld by Their Lordships of the Privy Council in a judgment dated 
4th November 1927, and our re-dratt of thb new sub-section (2) is in accord- 
ance with that judgment. : 


Clause 7.—We have deleted the proposed sub-sectiona (1), (1-A) and 
(1-B), which related to exports from India. We recognise the difficulties 
created by the conflict of judicial rulings on the subject, but until & set 
of rules or prineiples ean be evolved which would in some way Hmit the 
action of the income-tax offlear we prefer to leave the law as it is. The 
principle contained in the proposed sub-section (1-A) is inadequate, 


We eonsidered an alternative proposal of dropping these three proposed 
sub-sections and substituting instead en amendment of the term ““ business ”? 
contained in section 2 (4) of the Act, by making it inelude specifically the 
buying of goods in British India for export. Under this proposal the inade- 
qauacsy of the principle contained in proposed sub-section (1-B) could be 
remedied in 2 prompt manner by the framing of rules ad hoo under section 
59 as the different kinds of cases preeanted themselves; bpt, again, we are 
of opinion that the existing law should not be altered until some delimiting 
principles have been evolved. x à 
We have, therefore, sut down the clause so that it now includes only the 


original proposed sub-section (1-0) relating to imports, and we pave amended 
that slightly and re-numbered it, 


Clause i11.—The subject of the registration of firms is being dealt 
with in a more comprehensive manner in the later Indian Income-tax (Becond 
Amendment) Bill; and we therefore propose to omit it. 


In its place we have substituted a small drafting amendment of section 
66, which is consequential upon our use of the correct word ‘‘ revision ’’ 
in clause 6 of the 1n.: F 
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MINUTE OF DISSENT. 
(Signed by seven members). f 


We, the undersigned, are not satisfled with the Select Committec’s deel- 

sion merely to drop the proposed clause 7 (1) in the amending Bull leaving 
the original clause 42 (1). 
“In the notes on the amendmenta before the Select Committee under clause 
7, Government state that the clause is intended to remove doubts and that they 
desire to make clear that in respect of export trade or import trade, whether 
the business be conducted by a resident or a non-resident, all profits acorwng 
or arising or reosived in British India are Hable to tax and no other profits 
are so Hable. In removing the original proposed clause 7 (1) the Govern- 
ment state that they propose to carry out their intention by rules and the 
following information as to their intentlon was obtained :— 

In the event of an exporter in India sending cotton regularly to a mer- 
chant broad who in his turn obtains a profit by selling to a consumer, the 
Government eonmder that this profit obtained in a foreign country has acerued 
or arisen through an agent in British India and is liable to tax. 

This would mean that the merchant in Indie might be deemed under 
section 42 (1) to be his agent, on the ground of having a business connexion 
with a foreign buyer, and will be required either to obtain from the foreign 
firm a return of the profit made in the foreign country on the cotton bought 
from India, or will be assessed on the basis of the difference of value between 
contract prices and f.o.b. or otf. quotation at the time of shipment or by 
some similar method. He will be made to pay the assessed tax to the Govern- 
ment and will have to look for his reimbursement to his foreign client. 

We consider that this procodfire will entail giewt hardship on Indian 
merchants exporting produce and that the clause should be amended as 
hereafter suggested to prevent such action. 

It was further brought to the notice of the Committee that the taxation 
authorities were, under the present law, endeavouring to assess a foreign 
operator in stocks and shares woiking through a broker in India on tho 
London Stoek Exehange for tax on profits made on the London Stock Exchange 
even though never received in India. j 

In our opinion the existing powers of the Government are too wide 
owing to the words ‘‘ from any business connexion ’’, As Government allege 
that thelr desire is to tax only profits aecruing or arising or received in 
India, we do not understand why Government desire powers wider than are 
necessary for the purpose stated. . 

We suggest substituting for the original section 42 (1) the following 
section :— 

“48. (1) All peofitsor gains accruing or arisinge to any person 
residing out of British India, whether direstly or indirectly, from any 
trade carried on or transacted in British India by any agency or branch in 
British India on fis behalf shell be chargeable to ineome-tax under the head 
‘business’ and shall be charged in the name of the agent of sueh person, 
and sueh agent shall be deemed to be for all purposes of this Act the asses- 
ne in respect of such income-tax : 

Provided that any arrears of tax may be recovered also in seeordance 
with the provisions of this Act from any assets of a non-resident person 
which are or may at any time come within Britlsh India.’ 

By this clause taxation would only be leviable where profila actually 
accrue or arise in British India and any profits obtainable or reeealved in 
other eountries could not be assessable. 

We know of no precedent in any other country for the proposed legis- 
lation, and are convineed that it will only penalise Indian firms while it can 
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easily be evaded by foreign firms operating through agencios in British 
India, 


We should be phepared to support legislation requiring all branches and 
agencies of foreign firms to pay Indian iueome-tax on profits, sueh profits 
to be asweased on the basis of the normal prafita which could be expected by 
an Indian firm selling direct abroad. We are entirely opposed, however, to 
the proposal that Government should make rules fo enforee rights which, 
in our opinion, it was never the intention of the Legislature to confer on 
‘the Oentral Board of Revenue. 


MINUTH OF DISSENT. 


(Signed by three members). 

I disagree with the prineiplo of clause 7 (1-0) which will become section 
#2 (8) in the Act, because, if passed, it will give defluite approval to the 
principle of taxing in India the whole profit reseived in India on the sale 
of an imported article, and the clause, therefore, rejects the primetple ap- 
proved by the Taxation Enquiry Committee, of taxing only the ‘' merchant- 
ing ’’ profit and not the ‘‘ manufacturing ’’ profit. It is contended by 
Government that there is no intention of expanding the law, but of elarify- 
ing it, and that there has always been the power to tax all profits received in 
India. This is true, but the poner has not regularly been exercised presuma- 
bly because it was considered unreasonable to do so. A share of the total 
profit must in equity be regarded as accruing and arising in the country of 
manufacture. Mr. Darling, an Income-tax Officer of great expelience, gives 
his opinion that it is unjust to tax the whole profit on imports. 

I am therefore of opinion that the opportunity should have been taken 
by the Legislature to redraft the law in*aceordance with the recommendation 
of the Indian Taxation Enquiry Committee. 


MINUTE OF DISSENT. 


(By the Hon. Messrs. Mahammad Yakub, Fazel L Rehimtoola, Puru- 
shothamdas Thakurdas, Victor Sassoon, W. B.. Lamb, Harbiles Sarda, and 
Jamnadas,—seven members). 


“We, the undersigned, object to clause 2 (b) of the BiU as being 
admittedly inequitable to the assessoe. 

It is admitted by Government that local authorities have the right to 
charge for services rendered and that such charges are a valid deduction from 
the gross profits in ascertaining the amount assossable for inecome-tex. : 

The Government of India wish to discourage local Bodies from basing 
their asseeament for such charges on the profits of an ansoeseo as such 
action encroaches on the prinaple that the Central Government alone are 
entitled to levy, taxes on income. 


e 
To this end they by this clause lay down that where local Dodles base 
their admittedly justifiable charges tor serviecs rendered, on piofits, the 
amounts concerned will not be a deductablo item from the profits, whereas 
if the charge for the same services were to be made in some other manner 
the deduction would be permissible. A 
The assossces would find themselves in the helpless position of not 
being able to resist what local Bodies seek by law from them nor to choose 
the basis on whieh their assessment should be made. 


If this elause be passed, it is not unlikely that local Bodies will eontinue 
to charge for services rendered as before as thelr position remains un- 
chauged, so that the Central Governmeut will be receiving an lucome from 
the unfortunate assesses to which they are not in equity entitled as the broad 
principle that payment for services renderod iy a deduetable item is not 
disputed, 


I-32 ù 
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We are not in disagreement with Government that there should be only 
one tax based on profits, but we feel very strongly that this clause fails 
to establish that principle and sets up the new princplg that the tax-payer 
may fairly be penabsed for the action of an authority over whom he ean 
have no control. 


It is up to the Central Government to introduce specific legislation which 
will prevent any authority but themselves from levying a tax on profits. 

The amount concerned at present was stated in the Select Committeo 
to be about 1} lakhs. 


Wo take the very gravest view of the precedent which would be sot up 
by passing this clause and deem it our duty to draw the attention of the 
Assembly to the serious aspect of the issue invulved.’?’ 

[138th March, 1928.] 

An Act further to amend the Indian Income-taz Act, 1922, 

. for certain purposes. 

Wuernas it is expedient further to amend the Indian Income- 
tax Act, 1922, for certain purposes hereinafter appearing; It is 
hereby enacted as follows — 

1. (1) This Act may be called Tot INDIAN” INOOME TAK 
(AMENDMENT) Act, 1928. 

(2) It shall come into force on the Ist day of April, 1928. 

2. In sub-section (2) of section 10 of the Indian Income-tax 
Act, 1922 (hereinafter referred to as the said Act) — 

(a) after clause (vit) the following clause shall be insert- 
“ed, namely :— 

‘¢(aii-a) in respect of animals which have been used for 
the purposes of the business otherwise than as stock in trade and 
have died or become permanently useless for such purposes, the 
difference between the original cost to the asseasee of the animals 
and the amount, if any, realised in respect of the carcasses or ani- 
mals ’’; and í 

(b) after clause (tz) the following proviso shall be insert- 
ed, namely :— 

c Provided that nothing in clause (viii) or clause (tz) 
shall be deemed to authorise the allowance of any sum paid on 
account of any coss, rate or tax levied on the profits or gains of 
any business or assessed at a proportion of or othérwise on the 
basis of any such profits or gains.’’ 

3. In clause (b) of sub-section (2) of section 14 of the said 
Act, after the words, ‘‘ His share in the firm ’’ the words ‘‘at the 
time of such assessment ’’ shall be added. 

4. After section 25 of the said Act the following section shall 
be inserted, namely :— 


‘© 25-A, (1), Where, at the time of making an assessment un- 
der section 28, it is claimed by or on behalf of any member of a 
Hindu family hitherto undivided that a partition has taken place 
among «he members of such family, the Income-tax Officer shall 
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make such inquiry thereinto as he may think fit, and, if he is 
satisfied that a separation of the members of the family has taken 
place and that the joint family property has been partitioned 
among the various members or groups of members in definita 
portions before the end of the previous year, he shall record an 
order to that effect : 

Provided that no such order shall be resorted until notices 
of the inquiry have been gerved on all the members of the family. 

(2) Where such an order has been passed, the Income- 

tax Officer shall make an assessment of the total income received 
by or on behalf of the joint family as such, as if no separation or 
partition had taken place, and each member or group of members 
shall in addition to any income-tax for which he or it may be 
separately liable and notwithstanding anything contained *in sub- 
section (1) of section 14, be liable for a share of the tax on the 
income so assessed according to the portion of the joint family 
property allotted to him or it; 

and the Income-tax Officer shall make assessments accord- 
ingly on the various members and groups of members in accordanco 
with tho provisions of section 23 : 

Provided that all the separated members and groups of 


o 


members shall be liable jointly and severally for the tax assessed e 


on the total income received by or on behalf of the joint famif y 
as such.” 


5. For section 26 of the said Act the following section shall” 


be substituted, namely :— 

‘26. (1) Where, at the time of making an assessment under 
section 23, it is found that a change has occurred in the constitu- 
tion of a firm or that a firm has been newly constituted, the assess- 
ments on the firm and on the members thereof shall, subject to 
the provisions of this Act, be made as if the firm had been consti- 
tuted throughout the previous year as it is constituted at the 
time of making the assessment, and as if each member had 
received a share of the profits of that year proportionate to his 
interest in the firm at the time of making the assessment. 

(2) Where, at the time of making |. an assessment under 
section 23, it is found that the person carrying on any business, 
profession or vocation has been succeeded in such capacity by 
another person, the assessment shall be made on such person suc- 
ceeding, as if he had been carrying on the business, profession or 


vocation throughout the previous year, and as if he kad received 


the whole of the profits for that year.” 
6. In sub-section (1) of section 35 of the said Act,— 
(a) before the words ‘‘ The Income-tax Officer may ”’ 
the following words shall be inserted, namely :— 

‘“ The Commissioner or Assistant Commissioner may, 
at any time within one year from the date of any order passed 
by him in appeal or, in the case of the Commissioner, in wevision 
under section 33 and ”’; 
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(b) for the worda ‘‘ of the assessment ’’ the words ““ of 
the appeal, revision or assessment, as the case may be,” shall be 
substituted ; 

(c) for the words ‘‘ such assesses ’’ the words ““ the 
assesseo ’’ shall be substituted ; and 

(d) in the proviso, for the words ‘‘ the Income-tax Of- 
cer’’ the words ‘‘the Commissioner, the Assistant Commissioner 
or the Income-tax Officer, as the case may be,’’ shall be substituted. 

7. In section 42 of the said Act, the following sub-section 
shall be added namely :— 

‘©(3) Where any profits or gains have accrued or arisen 
to any person directly or indirectly from the sale in British India 
by him er by any agency or branch on his behalf of any merchan- 
dise exported to British India by him or any agency or branch 
on his behalf from any place outside British India, the profits 
or gains shall he deemed to have accrued or arisen and to have 
been received in British India, and no allowance shall be made 
under sub-section (2) of section, 10 in respect of any buying or 
other commission whatsoever not actually paid, or of any other 
amounts not-aciually spent, for the purpose of earning such 
profits or gains.’’ 

* 8. After sub-section (1) of section 46 of the said Act the 
following sub-section shall be inserted, namely :— 

‘‘(1-A) For the purposes of sub-section (1) the Income- 
tax Officer may direct the recovery of any sum less than the 
amount of the arrears and may enhance the sum so directed to be 
recovered from time to time in tho case of a continuing default, 
so however that the total sum so directed to be recovered shall 
not exceed the amount of the arrears payable.’’ 

9. In section 48 of the said Act, tho following sub-sections 
shall be added, namely :— 

‘‘(4) For the purposes of this section, ‘ total income’ 
includes, in the case of any person not resident in British India, 
all income, profits and gains wherever arising, accruing or receiv- 
ed, which, if arising, gecruing or received in British India, would 
be included in the computation of total income under section 16. 

(5) Nothing in this section shall entitle to any refund 
any person not resident in British India who is neither a British 
subject as defined in section 27 of the British Nationality and 
Status of Alijns Act, 1914, nor a subject of a State in India.” 


10. The proviso to section 56 of the said Act shall be omitted. 


11. In the proviso to sub-section (2) of section 66, for the 
word ‘‘ review ’’ the word ‘‘ revision ’’ shall be substituted. 
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THE INLAND BONDED WAREHOUSES (AMENDMENT) 
A ACT, 1928. 





Aot No. IV or 1928. 


PrrErAaTORY Nore—It was the practico to allow goods intended for 
warehousing at an inland bonded warehouse to be removed there from the 
wharf or ship’s aide direct. It had been polnted out that under the law as 
it previously stood, strietly interpreted, no goods ought to be removed to an 
inland bonded warehouse unless they had previously been deposited in a 
warehouse at a customs-port; to enforce this was felt to be a useless and 
expensive formality. It was, therefore, proposed by this Act that the exist- 
ing practice should be regularised. 

Some inland bonded warehouses were managed by officers of the Local 
Governments, others by officers directly subordinate to the Central Board 
of Revenue. With respect to the latter class, this Act proposce, in pursuance 
of the principle of the Central Board of Revenuo Act, 1924, that the Local 
Governments should be divested of authority, their authority in other cases 
being maintained by the provision that the Ohief Customs-authority (t<., the 
Central Board of Revenue) must obtain the assent of the Local Government 
before appointing or licensing any inland bonded warehouse. (See Atate- 
ment of Object and Reasons and Repoit of Seleet Committee). 


A [15th March, 1928.} 


An Act further to amend the Inland Bonded Warehouses 
Act, 1896, for certain purposes. 


WHEEEAS it is expedient further to amend the Inland Bonded 
Warehouses Act, 1896, for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 


1. This Act may be called THe INLAND BonpDED WAREHOUSES 
(AMENDMENT) AoT, 1928. 


2. (1) In subsection (1) of section 4 of the Inland Bonded 
Warehouses Act, 1896 (hereinafter referred to as the said Act) ,— 
(a) the words ‘‘ with the previous sanction of the Local 
Government ’’ and the words ‘‘ with the like sanction ’’ shall ke 
omitted; and ° 


(b) the following proviso shall be added, namely :— 
‘‘ Provided that, where a warehouse is to be wholly or 
partly in the charge of officers serving under a Local Government, 
it shall not be appointed or licensed as an inland bénded ware- 
house until the Local Government has signified its assent to such 
appointment or license.’’ 
(2) In sub-section (2) of the same section, the following 
words shall be added at the end, namely :— 
““ and, uf the owner so desires, as if goods, in respect 
of which the procedure laid down in sections 90, 91 and 92 of 
the said Act hag been complied with, were goods already ware- 
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housed at a warehousing port within the meaning of section 105 
of the said Act.” 


‘ 

8. In sections 5 and 7 of the said Act, for the words ‘‘ Local 
Government ’’ the words ‘‘ Chief Customs-authority ’’ shall be 
substituted. 


THE INDIAN FINANCH ACT, 1928 


Aor No. V oF 1928. 





Peuratory Norm—The following is the Statement of Objects and 
Reasons, to the Act: 


1. ‘‘ The object of this Act is to continue certain provisious of the 
Indian Finanee Act, 1927, whieh would otherwise cease to have’ effect from 
the lst April, 1928. 


2. Olauses 2, 8 and 5 proyide for the eontinuanee of the rates of salt 
duty, postage, income-tax prescribed by the Indian Finance Act, 1927, while 
elauso 4 provides for the eredit to revenue for a further period of one year, 
to, til the 81st Mareh 1929, of interest on securities forming part of the 
Paper Ourrency Reserve.’’ 


[27th March, 1928.] 
An Act to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, 
to fic maximum rates of postage under the Indian 
Post Office Act, 1898, further to amend the 
Indian Paper Currency Act, 1923, and 
to fix rates of income-laz. 


Wauereras it is expedient to fix the duty on salt manufactured 
in, or imported by land into, certain parts of British India, to 
fix maximum rates of postage under the Indian Post Office Act, 
1898, further to amend the Indian Paper Currency Act, 1928, 
and to fix rates of income-tax; It is hereby enacted as follows :— 


1. (1) This Act may be called THE INDIAN Finance Act, 
1928. A 
(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 


(3) Sections 2 and 3 shall remain in force only up to 
the 81st day of March, 1929. 


2. The provisions of section 7 of the Indian Salt Act, 1882, 
shall, in so far as they enable the Governor-General in Council 
to impose by rule made under that section a duty on salt manu- 
factured in, or imported into, any part of British India other 
than Burma and Aden, be construed as if, with effect from the 1st 
day of April, 1928, they imposed such duty at the rate of one 
rupee and four annas per maund of eighty-two and two-sevenths 
pounds *avoirdupois of salt manufactured in, or imported by land 
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i e 


into, any such part, and such duty shall, for all the purposes of 
the said Act, be deemed to have Been imposed by rule made 
under that section 


8. With effect from the lst day of April, 1928 the schedule 
contained in the First Schedule to this Act shall be inserted in 
the Indian Post Office Act, 1898, as the First Schedule to that 
Act. 


4. In sub-section (7) of section 19 of the Indian Paper 
Currency Act, 1923, for the figures ‘‘ 1928 ’’ the figures ‘‘ 1929 ”’ 
shall be substituted. 


5. (1) Income-tax for the year beginning on the Jat day 
of April, 1928, shall be charged at the rates specified in Past I of 
the Second Schedule. 


(2) The rates of super-tax for the year beginning on the 
lst day of April, 1928, shall, for the purposes of section 55 of 
the Indian Income-tax Act, 1922, be those specified in Part I of 
the Second Schedule. 


(3) For the purposes of the Second Schedule, ‘‘ total 
income ’’ means total income as determined, for the purposes of 
income-tax or super-tax, as the case may be, in accordance with, 
the provisions of the Indian Income*tax Act, 1922. 


SCHEDULE I. 
SCHEDULE TO BE INSERTED IN THE INDIAN Post OFFIOE AoT,. 1898. 
[S06 section 8.] - 
‘¢ THE) FIRST SOHHDULAE. 
ISLAND Postage RATES. 
[See section 7.] 


x 


Letters. 
For a weight no exceeding two and a half tolas .. One anna, 
For every two and a half tolas, or fraction thereof, @kened: 
ing two and a half tolas ae A .. One anna. 
Postoards. 
Single v 5 a gi p < e<: Half an anna. 
Reply . 56 os os os . .. One anna. 
Book, Pattern and Sample Packets. 
For every five tolas or fraction thereof ne .. ‘Half an anne. 
Bogutered Aspan 
For a weight not exceeding eight tolas .. x . Quarter of an anna 
For a weight exeeeding eight tolas and not excooding 
twenty tolas Half an anna. 
For every twenty tolas, or “fraction thereof, czesoding 
twenty tolas Half an anna. 
Parcels, 
For a weight not exceeding twenty tolas y Two annas. 


For a weight i ae tolas and not exeweding 
forty tolas M ii Four angas. 


% 
Postal rates. 


Amendment 
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For every forty eRe or fraction thereof, cians forty 
tolas .. Four annas,’’ 
| 


SCHEDULE I. 
[866 seotton 5.] 
PART I. 
Bates of Income-taa. 


A. In the case of every individual, Hindu undivided 
family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— Rate. 
X1) When the total income is lees than 
Bs. 2,000 se Na 
(2) When the total ineome is Ba. 2,000 or 
upwards, but is less than Bs. 5,000 .. Five pies in tho rupoc. 
(3) When the total income is Ra. 5,000 or 
upwards, but is less than Rs. 10,000 .. Six pies in the rupee. 
(4) When the total ineome is Be. 10,000 or 
upwards, but is less than Rs. 20,000 .. Nine pies in the rupee. 
(5) When the total income is Ra. 20,000 or 
upwards, but is less than Ra. 30,000 .. One anna in the rupee. 
(6) When the total income is Ra. 30,000 or 
upwards, but is less than Rs. 40,000 .. One anna and three pies 
«lg, iu the rupee. 
(7) When the total income is Rs. 40,000 or One anna and six pies’ 
upwards a in tho rupee. 
B. In tho ease of every company and registered One auna and six pios 
firm, whatever ita totalincome .. a in the rupee. 


Past IL 
Rates of Super-tak. 
In respect of the excess over fifty thousand rupees 
of total income :— Rate. 
(1) in the case of every company ae .. One anna in the rupee. 
(2) (a) in the case of every Hindu undivided 
family— 


m . 
(4) in respect of the first twenty-five thousand 
rupees gf the excess 5 . NH. 


(ii) for every rupee of the next R -five 
thousand rupees of such excess .. 4 One anna in the rupee. 

(6) in tile case of every individual, arene 

firm and other association of individuals not 


being a registered firm or a company, for = 
every rupee of the first ans thousand rupees 


of such excess One anna in the rupee. 
(o) in the ease of every individual, Hindu 

undivided family, unregistered firm and other 

association of individuals not being a regis- 

tered firm or a company— 
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(i) for every rupee of the second En 
thousand rupees of such excess bes . One and a half annas 
in the rupee. 


(ii) for every rupee of the next fifty 


thousand rupees of such excess .. .. Two annas in the rupee. 
(Wi) for every rupee of the next fifty 
thousand rupees of such excess .. .. Two and a half amnas 


in the rupee. 
(iv) for every rupee of the next fifty 
thousand rupees of such exeess .. .. Three annas in the rupee. 
(v) for every rupee of the next fifty 
thousand rupees of such excess i3 .. Three and a half annas 
in the rupee. 
(vv) for every rupe of the next fifty 
thousand rupees of such excess os .. Four annas in the rupee. 
(vit) for every rupee of the next fifty 
thousand rupees of such excess ba .. Four and a Half annas 
in the rupee. 
(wit) for every rupee of the next fifty 
thousand rupees of such excess ia .. Five annas in the rupee. 
(la) for every rupee of the next fifty 
thousand rupees of such excess es .. Five and a half annas 
im the rupee. 
(@) for every rupee of the remainder of the 
excess i oe as ee Ki Six annas in the rupee. 


THE INDIAN MERCHANT SHIPPING (AMENDMENT) ACT, 
1928. . 


Aot No. VI oF 1928. 


PREFATORY Notre—The following are extracts from the Statement of 
Objects and Reasons :— 

‘í The list of eentral subjects in Schedule I to the Devolution Rules, 
made. under section 45-A of the Government of India Act, includes the 
following :— 

(1) Shipping and navigation ; 
(2) Lighthouses ; 

(8) Port quarantine ; and 
(4) Major porta. 

All these subjects are now administered through the agency of the Local 
Governments, as provided by sestion 45-A (1) (0) of the Government of 
India Act, and statutory powors in respect of them have hitheto to a large 
extent been vested in the Local Governments. At a Oonferenec held in 
Delhi in November 1924, which was attended by representatives of the Local 
Governments, the Chairmen of the Port Trusts of the major ports, Port 
Officers and Port Health Offlcers, as well as by representative? of the Depart- 
ments of the Government of India eonearned, it was considered whether these 
subjects should continue to be administered through the ageney of the Local 
Governments or should be administered direct by the Governor-General in 
Counell. As a result of these discussions, the Government of India decided 
that (1) shipping and navigation, and (2) Hghthouses should be administered 
direct, and that legislation should be undertaken so as to vest the n 
statutory powers in the Governor-General in Council. They also decided that 
the question of the major ports, about which there wes some difference of 


I—8 


r 
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opinion, should be reconsidered later when experience of the central adminis- 
tration of other subjects had been gained. Port quarantine, which is closely 
connected with the sanitation of the port generally, will also be dealt with 
89 e 

2. The Indian Lighthouse Act, which was passed in September 1927, 
provides for the direct administration of lighthouses by the Governor-General 
in Comel The object of the present Bill is to amond the Indian Merchant 
Shipping Act, 1928, so as to provide for the administration of shipping and 
navigation by the Governor-General in Counen direct, instead of through the 
agency of the Local Governments. The amendments which are epecified in 
tho Sehedule to the Bill are mainly formal, substituting the words ‘‘ Governor- 
General in Counel’’ for ‘‘ Local Government ’’ and making the necessary 
consequential amendments. Olause 7 of the Bill, however, empowers the 
Governor-General in Council to delegate to any Local Government all or any 
of his powers under the Act. This provision has been included in the Bill to 
give the necessary elasticity in administration during the period of transition, 
and to pérmit the delegation of powers in matters which, it may be found, 
can more conveniently continue to be administered through the agency of the 
Local Governments.’’ 

The following Report of the Select Committee may also be noted :— 

We have inserted a new clause between clause 7 and 8 of the Bill 
as introduced. This clause inserts after section 294 of the Act a section 
based on section 79 of the Merchant Shipping Act, 1906, giving power to 
the Goveinor-General in Council to appoint Advisory Committees. We eon- 
sider this to be a suitable provision to introduce into a Bill which removes 
a the eontrol of merchant shipping from various Local Governments, and een- 
° trajises it in the hands of the Governor-General in Council. The maritime 
Local Governments are in a position fb keep in touch with mercantile opinion, 
gud the proposed machinery of Advisory Committees is designod to secure 
this advantage to the Central Government. 

We discussed the question of ineluding provisions governing the eompo- 
sition and powers oft hese Advisory Committees, but decided to adopt the 
model of section 79 of the Merchant Shipping Act, 1906, which wil enable 
Government to consult mercantile opinion and to constitute these Committees 
in a manner conformable thereto. If mercantile opinion should be in favour 
of defining the composition and powers of these Committees by statute, 
Government could consider tne question of further legislation. 

We have made small drafting amendments in the items of the Sehedule 
relating to sections 191 and 254 of the Act. 


[27th March, 1928.] 
An Act further to amend the Indian Merchant Ship- 
ping Act, 192%, in order to vest in the Governor- 
General in Counctl the control of 
° matters covered by that Act. 

Wauuarnas, by the Devolution Rules, made under section 45-A 
of the Government of India Act, subjects, in relation to the func- 
tions of government, have been classified as central and provincial 
subjects, for the purpose of distinguishing the functions of Local 
Governments and the functions of the Governor-General in Council; 

: AND WHERHAS the Indian Merchant Shipping Act, 1923, relates 
to matters falling within the scope of subjects classified as central, 
but vests the control of many of the said mattera in Local Govern- 
ments; 
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AND WHEREAS it is expedient to vest the control of all such 
matters jn the Governor-General în Council 


It is hereby enacted as follows :— 


1. (1) This Act may be called Tam INDIAN MEROHANT Sm- * Short title 


PING (AMENDMENT) Act, 1928. 


(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. In the sections, sub-sections and clauses of the Indian 
Merchant Shipping Act, 1923 (hereinafter referred to as the 
said Act), which are shown in the first three columns of the 
Schedule as being amended in accordance with this section, for 
the words ‘‘ the Local Government ’’, or ‘‘ a Local Government ’’, 
or “any Local Government ’’, as the case may be, wherever they 


occur, the words ‘‘ the Governor-General in Council’ shall be 
substituted. 


3. In the sections, sub-sections and clauses of the said Act, 
which are shown in the first three columns of the Schedule as 
being amended in accordance with this section, for the word ‘‘ it” 


wherever it occurs signifying a Local Government, the word ‘‘ he ” 
shall be substituted. 


4. In the sections, sub-sections and clauses of the said Act, 
which are shown in the first three columns of the Schedule as 
being amended in accordance with this section, the words ‘‘ with 
the previous sanction of the Governor-General in Council,’ or 
‘and the sanction of the Governor-General in Council ”? or 
“subject to the control of the Governor-General in Council ”’ or 
“with the previous approval of the Governor-General in Council ”’, 
or ‘‘ with the approval of the Governor-General in Council ’’, as 
the case may be, shall be omitted. 5 


5. In the sections, sub-sections and clauses of the said Act, 
which are shown in the first three columns of the Schedule as 
being amended in accordance with thisesection, for the words 
““ local official Gazette ’’ wherever they occur, the words ‘‘ Gazette 
of India ’’ shall be substituted. ° 


6. In addition to the amendments to be made under sec- 
tions 2, 3, 4 and 5, the amendments shown in the fourth column 
of the Schedule shall be made in the sections, sub-sections or 
clauses of the said Act shown against them in the first two columns 
of the Schedule. 


7, After section 4 of the said Act the following section shall 
be inserted, namely :— 


and com- 
mencement, 


Substitution 
of the Gover- 
nor-General 
in Council 
for the Local 
Govainments, 


Substitution 
of “he” 
rignifying the 
Governor- 
General in 
Council for 
“it” sig- 
nifying a 
Local 


Govemment. 


Omission of 
phrases 
relating to 
the sanctiqn, 
approval or 
control of the 
Governor- 
General In 
Connell, 


Substitution 
of ‘Gazette 
of Indta” for 
“local official 
Gazette”. 


Further 
amendments 
to be made, 


Insertion of 
new section 
4-A in Act 
XXI of 1923. 


Power of the 
Governor 
Gen in 
Goce to 
daiegate his 
powers to 
Local 
Goveinments, 


Insertion of 
new section 
294-A In Act 
XXI of 1923. 


Powe to ap- 


polnt com- 
mittees to 
advise on 
Tules and 
scales 


Saving of 
things done 
under Act 
XXI cf 1923. 
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‘““4-A, The Governor-General in Council may, by notifica- 

tion in the Gazette of India, dblegate to any Local Government 

any or all of his powers under this Act, either absolutely or sub- 
P ject to such conditions or restrictions as he may think At.” 


8. After section 294 of the said Act, the following section 
shall be inserted, namely :— 


‘‘294-A. (1) The Governor-General in Council may, if he 
thinks fit, appoint Committees for the purpose of advising hum 
when considering the making or alterntion of any rules or scales 
under thia Act, consisting of such persons as he may appoint re- 
presenting the interests principally affected, or having special 
knowledge of the subject-matter. 

(2) There shall be paid to the members of any such 
Committee such travelling and other allowances as the Governor- 
General in Council may fix. 

(8) Committees may be appointed under this section to 
advise the Governor-General in Council especially as regards any 
special rules or scales, or, generally, as regards any class or classes 
ef rules or scales which the Governor-General in Council may 
assign to them.” . : 

. 9. Where anything done under the said Act is in force im- 
mediately prior to the commencement of this Act, it shall be deem- 
ed, as from the commencement of this Act, to have been done under 
the said Act as hereby amended. 


THE SCHEDULE. 


(See sections 2, 3, 4, 5 and 6.) 










Subsections Sections of 














Sections of | or clauses in| this Act in ac- 
the sald these sections | cordance with} Further amendments directed to be 
Act to ba where the which amend- made by section 6 of this Act. 
amended, amendments | ments are to 
are to be be made, 
made. Š 
6 (3 2 
(3 2,3 (4) The word “respectively” shall 
be omitted. 
(11) For the words “the control of 
e that Government o1” the words ‘‘his 
control or to the control” shall be 
substituted. 
7 a 2 
9 1) 2 
15 ey 2 
16 NA 2,3 
17 (3) 2 
18 2 
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Sub-sectlons} Sections of | ° 
Sections of | orclansea In! this Actin ac- 
the said these sections} cordancewlth| Further amendments directed to be 
Act to be where the which amend made by section 6 of this Act. 
amended amendments} ments are to 
are to be be made. 
made. 
| | 
20 vs 2 (> The words ‘by or under the 
| anthority of which his certificate was 
N granted” shall be omitted. 
| (s1) After the word “him”, where 
| it fist occurs, the words ‘under this 
| | Act” shall be inserted, 
a1 gi 4,4 
4 A ae) 2 ° 
2 2), cl. 2, 4 5 
40 (1) 2,3 For the words “the territories sub- 
ject to the sald Government” and for 
the words "such territories”, the 
words “British India” shall be sub- 
stituted. 
43 (1) a 
44 (1) 2 
48 eg 1 
53 (2 2 
70 . 2 
71 1) 2 
74 (a) 2,4 
78 (a) 2 
81 ( 3 3,3,5 
Bs I 2 
87 4 2, 415 
1 I 2 
116 aa cl (a) 1,3 
(1), n Cb) 2,3 
119 (1 2 
140 E 2 
126 os 2,4,5 
129 5 2,3 | For the words ‘“‘within the terito- 
ries under its administration” the 
words ‘in British Indla” shall be 
substituted. 
131 2,5 
132 Pe 2 
145 (1) 2 
136 (rdf) &(4) 2 à 
137 1) 1 
138 Clause (c) 2 
149 ¿i 23 í 
140 t 2, 
ta E 2 1 This rection shall be omitted. 
143 #8 e ; 
144 i 2, 
£23 2,315 
ae 
1 2, 
> (2) cl. (a) 3 The words "“wlthin the territories 





under its administration” shal! be 
omitted. 
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Sub-«ectioas Sections of 
Sections or clauses in this Act In 











of the said these sec- accordance Further amendments directed to 
Act to be tions where with which be made by section 6 
amended, the amend- | amendments of this Act. 
ments are to are to be 
be made. made. 
147 3) 23,4 
148 1) 2,3,4 
2) 2 
150 1) 2 
151 1) 2 
156 ae 2 
159 (2) i The words '“ the Local” shall be 
e . omitted 
16c (3) 2 For the words “that Government 
appoints” the words ‘he may 
appoint’ shall be substituted, 
167 (2) 
170 | (1) & (2) 2 
173 rm 2,3 
178 ka 2 
188 (1) 2 For the words “that Government” 
the word “him” shall be substituted. 
191 (1) 27 (s) In clause (7) the word ''and” 
shall be omitted 
(11) After clause (+) the following 
e two clauses shall be inseited, 
namely -— 

i) the local limits within 
which, and the tlme and mode at and 
in which, passengers are to be em- 
baked or discharged at any part or 
place appointed under this Part in 
that behalf; 

(4) the tlme within which the 
ship or any ship of the class is to 
depart or proceed on her voyage after 
commencing to take passengers on 
board ; and”. 

(iir) clause (7) shall be relettered 
as clause (/). 
F (a) & ~ This sub-section shall be omitted. 
: (3) D This saub~aection shall be renum- 
bered as rub section (2); and for the 
words ‘‘anthonty making it” the 
A words “Governoy-General in Connctl” 
shall be sub,tHituted. 
‘ (4) se This sub-section shall ba renum- 
. bered as sub-section (3). 
203 (1) 2 
206 So i a 
2 I 2 
zoba 4 .. 2 
209A 3 2 
C 3) 2 
21 (1) in (£) The clauses from (a) to (r 
shall be re-lettered serially from (a 


to(w#); and in clause (w) asso re- 
lettered [bang the present clause 
(r)] the word “ 


and” shall be omitted, 
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e 


Subsections} Sections of 
or clauces [n this Act In ` 
Sections these sections} accordance Further amendments directed to 





of the sald where the with which be made by section 6 
Act to be amendments| amendments of this Act. 
amended. are to be are to be 
| made, made. 
213 | (1) | (ii) After clause (w) as so ro- 


lettered, the following two clauses 
shall be inserted, namely :— 

‘‘(w) the local limits within 
which, and the time and mode at and 
in which, pilgrims shall be embarked 
or discharged at any port place 
appointed under this Part that 
behalf ; 

(w) the time within which a pul. 
gim ship shall depart or proceed on 
her voyage after commencing to take 
pilgrims on board ; and ” 

#11) clause (s) shall be re-lettered 


as clause (x), 
X 2) oe This sub-section shall be omitted. 
” 3) ss This sub-section shall be renum- 


bered as sub-section (2); and for 
the words “authority making it” 
the words '' Governor-General in? 
“Council” shall be substituted. 

v (4) a This sub-section shali be re-nom- 
bered as sub-section (3). 





214 (1) 2 
216 ia 2 
218 fs} 2 
3 2,4 
221 (2) 2 
233 2,4 For the word “ Ita” the word “his” 
shall be substituted. 
214 I 2,4 
228 1 2,45 
329 4 a 
332 a 2 
” K d. 2,3 A 
i 1), ch. (e 2,3 i) For the word “his” the word 
“the” shall be substituted, 
(14) For the word "its ” the word 
“his” shall Hêbrubatituted, 
5 f), cl. (e) 2 s 
n yi cl. 2 3,3 
s 1), cl. 2 i. 
” (2) & (3) 2 4 
2 z 2 
= 2 For the words ‘‘ such Government 


or oficer” where they occur foar 
times, the words '' Governor-General 

; in Council or the doetaing officer” 
shall be substituted. 


238 Cis. (1) & 2 
aii). 
239 (1) 2,3,5 
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Sub-sections Sections of 
Secdons or clauses in this Act in 
of the said | thesesections| accordance Further amendmenty directed to 
Act to be where the with which be made by section 6 
amended. amendments | amendments of this Act. 
are to be are to be 
made, made, 
246 (3) re ! For the words “or, when he anlves 


officer appointed in this behalf by 
the Governor-General in Counc” 
shall be substituted. 

(4) For the words ‘‘ Magistrate or 
any officer appointed by the Local 
Government in this behalf’, the 
words ‘‘such officer” shall be 
substituted. 

(sr) For the words “Local Govern- 
ment” where they occur for the 
second time, the following words 
shall be substituted, namely :— 

“ Governor-General in Council, 
and also to the Local Goveinment on 
or Near whose coasts the casualty 
occured, or within whose territories 
any witness resides, or evidence can 
be obtained, as the case may be; 
and may proceed to make ae prelimi- 
nary inquiry into the casualty.” 

The words ‘‘ Magistrate or” shall 
be omitted. 

After sub-section (2) the following 
mab-section shall be added, namely:— 

“ (3) An officer making a pre- 
liminary inquiry under this section 
shall send a report thereof to the 
Governor-General ln Counci! and 
shal] send a copy thereof to the Local 
Government.” > 
For this section the following section 
shall be substituted, namely :— 

“3248. The officer appoloted 

under sub-section (3) 


247 (a) 


248 T 


249 


Appplica- 
tlon to Court 
for a formal 


of section 246, whe- 
ther he has madea 
Preliminary inquiry 


ata port in British India, to any 
i oficer appointed by the Local 
Government in this half at that 
Port’, the words “ and also to the 


Investigation, or not, may, and 
where the Governor- 
General ia Council so directs, shall, 
make an application toa Court em- 
powered under section 249, request- 
ing it to make a formal investigation 
Into any shipping cesualty ; and the 
Court shall thereupon make such 
investigation.” 

For this section the following section 
shall be substituted, namely :— 
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Sub-sections| Sections of 
Sections or clauses In this Act In 4 
of the sald these sec- accordance Further amendments directed to 


Act to be tions where with which |- be made by section 6 
amended. the amend- amendments of this Act. 
monts are to are to be 
be made. made, 








249. Magistrates of the first 

class specially em- 

Courts om- powered in this be- 

Powered to half by the Local 

make formal Government, and 

Investigation. Presidency Magis- 

trates shall bave 

Jorisdiction to make formal ifivestige- 

tons into „Shipping casualties under 
this Part.” 


Clauses (a) and (4), the words “‘shall 
have He same powers as are exercis- 
pols b that Court in the exercise of 
minal jorisdiciion” shall be 
a E 
For this sub-section, the following 
sub-section shall be substituted, 
namel 
“ G). A Court making a formal 
investigation shall constituto as its 
assessors not less than two and not 
more than four persons, of whom one 
shall be a person conversant with 
maritime and the other or 
others shall be conversant with elther 
maritime or mercantile affairs : 
Provided that where the investi- 
gation Involves, or appears likely to 
involve, any question as to the can- 
cellation or suspension of the certifi- 
cate of a master, mate or engineer, 
two of the assessors shall be persons 
having also experience in the 
merchant service.” 
After sub-section (2) the following 
sub-section shall be added, namaly:— 
“ (3) The assessors shall be 
chosen frem a list to be 
from ‘time to time by the vernor- 
General In Connell. R 


254 f1) 








255 (1) : 
356, .. os For ‘the et “the powers of a 
Magistrate of the first class or ofa 
Presidency Magistrate” the words 
“its Powers as 2 Criminal Court” 
shall be substituted. 

At the end of this sub-section the 
words “and shall also send a copy 
thereof to the Local Government”, 
shall be added. 

For the word ‘‘section” the word 
“sub-section” shall be substituted. 


257 G) 


(2) a 


a 
251 aye & e(a) 
253 For the words ‘‘ shall have—” and 


26 
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Sectfons of 
this Act inac- 
cordance with 
which amend- 
ments are to 

be made. 


Further amendments directed to be 
made by section 6 of this Act. 





259 


261 
262 


266 


267 


(3) 
(1) 
(a) 





Ne 
RR MU 


For the words “and if it is so em- 
powered by any enactment of a 
British Indian lature for ¢the 
time being in force, grant under hat 
enactment, but” the word ‘‘grant” 
shall be substituted. 

For the words ‘'that or any other 
Local Government” the words ‘'the 





Governor General in Council” shall 
be substituted. 

For the word “it” the word “him” 
and for the word ‘‘its” the word 
“his” shall be substituted, 

This section shall be omitted. 

(1) For the words ‘Every Local 
Government cancelling or suspend- 
ing” the words “When the Governor 
General in Council cancels or sus- 
pends" shall be substituted. 

(i1) After the word “engineer” the 
word “he” shall be inserted. 


For the words ‘‘that Government” 
the word “him” shall be substituted. 

(s) The figures “261” shall be 
omitted 

(s1) The words "which cancels or 
suspends a certificate” shall be 
omitted, 

(sis) For the words "Local Gov- 





ernment to which the Court has fot- 
warded the certificate under sub- 
ection (3), as Lf such Local Govern- 
ment had itself” the words ‘‘Gover- 
nor-General in Council as if he had 
himself” shall be substituted. 

In clanse (4), far the words ‘that 
Local Government” where they occur 
twice, the word “him” shall be sub- 
stituted. 

ı For the words "Local Govern- 
ment” the words ‘Governor-General 

‘in Council or a person duly appolnted 

by him in this behalf” shall be sub- 
dtuted, 

For the words “Local Government” 
the words ‘' Governor-General tn 
Counci or such authorised person” 

ball be substita ted, 
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Subsections} Sections of 
or clauses Jn thla Act in 





Sections these sections} accordance Further amendments directed to 
of the sald whore the with which be made by section 6 
Act to be amendments| amendments of this Act. 
amended, are to be aro to be 
made, made. 
271 (1) 2,3 For the words "tha Port- Officer” 


the words “a person duly appointed 
by the Governor-General in Council 
in this behalf” shall be substituted. 


n (2) 2 For the word “ita? the word ‘ his’ 
~ shall be substituted. 

273 (a) 2,3, 5 2 

276 ve 2 

290 a 2 For the words ‘the territories 


administered by such Government, 
and. subject to the contro! of the 
Govemor General in Council,” the 
words "British India, and may” shall 





be substituted, 

291 at 2 

294 ae a The words '‘‘or the local official 
Gareite, aa the case may be,” shall 
be omitted. 


GE 
. 


THE INDIAN TARIFF (AMENDMENT) ACT, 1928. 





Aor No. VII or 1928, 


Prurarozy NOTE— The following are axtracts from the Statements of 
Objects and Reasons. 


. “í The object of this Bill is to give effect to certain minor amendments 
which it is proposed to make in Sehedule IT to the Indian Tariff Aet, 1894 
(YII of 1894). The more important proposals in the Bill are dealt with 
seriatim below. They are included in a separate Tariff Bill instead of in 
the Finance Bill, because they have not been mado primarily with referenes 
to the revenues “of 1928-29. 


2. Cinchona bark and alkaloids extracted therefrom including quinine.— 
It is proposed to amend item 14 so as to eover alkaloids derived from other 
sources than cinebona bark, which are chemically identical with alkaloids ex- 
tracted from anehona bark. It may be mentioned, for example, that the 
chemical constitution of quinoline whether prepared from & cinchona bark 
alkaloid or aniline and nitrobenzene is tho same. 


B. Gold and silver sheets and plates.—It is proposed to remove the im- 
port duty of 80 per cent. on gold and silver sheets and plates which have 
undergone no process of manufacture subsequent to rolling and to include 
them under item 20 of the Import Tariff. These articles are raw materials 
of an industry, and it is considered desirable that they should, in accordance 
with the resommendation of the Fiscal Commission, be admitted free of duty. 
Gold bulHon and silver bullion are already free, and the process pf rolling 
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adds but slightly to the value of, the bullion, It is also proposed to amend 
items 182 and 188, so as to make it clear that the amended item 20 does not 
cover gold and silver leaf. 

. & Paper money.—It is proposed to place currency notes and the 'Hke 
on the free Hst. They are at present assessable to duty at 15 per cent. on 
thelr intrinsic value fixed at Re. 1 per hundred notes. But imports on 
Government account are already exempt from duty under a notification issued 
under section 28 of the Sea Customs Act. Imports by post have also hitherto 
been exempted “by ‘executive practice, which ought to be regularised, and im- 
port as cargo on private account is rare. 

5. Illustrations specially made for binding ia books.—Ilustrations for 
books are imported free under item 24 of the Import Tariff when they are 
bound in a book. But they are assessable to duty at 80 per oent. under item 
188 if they are imported separately. A certain class of illustrations cannot 
be produced in India, but has to be imported and bound up in the book or 
journak after arrival The evitable- effect of a high duty on such ilus- 
trations when imported separately is to drive pubHshers to have the whole 
book printed or produced abroad when the illustrations will be allowed to 
enter free as part of the book. In order to remove this anomaly, a notiflea- 
tion under section 28 of the Sea Oustoms Act was issued in September 1927 
exempting such illustrations from the duty leviable on them under item 188. 
It is now proposed to place this exemption on a statutory basis. 

6. Stone prepared as for road metaldag.—The importations of road 
metal have in the past been very rare, so that from the revenue point of view 
the duty of 15 per cent. to which it is subject under item 118 is negligible. 
The Government of Madras having represented that certain local bodies in the 
Madras Presidaney experience grea? diffleulty in obtaining locally good metal 
for their roads and that the present duty acted more or less as a prohibitive 
duty on the import of good metal from Ceylon, a notification was issued in 
December last exempting from import duty stone prepared for road metalling. 
It is now proposed to place this concession on a statutory basis. 

7. Specimens tlustrative of natural soeace.—Only specimens illustra- 
tive of natural science are at present admitted free of duty under item 26 
of the Tarif. It is considered that the item is unduly restrictive and thet 
it should be extended so as to inelude models and wall diagrams for illustra- 
‘tion of natural science. 


8. Currants.—By a notification under section 28 of the Sea Customs Act, 
the import duty leviable on currants under item 67 of the Import Tariff was 
reduced to Rs. 1-4-0 per owt. This reduction was made to carry out a 
modus mvendi with Greece, by which complete and unconditional most-favoured- 
nation treatment was secured for all Indian goods on importation into that 
country. It is now proposed to incorporate this rate in the law. 


9. White Portland’ coment.—Tho specific duty of Bs. 9 per ton on 
Portland cement was fixed in 1926 with referenee to the then existing duty 
of 15 per cent. “and tariff valuation of Rs. 60 per ton. It has been 
brought to-notiee that the ineldence of the specifie duty on White Portland 
coment, a recognised commodity used for special purposes such as repairing 
and joining fharble, making tiles and imitation marble and plaster and 
stucco work, is much below 15 per cent. ad valorem, the landed cost of the 
article being Rs. 180 per ton. It is accordingly proposed to amend item 
46-0 of the Tariff so as to make it possible to levy a duty of 15 per cent. 
on such cement. i 


10. Silver plated surgical instruments. —Under the Import Tariff nickel 
plated surgical instruments are assessable to duty at 15 per eent. (item 91) and 
silver plated surgical instruments at 80 per cent. (item 129). But- before 
it ean be determined whether a surgical instrument is silver plated or nickel 
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plated, it is necessary to test such an ingtroment. By far the greater pro- 
portion of imported surgical_instruments and appliances are, however, nickel 
plated. In order, therefore, to avoid inconvenlenee to the customs adminis- 
tration, not justified by revenue considerations, and the testing of ‘these 
deHeate instruments, a notification under section 28 of the Bea Customs’ Act. 


was issued in August 1926, exempting silver plated surgical instruments from - 


sô inuch of the import duty as was in excess of 15 por`cent. It is ‘now 
proposed’ to place this concéesion on a statutory basis. z 

11. Cotton, hair and caavas ply belting for machinory.—Iin its “feport’ 
on the question of tariff equality in respect of tho manufacture of eamel hair, 
cotton and canvas ply belting in India the Tariff Board bas recommended ‘that’ 
a duty of 5 per cent. ad valorem should be imposed on imported cotton, eamel 
hair and canvas ply belting. The Government of India have recepted this 
recommendation. They have, however, found it impossible to accept the 
Board’s proposal that the duty on black proofing should be removed, but they 
have decided that the duty on camel hair yarn should be reduced fram 15 per 
cent. to 5 per cent. instead of 6 per eeut. as recommended by the Board. It 
is proposed to give effect to these changes in the present BHI 

12. The amendments are intended to come into effest from the seventh 
day after this Bill becomes lew. 


[27th March, 1928] 


An Act further to amend the Indian Tariff Aci, 1894, 
for certain purposes. ' ii 

Wuernas it is expedient further to amend the Indian. Tariff 
Act, 1894, for the purposes hereinafter appearing; It is -hereby 
enacted as follows :— . ae 

1. (1) This Act may be called Tus INDIAN TARIFF (AMEND- 
MENT) Act, 1928. 

(2) It shall come into force on such date as the Governor- 

General in Council may, by notification in the Gazette of India, 
appoint. 

2. In the Second Schedule to the Indian Tariff Act, 1894, 
there shall be made the amendments specified in the Schedule to 
this Act. i 


THA SOHEDULE. 
(Boo ssotron 2.) = 


AMENDMENTS TO THE Sroonp SoHEDULE TO THE IgpIAN Tarr Act, 1894. 


1. In wub-head (¢) of Item No. 12, for the words ‘‘ which may be 
maintained and organized for Imperial Services ’’ the words ‘‘ being a unit 
notifed in pursuance of the First Schedule to the Indian Fixtradition Aet, 
1908,’? shall be substituted. ee 

2 In Item No. 14, after the word ‘‘ Quma >’ the fSllowing words 
shall be added; namely :— ~ | 

‘Cand alkaloids derived from other sources which are chemically 
identical with alkaloids extracted from einchona bark.’’ 

8. In Item No. 15, after the words ‘‘ spraying machines ?? the follow- 
ing words shall be inserted, namely :—. . : 

‘í beet pullers, broadeast seeders, dofn piekers, corn shellers, enlti- 
packers, drag scrapers, stalk cutters, huskets and shredders, potato planters, 
Time sowers, manure spreaders, Hsters, soil graders.’’ à 


v 
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4. In Item No. 16, after the words ‘‘ cream separators ’’ the words 
‘í milking machines ’’ shall be inserted. 


5. In sub-head (4) of' Item No. 18-A, after the word ‘‘ materials’? 
the brackets and words ‘‘ (other than cotton, halr and canvas ply)’’ shall 
be inserted, 

6. In Item No. 18-C, the word ‘‘ aluminium ?” shall be omitted; and 
for the words ‘‘ lead and rule cutters ’’ the words ‘‘ lead cutters, rule cutters, 
slug cutters ’’ shall be substituted. 


7. In Item No. 20, after the word ‘‘ eoin ’’ the following words shall 
be added, namely :— 
‘íf and gold and silver sheets and plates whieh have undergone no 
process of manufacture subsequent to roling.’’ 


` 8. After Item No. 21-A, the following Item shall be inserted, namely :— 


| 


w 21B | PAPER MONEY.” 


9. In Item No. 24, for the words ‘‘ and manuscripts’’ the words 
““ manuscripts, and illustrations specially made for binding in books ’’ shall 
be substituted. 


10, After Item No. 24, the following Item shall be inserted, namoly :— 


4A | LIGHT 8HIPs."" 
° and Items Nos. 24-A and 24B shall be renumbered as 24-B and 240, res- 
pectively. . 
A 11. After Item No. 240, as so renumbered, the folowing Item shall 
be inserted, namely :— 


24D | STONE prepared as for road metalling ” 


12. After Item No. 25, the following Item shall be inserted, namely :— 


“25A INSIGNIA AND BADGES of official British and 
Foreign Orders.” 


18. In Item No. 26, after the word ‘‘ Species ’’ the words ““ MODELS 
AKD WALL Diagrams ’’ shall be inserted. 


14. After Item No. 27, the following hoading and Item shall be inserted, 
namely :— 


FRUITS AND VEGETABLES. 


27A CURRANTS. Cwt. I 4.” 


16. After Item No. 48, the following heading and Item shall be inserted, 
namely :— 


“ MAOHINERY. 


43A COTTON, HAIR AND Ad valorem ” 
CANVAS PLY BELT- Sperre 
ING for mechin. 


ory. 
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16. After Item No. 45-A, the following Item shell be inserted, namely :— 


“45B YARN (excludin Ad valorem 5 per 
| cotton yarn) such as cent.” 

fs ordinarily used 

for the manufacture 


of belting for machi- 
nery. 





17. In Item No. 46-0, the words ‘‘ excluding White Portland cement ”’ 
shall bo added. 


18. In Item No. 59, for the word ‘‘ Company ?? the word ‘‘ Administra- 
tion ’’ shall be substituted. 


19. In Item No. 68, for the word ‘‘ water-tank ’’ the worde * water- 
tanks ’’, and for the word ‘‘ company ’’ the word ‘‘ administration ’’ shall 
be substituted. 


20. In Item No. 67, after the word ‘‘ preserved ’’ the words ““ not 
otherwise specified ’’ shall be added. 


21. In Item No. 85, the brackets, words and figuros, ‘' (ses Noa. 182 
and 188) 7’ and ‘‘(see Nos. 100-A and 184) ’’ shall be omitted. 

28. In Item No. 91, after the word ““APPLIANOES”” the words and 
brackets ‘‘ (including plated surgical instruments)?’ shall be inserted. 


28. In Item No. 99, the brackets, words and figures ‘‘ (seo No. 21).’, ° 
‘t (see No. 21-A) ’? and ‘ (sss Nos. 185 and 156) ’? shall be omitted, and 
after the word ‘‘ unused ”’ the words ‘‘ and paper money ’’ shall be inserted, 


24. In Item No. 100, after the word “silk ’’, where it oesurs for the 
first time, the words ‘‘ and silk mixtures’? shall be inserted, and the 
brackets, words and figures ‘< (see No. 184)’, where thay occur in two 
Places, and the brackets, words and figures ‘‘ (see No. 22)? shall be 
omitted. ` 

25. In Item No. 108, for the words ““ other than Portland cement ’’ the 
words ‘‘exeluding Portland cement other than White Portland eement ’’ 
shall be substituted. 


26. In Item No. 118, the words ‘ but exeluding stone prepared as for 
road metallng ’’ shall be added. 

27. In Item No. 129, the words ‘‘ exeluding surgical instroments ’’ shall 
be added. 

28. In Item No. 182, after the word ““ wire ”? the words ‘‘ gold leaf ’? 
shall be inserted, and after the worde!‘ sorts ’? fhe words ““ not otherwise 
specified ?? shall bo added. 


29. In Item No. 183, after the word ‘ wire’? the words í silver leaf ?? 
shell be inserted, and after the word ‘“ sorts ’’ the words ““ not otherwise 
specified ’’ shall be added. 


80. In Item No. 188, for the words “ ineluding photographs and pleture 
postcards °” the brackets and words “< (including photographs and picture 
postcards), not otherwise specified ’’ shall be substituted. 
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- : THE STEEL INDUSTRY (PROTECTION): ACT, 1928. 


, Aor No.: VIII or 1928. 


Prerarony Nore.—Regarding the neoossjty:for the passing of this Act 
the following extracts from the Statement’ of Objects and Reasons may be 
noted :— 

‘t Bection 6 ‘of the Steel Industry (Protection) Act, 1924 (XIV of 1924), 
provides that, before the 81st day of March 1927, the Governor-General in 
Council shall cause an inquiry to be made as to the oxtént, if any, to which 
it is necessary to continue the protection of the Steal Industry, and as to the 
duties and bounties which are necessary for the purpose of conferring such 
protection. By a Resolution, dated 8rd April 1926, the Tariff Board was 
dirested jo make the inquiry contemplated by the Act, ‘and its recommendations 
are contained in the Report which has been published. This bill is kaa 
to give effect to the main recommendations of the Board. 


- & ‘In accordance with the Tariff Board’s proposals, the bill provides 
for the continuance of protestion to the Steel Industry by means of increas- 
ed duties on imports and, not by the grant of bounties on production. The 
increased duties will have effeet for a period of seven years from the Ist of 
April 1927 to the 31st of March 1984. It is made clear, however, in the 
preamble and in clause 3 (8) of the bill the limitation to seven years js appl- 
cable only to the rates of duty proposed to be fixed and not to the poliey of 
° discriminating protection itself. Clause 8 of the Bill also provides for a 
'Blatutory inquiry in the year 1988-84 in order io ascertain what amount of 
Protection may still be necessary, and the manner in whieh it should be 
conferred. x 


8. Following the Tariff Board’s recommendations, the bill provides for 
the imposition of differential rates of duty on certain Iron and Stoel artigles. 
Such articles, if of British manufacture, will be subject to a lower rate of 
duty which the Board call the basis duty, and if not of British manufacture, 
to a higher rate of duty. It is the difference between these two rates which 
constitutes what the Board call the additional duty. Power is taken. dn 
clause 2 (+) of the bill to inereese or reduce tho duties on articles not. of 
British manufacture, subject to the proviso that the duties on such artleles 
shall not be less than the duties on similar ‘articles of Britjsh manufacture. 
The duties to be imposed on unfabricated Iron and Steel by the Schedule to 
the Bill are the speciflo duties recommended by the Tariff Board. The 
Schedule also imposes on the various classes of fabricated Steel an ad valorem 
duty of 17 per cent., and also if the articles are not of British manufacture, 
an additional specific dut. The Board have proposed that the ad valorem 
duty on each class of fabricated steel should be subject to a specific minimum 
rate, in order, to ayoid the anomalies which have been found to arise when 
ag. sometimes happens, the ad valorem duty on fabricated iron or stoel As 
lower than the specific duty on unfabricated iron or steel of the same kind. 
Effect has bees given to this proposal in the Schedule to the Bill, but in 
‘order to Tacilitete customs administration and to prevent disputes as to the 
correct elassiflention of particular consignments, the minimum and additional 
duties on all classes of fabricated iron or steol (other-than iron or steel sheets) 
have been fixed at the same amounts. 


4. Apart from the proposals mide by the Tariff Board in the report 
submitted on the eompletion of the Statutory inquiry, the bill gives effect 
also to two recommendations made by the Board in earlier reports. Both 
are closely connected with the continuance of protection to the steel industry. 
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_ It is proposed to remove the duty on unwrought xine and the main object 
of this change is to reduce the cost of manufacturing galvanized sheet and 
. consequently to give the amount of protection it requires. The second pro- 
posal is the reduetion of the duty on block tan from 16 per cent. ad valorem 
to Ra. 250 a ton, which has already been approved by Resolutions of the 
Assembly, passed on the 17th February 1926, with the object of giving 
supplementary assistance to the tin plate industry. Effect was given to the 
change by means of a notification under section 23 of the Sea Customs Act, 
and it is now proposed to provide for the reduction of duty, by an amendment 
to the Schedule of the Tariff Act, 1894 It is not intended that the removal 
of the duty on unwrought xino and the reduction of the duty on block tin 
should rmain in force only for a period of seven years, and by clause 2 (8) 
of the Bill these amendments of the Tariff Sehedule are excluded from tho 
operation. of the seven years limit. 


5. Protective duties were imposed by the Steel industry (Protection) 
Act, 1924, on certain kunds of iron or steel wire and on wire neile. The 
Tariff Board found it impossible to include in thelr report proposals regard- 
ing these articles, and it is not eertain that the Board will be able to submit 
thelr recommendations in time to allow of their consideration while the bill 
is before the Legislature. In the Schedule to the bill therefore, the existing 
protective duties on wire and wire nails are continued, but it is the intention 
of the Government of India to bring the question of the eontinuanes or modi- 
fication of these duties before the Legislature in next Session. (Bee Statement 
of Objects and Roasons). 


The following is the Report of the Select Committee on the Bill :— 


The main object of the Bill is to projet tho Indian wagon industry by” 
raising the present revenue duty of 10 per cent. ad valorem on wagons and 
carriage under-frames to a protective duty of 17 per cant. ad valorom, with ° 
a further duty of Ha 15 per ton where these articles are not of British 
manufacture. While we are keanly alive to the need for protesting the Indian 
wagon industry, we regret we eannot accept the proposal put forward by the 
Government to achieve this object. Our reason for rejecting the proposal 
is that the measure of protection proposed in the Bill is in excess of the 
recommendation of the Tariff Board. In our opinion any ‘proposal to increase 
a measure of protection recommended by tho Board must be supported by 
strong reasons; and, after carefully considering the reasons given by Govern- 
ment in this instance, we have come to the conclusion that they are not 
strong enough. 

On the evidence before them the Tariff Board found that under the 
stimulus of the bounty scheme, the wagon industry has made great progress 
and is now able to meet a large proportion of the normal demand for wagons 
and under-frames in India, and that the wagon manufacturers have reached a 
stage when they can ordinarily withstand foreign competition without any 
assistance other than the existing revenue duty. Whenever, therefore, the 
demand for wagons end under-frames is normal, there is no need for protection. 
The need for some form of assistance has arisen just now from the fact that 
the requirements of the Indian Reilways for wagons and undgr-frames for 
some time will be below the normal requirements. To-meet this situation the 
Tariff Board have recommended that until the demand for wagons and under- 
frames reaches a total of 5,000 annually (in terms of O.-8 wagons), all 
orders should be placed in India by competitive tenders from Indian manu- 
facturers. The Board further found that it is desirable to fix maximum prices 
within which tenders will be acsepted, and reeommond that, subject to minor 
adjustments, such maximum prices should be fixed at the level of the lowest 
approved ci... prices, as shown in the tenders for wagons in November 1925, 
and for under-frames in April -1926, with an addition of 124 per cent, 


I—5 
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The main reason advanced for deviating from the recommendation of the 
Board is that the protection reconfmended by the Board will prove inadequate 
if the number of wagons ordered is less than 3,000, or if small orders for 
the various types are given. It is to meet these contingoncles that the 
Government propose a 17 per oeut. import duty. 


We think that the Tariff Board has given due consideration to thy fae 
tor of the variations in types. In paragraph 68 the Board observes that 
“¢ some allovrance must be made on account of the fact that orders placed will 
reprosent a greater variety in the types of wagons manufactured ’’. Later 
on in paragraph 68 they observe, ‘‘ we believe that in our estimate we have 
provided a sufficient margin to meet probable variations in the number and 
types of wagons ordered ’’. It seems clear that the Board has taken into 
consideration this factor in arriving at what they consider to be a reasonable 
price, and wo do not consider that the presence of this factor is a sufficient 
reason for raising the duty. We agree, however, that where the number 
of wagéns ordered is less than 3,000; or where the number of wagons ordered 
of a particular type is small, it should be opon to the Government of India 
to increase the maximum price within which tenders will be accepted. 


Our objection to the Governmont proposal is reinforeed by the fact that 
this proposal was actually considered by the Board and deliberately rejected. 
In paragraph 68 the Board observes ‘‘ we therefore cannot agree to the 
proposal of Messrs. Burn and Company and the Indian Standard Wagon 
Company that a duty of 17 per emt. ahould be imposed so long as the demand 
for rolling stoek remains abnormal”, In the face of this considered opinion 
of the Tarif? Board, wo do not feel justified in agreeing to the proposal of 
fhe Government, which not merely increases the measure of protection re- 
commondod by the Board, but adopts a course considered and rejested by the 
Board. Such a course of actlon may prove to be an undesirable precedent. 


Apart from the above considerations, we must draw attention to one 
other aspect of the question. The Tariff Board lays emphasis not so much 
on the price to be given, as on the hecossity of placing all orders in India. 
In paragraph 68, the Board observes ‘‘ At the same time, lt must be recog: 
nized that if orders are placed by competitive tender received both from 
India and abroad, exceptional clreumstances may occur which would result 
in orders being lost to Indian firms in spite of a higher duty. Even if the 
orders so lost were few, the effect on the Indian industry might be exceedingtly 
unfortunate, and in the ease of the Indian Standard Wagon Oompany, which 
manufactures wagons only, might result in the closing of the works and all 
the hardship whieh unemployment entails for the Indian staff. On the whole, 
therefore, we think it advisable to maimtain the existing revenue duty of 10 
per cent. and to arrange that all the orders are placed ın India.” Provided 
this aspect of the questin is kept fully in view by the Govetnment of India, 
there will be no need, we think, for a higher duty. 


No caso has been made out for the extra duty of Rs. 16 per ton on 
wagons and under-frames of Non-British manufacture. The differenes in 
quality between British and Non-British steel was advanced in support of the 
preferential tteatment provided for in the last Steel Protection Bill passed 
by the Legislature. In the caso of manufactured articles like wagons and 
under-frames, we believe, the articles will have to pass the test of the Railway 
Board which is based on British standard specification, and the question of 
difference in quality will not arise. If the extra duty were to operate it would 
give to Indian manufacturers more protection ihan they are entitled to receive. 
1£ the additional duty is meant to be inoperative, there is no purpose in pro- 
viding for it in the Act. In our opinion, therefore, no ease has been made out 
for the differential duty proposed in the BIL 
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For all these reasons we have not been able to accept the proposal eon- 
tained In the Bill We hare been advised that from the drafting point of 
view it is not possible to incorporate the recommendation of the Tariff Board 
in the present BIL . We, therefore, recommend that the proposals of the 
Tariff Board for the protection of the wagon industry may be given effect 
to either by Resolution in the Assembly or by some other suitable means, 

This decision involves the deletion of Items Nos. 2, 8 and 6 from the 
Schedule to the Bill, the deletion of sub-clause (2) of clause 2, and the 
amendment of the Preamble. We have carried out these amendments, and 
have renumbered the Items in the Sehedule. 


Items Nos. 4 and 5 of the Schedule to the Bill as introduced in the 
Assembly, now Items 2 and 8 of the Bill as amended by us, have the 
effect of abolishing the protective duty of Rs. 8 per cwt. on certain kinds of 
wire and nails. Among the reasons given by the Tariff Board for the aboH- 
tion of this duty was the fact that the Indian Steel Wire Products, Limited, 
the only Company which then manufactured steel wire and nails in Ingia, had 
gone into liquidation. We now learn thet the effects of this Company have 
been acquired by a private individual ; but he must have known, when making 
his purchase, that the continuance of the protective duty on steel wire and 
wire nails was under examination, as this was made clear in Government of 
India (Department of Oommeree—Tarliff) Resolution No. 862-T. (8), dated 
the 17th July 1926. We, therefore, see no reason to depart from the resom- 
mendations of the Tariff Board that the protective duty on wire and wire 
nails should be discontinued, and that the question may be reconsidered when 
the manufacture of wire rod on a eommerelal scale is established in India. 


We concur in the proposal contained in Item 2 of the Bill as amended by 
us, that the duty on iron or steel bolts ang nuts should be raised to Ra. 2 per 
ewt. as recommended by the Tariff Board. 


MINUTE OF DISSENT. 
(By the Hon. Mr. G. Rainy). 


I am unable to agree to the exelsion of the ¢lauses in the Bill whieh 
provide for an inerease in the duty,on wagons, earriage under frames and 
thelr component parts. I fully accept the view of the Tariff Board that, until 
orders for wagons can ngain be placed on a normal seale, all orders should 
be placed in India subject to a maximum price, and that in fixing the maximum: 
price an addition of 124 per cent. to the prices paid in 1925-26 will serve as a 
general guide. But if the Indian wagon building firma refuse to take the 
orders at the maximum prices which Government eonsider reasonable, there 
will be no alternative but to call for simultaneous tenders, and if the duty re- 
mains at 10 per cent., there is a danger that some of them, may be lost to the 
Indian firms. For this reason the inerease of the duty appears to me to bo 
necessary. . . 


e 


NOTE. ` 
(By seven Members). 


The Government of India have rejocted the Tariff Board’? recommenda- 
tions for protectiqgn of steel castlugs by bounty. We recognise that the 
question of bounty: is not technically within the scope of this Bill, and are 
therefore prevented from making any provision in this Bill for the protection 
of this industry by bounty even if somo of us were so disposed. We wish 
to remind Government of the eonditlous on whieh payment of bounties was 
made dependent in the Steel Industry (Protection) Aet of 1924, the principle of 
these conditions being that a substantial portion of the materials used in the 
manufacture of wagons shall be of Indian origin. In so far as stoel castings 
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form a eomponent part of wagons, a striet onforeement of this condition is 
likely to afford this industry some md&sure of indirect protection. And it is 
in the confidence that these conditions will strictly govern the placing of 


orders for wagons hereafter, that we do not consider it necessary to press for 
&any legislative provision in this behalf. 


[27th March, 1928). 
An Act to provide for the modification of certain 
import duties relating to the protection 
of the steel industry in 
British India. 

Wuuneas it is expedient, in pursuance of the policyof discrimi- 
nating protection of industries in British India with due Tegard 
to the well-being of the community, to remove the protective duty 
now leviable on certain kinds of iron or steel nails and wire, the 
said protective duty being no longer required; 

AND WHEREAS it is also expedient to remove the existing in- 
equality of tariff treaiment as between manufacturers in British 
India and manufacturers abroad of iron and. steel bolts and nuta; 

It is hereby enacted as follows :— 


. 1. (1) This Act may be called THE Sree. TNDUSTRY (Pro 
TEOTION) Aor, 1928. 


(2) It shall come into force on the lst day of April, 1928. 
2. In the Second Schedule to the Indian Tariff Act, 1894, 


there shall be made the amendments specified in the Schedule to 
this Act. ` 


THE SONDDULE. 
(See scotion 2.) 


AMENDMENTS TO TIE SECOND SCHEDULE TO THE INDIAN TARIFF AoT, 1894. 
1. In item No. 61— 


(a) the second sub-item, namely, 


“ a 5, bolts and nuts, including hookbolts and nuts for roofing. ’’ 
shall be omitted; 
(b) in the fourth sub-item, the words, brackets and figures ““ not 
otherwise specified (see Mo. 145) >’ shall be omitted, and 
“ (0) in the tenth sub-item, for the words, ‘‘ barbed or stranded fen- 
cing-wire and wire-rope ’’ tho words ‘‘ wire including feneing-wiro and wire- 
rope, but oxeluding wire-notting ’’ shall be substituted. 


2. For item No. 145, the following shall be substituted, namely :— 


“145 | IRON OR STEEL BOLIS AND NUTS, including hook-| Ra. 2 pes cwt.” 
bolts and nuts for roofing 


3. Item 149 shall be omitted. 
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THE INDIAN TERRITORIAL FQRCE (AMENDMENT) ACT, 
1928. 





Aor No. IK or 1928. g 


Prrrarony Nore.—Tho following are extracts from the Btatement of 
Objects and Reasons :— 

This Bill is intended to give effect to the recommendations of the Auxiliary 
and Territorlal Force Committee in so far as they involve amendments of the 
existing Indian Territorial Foree Aet, 1920. The report of that Committee 
recommends the formation of two different kinds of units in the Indian Terri- 
torial Fores (apart from University Training Corpa), namely :— 

(a) the provincial unit, whieh will be recruited from all classeg of men 
in a provinee, will have a comparatively extended annual period of training, 
vill be recognised as the main part of a second line of the regular Indian 
Army, and will be Hable for military service both within and without the 
borders of India ; and 

(b) the urban unit, which will be reernited from the educated classce 
of tho large towns, will have eonditions of training similar to those of the 
Auxiliary Horee, will also be regarded as part of tho second line to the regular 
Indian Army, and will have the same Hability for military service ns tho pro- 
vincial units. 


The Bill embodies gnd carries out these Tecommendations, with one ° 
exeoption, namely, that it is proposed that the Hability for military servite 
of the urban units should be confined to the provines for which they are 
constituted. It also embodies the reeommendation that officers in the Indian”? 
Territorial Foree should be classified into those of ‘‘ British rank ’’ and 
those of ‘‘ Indian rank ’’, as in the Indian Army. 

As suggested by the Committee, the provisions of the AuriHary Foree 
Act, and those of tho Indian Territorial Fores Act relating to urban unita, 
ure being assimilated, as far as is praetieable and without unnecessary changes 
cf mere drafting. 

NOTER ON OLAUBES. 


Clause .—The definition of ‘ Untveraity Corps’ has been transferred in 
substance from section 2 to soction 4. (Soe clause 8.) 

Clause 3.—This clause provides seperately for the constitution of each of 
the three proposed branchos of the Indian Territorial Foree, namely, provin- 
cial units, urban units,'and University Training Corps. 

Clause 4.—The junior officers mentioned in thiseelause will correspond to 
the present ranks of Indian Officers in the regular Indian Army, namely, 
Subadars, Jemadars, ote. The senior officers will correspond to the British 
Officers of the Indian Army, namely, Lieutenants, Captains, ete. 

Clause 5.—The amendment whieh permits any member of a University or 
ologo, who is a British subject, to be enrolled in the University Training 
Corps follows the specific recommendation of the Committee to that effeet. 

Clause 7.—This is adapted from section 16 of the Auxiliary Force Act, 
ond is intended not merely to assimilate the two Acts, but also to seeure that 
the units of the Indian Territorial Force shall be up to their recorded strength 
in time of disturbance. 

Clause 9.—Tho object of this addition to section 10 is to secure that a 
military movement actually in progress shall not be interfered with by reason 
of 2 cessation of the Hability of the men oceurring at the border of a province, 
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Clawse 10.—-This important clause provides for the discipline to which 
the officers and men of the Indian Territorial Foree shall be subject in the 
performance of their duties at various times. The general scheme is that 
sonior officers shall at all times be subject to the Army Act (44 & 45 Viet., e 
58) while performing their dutics as officers, that the junior officers shall 
similarly be subject to the Indian Army Act, 1911 (VIII of 1911), and that 
non-commissioned officers and men shall be subject to the Indian Army Act, 
1911, when mobitxed or attached to regular troops, but shall be subjoct to leas 
stringent diseiplino while undergoing training only. The discipline of the 
Indian Territorial Foree, when mobilized, will in all respects be the same 
as that of the Indian Army. 

In subsections (1) and (2) of the proposed section 11, the phrase 
tt subject to the terms of his commission and the orders of His Majesty ’’, 
and in sub-section (8) the phrase ‘‘ subject to the orders of the Governor- 
General ?” allow provision to be made for the numerous points of detail which 
may arige in the relations between officers and non-commissioned officers of 
the Indian Territorial Force and officers and non-commissioned officers of 
the regular Army when acting together. 


Olause 11.—This clause is intended to avoid the noceasity for a court- 
martial for the trial of a petty transgression, and it gives the accused an option 
of being tried by the prescribed authority (usually his own Commanding 
Offleer) or a Oriminel Oourt not below the rank of a first class Magistrate. 


Clause 18 This important clause outlines a scheme of Advisory Com- 
mlttees whereunder there will be Provinelal Advisory Committee for all 
the units in each provinee, and an Unit Advisory Committee for each unit 
of the Territorial Force within that provinee. The policy underlying the 
section is that the powers and ditties of Advisory Committees should be 
expanded as these Committees gain experience and confidence, aud as the 
ways in which they can be usefully employed become known. 


The following is the Beport of the Select Committee on the Bill :— 


2. In subelause (2) of clauso 1 we have inserted a Hmiting date for 
the Act being brought into force. 


8. Under the new proviso to section 5, introduced by clause 6 of the 
Bill, some European British subjocts shall become eligible for enrolment in 
the University Corps ; and we have, therefore, inserted a new clauso 2 in 
the Bill amending the long title and preamble to the Act so as to bring them 
into accord with this change. We have renumbered the remdining clauses 
of the BIL 

4. In connection with clause 10, we discussed in great detail the assi- 
milation of the constitution and conditions of service of the Territorial 
Foree and the Auxillary, Foree. We considered earefully the proposal that 
the Auxiliary Foree and mban units of the Territorlal Force ‘should be given 
a general liability the same as that imposed ou the provineial units of the 
Indian Territorial Force ; but we rejected tho proposal for the following 
two main reasons: (i) we fear that the proposal would seriously diminish 
the numbers and efficiency of the Auxiliary Force, as many of the members 
themselves might not be in a position to accept this extended Habilty and 
many others might be prevented by their employers, iuncluding Government, 
from accepting it; (il) it might seriously hampo recruiting for the new 
urban units of the Territorial Force, as many mtending membera—lawyers, 
teachers and other professional meu—eould not take the risk of being sent 
to remote parts of India, or out of India, to the prejudice of thelr profe- 
sional careers. To these reasons we would add that, 1f any recruit desires 
to undertake the extended ‘liability, there is nothing to prevent him from 
joining 8 provinelal unit, 
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5. After much diseussion we concluded that on the whole the Bill itself 
affords the most practleal method of m#king such assimilation between the 
Territorial Force and the Auxiliary Horee as is possible. It regards the 
provincial unit as essentially a second line to the Indian Army whieh will 
have extensive perlods of training and an unrestricted labilty. In eon- pp 
trast to these, it regards the University Corps essentially as affording edu- 
cativo activities to University students and imposes upon them no liability 
for military service. The Auxiliary Force is not analogous to either of 
these two classes of units in the Indian Territorial Foree. The correct 
analogy is that recommended by the Indian Territorial and Auxivary Force 
Committee, namely, between the Auxillary Fores and the urban units of the 
Territorial Foree, which will both have short periods of training and a res- 
tricted Hability. We accept this schemo, but subject to two recommendations 
designed to assimilate still further the Auxiliary Foree and the urban units 
of the Indian Territorial Foree. 


6. Firstly, under present conditions, any person eligible for garolment 
under the Aurillary Horee has a roasonable opportunity of being onrolled ; 
whereas wo understand that Government propose ai tho outset to constitute 
ouly three urban units for tho wholo of India. Wo strongly urge that the 
Governor-General in Council should take as possible steps to ostablish at 
oneco at least one urban unit in overy Governor’s proviuee, in order to provide 
1easouable facilities for cnrolment to all persons nishing to join these units, 

7. Becondly, we desire that the older Indian boys should have the same 
facilities for military training as tho older Anglo-Indian boys now onjoy 
under the AuriHary Foree Act, 1920. For this purpose wo recommend that 
the rules under the Indian Territorial Foree Aet should be framed so as to 6 
permit the enrolment in urban units of boys from sixteen to elghteen yeats 
of age, who should be trained on the same lines as those on whieh oadeta in 
the Auxillary Force are being trained, in separate platoons or companies afe 
cadets attached to urban units. 

8. In connection with clause 18 of the Bill, we recommend that the 
Governor-General in Council should consider the advisability of establishing, 
by exeeutive order, a Central Advisory Committes to advise him on matters 
connected with the administration of the Territorial Fores generally. 


MINUTE OF DISSENT. 
(Signed by three members). 


We regret that racial distinctions aro still maintained in respect of the 

Auiliary and the Territorial Forees, in the following respects :— 
(1) Difference in the extont of Hability for servieo, and 
(2) Difference in the extent of training. 

Regarding lability for service, the Shea Committee recommend uniform 
ability for gtueral military serviee, within and® without the borders of 
India, for both the Indian Territorial Foree and the AuxiHary Fores under 
identleal conditions. But Gorornmont aro uot prepared to accept tho recom- 
mendation for reasons which were set out iu detail by the speakers on behalf 
of the Government in the debate which led up to the formation of the Shea 
Committee. No fresh reasons aro forthcoming. The Shea Gommittee have 
very ably disposed of these ieasona in paragraph 14, page 18 of their 
Report, Volume 1. 

‘We hold with the Shea Committee that the liability for sorvies should 
be absolutely identical for the Territorial and the Auxiliary Forces; for 
otherwise the object with which the Shea Committee was appointed would 
be defeated in an important respect. 

As regards the seeond point, i.s., difference in the extent of training, 
the existing differenee should be as early as pomlble removed, and Indians 
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should be afforded opportunities of roeelving training in all the arms, as in 
the case of the Auxiliary Force. There is no other way of utilixing tho 
unlimited man power of India to the best advantage ın an cmergeney for 
the defence of the country. 


nN 


Amendment 
of sectian 4, 
Act XLVII 
of 1930. 


[27th March, 1928]. 


An Act further to amend the Indian Territorial Force 
Act, 1920, for certam purposes. 


Wuereras it is expedient further to amend the Indian Terri- 
torial Force Act, 1920, for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 

1. (1) This Act may be called Tue INDIAN TERRITORIAL 
Foroz (AMENDMENT) Aor, 1928. 

(2) It shall come into force on such date, not later than 
the Ist day of January, 1929, as the Governor-General in Council 
may, by notification in the Gazette of India, appoint. 

2. (1) In the long title of the Indian Territorial Force Act, 
1920 (hereinafter referred to as the said Act), the words ‘‘ and 
to provide for the enrolment therein of persons other than Euro- 
pean' British subjects ’’ shall be omitted. 

(2) In the preamble fo the said Act, the words “and 
Tor the enrolment therein of persons other than European British 
subjects who may offer themselves therefor’’ shall be omitted. 


3. In section 2 of the said Act,— 

(a) the definition of ‘‘ Advisory Committee ° shall be 
omitted ; 

(b) between the definitions of ‘‘ European British subject ’’ 
and ‘‘ prescribed ’’ the following definitions shall be inserted, 
namely :— 

‘c non-commissioned officer’ means a person holding 


non-commissioned rank in the Indian Territorial Force, and in- 
cludes an acting non-commissioned officer ; 


‘ officer ’ means a senior officer or a junior officer; ’’ and 
(c) the definition of ‘‘ University Corps ’’ shall be omitted. 
4. In section 4 of the said Act, 
(a) after the word “ more,” the word ‘‘ provincial ’’ shall 
be inserted ; 
(b) after the word ‘‘ disband ’’ the words ‘‘ or re-consti- 
tute ’’ shall be inserted; and 


(c) section 4, as so amended, shall be renumbered as sub- 
gestion (1), and the following sub-sections shall be added, 
namely :— 
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‘* (2) The Governor-General in Council may constitute 
for any town or group of towns in & Province one or more urban 
corps or units of the Indian Territorial Force, to be recruited from 
persons residing in or near such town or towns, and may dis 
band or reconstitute any corps or units so constituted. 

(8) The Governor-General in Council may constitute for 
any Province a University Corps consisting of one or more units 
of the Territorial Force, for the appointment thereto of students 
of, and other persons connected with, a University established by 
law in British India, or colleges affiliated to such a University, 
and may disband or reconstitute any unit so constituted.’’ 

5. After section 4 of the said Act, the following section shall 
be inserted, namely :— 


‘““4-A, (1) There shall be the following classes of officers 
in the Indian Territorial Force, namely :— 

(a) senior officers, holding commissions granted by the 
Governor-General in the name of His Majesty, with British desig- 
nation of rank, and : 

(b) junior officers, holding commissions granted by the 
Governor-General, with Indian designation of rank. 3 

(2) An officer shall be deem&d to be enrolled in the Indian 
Territorial Force for so long as he holds a commission in that 
Force.” | 


6. In sub-section (1) of section 5 of the said Act,— 

(a) the words and brackets ‘‘ (not being a European British 
subject) ’’ shall be omitted; and 
(b) the following proviso shall be added, namely — 

‘‘ Provided that no European British subject shall be. en- 
rolled in any corps or unit of the Indian Territorial Force other 
than a University Corps.’’ 

T. (1) In sub-section (2) of section 5, in sub-section (1) of 
section 6, and in sub-section (2) of section 7 of the said Act, after 
the word ‘‘ Province ’’, the words ““ or town, or group of towns ” 
shall be inserted. 

(2) In sub-section (2) of section 7 of the said Act, the 
words “or of a person enrolled in an urban corps or unit to a 
provincial corps or unit ’’ shall be added at the end. 

8. After section 7 of the said Act, the following*section shall 
be inserted, namely :— 


“T-A. (1) Any enrolled person who leaves his place of 
residence for the time being and thereby leaves the Province in 
which the corps or unit in which he is serving is constituted 

1-6 ° 
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if he does not intend to return to that Province, notify the pre- 
scribed authority in that Prdévince of his change of residence. 

(2) If such person having intended to return does not 
return within three months, he shall notify the prescribed autho- 
rity as aforesaid immediately on the expiry of that period. 

(3) The prescribed authority on being notified of a change 
of residence under sub-section (1) or sub-section (2) may, subject 
to the provisions of section 7, transfer such person from the 
corps or unit in which he is serving to another corps or urut,” 

9. In sub-section (2) of section 9 of the said Act,— 

(a) after the word ‘‘ enrolled ’’ the words ‘‘ who has attain- 
ed the age of eighteen years ’’ shall be inserted; and 

(6) the following proviso shall be added, namely :— 

e ‘‘ Provided that nothing in this sub-section shall apply to 
persons enrolled in a University Corps.’’ 

10. In sub-section (1) of section 10 of the said Act, the 
following words shall be added at the end, namely :— 

““and no person for the time being serving in an urban 
corps or unit shall at any time be required to perform military 
service beyond the limits of the Province in which the corps or 
unit in which he is serving is located, save when it is, in the opinion 
of the senior military officer present, necessary to proceed beyond 
those limits in the course of the military operations upon which the 
corps or unit or any portion théreof is for the time being engaged.’’ 

11. For section 11 of the said Act, the following section shall 
be substituted, namely :— 


“11. (1) Every senior officer of the Indian Territorial Force, 
when doing duty as such officer, shall be subject to the 
Army Act, and any orders or regulations made thereunder, where- 
upon the said Act, orders and regulations shall apply to him as if 
he held the same rank in His Majesty’s Army as he holds for the 
time being in the said Force, subject to the terms of his commission 
and the orders of His Majesty. 

(2) Every junior officer of the Indian Territorial Force, 
when doing duty as*such officer, shall be subject t the Indian 
Army Act, 1911, and the rules and regulations made thereunder, 
whereupon the said Act, rules and regulations shall apply to him 


‘as if he held the same rank in His Majesty’s Indian Forces as he 


holds for thg time being in the said Force, subject to the terms of 
his commission and the orders of the Governor-General. 
(3) Every non-commissioned officer and man of the Indian 

Territorial Force, — 

(a) when called out or embodied for military service 
under section 9, 

(b) when attached to, or otherwise acting as part of, or 
with, any regular force, or 
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(c) when embodied for, or otherwise undergoing, mili- 
tary training in the prescribed manner, 
shall be subject to the Indian Army Act, 1911, and the rules and 
regulations made thereunder, whereupon the sail Act, rulea and 
regulations shall apply to him as if he held the same rank in His 
Majesty’s Indian Forces as he holds for the time being in the said 
Force, snbject to the orders of the Governor-General : 

Provided that the said Act, rules and regulations shall, in their 
application to such non-commissioned officers and men when em- 
bodied for or otherwise undergoing military training, be modified 
to such extent and in such manner as may be prescribed : 

Provided further that non-commissioned officers and men of 
an urban corps or unit, when undergoing military training with- 
out having been embodied for that purpose, and non-commission- 
ed officers and men of a University Corps when undergoing train- 
ing, shall, in respect of such training, be subject one to such disci- 
plinary and other rules as may be prescribed. 

(4) Where an offence punishable under the Indian Army 
Act, 1911, or, as the case may be, under that Act as modified under 
sub-section(3), has been committed by any person whilst subject 
to that Act under the provisions of this section, such person may 
be taken into and kept in military gustody and tried and punish? 
ed for such offence, although he has ceased to be so subject as afore- 
said, in like manner as he might have been taken into and kept 
in military custody, tried or punished, if he had continued to be 
so subject : 

Provided that no such person shall be kept in military 
custody after he has ceased to belong to the Indian Territorial 
Force, unless he has been taken into or kept in military custody 
on account of the offence before the date on which he ceased so to 
belong ; nor shall he be kept in military custody or be tried or 
punished for the offence after the expiry of two months from that 
date, unless his trial has already commenced before such expiry.” 

12. After section 11 of the said Act, the following sections 


shall be inserted, namely :— 


‘11-A. In addition to, or in substitution for, any punish- 
ment or punishments to which he may be liable under*the Indian 
Army Act, 1911, a junior officer, non-commissioned officer or man 
of the Indian Territorial Force not being a member of a University 
Corps, may be punished, either by a Criminal Court or summarily 
by order of the prescribed authority, for any offence under that 
Act, or for the contravention of any rule or regulation under this 
Act, with fine which may extend to fifty rupees, to be recovered 
in such manner and by such authority as may be prescribed : 
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Provided that no fine shaJl be summarily inflicted by order of 
the prescribed authority in any case in which the accused claims 
to be tried by a Criminal Court : 

Provided further that no Court inferior to that of a Presi- 
dency Magistrate or a Magistrate of the first class shall try any 
offence made punishable by or under this Act. 

11-B. Where a junior officer, non-commissioned officer or 
man of the Indian Territorial Force is required, by or in pur- 
suance of any rule, regulation or order made under this Act, to 
attend at any place, a certificate purporting to be signed by the 
prescribed officer, stating that the person so required to attend 
failed to do go in accordance with such requirement, shall, without 
proof pf the signature or appointment of such officer, be evidence 
of the matters stated therein.”’ 

13. For section 12 of the said Act, the following section shall 
be substituted, namely :— 


“12 (1) The Local Government of each Province in which 
any unit or units of the Indian Territorial Force has or have been 
ponstituted shall constitute a Provincial Advisory Committee for 
all such units, and a Unit Advisory Committee for each of such 
units, 

(2) The Governor-General in Council shall constitute a 
Central Advisory Committee’ to advise him on matters connected 
with the Indian Territorial Force generally. 

(3) The constitution, powers and procedure of the Advi- 
sory Committees shall be such as may be prescribed. ”’ 

14. In clause (b) of sub-section (2) of section 13 of the said 
Act, after the word and figure ‘‘section 7’’ the words, figure and 
letter ‘‘ or section 7-A ” shall be added. 


THE AUXILIARY FORCE (AMENDMENT) ACT, 1928. 
e Acr No. X oF 1928. i 





Prerarony Nore.—This Act is intended to give effect to the reeommen- 
dations of the Auxiliary and Territorial Forces Committee, 1925, in so far 
as the same required legislation and affected the Aumliary Force, with 
the exceptions of the recommendation that the Auxiliary Foree should be 
liable for general military service within and without the borders of 
India. The amendments for the most part are designed to assimilate, as far as 
practicable, the substances of the Auxiliary Foree Act to the provisions of 
the Indian Territorial Foree Act as proposed to be amended in so far as 
the latter relates to urban unita of the Indian Territorial Fores. 


NOTES ON CLAUSES. 


Clause £—The omission of clause (b) of section 4 is designed to secure 
that in futuro persons eligtble for enrolment under the Indian Territorial 
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Foree Act shall enrol under that Act, and not under the Auxiliary Force 
Act. The operation of section 6, elaus (o), of the General Clauses Act, 
1897, will preserve the rights and liabilities of existing members of the 
Auxivary Fores. 


Clauso 3-—These provisions are reproduced from corresponding p vi- P 


sions in the Indian Territorial Force Act and fill in a blank in the sean 
Act. 

Clause 4.—This amendment allows for Sian: to be made regulating 
the relations between officers and non-commissioned officers of the Auxiliary 
Forco and officers and non-commissioned oficera of the Regular Army when 
they are acting together. 

Clause &.—This is reproduced from the Indian Teiritorial Forco (Amend- 
ment) Bill and is intended to avoid unnecessary delays in trials and to save 
waste of time and money. 

The following is the Report of the Beloct Committee on the Bill :— 

As in the Indian Territorial Foree (Amendment) Bill, 1928, we have 
amended sub-clause (2) of clause 1 in order to introduce a hmifing date 
for the Act belng brought into foree. 

We have amended clause 2 of the Bill in order to delete clause (d) of 
section 4 of the Act, whieh permits the enrolment of persons who are not 
British subjects. We consider it undesirable, as a matter of principle, that 
foreigners should be eligible for enrolment as members of a voluntear foree. 


N. B.—A Minute of Dissent was added by the Hon. Messrs. Moonji, Neogy 
and Sarvothama Rao in the same terms as the ono made by them in respect of 
Aet IK of 1928—The Indian Territorial Forees (Amendment) Act 


e [27th March, 1928]. 
An Act further to amend the Auxiliary Force Act, 1920, ä 
for certain purposes. 

WHereas it is expedient further to amend the Auxiliary Force 
Act, 1920, for the purposes hereinafter appearing ; It is hereby 
enacted as follows :— 

1. (1) This Act may be called Toe Avxuiany Foros 
(AMENDMENT) Act, 1928. 

(2) It shall come into force on such date, not later than the 
lst day of January, 1929, as the Governor-General in Council may, 
by notification in the Gazette of India, appoint. 

2. In section 4 of the Auxiliary Force Ba 1920 (hereinafter 
referred to qs the said Act) ,— 

(a) clause (b) shall be omitted ; 

(b) in clause (c) the word ‘‘or’’ shall be omitted, and the 
clause shall be re-lettered as clause (b) ; and 

(c) clause (d) shall be omitted. 5 

8. In section 17 of the said Act, — 

(a) in sub-section (2), for the word ‘‘ may ’’ the word 
““ ghall ’’ shall be substituted; and 

(b) the following sub-sections shall be added, namely :— 

“ (8) Any enrolled person may be discharged by such autho- 
rity, and subject to such conditions, as may be prescribed. 


Amendment 
of section 4, 
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1920. 
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1920, 
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(4) Notwithstanding anything contained in sub-section (2) 
. or sub-section (3), no enrolled person, who is for the time being 
engaged in military service under the provisions of this Act, shall 
be entitled to receive his discharge before the termination of such 


N service.” 
Amendinent 4. In sub-section (1) of section 21 of the said Act, the 
a soio ai words ‘‘ subject, in the case of an officer, to the terms of his 
1920. commission and the orders of His Majesty, and, in the case of a 


non-commissioned officer or man, to the orders of the Governor- 
General ’’ shall be added at the end. 


“Insertion of 5. After section 27 of the said Act, the following section 
new section shall be inserted, namely :— 

a7-A in Act 

XLIX of 

1920. s 

Presumption ‘“ 27-A. Where any non-commissioned officer or man of the 


AG Auxiliary Force is required, by or in pursuance of any rule, 
É regulation or order made under this Act, to atterid at any place, 

a certificate purporting to be signed by the prescribed officer stat- 

ing that the person so required to attend failed to do so in accord- 

ance with such requirement, shall, without proof of the signature 

or appointment of such officer, be evidence of the matters stated 

° therein.’’ 
T KN 


+ THE CHITTAGONG PORT (AMENDMENT) ACT, 1928, 


Acrt No. XI or 1928. 


' [28th March, 1928]. 
An Act further to amend the Chittagong Port Act, 1914, 
; for certain purposes. 
Wuernas it is expedient further to amend the Chittagong 
Port Act, 1914, in order to transfer to the Governor-General in 
Council certain powers conferred therein on the Local Government, 
and in order to reconstitute the body of Commissioners incorpo- 
rated to administer the port; It is hereby enacted as follows :— 
Short title 1. (1) This Aef may be called Tum Currragona Port 
andcommen (AMENDMENT) Aor, 1928. 


cement. 
(2) It shall come into force on the lat day of April, 1928. 


Substitution 2. In sub-section (1) of section 5, section 9, clause (c) of 


of Ger nection 12, section 14, sub-section (1) of section 15, section 17, 
in Council” clause (f) of section 25, sub-section (3) of section 28, clause (ii) 


for “Local | of section 30, sub-section (3) of section 33, sub-section (2) of 
pues section 35, sub-section (3) of section 87, sub-section (2) of section 
sections of 39, the proviso to section 41, sub-section (1) of section 43, section 


rig Act V 44, sub-section (1) of section 45, section 49, the second paragraph 
a of section 51, sub-section (2) of section 57, syb-sections (1) and 
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(3) of section 58, section 59, the proviso to section 69, sub-section 
(3) of section 78, sub-section (1) Of section 82 and the proviso 
thereto, section 83 and the proviso thereto, clause (8) of section 
84, sub-section (1) of section 86, sub-sections (1), (2), (3) and 
(4) of section 87, sub-section (2) of section 88, section 89 and 
the proviso thereto, sections 91, 92 and 93, sub-section (1) of 
section 94, sections 95 and 96, sub-sections (1), (2) and (8) of 
section 97, sub-sections (1) and (2) of section 98 and the pro- 
viso to the latter sub-section, sections 99 and 100, and sub-sections 
(1) and (2) of section 101 of the Chittagong Port Act, 1914 
(hereinafter referred to as the said Act), for the words “ Local 
Government ’’, wherever they occur, the words ‘‘ Governor- 
General in Council ’’ shall be substituted. 


3. In section 19, sub-section (1) of section 43, sectfon 44, 
sub-section (1) of section 45, section 46, sub-section (2) of sec- 
tion 57, sub-section (5) of section 58; and sub-section (4) of seetion 
87 of the said Act, for the words ‘‘ Calcutta Gazette ” the words 
‘* Gazette of India ’’ shall be substituted. 


4. For section 7 of the said Act, the following section shall 
be substituted, namely :— 


“7. There shall be twelve Commissioners, as follows :— 

(a) the Chairman, 

(b) the Collector of Chittagong District, ex officio, 

(c) the Cusioms-collector of the port, ez oficio, 

(d) one Commissioner appointed by the Governor-General 
in Council, 

(e) one Commissioner appointed by the administration of 
the Assam-Bengal Railway, 

(f) three Commissioners elected by the Chamber of Com- 
merce at Chittagong, 

(g) three Commissioners elected by the Chittagong Indian 
Merchants’ Association, or by such body or bodies or firms as 
the Governor-General in Council may, from®time to time, select 
as best representing the interests of the Indian mercantile com- 
munity at Chittagong, and 

(A) one Commissioner elected by the municipal commis- 
sioners of Chittagong.’’ e 

5. For section 8 of the said Act, the following section shall 
be substituted, namely :— 


“8. The election of Commissioners shall be made in such 
manner as may be determined by the electing bodies in each Case, 
subject to the approval of the Governor-General in Council.” 


P 
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for section 8, 
Beo. Act V of 
1914. 

Mode of 
election, 
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Amendment 6. In section 9 of the saig Act, for the figure “8” the figure 
£ tı A omy? A ; 

0 ay pa 7 7” shall be substituted. 

1914. 


Substitution WS 7. For section 10 of the said Act, the following section shall 
of new sec- be substituted, namely :— 


tion for sec- 

tion 10, Ben. 

Act V of 

1914. N 


k 


Appointment «10. (1) The Chairman shall be appointed by the Governor- 


Chairman (General in Council. 
and Vice 


Chairman. (2) A Vice-Chairman shall be elected by the Commissioners 
from amongst themselves, at a special meeting called for the pur- 
pose, and his appointment shall be subject to the approval of the 
Governor-General in Council’’ 


Substitution 8. For section 11 of the said Act, the following section shall 
of new sec- = he substituted, namely : — 


tion for sec- 


tion 11. Ben. 

Act V of 

1914. 

Tenure of * «J]J. (1) The Chairman shall hold office until the Governor- 

office, , General in Council accepts his resignation or cancels his appoint- 
ment. 


(2) The Vice-Chairman shall hold office until a new body 
of elected Commissioners shall have been duly elected, or until the 
Governor-General in Council accepts his resignation, or until the 
Commissioners, at a special meeting called for the purpose and 
with the approval of the Governor-General in Council, remove him 
from office. 

Explanation—A new body of elected Commissioners shall be 
deemed to have been duly elected when, at a general election of 
such Commissioners, four or more elections have been notifled 
under section: 19. 

(3) A Commigsioner appointed under clause, (d) or clause 
(e) of section 7 shall hold office until he resigns, or until the autho- 
rity appointing him cancels his appointment. 

(4) An elected Commissioner shall, subject to the provi- 
gions of this Act, hold office for a term of two years or thereafter 
until his stfecessor shall have been duly elected, and shall be eligi- 
ble for re-election ; but the Governor-General in Council may, at 
any time, accept the resignation of any such Commissioner.’’ ' 


a aisles _ 9, For section 14 of the said Act, the following section shall 
tion forse- be Substituted, namely :— 

tion 14, Ban 

Act V of 
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“14 The elections of Commissfoners shall be held before the 
expiry of the term of two years specified in sub-section (4) of sec- 
tion 11, or within one month thereafter, and all vacancies shall be 
filled within one month from their occurrence.” 


10. In sub-section (1) of section 15 of the said Act, for the 
word ‘‘think’’ the word ‘‘thinks’’ shall be substituted. 


11. In seétion 16 of the said Act,— 
(a) for the figure ‘‘3’’, the figure ‘‘4’’ shall be substitut- 
(b) after the words ‘‘filled up”, the words ‘‘by cleption” 
shall be inserted ; 


(c) the’ words ‘‘ by election or appointment, as the case 


may be,’’ shall be omitted ; and 
(d) the words ‘‘or appointed’’ shall be omitted. 


12. For section 18 of the said Act, the following section shall 
be substituted, namely :— 


‘18. The Governor General in Council may grant leave of 
absence to the Chairman, and may appoint a person to officiate for 
him during his absence on leave. Any person so appointed shall 
be deemed to be the Chairman for the purposes of this Act,” 


18. Sectivh 28 of the said Act shall be omitted. 


14. In clause (a) of section 25 of the said Act, for the word 
“four” the word ‘‘five’’ shall be substituted. 


15. In clause (4) of section 88 of the said Act, before the words 
“by notification’, the words ‘‘with the previous sanction of the 
Governor General in Council and”? shall be°inserted. 


16. In section 51 of the said Act,— 


(a) for the words ‘‘ When the Local Government ap- 
point,” the word ‘‘ Where,” shall be substituted ; and 


(b) before the words ‘‘to be a dock’? the words ‘‘is 
appointed’’ shall be inserted. 


17. In sub-section(2) of section 61, sub-section (1)_ of sec- 
tion 63 and in section 66 of the said’ Act, for the words ‘“ Collector 
of Customs ’’, wherever they occur, tho word ue Customs-collector ” 
ishall be substituted, 

i--7 * Sa 


Time for 
holding eléc- 
tions and 


Ans vacan- 
a, 


Amendment 
of section 15, 
Ben. Act V 
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Amendment 
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of 1914. 
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Sahstitation 18. For section 71 of the said Act, the following section 
of new sec- shall be substituted, namely :— 


tion for sec- 
don-71, Ben. 


Act V of ~ 

I9I4- 

Resumption “71. (1) If any portion of the property specified in Part I 
re AEA of the Third Schedule, or which may have been transferred by 
ment, the Local Government to the Commissioners after the Ist day of 


July, 1914, or which may hereafter be so transferred, otherwise 
than in exchange for its market value, is required by the Local 
Government for a public purpose, it may be resumed by that 
Government, with the previous sanction of the Governor-General in 
Counci, without claim to compensation on the part of the Com- 
missioners, except— 

(a) for the amount of any consideration or other pay- 
ment made in respect of the transfer to the Commissioners of the 
property to be resumed, 

(b) for the cost of revetment and other works for the 
protection of the property to be resumed, effected by the Port 
Commissioners or their leasees subsequent to the transfer, and 

A (c) for the cost of buildings and other permanent 
structures on the property to De resumed, erected by the Commis- 
esioners or their lessees, subsequent to the transfer : 
Provided that— 


(4) the'cempensation to be awarded under clause (b) 
shall not in any case exceed the market value of the land to be re- 
sumed at the time of the resumption ; and 

(ti) the compensation to be awarded under clause (c) 
shall be either the original cost of the building or structure or the 
market value thereof at the time of the resumption, whichever is 
less. 


(2) Lf any question arises between the Commissioners and the 
Local Government as to the boundaries of any portiom of the land 
specified in Part I of the Third Schedule, or which may have 
been transferred by fhe Local Government to the Commissioners 
after the lst day of July, 1914, or which may hereafter be so trans- 
ferred, otherwise than in exchange for its market value, the Local 
Government may define and demarcate such boundaries, and sub- 
mit the casæ for the orders of the Governor-General in Council, 
whose decision shall be final. 

(3) If any question arises as to the adequacy of the compensa- 
tion proposed to be paid under clause (a), clause (b) or clause (c) 
of sub-section (1), the Local Government shall submit a report to 

_ the Governor General in Council, whose decision shall be final. 

(4) If any question arises as to the necessity of the resump- 
tion of any land under this section, or as to the relative importance 
of such land to the Local Government and to the Commissioners, 
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the Local Gosen shall submit a statement of the case to the 
Governor General in Council, whose decision shall be final.” . 
19. In section 74 of the said Act— Amendment 
(a) for the words “after notification in the Calcutta pina section g" 
Gagette’’ the words ‘‘with the previous sanction of the Governor - 
General in Council and after notification in the Gazette of India” 
shall be substituted; and 
(b) the provisos shall be omitted. 
.20. In section 84 of the said Act,— Amendment 
(a) in sub-section (2), for the words ‘‘the Local Govern- of section Sh 
ment’’, where they occur in two places, the word ‘‘Government’’ vee Act V 
shall be substituted ; wet 
(b) in sub-section (4), for the words ““the Local Govern- 
ment may, from time to time, require’’ the words “may beerequir- 
ed’’ shall be substituted; and 
(o) in subsection (5), for the words ‘‘Local Govern- 
ment’’, where they occur for the second time, the words ‘‘Gover- 
nor General in Council’’ shall be substituted. 

21. In section 85 of the said Act, for the words ‘‘Local Amendment 
Government may from time to time require as their’’ the words a anan 
““Governor_General in Council and the Local Government- MAX, of 1914. 
from time to time, agree upon as a reasonable” shall be stibstitut- s 
ed. . 

22. In sub-section (1) of section 87 of the said Act, Amendment 
for the words “they think” the words ‘‘he thinks” shall be sub-” of-section. 


87, Bem. Act 
stituted.. p V of 1914. 


28. In section 101 of the said Act, — Kang eee 
(a) in sub-section (1), for the word “are”, where it first of section 
occurs, the word ‘‘is’’ shall be substituted; and 101, Ben, Act 
(b) in sub-section (2), for the word ‘‘their’’ the word  f 1914 
‘‘his’’shall be substituted. : 
24. When anything done under the said Act isin force imme- Saving of 
diately prior to the commencement of this Act, it shall be deem- *%¢% eae 


of yi 


; der Ben 
ed, as from the commencement of this Act, to have been done AA V of 


under the said Act as hereby amended. 19 74. 


TOE HINDU INHERITANCE [REMOVAL OF DIS- 
ABILITIES] ACT, 1928. 


Aor No. XII or 1928. 


Ld 
[20th Sentember, 1928}. 
An Act to amend the Hindu Law relating to excluston 
from inherttance of certain classes of heirs, 
and to remove certain doubts. 
WHEREAS it is expedient to amend the Hindu Law relating 
to exclusion from inheritance of certain classes of heirs, and to 
remove certain doubts ; It is hereby enacted as-follows :— 
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Short title, 1. (1) This Act may be called the HINDU INEmRITANOB 

Pata, (Removan or DIBABILITIRS) Act, 1928. 
_ (2) It extends to the whole of British India, including 

Www British Baluchistan and the Sonthal Parganas. 
(3) It shall not apply to any person governed by the Daya- 
bhaga School of Hindu Law. 

Persons not 2. Notwithstanding any rule of Hindu Law or custom to the 
es contrary, no person governed by the Hindu Law, other than a 
inheritance person who is and has been from birth a lunatic or idiot, shall be 


arena excluded from inheritance or from any right or share in joint- 


property. family property by reason only of any disease, deformity, or 
physical or mental defect. 
Saving and 3.¢ Nothing contained in this Act shall affect any right which 


el rca has accrued or any liability which has been incurred before the 
commencement thereof, or shall be deemed to confer upon any 
person any right in respect of any religious office or service or.of 
the management of any religious or charitable trust which he 
would not have had if this Act had not been passed. : 


THE INDIAN MINES (AMENDMENT) ACT, 1928, 


Aor No. XIM or 1928. 
[20th September, 1928]. 
An Act further to amond the Indian Mines Act, 
X 1923, for certain purposes. 
- Waergas it is expedient further to amend the Indian Mines 
_ Act, 1928, for certain purposes; It is hereby enacted as follows :— 
a 1. (1) This Act may be called the INDIAN MINES (Axcunp- 
mencement. MENT) Aor, 1928. ` 
(2) This section and section 7 shall come into force at 
once, and the remaining provisions of this Act shall come into 
force on the 7th day of April, 1980. 
penton 2. In section 28eof the Indian Mines Act, 192% (hereinafter 
ActIVof referred to as the said Act),— 
si, (a) after clause (c) the following clause shall be inserted, 
“ namely :— 
““(d) for more than twelve hours in any consecutive 
period of twenty-four hours ’’; and 
(b) the section as so amended shall be Amboni as sub- 
section (1), and the following sub-section shall be added, namely :— 
‘*(2) No person shall employ or permit to be employed 
in a mine any person whom he knows or has reason to believe 
to have already been employed in any other mine during the 


preceding twelve hours,” 


xi or 1928] INDIA Acts, 1928. 53 
3. After section 28 of the sajd Aot the following sections 
shall be inserted, namely :— 


‘ 23-A. Work shall not be carried on in any mine for a 
period exceeding twelve hours in any consecutive period of twenty- 
four hours except by a system of shifts so arranged that not more 
than one shift of persons employed in work of the same kind 
shall be at work in the mine.at the same time. 

23-B. (1) The manager of every mine shall cause to be posted 
outside the office of the mine a notice in the prescribed form stat- 
ing the time of the commencement and of the end of work at the 
mine end, if it is proposed to work by a system of shifts, the time 
of the commencement and of the end of work for each shift. A 
copy of each such notice shall be sent to the Chief Inspector, if 
he so requires. 

(2) In the case of a mine at whieh mining cperations com- 
mence after the 14th day of April, 1980, the notice referred to in 
sub-section (1) shall be posted not less than seven days before 
the commencement of work. 

(8) Where it is proposed to make any alteration in the 
time fixed for the commencement er for the end of work in the 


mine generally or for any shift, an amended notice in the pres | 


eribed form shall be posted outside the office of the mine not less 
than seven days before the change is made and a copy of such 
notice shall be sent to the Chief Inspector not less than seven days 
before such change, if he so requires or if the original notice was 
sent to him ” 

4. In sections 24 and 25 of the said Act, after the word and 


‘section 23’? the words, figures and letter ‘‘or section’ 


28-A” shall be inserted. 

5. (1) Section 28 of the said Act shall be renumbered as 
sub-section (1) of section 28, and to that sub-section after the 
word ‘‘employments’’ the following shall be added, namely :— 

“and, where work is carried on by a system of shifts, of the 
shift in which each such porson works.’’ 

(2) To the same section the following sub-section shall be 
added, namely :— 

‘* (2) No person shall be employed in a mine until the parti- 
culars required by sub-section (1) have been recotded in the 
register. in respect of such person, and no person shall be employed 
except during the hours of work specified for him in the register.’’ 

6. In section 80 of the said Act, after clause (c), the follow- 
ing clause shall be-inserted, namely :— 

‘< (ec) for prescribing the forms of notices required under 
section 23-B, and for requiring such notices to be posted also 
in specified vernaculara.’’ 2 


Insertion 

of new 
sections 2$.4 
and 23-B in 
fact IV of 


1983. 


Limitation 
of working 
hours, 
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Amendment 
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7, In section 81 of the said Act,— 

(a) in sub-section (8), the words ‘‘ or rule ’’, in both places 
where they occur, the words ‘‘ in the case of a regulation ”’, and 
the words ‘‘ and in the case of a rule to every Mining Board 
constituted in the province ’’ shall be omitted ; and 

(b) after sub-section (8) the following sub-section shall 
be inserted, namely :— 

“(3-A) No rule shall be made unless the draft thereof has 
been referred to every Mining Board constituted in the province 
for which it is proposed to make the rule, and unless each such 
Board bas had a reasonable opportunity of reporting as to the 
expediency of making the same and as to the suitability of its 
provisions.” 


THE INDIAN SUCCESSION (AMENDMENT) ACT, 1928. 


Act No. XIV oF 1928. 


——— 


[22nd September, 1928]. 


An Act further lo amend the Indian Succession Act, 1925. 

Wuereas it is expedient further to amend the Indian Succes- 
sion Act, 1925 ; It is hereby enacted as follows :— 

1. This Act may be called the INDIAN BUGORASION (AMEND- 
went) Act, 1928. ae ' 

2, After sub-section (2) of section 372.0f the Indian Succes 
sion Act, 1925, the following sub-section shall be added, namely :— 

‘£ (3) Application for such: a certificate may be made in 
respect of any debt or debts due to the deceased ereditor or in 


respect of portions thereof.’ 
THE INDIAN TRADE UNIONS (AMENDMENT) ACT, 1928. 


for No. XV or 1928. 


— 


Prerarory Nore—The following axtraets from the Statement of Objocts 
cnd Reasons indicate the necessity for the passing of the Act :— 

í The existing section 11 of the Indian Trade Unions Act, 1926, whieh 
provides for appeals against the docision df the Registrar appointed under 
section B admits of some doubt in two rospects, namely :— 

(+) It docs not indicato clearly whether the first appeal lies to the 
Judge appointed: for the area within which the Ecgistrar’s office is situated 
or to the Judge appointed for the area witlin which the head office of the 
trade union is situated. The amendment is intended" to make it elear that 
the latter is the competent court. 

(ii) It doem not indicate clearly what Judge may be appointed to 
hea: appeals in the Presidency-towns and in Rangoon. The amendment is 
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designed to make it clear that in such afteas the appeal lies to the High 
Court and that there is no seeond appeal. 

The opportunity has also been taken to define clearly the powers of the 
High Court in second eppeals.’’ 


[25th September, 1928]. 

An Act to amend the Indian Trads Unions Act, get. 

for a certain purpose. 

WHEREAS it is expedient to amend the Indian Trade Unions 
Act, 1926, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— 

i 1. This Act may be called the INDIAN TRADE UNIONS (AMEND- 
MENT) Acr, 1928. e 


2. For section 11 of the Indian Trade Unions Act, 1926, the 
following section shall be substituted, namely :— 


‘11, (1) Any person aggrieved by any refusal of the Regis- 
trar to register a Trade Union or by the withdrawal or .cancella- 
tion of a certificate of registration may, ‘within such period as may, 
be prescribed, appeal— 


Short title 


Sabstikation 

of new soc- 
tion for 
section 11, 
Act XVI of 
1926. 


Appeal 


(a) where the head office of the Trade Union is situated . 


within the limits of a Preaidency-town or of Rangoon, to the 
High Court, or 

(b) where the head office is situated in any other area, to 
such Court, not inferior to the Court of an additional or assistant 


Judge of a principal Civil Court of original jurisdiction, as the ` 


Local Government may appoint in this bebalf for that area. 

(2) The appellate Court may dismiss the appeal, or pass 
an order directing the Registrar to register the Union and to 
issue a certificate of registration under the provisions of section 
9 or setting aside the order for withdrawal or cancellation of the 
certificate, as the case may be, and the Registrar shall comply with 
such order. , 

(3) For the purpose of an appeal under sub-section (1) 
an appellate Court shall, so far as may .be, follow the same pro- 
cedure and have the same powers as it follows and has when 
trying a suit under the Code of Civil Procedure, 1908, and may 
direct by whom the whole or any part of the costs of*the appeal 
shall be paid, and such costs shall--be recovered as if they had 
been awarded in a suit under the said Code. 

(4) In the event of the dismissal of an appeal by any 
Court appointed under clauso (b) of sub-section (1), the person 
aggrieved shall have a right of appeal to the High Court, and the 
High Court shall, for the purpose of such appeal, have all the 
powers of an appellate Court under sub-sections (2) and (3), and 

the provisions of those sub-sections shall apply accordingly.” 


n 


Short title. 


Amendment 
of section 5, 
Act XI of 
1922. 
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THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1928. 


Aor No. XVI or 1928. 


Prrratory Notr—Tho following extiacts from the Statement of Objects 
and Reasons indicate the reasons for the passing of the Act :— 


“< Bection 5 (8) of the Indian Incomo-tax Act, 1922 (XI of 1922), 


‘requires the Government of India to consult the Local Government concerned 


before it makes an appointment to a particular Commmssionerahip of Ineome- 
tax. The teking over by the Government of India of the administration of 
the Act is far advanced, and they now demre to create an all-India cadre 
of Commissioners of Ineome-tax. They consequently propose that the abovo 
mentioned provision ahould be abolished. This proposal had received the 
assont ef all the Local Governments oxeept one.’’ 





[25th September, 1928]. 

An Act further to amend the Indian Income-taz Act, 

1922, for a certain purpose. 

Wuernas it is expedient further to amend the Indian Income- 
tax Act, 1922, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— 

1. This Act may be called the INDIAN INGOMH TAK (AMEND- 
MENT) Aor, 1928. R 

-2, In sub-section (3) of section 6 of the Indian Income-tax 
Act, 1922, the words ‘‘ after consideration of any recommendation 
made by the Local Government in this behalf ’’ shall be omitted. 

ow be 


THE MATCH INDUSTRY PROTECTION ACT, 1928. 


Aor No. XVI or 1928. 





Prurarory Noram—tTho following extracts from the Statement of Objects 
and Reasons indicate the necessity for the passing of the Act :— 

‘¢ In their Report regarding the grant of protection to tho mateh industry, 
the Tariff Board has recommended that the existing rate of import duty 
on matches should be nffintainod and converted into a protoctive duty. The 
Government of India have accepted this recommendation, and the object of 
this Bill is to give effect to it. 

It is also proposed to convert tho existing import dutics on undipped 
splints and veneers into protective duties. Unless this be doue tho protective 
duty on matdhos will not be effeetive.’’ 





“[25th Septemeber, 1928], 

An Act to provide for the protection of the match industry. 
Werks it is expedient, in pursuance of the policy of dis- 
eriminating protection of industries in British India with due 
regard to the well-being of the community, to provide for the 
protection of the match industry ; It is hereby enacted as follows :— 
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l. This Act may be called the Maton INDUSTRY (PROTEC Shott title. 
TION) Aor, 1928. ‘ 
2. In the Second Schedule to the Indian Tariff Act, 1894,— Amendment 
(1) Items Nos. 46, 46-A and 46-B shall be omitted ; and - $E Schedule, 
(2) In Part VII, after Item No. 156, the following head- f 1894. 
ings and Items shall be inserted, namely :— 
“ MISCELLANEOUS ” 
MATCHES, UNDIPPED SPLINTS AND VENEERS. 





157 |MATCHES— 


(1) In boxes containing Per gross of bores.. One rupee gnd eight 
oo the average not more 
than roo matches. 

(2) In boxes containing For every 25 matches | Stx annas. 
on the average more than | or fraction thereof in 


100 matches. each box, per gross of 
boxes 
158 |UNDIPPED SPLINTS Pound ee Four annas and slx 
such as are ordinarily ples. 
used for match making. 
159 |VENEERS such as are Pound +» | Six annas.” . 
ordinarily ased for making e 
boxes, Including boxes and © : 


Parts of boxes made of 
such veneers. 





THE REPEALING AND AMENDING ACT, 1928. 


Aor No. XVIII or 1928. 


Preratony Nore—The following extracts from the Statement of Objects 
and Reasons indicate the necessity for the passing of the Act :— 

‘í The object of the Bill is to make a few necessary amendments of a 
formal nature in certain enactments and to repeal certain spent or useless 
matter in the Statute-book. e 

Reasons for the proposed amendments and repeals are explained as 
follows :— 

(1) The Indian Christian Marnage Act, 1872 (XV of 1878).—The 
amendment is made with a view to remove doubts as to the interpretation of 
section 87. Marriages are not solemnised under Part I of the Act. Section 
5 specifies the categories of persons who are competent to solemnise marriages. 
The reference to marriages solemnised under Pari I in SBeetion 87 indicates 
marriages solemnised by persons specified in clauses (1) and (2) of section 
6. This is made elear by the proposed amendment. The reference to clause 
(8) of section 5 will include marriages solemnised under Part II of the 
Act. 

(2) The Genoral Olauses Act, 1897 (X of 1897.—Section 16 has beea 
amended io make it clear that the authority for the time being empowered 


I—8 g 


anactmen(s. 


Repeal of 


certain enact- 


ments, 
Savings. 
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to make an appointment has the power of suspending or dismissing a person 
appointed, in the exereise of the “same power, by another authority. The 
other amendments are necessitated by the passing of the Government of 
India Act of 1919. 

(8) The Indian Stamp Act, 1899 (II of 1899).—The proposed clause 
25 of section 2 gives statutory effect to the axisting practice of granting 
by notifleations to non-combatants enrolled under the Indian Army Act, 
1911 (VIII of 1911), the same exemptions from stamp duty as are enjoyed 
by combatants similarly enrolled. The amendments to articles 47 and 58 of 
Behodule I give statutory effect to exemptions which have been regularly 
granted by notifleations. The other amendmenta are purely formal 

(4) The Code of Oivtl Procedwe, 1908 (V of 1908).—The amendment 
states in precise terms the fact, implicit in section 4 of the Code, that the 
Letters Patents of the High Courts override the provisions of section 98 of 
the Oode. 


(5P The Indian Merchant Shipping Aot, 1928 (XXI of 1028).—The 
first amendment merely corrects an error in a heading. ‘The second amend- 
ment clarifies the drafting of clause (ww) of section 227. 

(6) The repeals are formal. The First Act repealed is spent: and the 
Second, 2 Repealing Act, is itself repealed aceording to current pinetice in 
order to abbreviate the Statute-book. 





[25th September, 1928]. 
An Act io amend certain enactments and to repeal 
certain other enacimenis. 
WHEREAS it is expedient that certain amendments should be 
made in the enactments specified in the First Schedule ; 

AND WHEREAS it is also expedient that the enactments speci- 
fled in the Second Schedule, which are spent or have otherwise 
become unnecessary, or have ceased to be in force otherwise than 
by expressed specific repeal ehould be expressly and specifically 
repealed ; 

It is hereby enacted as follows :— 

1. This Act may be called the REPRALING AND AMENDING 


Aor, 1928. 


. 2. The enactments specified in the First Schedule are hereby 
amended to the exent and in the manner mentioned in the 
fourth column thereof: 

8. The enactments specified in the Second Schedule are here- 
by repealed. 

4. The repeal by this Act of any enactment shall not affect 
any Act or Regulation in which such enactment has been applied, 
incorporated or referred to ; 

and this Act shall not affect the validity, invalidity, effect or 
consequences of anything already done or suffered, or any right, 
title, obligation or liability already acquired, acerued or incurred, 
or any- remedy or proceeding in respect thereof, or any release or 
discharge of or from any debt, penalty, obligation, liability, claim 


- 
e 
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or demand or any indemnity already granted, or the proof of 
any past act or thing ; 

nor shall this Act affect any principle or rule of law, or esta- 
blished jurisdiction, form or course of pleading, practice or pro- 
cedure, or oxisting usage, custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that the same respectively 
may have been in any manner affirmed, recognised or derived by, 
in or from any enactment hereby repealed ; 

nor shall the repeal by this Act of any enactment revive or 
restore any jurisdiction, office, custom, liability, right, title, pri- 
vilege, restriction, exemption, usage, practice, procedure or other 
matter or thing not now existing or in force. 


THE FIRST SCHEDULE. 
- AMENDMENTS, 
(See Section 2.) 





No | Short title, | 5 Amendments, 








1872 KV The Indlan In sectton 37, for the words and res 
Christan Marri- | “undar Part I or Part III of this Act,” the 
age Act, 1872, words, figures and biackets ‘by eny such per- 

son, Clergyman or Minister of Religion as is 
referred to In clause (1), clause (2), or 
clauses (3) of section 5” shall be substituted 


1897 x The General (1) In section 3— 
Clauses Act, 1897 (a) to clause (39) the following shall be 
added, namely:— : 


‘or by the local legislature or the 
Governor of Assam under the Government of 
Indla Act”; ras 

(6) to clause (5) the following shall be 
added, namely:— 
> “or by the local Legislature or the 
Governor of the peice of Bengal onder 
° the Government of Phdla Act’; ; 
(c) to clause (54) the following shall be 
added, namely — 

‘Cor by the local Legislature or the 
Governor of Bihar and Orissa under the Gov- 
emment of Indla Act”; 

(4) to clauso (6) the follewing shall be 
added, namely:— 

“or by the local Legislature or the 
Governor of the presidency of Bombay under 
the Government of India Act”; 

(e) to clause (Ba) the following shall be 
added, namely:— ; 

“or by the local Legislature or the 
Governor of Burma under the Government of 


India Act”; lt 
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Short title, | Amendments, 








1897 xX The General (/) to clause (84) the following shall be 
Clauses Act, 1897 | added, namely:— i 
—contd. “or by the Local legislature or the 
Governor of the Central Provinces under the 
Government of India Act”; 
(£) to clauso (30) the following shall be 
added, namely:— 
‘tor by the local Legislature or the 
Governor of the presidency of Madras under 
the Government of India Act”; 
(4) to clause (440) the following shall 
be added, namely: — 
- “for by the local Legislature or the 
Governor of the Punjab under the GovSrn- 
ment of India Act”; 
(7) to clause (46) the following shall be 
added, namely:— 
“or the Government of India Act”; 
and 
(7) to clause (554) the following shall be 
added, namely: — 
6 “or by the local Legislature or the 
@overnor of the United Provinces under the 
Government of Indla Act.” 

(2) In section 16, after the word ‘‘having” 
the words “' for the time being” shall be in- 
sorted, and for the words “by it” the words 
‘whether by itself or any other authority” 
shall be substituted, 

(3) In section 30A, for the words and 
figure ‘‘except in section 5, shall be deemed 

7 to Include” the following shall be substituted, 
namely:— 
“includes an Act of the Indian Legisla- 
: tura and, except in section 5. 
1899 u The Indian (ay dn section : 
Stamp Act, 1899 (a) in clause (23), the word “and? at the 
end shall be omitted; and 
(6) after clause (24) the following shall 
be added, namely :— 
“and 
e (25) ‘soldier’ includes any person below 
the rank of non-commismoned officer who Js 
enrolled under the Indian Army Act, 1911”, 
(a) In Schedule I~ 
(a) for clause (a) of Article No. 4, the 
following clause shall be substituted, 
° namely;~— 

(a) as a condition of enrolment under 

the Indian Army Act, 1911"; 
(6) in Article No. 47— 

(7) tn sub-clause (24) of clause (1) of 
Division A, ın the first column, for the words 
“one thousand rupees”, in both Places where 

: they occur, the words ‘one thousand five 
| hundred rupees”, and, in the second column, 
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The Indian Stamp | for the words “Two annas” the words "One 
anna’, and, in the third column, for the 
words ‘‘One anna” the words ‘Half an anna” 


Act, 1899— contd. 


shall be Inserted; 


(12) to clause (4) of Divimon C, below 
the entry In the second column, the following 
proviso shall be added, namely-— 

“Provided that, In caseof a Policy of 
insurance against death by accident when the 
annual premium payable does not efceed Rs. 
3-8-0 per Rs. 1,000, the daty on such instra- 
ment shall be one anna for every Rs. 1,000 
or part thereof of the maximum 
which may become payable under it,” and 

(sss) for Division D, the following shall 


be substituted — 


“D—LIFE INSURANCE OR 
OTHER INSURANCE NOT 
SPECIFICALLY PROVIDED 
FOR, except such a RE-IN 
SURANCE as is described in 
Division E of this artlcle— 
(1) for every sum mmr- 
ed not exceeding Rs. 250 .. 
(ri) for every sam 
insured exceeding Rs. 250 
bat not exceeding Rs 50o. 


(111) for every sum 
insured exceeding Rs. 500 
but not exceeding Ks, 1,000 
and aleo for every Rs. 1,000 
or part thereof In excess of 
Rs, 1,000 oe 


Exemption, 


If drawn 
singly. . 


Two 


annas. 


Four 


annas, 


Six 


annas. 


amount 


Tf drawn in dup- 
llcate for ea 
e part. 
e 


One 
anna. 


Tao 
annas. 


Three 
annas, 


Policies of life insurance granted by the 
in accordance 
with rules for Postal Life-Insurance issued 
under the authority of the Governor General tn 


Director-General of Post Offic 


Council” ; and 


(e) in clause (a) of the Aremptrons from 
Article No. 53, for the words ‘‘or exempted’’ 
the words ' or any instrument exempted” shall 
be substituted, and afer the words and 
brackets (‘‘instraments executed on behalf of 
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No. Short title | Amendment. 








1899 11 The Indian Stamp | the Government)” the words ‘‘or any cheque 
Act, 1899—+e id. | or bill of exchange payable on demand” shall 


be inserted. 
1908 Vv The Code of To sectlon 98 the following sub-section 
Civil Procedure, | shall be added, namely :— 


1908. 

“(3) Nothing in this section shall be 
deemed to alter or otherwise affect any pro- 
vision of the letters patent of any High 
Court ” 

1923 | XXI The Indian (1) In the heading above section 3217, for 
Merchant Ship- | the words ‘‘Draugh’ of Water’ the words 
ping Act, 1923. “Dechk-dsae” shall be substituted. 

(2) In clanee (zv) of section 227, after the 
words ‘‘British India” the words ‘‘which 
comes Into any port in Britlsh Indla’’ shall be 

















inserted. 
. ‘THE SECOND SCHEDULE. 
RaPRALS, 
(Sec Section 3.) 
maama e 
Yoar No. Title or short title. 
1900 IX An Act to provide for the Court fee payable on certain Applica- 
tions to the Court of the Financial Commissioner of the Punjab. 
1927 XII The Repealing Act, 1927. 





THE MADRAS SALT (AMENDMENT) ACT, 1928. 
è . 


Aor No. XIX or 1928. 





Pruratory Norse.—The following extracts from the Statoment of Objoets 
and Reasons igdieate the necessity for the passing of the Act :— 

“* Bection 49 of the Madras Balt Act, 1889, empowors certain offlcera 
to arrest in any public thoroughfare or open place, other than a dwelling place, 
any person found eommitting offences under that Act. But the provisions of 
the Act are such that if the oficer making the arrest be not an inspector, he 
has not the power to admit to bail the person airested, but must forward 
the person arrested to the Inspector of the cirele ın which the arrest is mado, 
or, if that oficer ig more than ten miles from the place of arrest, to the 
nearest police station, It is proposed to incorporate in the Act provisions 
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enabling any officer making an arrest under section 49, to grant ball, pro- 
vided he has been empowered in that behalf by the Central Board of Revenue.’’ 


[25ih September, 1928]. , 


An Act further to amend the Madras Sali Act, 1889, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Madras Salt Act, 
1889, for the purpose hereinafter appearing ; It is hereby enacted 
as follows :— 


1. This Act may be called the Mapras Sart (AMENDMENT) 
Aort, 1928. 


2. To section 49 of the Madras Salt Act, 1889 (hereinafter 
referred to as the said Act), the following paragraph shall be 
added, namely :— 


‘If the officer making the arrest has been empowered in 
this behalf by general or special order of the Central Board of 
Revenue, and sufficient bail be tendered for the appearance of 
the person arrested before the Inspector, the officer shall admit 
such person to bail.” 


3. In section 58 of the said Act, after the word and figures 
‘*gection 477?” the words and figures ‘‘ or section 49 ’’ shall bp 
inserted. ° 


THE INDIAN INSURANOE COMPANIES ACT, 1928. 


Aor No. XX oF 1928. 


Preratozy Nore—The following extract from the Report of the Select 
Committee may also be noted :— 

c1 We accept the Bill practieally in its entirety as a useful measure. | The 
only suggestion which we have to make and to which we have given effect 
is in regard to certain clauses, namely, sub-clause (c) of the proposed new 
clause (¢) to be inserted in section 7 of the Indian Life Assurance Oom- 
panies Act, 1912 (clause 2 of the Bill) and clause 8 of the Bill which provide 
for the furnishing of separate statistical information in respect of the Indian 
business of insurance companies. We consider it would be at the seme 
time more useful and more convenient thet the wholegof the Indian business of 
a company, i.o., business effected both in British and in Indian States, 
should be shown together. The statements furnished will then present a 
complete view of the Indian business of the company on the one hand and 
of its foreign business on the other.’’ 


An Act further to amend the Indian Life Assurance Companies 
Act, 1912, for certain purposes, and to provide for 
the collection of statistical information in 
respect of insurance business other 
than lyfe assurance business. 
WHERRAS it is expedient further to amend the Indian Life 
Assurance Companies Act, 1912, for certain purposes hereinafter 


Mad. Act i} 
of 1889. 


Amendment 


* of section 53, 


Mad Act IV 
of 1889 


Short title. 


extent and 


commence- 
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appearing, and to provide for the collection of statistical infor- 
mation in respect of insurance business other than life assurance 
business ; It is hereby enacted as follows :— 


PART I. 


Preliminary. 
1. (1) This Act may be called the INDIAN INguranom Com- 

PANIES Aor, 1928. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(8) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 


PART IL 
Amendments to the Indian Life Assurance Companies Act, 1912. 
[Sections 2 to 5 inserted in their proper places]. 
PART I. 


Provisions as to Life Insurance other than Life Assurance business. 

6. In this part, unless there is anything repugnant in the 
subject or context,— ë 

(a) “ certified ’’ in relation to any copy or translation of 
a document required to be furnished by or on behalf of an 
insurance company, means certified by a responsible officer of the 
company to be a true copy or a correct translation, as the case 
may be ; 

. (b) “insurance company °’ means any person who trans- 
acta in British India the business of effecting contracts of 
insurance against any risk ; 

(c) expressions used in this Act and defined in the Indian 
Life Assurance Companies Act, 1912, shall have the meanings 
assigned to them respectively in that Act. 

7. Every insurance company which does not transact life 
assurance business in British India shall, within six months after 
the close of each financial year or within such further period as 
the Governor-General in Council may in any case for special rea- 
sons allow, deposit with the Governor-General in’ Council four 
copies of every report on the affairs of the company, and of every 
palance-sheet, revenue account and profit and loss account, in 
respect of that year, which has been submitted to its shareholders 
or policyholders, and also, in the case of a company whose head 
office is situated outside British India, four copies of such of the 
aforementioned documents as are required by law to be submitted 
to the Government of the country in which the head office is 
situated. 
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8. The following statements shall be appended to every 
revenue account (other than a life assurance revenue account) 
deposited by an insurance company with the Governor-General 
in Council in compliance with section 7 or with the provisions of 


the Indian Life Assurance Companies Act, 1912, as respects the ° 


year and the class of insurance business to which the revenue 
account relates, namely, statements showing— 

(1) in respect of premium income for which credit is taken 
in the revenue account, the amount of premiums derived from 
business effected in India, 

(2) in respect of claims, the amount of the claims paid 
in the year of account under policies effected in India— 

(a) to claimants in India, and aS 
(b) to claimants outside India. 
9. There shall be appended to every balance sheet deposited 
by an insurance company with the Governor-General in Council 


in compliance with section 7 a statement showing, in such form as 
the Governor-General in Council may prescribe, a classified sum- 


. mary of the investments of the company in India in Government 


securities and in Indian concerns and the other Indian assets held 
by the company. 5 


10. At least one copy of every document deposited by an, 


insurance company with the Governor-General in Council in accord- 
ance with the requirements of section 7, section 8 or section 9 shall 
be signed in the manner provided in section 11 of the Indian 
Life Assurance Companies Act, 1912. 

11. If any portion of any document required to be depo- 
sited under section 7, section 8 or section 9 by an insurance com- 
pany with the Governor-General in Council is not written in the 
English language, a certified translation thereof shall be furnished 
along with each copy of the document. 

12. Every insurance company which does not transact life 
assurance business in British India shall, within one month from 
the commencement of this Act or before ig begins to carry on 
business, whichever is later, furnish to the Governor-General in 
Counci]— 


(a) the full address of the principal office of the company’ 


in British India ; 
(b) the names of the directors, tho principal officer and 
the auditor of the company in British India ; 
(c) a statement of the classes of insurance business sak 
on or intended to be carried on by the company in British India ; 
(d) a certified copy of the charter, statutes, deed of settle 
ment or memorandum’ and articles of the company, or other instru- 
ment constituting or defining the constitution of the company, and, 


I—9 
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if the instrument is not written in the English language, a certi- 
fied translation thereof ; 


(6) in the case of any such company established outside 


| British India, the names and addresses of some one or more per- 


sons resident in British India, authorised to accept on behalf of 


. the company service of process and any notice required to be served 


on the company ; 

and, in the event of any alteration being made in the address 
of the principal office or in such clagses of business or in any such 
instrument as aforesaid or in the name of any such person, the 
company shall forthwith furnish to the Governor-General in Coun- 
cil particulars of the alteration. 

13. Every document deposited with the Governor-General in 
Council, in complisnce with section 7, section 8 or section 9, or a 
certified copy of such document, shall be kept by the Registrar, 
and any such documents or copies shall be open to inspection, and 
any person may procure a copy of any such document or of any 
part thereof on payment of a fee of six annas for every hundred 
words or fractional part thereof required to be copied. 


14. (1) Every document deposited with the Governor-Gene- 
ral in Council in compliance with section 7, section 8 or section 9 
which has been certified by the Registrar io be a document so 
deposited shall be deemed to a document so deposited. 

(2) Every such document purporting to be certifled by 
the Registrar to be a copy of a document so deposited shall be 
deemed to be a copy of that document, and shall be received in 
evidence as if it were the original document, unless some variation 
between it and the original document be proved. 

15. The Governor-General in Council shall, from time to 
time, cause to be published, in such manner as he may direct, a 
summary of the accounts, balance sheeta and statements deposited 
with him in compliance with section 7, section 8 or section 9, and 
may append to such summary any note of the Governor-General 
in Council thereon and any correspondence in relation thereto. 

16. Any insurance company which makes default in comply- 
ing with any of the Tequiremenis of this Part, and every director, 
manager or secretary, or other officer or agent of, or partner in, 
the company who is knowingly a party to the default, shall be 
punishable in the manner provided in section 34 of the Indian 
Life Assur@nce Companies Act, 1912. 

17. If any account, balance sheet, statement or other document 
required by the provisions of section 7, section 8 or section 9 is 
false in any particular to the knowledge of any person who signs 
it, such person shall be punishable in the manner provided in 
gection 85 of the Indian Life Assurance Companies Act, 1912. 

18. No Court inferior to that of a Presidency Magistrate or a 
Magistate of the first class shall try any offence under this Act, 
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19. A person transacting the business of reinsuring contracts 
of insurance effected by any other person in the course of any 
class of business other than life assurance business shall not, by 
reason only of that fact, be deamed to be transacting insurance 
business of that class. 

20. The Governor-General in Council may, by notification in 
the Gazette of India and subject to such restrictions and condi- 
tions as he thinks fit, exempt from all or any of the provisions of 
this Act any provident insurance society registered under the 
Provident Insurance Societies Act, 1912. 


THE INDIAN SUCCESSION (SECOND AMENDMENT) ACT, 
1928. . 


Aor No. XXI or 1928. 





[29ih September, 1928]. 
An Act further to amend the Indian Succession Act, 1925, 
for a certain purpose. 


Wuuress it is expedient further to amend the Indian Succes- 
sion Act, 1925, for the purpose hereinafter appearing ; It is hereby” 
enacted as follows :— 

1. This Act may be called the INDIAN SUOORASION (SHOOND 
AMENDMENT) Acr, 1928. 

2. In subsection (2) of section 213 of the Indian Succes- 
sion Act, 1925, for the word and figures ‘‘ section 57 ’’ the words, 
figures and brackets, ‘‘ sub-section (1) of section 67” shall be 
substituted . 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Lahore. | 
PRESENT:— VISCOUNT SUMNER, LORD ATKINSON, LORD 
SINHA, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON, 


Firm Chhunna Mal-Ram Nath = .: ~— Appellants* (Plffs.) 
v. - i - ee 
Firm Mool Chand-Ram Bhagat °.. Respondents (Defts.) 


Contract Act, S. 63—Agreement to dispense as defined by S 2 (e) of à 
Contract Act—Necessity—Breach of coniract to deliver goods—Damages 
for—Clawn to—Maintamabuity—Buyer wholly dispensing with delivery— 
Effect—Contract—C onstruction—Goods packed $ wooden boxes lined with 
tui—Contract for—Packing in those cases if part of description of goods. 

To a claim to recover damages for the breach of a promise to deliver 
the goods contracted for, it is, under section 63 of the Contract Act, a com- 
plete answer that the party complaining of the breach has wholly dispensed 
with the performance of the promise to deliver the goods.- That section does 
not refer to any agreement (as defined by Section 2 (¢) of the Contract Act) 
to dispense and ought not to be enlarged by any implication of English 
doctrines. ` 

The opinion of Jenkins, C. J, to the contrary in Abaji Sitaram Modak 
v. Trimbak Municipality, (1903) I.L.R. 28 Bom. 66 at 72 disapproved. : 

Queaere: Whether, in the case of a contract for the delivery of goods 
(shirting) packed in wooden boxes lined with tin, the packing in those 
cases is part of the description of the goods contracted for, and whether 
the buyer can decline to accept goods of the contract quality merely on 
the ground that they were packed in bales instead of in wooden boxes lined 
with tin, 

Appeal (No. 80 of 1927) from a judgment and decree of 
the High Court, Lahore (Harrison and Campbell, JJ.), dated 
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the 5th January, 1925, reversing a judgment and decree, dated 
the 14th January, 1924, of the Senior Subordinate Judge of 
Delhi. 
e The material facts of the case are set out in their Lordships’ 
judgment. 

De Gruyther, K. C. and Wallach for appellants. 

Lowndes, K. C. and Dube for respondents. 

13th Feb. 1928. Their Lordships’ judgment was delivered 
by 

Lorp ATKINSON :—This is an appeal from decrees of the 
High (Court of Judicature at Lahore, dated the 5th January, 
1925, which reversed the decree of the Senior Subordinate 
Judge of Delhi, dated the 14th January, 1924, and dismissed the 
suit of the plaintiff with costs. 

The suit out of which this appeal has arisen was one 
claiming damages for the non-delivery by the respondents of 
certain goods which the latter had agreed to sell and the appel- 


, lants had agreed to purchase. 


> The ‘principal question for decision in the appeal is whe- 
ther under the circumstanceg proved in the case the plaintiffs 
“are entitled to recover damages from the respondents for the 
alleged breach of their contract for the sale and delivery of the 
‘aforesaid goods. f 

In the order of the Court of the Subordinate Judge of Delhi, 
dated the 9th of August, 1921, it is stated that the respondents 
(the defendants) had presented for the second time an applica- 
tion to be at liberty to add a plea that the plaintiffs were not 
ready or willing to perform their part of the contract entered 
into between the parties, and apropos of this application the 
Court said: 

“The real question in dispute is whether, in face of the correspondence, 
could the plaintiff claim damages and could be consider the contract as 
subsisting. These points are covered by the issues already framed by me 
1f I find that the contract was cancelled and the plaintiff could not claim 
damages, the point as to readiness and willingness would not arise. 

“If it is held by me that the contract subsisted, the question, as to 
readiness and” willingness, would not crop up We have got letters sent 
by the defendant that he considered the coulract as cancelled, and if T hold 
that he was not justified in considering the contract as cancelled, he had 
no locus siands to raise the plea as to the want of readincss and willingness 
on the part of the plaintiff.” 

The material parts of the aforesaid contract, which was 
dated the 29th November, 1916, and is very lengthy, ran as 
followss—. 
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“We had purchased one hundred and fifty (150) cases of white shirt- P. C. 
ing marked D.-1 May to November, îe, seven shipments, of the office of ~ 
R. J. Wood, at 20s. 2¢ We have sold the same to you at a net profit of Chhunna 
Re. 0-4-0 per piece The patterns and the invoices of the goods will Le e Mal-Ram 
given to you on receipt. You shall have to take delivery of the goods on” 
payment of their price to the Bank. You shall have to remove the goods Firm Mool 
on compliance with the condition of the office of R. J. Wood. You shall Chand-Ram 
have to pay interest and go-down rent according to the terms of the office Bhagat, 
of R. J. Wood Besides, you shall have to bear all the expenses incurred Lord 
The goods shall be fresh. ; Atkinson. 


“Contract made on Mangsir Sudi 5, Sambat 1973, through Moti Ram- 
Ram Kishan, Brokers 





“(Sd.) Mut CHAND-RAM BHAGAT 


“Contract in respect of 140 (one hundred and forty) cases con- 
firmed.” 

It is common ground that a case marked “D.-1” means a 
tin-lined case containing 50 pieces of Messrs. R. J. Wood & 
Co.’s shirting, manufactured in England, and the goods the 
subject of the said contract were sold by Messrs. R. J. Wood 
& Co. to the respondents, and were to be as so packed for , 
export. `: . 

The plaint is verified by the appellants. In its sixteenth, 
paragraph it is alleged, and apparently not disputed by the 
respondents, that the shipment of the portion of the goods 
which should have arrived in India in the months of May and 
June, 1917, did not arrive till the month of March, 1918. The 
shipments which should have been made in July and August, 
1917, did not arrive till June, 1918, and those of September, 
October and November, 1917, did not arrive till July, 1918. 


On the 24th April, 1917 (4.¢, after the date of the said 
contract, but before the first shipment thereunder), an Order 
in Council was issued in London prohibiting the export of cotton 
goods in tin and wooden cases to India, and this was followed 
by a similar prohibition by the Government of India. 


On the 28th April, 1917, the importers, Messrs. R. J. Wood 
& Co., wrote to the respondents as follows: — . 


“As the British Government prohibited the use of wood and tin cases, 
kindly note fhat all your goods on order wili come out packed in bales 
instead of cases until such prohibition is withdrawn; if we do not hear 
from you within three days we shall understand you agree to this. If not, 
kindly instruct us how to send the goods out.” 


On the same day the respondents wrote to the appellants 
a letter to the following effect: — . 


v. 
Firm Mool 
Chand-Ram 
Bhagat. 
Lord 
Atkinson. 
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‘Dear Sims, 
“As the British Government have prohibited.the use of wood and 
tin cases, kindly note that all your goods on order will come out packed 


„in bales in place of cases unless such prohibition is withdrawn. If we do 


not hear from you within three days we shall understand you agree to this, 
Jf not, kindly instruct us how to send the goods out.” 

On the Ist of May, 1917, the respondents wrote to the 
appellants a letter in the following terms:— 

“We are in receipt of your favour of date, and in reply have to say 
ihat, having sold Messrs. R. J Wood’s goods to different parties, we cannot 
confirm the letter by sending it to you. If you are so very anxious to sec 
the letter, you are quite welcome to come and sec it at our shop. We have 
already, sent you a copy of this Ictter, and if you will not come to our shop 
to satisfy yourself, please note we shall not be responsible. Please fur- 
ther note that, if we will not hear from you definitely in the matter within 
the allotted time, you will be responsible for all consequences.” 

In reply to this letter the appellants on the same day 
wrote to the respondents a letter running thus : 


“Drar SRS, ; 
“With reference to your letter, we beg to inform you that we do 


not agree to take the goods sold by you to us in bales instead of cases. 
Hence we cancel the goods, which please note.” 

Cancel the goods is not an accurate expression, and in this 
connection must mean cancel the contract entitling us to receive 


the goods. 
To this letter the respondents on the 2nd of May replied 
in the following terms:— 


“Dear SRS, 
“We are in receipt of your letter dated Ist May, 1917, and in reply 


have to say that ‘we sold you goods as per Messrs. R. J. Wood’s terms, 
and as that office is going to ship goods in bales instead of cases, you are 
bound to abide with these terms and accept goods in bales. Please note 
that you are not bound to cancel the goods, and you will have to accept 
goods in bales as required by Messrs. R. J. Wood.” 

On the 4th of May, 1917, the appellants again’ wrote to 


the respondents thus : 


“DEAR SRS, 
“In reply to your letter of the lst of May, we beg to tell you that 


we... . have cancelled the goods, and we again inform you. 
Please note.” 

On thé 4th of May the appellants replied in the following 
terms to the respondents’ letter of the 2nd of May which they 
must have received on the 3rd of that month. Their letter 


runs thus : 
“In reply to your letter of the 3rd of May, we cannot accept the 


goods in bales instead of cases and tins, Please consider them as can- 
celled. Please note, once for all, as our dealers do not agree, we cannot 


accept.” e 
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On the 8th of May the appellants again wrote to the res- ae 
pondents a letter in the following terms:__ 4 Firm 
a Chhunna 
DEAR Sms, ; « Mal-Ram 
“Re our previous correspondence, we beg to tell you that we have Nath 
“cancelled all goods ordered through you, and we will not take at any v, 
stake, and also note we have reason and authority to cancel, and hence we h Ta ei 
will not at all be responsible for the delivery, which please note.” Bhagat, 
The appellants could not have been more emphatic in re- =F 


pudiating any obligation to accept bales and in refusing to be Atkinson, 
bound by or to perform it. If delivery of the shirting, packed 

in bales, was in conformity with the contract, the appellants 

clearly declared that they would not accept them, and this was 

acquiesced in by the respondents. $ 

No evidence was given establishing that the goods pur- 
chased by the appellants could not have been safely shipped and 
carried to their destination, though packed in bales instead of in 
wooden boxes lined with tin. The lower Court was of opinion 
that packing in these cases was not part of the description of 
the goods sold. The High Court, on the contrary, expressed 
the opinion, grounded on the authority of the cases of Bowes. 
v. Shand’ and the case of In re Moore & Co. and Lowdoner & 
Co." that the packing of the goods in such cases was part of the 
description of them. Having regard to the conclusion at which 
their Lordships have arrived on other portions of the case, it 
is unnecessary to deal with this point at length or to express 
any definite opinion upon it. ° 

Section 39 of the Indian Contract Act runs thus : 

“When a party to an agreement enforceable by law haa refused to 
perform or disabled himself from performing an accepted proposal in its 
entirety, the person accepting the proposal may put an end to the agree- 
ment enforceable by law unless he has signified by words or conduct his 
acquiescence in its continuance.” . 

Section 63 runs thus : 

“Every person who accepts a proposal may dispense with or remit 
wholly or in part the performance of the proposal made to him which he 


has accepted, or he may extend the time for such performance or may 
accept instead of it any satisfaction which he thinks fit.” 


The contentions raised on these sections were as follows. 
The respondents, relying on sections 39 and 63, ‘said that the 
appellants had put an end to the agreement and had expressly 
dispensed them from delivery at all. The appellants contended 


ee 
1. (1877) 2 App. Cas 455. 2. (1921) 2 K. B. 519, 

*It will be observed that their Lordships, in setting out these two 
tections (Ss. 39 and 63), have amplified them by recourse to the interpreta- 
tion clause (vide section 2 of the Contract Act).—K. J. R. 


P.C. 
— 
Firm 

Chhunna 


Mal-Ram , 
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that section 63 applied only where there was an agreement to 
dispense or a contract, supported by consideration, to do so, and 
that in any case it could only operate, when the party dispensing 
had performed his part of the contract and only something 
remained to be performed on the other side, unless dispensed with’ 
[Abaji Sitaram Modak v. Trimbak Municipality®]. They 
further said that, if they had been wrong in refus- 
ing in advance to accept bales, this repudiation had not 
been accepted by the respondents, and therefore the contract 
remained alive and ought to have been performed. It is evi- 
dent thaf the alleged dispensation under section 63 is by itself a 
complete answer, unless the absence of contract or consideration 
is fatal, for the appellants again and again dispensed with the 
performance by the respondents of their promise to deliver the 
goods contracted for, and they cannot recover damages for the 
breach of a promise touching the performance of a thing they 
wholly dispense with. 

In Abaji Sitaram Modak v. Trimbak Mumcipality’ 

. Chief Justice Jenkins deals with section 63, and holds 
that the promisee mentioned in section 63, can only do the acts 
he is by that section empoweréd to do, if there be an agreement 
"Tas defined by S. 2 (¢€)] amongst the parties to that effect. At 
p. 72 of the report of this case the learned Judge is reported to 
have expressed himself thus : 

“Therefore we hold that, assuming that there was a legal resolution, 
and that it was communicated as alleged, still, inasmuch as a dispensation 
or remission under section 63 requries an agreement or’contract, the reso- 
lution was of no legal effect since the provisions of section 30 of the 
Bombay Act II of 1884 have not been observed.” 

With this their Lordships are unable to agree. The langu- 
age of the section does not refer to any such agreement and 
ought not to be enlarged by any implication of English doctrines. 
On this they agree with the learned Judges of the High Court. 

They are, therefore, of opinion that the appeal fails and 
should be dismissed with costs. They will humbly advise His 
Majesty accordingly. 

Solicitoys for appellants: T. L. Wilson & Co. 

Solicitors for respondents: Ranken, Ford & Chester, 

K. J. R Appeal dismissed. 





[Reporter's Note:—For an analogous case, see Jhandoo Mal-Jagan Nath 
v. Phul Chand-Fateh Chand, (1924) I. L R. 5 Lah. 497, where the English 
authorities on what is commonly called “anticipatory breach” of contract 
are discussed at length—K.J.R.] : 
. NUN 
: 1. (1903) I. L. R. 28 B. 66, 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at ‘Patna. ] 


PRESENT :— VISCOUNT SUMNER, Lorp SHaAw, Lorp 
BLANESBURGH, LORD ATKIN AND SIR LANCELOT SANDERSON + 


Thakur Ashutosh Deo Ghatwal and another .. Appellants” 
(Judgment-Debtors) 
YV. 
Bansidhar Shroff 564 Respondent 
(Decree-holder) . 
Ghatwali tenure in Birbhum—Inalienability of—Effect of Sonthal 
Parganas Rural Police Regulation, 1910 (Regulation IV of 1910)—Non- 
habuity of tenure from sale in execution of decree. 7 
The Sonthal Parganas Rural Police Regulation, 1910, has not the 
effect of removing the inalienability of a ghatwali tenure in Birbhum and 
its consequent immunity from sale in execution of a personal decree 
against the ghatwal for the time being. 
Judgment of the High Court reversed. 


Appeal No. 73 of 1925 from a judgment and decree of 


the High Court, Patna (Ross and Dass, JJ.), dated the 9th, - 


December, 1924, which reversed a judgment and decree, dated 
the 15th September, 1923, of the Subordinate Judge of 
Deoghar. 

The material facts of the case appear from their Lordships’ 
judgment as well as from the report in the Court below [see 
I.L.R. 4 Pat. 272]. 

Upjohn, K.C. and Dube for appellants. 

Dunne, K.C. and Brown for intervener (the Secretary of 
State for India in Council) . 

De Gruyther, K.C., Lowndes, K.C. and Raikes for res- 
pondent. 


24th April, 1928. The judgment of their Lordships was 
delivered by 


VISCOUNT SUMENR:—The appellant, the holder of a ghat- 
wali tenure in Birbhum called Rohini, appeals from a decrce 
of the High Court at Patna, which, reversing ¢ decision of 
the Subordinate Judge of Deoghar, granted the petition of 
the respondent, a decree-holder, and ordered execution, by sale 
of the tenure, to proceed. The Secretary of State, interven- 
ing by leave, supports the appeal. 


di 


*P.C. Appeal No. 73 of 1925. 24th April, 1928. 


Viscount 
Sumner. 
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Apart from the effect of the Sonthal Parganas Rural Police 
Regulation, 1910, whatever it may be, it is quite clear that no 
such order could be made. The inalienability of a ghatwali 
jenure is a settled principle of the general law [see Rajah 
Nilmoni Singh v. Bakranath Singh] and, with regard to those 
in Birbhum, Bengal Regulation XXIX of 1814 and Act No. 5 
of 1859, which the Regulation of 1910 does not purport to 
affect, have specifically affirmed it. The contention of the res- 
pondent is that the administrative arrangements laid down in 
the Regulation of 1910 have, in effect, commuted the whole 
of the ghatwal’s personal services into a money payment and 
have agcordingly removed the reason, which historically has 
been assigned as the explanation of this incident of ghatwali 
tenure. The Regulation of 1910 is itself plain enough, and 
nothing seems to turn on its mere construction. The principle 
of the decision below may be briefly said to have been an appli- 
cation of the maxim, Cessante ratione. legis cessat ipsa lex, to 
the case of an established incident of a right to land. 

ng The Regulation, which repeals and replaces a similar regu- 
lation of 1900, is designed to provide for the organisation of 
the Rural Police in the Sorthal Parganas generally, but, in 
‘providing for the pay of different police grades, it enacts by 
section 8 that, where a zemindar or undertenure holder holds 
subject to the condition, express or implied, of supporting the 
police within his zemindary or undertenure, he shall be liable tc 
pay the amount of money required for such police. It is only 
by the definition section that the provisions of the regulation 
are applied to ghatwals at all, for, in defining the word “ze- 
mindar,” section 3 adds “and includes also the ghatwals of 
Tapah Sarath Deoghar, whose tenures are subject to the pro- 
visions of the Bengal Ghatwali Lands Regulation, 1814.” 

The appellant succeeded the previous holder, his deceased 
cousin, in 1911, being duly appointed by the Deputy Commis- 
sioner of the Sonthal Parganas, and he executed, as usual, a 
muchilka, in an ancient and accustomed form, dated the 23rd 
October, 1911, by which, on his appointment, he undertook a 
variety of dities, most of them no doubt connected directly or in- 
directly with the “maintenance of the public peace” within his 
lands, partly by personal service, partly by constables and such 
like, employed for the purpose. It may be frankly recognised 
that, if relieved of that part of his obligations which would be 
dealt with under the regular system of the rural police, the residue 

1, (182) L. R. 91. A. 104, 
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of his duties would be neither onerous nor important. As is the P 
case with many other ghatwals, his position might then be Thakor 
described as an interesting survival. NG agan 


Accordingly, in so far as his duties fell to be performed by Baralihar 
the rural police, they may be fairly said to have been commuted Shroff. 
for a money payment, and section 8 itself provides that, in cases Viscount 
of default in payment, the Deputy Commissioner is to recover Sumner. 
it by the “process prescribed for the recovery of arrears of 


Government revenue”, 


As between himself, as judgment debtor, and his judgment 
creditor no doubt the appellant has no merits; but the issue 
involved in this case is the wider one of the effect of this’regula- 
tion upon the alienability of a ghatwali tenure in Birbhum gene- 
rally. If the effect is that contended for, the tenure would pass 
to a purchaser by the sale alone, and would in future involve no 
further obligation on the holder, if so much, than payment of 
such police salaries as might attach to it. The Government 
would lose its power of forfeiting the tenure on failure of the 
holder to perform the conditions and of making a new grant to" 
some more worthy ghatwal. Not,only judgment-creditors would 
be entitled to sale, the ghatwal himself would be able to sell at 
will, for inalienability, if removed at all by the effect of the 
Regulation, must be removed for all. Apart from an actual re- 
peal, which was the fate of the former Regulation in about a 
decade, this Regulation itself providés by section 2 for its own 
withdrawal by the Local Government from any portion of the 
Sonthal Parganas and also for its own restoration by the same 
authority. So far from being on its face a Regulation altering 
the general law as recognised by the above-quoted Regulation 
and Act, this local Regulation only brings in ghatwals as zemin- 
dars, incidentally and for the sake of uniformity. It was passed, 
alio tntuté, to make better provision for local police administra- 
tion, and it is essentially of a temporary character and of shifting 
application. Nevertheless, the respondent has to contend that it 
has also incidentally terminated for ever an ancient characteristic 
of the ghatwali tenures to which it applies, not to be revived 
automatically on a withdrawal of the Regulation but only by 
some legislation in the future, which, unlike this Regulation, 
would have to be passed ad hoc. 


If the contention be right, it was not the Regulation of 1910 
but that of 1900 which really worked this novel and irrevocable 
change, for its provisions were essentially similar. If itbe right, 

R—2 : 
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the muchilka taken in 1911 was, as to many of its terms, wholly 
otiose, and the appointment made by Government was no longer 
a personal appointment in favour of the next heir as an act 
of State, but had really become, apart from its form, an unquali- 
fied admission, to be made, of course, in favour of any donee or 
vendee who could show a title. 


On examining the muchilka, which need not be set out at 
length, there is a good deal which cannot be said to fall merely 
within the duties of rural police, and in this the Government was 
plainly imposing useless obligations, since on a sale they would 
remain with the alienating ghatwal, while his alienee would be 
free of them. Such obligations are the continuance of the old 
arrangements of Amlas; the escort of pilgrims through the 
ghatwal’s Haka, which is certainly not merely for their protec- 
tion from the villagers or of the villagers from the pilgrims’ 
thefts and violence; the obligation to lodge information as to 
crimes and other occurrences happening within the taluk; the 
refusal of all permission to bad characters to live within it; and 

“the requirement of an annual list of Isimnavasi and of persons 
serving under the ghatwal. The words further contemplate a 
continuing obligation to appoint and be answerable for some peace 
officers of some sort apart from the constables appointed by 
and serving under the Local Government. They are as follows:— 

“I will not allow any thief, badmash, or absconder to live within 
the jurisdiction of my taluk, neither will I plot or conspire against Gov- 
ernment nor help others in doing the same. I will not discharge, witb- 
out the order of Government, such persons under me who have been 
engaged in doing police duties; if it be found necessary to discharge any 
such person, I will first send an information thereof or report his faults 
to the authorities, and abide by auch orders as will be passed by them.” 


Whatever may be done in actual practice, which may be 
little and of small moment, these words clearly import some 
kind of personal organisation, appointed, directed and discharged 
by the ghatwal, over and above or it may be under and subject 
to, the regular rural police, and out of that nucleus an important 
revival of the old ghatwali obligations might at any time arise. 

In their Lordships’ opinion the following propositions may 
be laid downi— 

(1) Under the terms of his appointment the present ghat- 
wal holds, under conditions which are more extensive than that 
of merely supporting within his zemindari the police, in respect 
of whom he has to pay the amount determined by the Deputy 
Commissioner, and which are also substantial enough to leave 
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his inability to alienate unaffected, as if the Regulation and its 
predecessors had not passed. 

(2) The Regulation contains nothing, which can be con- 
strued as or operates to the same effect as a release or discharge 
of the Government’s right to have the inalienability of the tenure 
enforced unless and until it effectually puts an end to it. The 
rule on this point was thus laid down by the Board in Narayan 
Singh v. Niranjan Chakravartt' : E 

“To terminate the ghatwali character of the lands, it seems to 
their Lordships that it is necessary to find something done or omitted 
to be done on the part of the Government, as the’ grantors, which would'have 
the legal effect of a surrender and regrant of the lands on new terms, 
or, at any rate, of a release of the right to appoint the ghatwal and call 
for the performance of the services.” 

What has here been done on the part of the Government 
is a mere provision for the machinery of police administration 
and had no stich effect as that mentioned above. 


(3) The maxim Cessante ratione legis cessat ipsa lex, or 
any corresponding rule has no application to the present case. 
The contention really amounts tg a claim that a Court of Ldw 
can inquire into the present utility of an ancient incident of tenure 
and annul it and its enjoyment by the ruling power, -whenever 
in its opinion the incident has survived its usefulness. This is 
a matter of policy, not of interpretation of a legislative instru- 
ment or of application of general law, and is beyond judicial 
powers. 

Their Lordships are accordingly of opinion that the judg- 
ment appealed against should be reversed and that of the Sub- 
ordinate Judge restored and that the respondent should pay to 
the appellant, Thakur Ashutosh Deo Ghatwal, his costs of this 
appeal and in the High Court at Patna and in the Court of the 
Subordinate Judge, and so they will humbly advise Hig Majesty. 


Solicitors for appellants : H. S. L. Polak. 

Solicitors for Secretary of State: Solicitor, India Office. 

Solicitors for respondents: Watkins and Hunter. 
K.J.R, Appeal allowed. 





1. (1923) L. R, 511. A. 37 at 68, a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Insolvency. | 
. PRESENT: — MR. JusTICE BEASLEY. 
In the matter of R.K. Abdul Rahiman Sahib & Co. (Insolvents). 


Madrassa Hasanatha Zaria Girls’ School at Ambur 
by its Secretary K. Hajee Abdul 


Lathief Sahib 7 Applicant < 
v. i 
The Official Assignee of Madras .. Respondent. 


Contract Act, S. 240—Partner—Lender receiving share of profits if 
and when a—Labbai or Ejman partnership—Muthalalts in—If pariners— 
Ejmans and Kutalis m—Status of—Insolvency—Creditors—Trade creditors 
—Preference of, to other unsecured creditors—Indian and English Law— 
Distinction ; 

Petitioner deposited money in a Labbai or “Ejman partnership”, and 
received in return a share in the net profits of the business. There was 
no evidence as to what the intention was when the money was 50 deposit- 
cd, except that he was to receive a portion of the profits. He had no voice 
én the management of the business and he was not present at the settle- 
ments at which the shares in the profits were assigned. 

Held, that the petitioner was*only a creditor of the firm and was 
not a partner in it 

The fact that a depositor of money in a business is to receive a 
share in the net profits of the business is not conclusive to show that he 
is a partner in the business. Although an agreement for participation in 
profit and loss is prima facie evidence of partnership between the contract- 
ing parties as between themselves, yet the question of partnership must 
in all cases depend upon the evidence of the parties as it appears on the 
contract, 

Status and rights of Ejmans, Kutalis and Muthalalis in a Labbai or 
“Ejman partnership” considered. 

There is no provision under the Indian Law for the preference of 
trade creditors to other unsecured creditors. 


Motion to set aside the order of the Official Assignee re- 
fusing to admit the applicant as a creditor in the insolvency of 
R. K. Abdul Rahiman Sahib & Co. 

K. S. Krjshnaswami Atyangar for applicant. 

S. Duraiswam Aiyar for respondent. 

The Court delivered the following 

JuDGMENT:__This motion raises a question of great im- 
portance and interest because I have to consider the status of 
the classes of persons who are connected with the firms such 





+]. B. No. 182 of 1922. 21st December, 1926. 
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as the insolvent firm here, a Labbai firm or what is sometimes 
known as an “Ejman partnership”. My task has not been ren- 
dered any the easier by reason of the fact that though these Lab- 
bai firms are numerous in the Presidency and have been carried 
on for many years there has been no reported case in this Court 
which even considers the status of those persons who are con- 
-nected with those firms merely by a deposit of money in the 
firm’s business. That is the position of the petitioner here. 
He is a trustee of the Madrassa Girls’ School at Ambur. The 
school was started in 1913 and K. Abdul Rahiman took a 
leading part in its foundation. Sums of money were set apart 
in the firm’s books which became the school funds and an ac- 
count was opened headed “Account of the Madrassa at Ambur”. 
Into these accounts there were brought sums of money by the 
insolvent firm and the firm as it was then known and at every 
settling day sums of money were set apart for that school. 
In addition to the insolvent’s firm setting apart sums of money 
for the school other sums were collected from outside people and 
credited to the account of the “Madrassa” in the firm’s books. 


There were three classes of persons connected with the 
firm, the ejmans, the kutalis and the muthalalis. It is in the 
latter class that the Madrassa School is. At each settlement the 
net profits of the business were divided up amongst these three 
classes of persons. To the muthalalis was apportioned one- 
third share and to the kutalis and ejmans two-thirds share. 
Ejmans are clearly partners. Kutalis are persons who, while 
contributing labour, do not contribute any money to the busi- 
ness. The muthalalis are persons who do not contribute la- 
bour to the business but contribute money. It is common 
ground that some of those persons who are ejmans are also 
muthalalis; that is to say, they contribute not only labour but 
money to the business and they not only receive money out of 
the one-third share but also out of the two-thirds share. With 
regard to the kutalis and ejmans definite proportions of the 
two-thirds shares are given to them. It is contended by the 
petitioners that this, though a fixed share, was liabl¢ to altera- 
tion at the times when the different settlements were arrived at 
and I think that that is so subject to this limitation that, if 
one of those kutalis or ejmans retired or died, the share of that 
person in the two-thirds share might be added to those who 
remained thereby increasing their share or a fresh ejman or 
kutali could be brought in to take over the share of the deceased 
or retiring kutali or ejman as the case might be. But what- 
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ever alteration there might be in the fixed share of these persons 


_it was all within the limits of the two-thirds share of the net 


profits set apart for the kutalis and ejmans. There is this 
further observation to make with regard to the muthalalis. 


“They have no voice in the management of the business what- 


“soever and are not present at the settlements. They seem to 


be persons who have merely deposited money in the business 
receiving their share of the net profits within the limits of the 
one-third share of those. 


This motion comes before me under the following circum- 
stances. The Madrassa claimed as a creditor of the insolvent’s 
firm, which was adjudicated insolvent on the 5th December, 
1922. By his order in July, 1924, the Official Assignee post- 
poned this creditor for the reason that he thought that the 
trade creditors were to be preferred to all other unsecur2d 
creditors. In making that order the Official Assignee was 
clearly in error because although under the English Bankruptcy 
law trade creditors are preferred to other unsecured creditors 
there is no provision for such preference under the Indian law. 
When this mistake was brought to his notice he made a further 
report and disputed the claim of this creditor on the ground 
that this creditor was not a creditor but was a partner in the 
insolvent firm, and he has treated the money standing in the 
name of the Madrassa School as capital contributed to the 
business. Mr. K. S. Krishnaswami Aiyangar argues that this 
deposit was nothing more than an investment or a loan to the 
business and argues that because, according to Muhammadan 
Law and custom, Muhammadans are not allowed to pay or 
receive interest on loans the fiction has been resorted to by these 
Muhammadan firms of apportioning a share of the net profits 
to those who have deposited money in the business instead of 
paying interest to them in the ordinary way on their loans. No 
doubt there is a great ‘deal to be said for that contention; but 
that Muhammadan law or custom is not so rigid as is contended 
for, is within the experience of most of the judges who have 
sat on the Original Side of this High Court; because it is within 
our experience that Muhammadans do in certain cases both pay 
and receive interest. I do not propose to examine in detail 
the various settlements arrived at by this firm. The first settle- 
ment was on the 10th’February, 1914, the second on the 29th 
October, 1917, the third on the 21st May, 1918, the fourth on the 
31st March, 1919 and the fifth on the 31st March, 1920. A 
statement was put in with regard to the 1914 settlement which 
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I think gives a very fair indication of the practice of this firm. 
That, as I say, I do not propose to examine in detail. It shows 
the shares of the ejmans and kutalis and it also shows the 


amounts standing to the credit of the muthalalis and what the, ° 


latter are entitled to as their one-third share of the net profits. 
What would have guided me very much in this case would have 
been evidence as to custom. This is an unusual kind of busi- 
ness, though there are many such, and I should have thought 
that some evidence as to the status of the three classes con- 
nected with the business would have been obtainable and that 
I should have had the evidence before me showing what would 
happen or has happened where at a settlement instead of, there 
being any net profits the business has resulted in a loss. 1 
should then have had before me evidence as to whether the 
muthalalis were liable for any of the losses of the firm. Neither 
side has chosen to adduce any such evidence, and since at none 
of the settlements of this firm was there anything else but profit 
the practice of this firm with regard to that has not helped me. 
It is true that K. Abdul Rahim who is one of the insolvents 
was called by the petitioner and he has stated that the ejmans 
are partners, the kutalis are wotking partners and that the 
muthalalis are not partners. I have had to consider whether this 
witness has come forward in the interest of justice to assist the 
Court or whether he has not some interested motive in coming 
here and giving the evidence which he has done. I prefer to 
adopt the latter alternative, and I do not think that it would be 
right for me to accept the evidence of this witness on the ques- 
tion as to whether or not muthalalis are partners in this busi- 
ness. Much reliance is placed by the petitioner upon the fact 
that the muthalalis have no voice in the management of the busi- 
ness and that they are not present at any of the settlements and 
that they can when they chose withdraw the money they have 
deposited in the firm. That is quite true, but I think upon the 
evidence that the ejmans and the kutalis can also withdraw 
from the firm as and when they desire. So that that point is 
not one which helps the petitioners. The difficulty in this case 
is that there was no agreement at all when the mfthalalis de- 
posited their money in the business except that they were to 
receive a portion of the one-third share assigned to the mutha- 
lalis. Thus the individual share of each muthalali would, of 
course, vary not only with the amount of the nel profits but also 
because other muthalalis could and might have deposited more 
money in the business thereby diminishing the share of the 
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other muthalalis in the one-third share of the net profits. The 
individual share, therefore, of each muthalali would not only 
be fluctuating with the net profits but also by reason of the 


. number and amount of the contribution of the other muthalalis. 


There is very little in this case to gather what the intention was 
when the money was so deposited in the business by the mutha- 
lalis and that after all seems to me to be the whole question in 
this case. The fact that a depositor of money in a business is to 
receive a share in the net profits of the business has since the 
decision of Cox v. Hickman’ not been a conclusive test. That 
case decided that persons who share the profits of a business do 


‘not incur the liabilities of partners unless that business is carried 


on by themselves personally or by others as their real or osten- 
sible agents. This decision brought about a substantial modi- 
fication of the law as it stood prior to this decision. In the old 
case of Grace v. Smith? De Grey, Chief Justice, laid down 
the proposition that “every man who has the share of the profits 
of a trade ought also to bear his share of the loss” and in 
Waugh v. Carver’ this doctrine was discussed and approvea 
and from that time until the decision in Cox v. Hickman’ it 
was considered as clearly est¢blished that by the Law of England 
all persons who share the profits of a business incurred the lia- 
bilities of partners therein although no partnership between 
themselves might have been contemplated. In Mollwo, March 
& Co. v. The Court of Wards Cox v. Hickman was 
acted upon and it was held in that case that “although a right to 
participate in profits of a trade is a strong test of partnership and 
there may be cases where from such a participation alone it 
may as a presumption, not of law but of fact, be inferred, yet, 
whether that relation does or does not exist must depend on 
the real intention and contract of the parties.” In Walker v. 
Hirsch® it was held that “although an agreement for parti- 
cipation in profit and loss is prima facie evidence of partnership 
between the contracting parties as between themselves, yet the 
question of partnership must in all cases depend upon the evi- 
dence of the parties as it appears on the contract”, and it 
appears to me that it is the intention of the parties that is to 
be looked to in all ‘such cases. It really narrows itself down 
io that question. The same view was expressed in Ex parte 
Temani, In re Howard’ where it was held that participa- 








1. (1860) 8 H. L. 268. 2. (1775) 2 Wm. BI. 998. 
3. (1793) 2 Hy. BL 235. 4, (1872) L. R. 4 P. C. 419, 
5. (1884) L. R. 27 Ch. D. 460. 6. (1877) L. R. 6 Ch. D. 303. 
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tion in profits is not conclusive evidence as to the existence of a 
partnership. It is very cogent evidence and if it stands alone 
may be conclusive evidence of a partnership, but the fact of the 
participation in profits must be considered in the light of othes 
circumstances. In Badeley v. Consolidated Bank! the deci- 
sion is to the same effect. I therefore cannot take the fact 07 
participation by the muthalalis—and it is admitted by Mr. Durai- 
swami Aiyar on behalf of the Official Assigneein the net profits 
of the business as conclusive on the question of partnership. | 
have, therefore, to consider the other circumstances of the cage 
and I am bound to say that they are not very helpful. Neither 
does the examination of the Contract Act give me any assistance 
because section 240 of that Act says that the mere sharing of 
the profits does not create a partnership. Then, can the ejman 
and the kutalis be said to be carrying on this business as agents 
for the muthalalis for the benefit of all of them? To the ex- 
tent that the ejmans and the kutalis work the business and that 
the profits in which the muthalalis have a share depend upon 
their endeavour it can be said that they are carrying on the. 
business for the benefit of all of them; but I do not think that 
they can realty be described as the agents of the muthalalis. | 
Then it must be remembered that the muthalalis have no voice 
whatever in the management of the business. They cannot ob- 
ject to additional muthalalis coming into the business which may 
have the effect of decreasing their share in the net profits and 
the number of muthalalis, it seems to me, can be unlimited. 
Muthalalis cannot object to other muthalalis withdrawing their 
deposit. All that they do is to deposit money and receive a 
share of the net profits if any. It is difficult to conceive a part- 
nership with so many partners. Ordinarily, in a partnership, if 
the capital of the partnership is increased, it can only be done 
in consultation with the partners and the same observation ap- 
plies to the taking in of another partner or other partners, 
Another feature of this business is‘that the death of a partner 
does not apparently put an end to the partnership nor does a 
retirement. It is obvious that, if the amounts depgsited by the 
muthalalis are to be called capital, then the capital is a fluctuat- 
ing amount depending upon fresh muthalalis coming in and 
others retiring. In this case there is no question of one mutha- 
lali retiring and another muthalali taking his place and taking 
over the amount deposited by the retiring muthalali. All these 
before-mentioned matters seem to me to be things which are 


7. (1886) L. R. 38 Ch. D. 238. 4 
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ae not to be found in any ordinary partnership. As I have said, 
Rahiman there is no evidence as to the intention of the muthalalis when 
eee , they deposit their money. The only solid fact is that they re- 
ceive a share in the net profits of the business. It does not seem 
to me to be sufficient to make the muthalalis partners in this busi- 
ness. There is this further question to be considered and it is 
this. Ordinarily, partners are entitled to a share in the good- 
will of the partnership business. There is nothing in evidence 
to show me whether muthalalis would be entitled to a share in 
the good-will of this business, but there is a decision of this 
Court to-the effect that kutalis are not entitled to a share of the 
good-will of a business. That is a decision of Kumaraswami 
Sastri, J. in Ramachandra Naidu v. Batoha Sakib? The head- 
note is as follows: 

“But in the peculiar kind of partnership, well known in this Presi 
dency where the ejman or proprietor of the firm takes in what are called 
‘working partners’ who ordinarily begin by putting in no capital, but who, | 
as the business goes on, put in the profits earned in the business itselt 
as part of the capital, the presumption to be made is that the working 

e partner has uo interest in the ‘good will’ until the contrary 1s shown.” 


On page 229, after some very valuable observations with 
egard to this type of partnership, Kumaraswami Sastri, J, 
says: 

“J have not come across a single case either in my practice al 
the Bar or as a Judge where a working partner in a firm in which 
there are ejmans has ever got any share in the good-will I do not 
think they ever claimed any share in the good-will till quite recently.” 


And earlier on page 229 he says: 


“These partnerships consist of three classes of persons, the first 
cjmans or propnetors, the second muthalalis or persons who put in 
moneys to be used’ as capital and who get a share of the profits instead 
of interest in return and the third the working partners.” 


I do not think that the muthalalis can be put upon any 
higher place than the kutalis, and it seems quite clear that the 
kutalis cannot be regarded really as partners in the firm. As 
I have said before, I have had very little to guide me in this 
case but, in my view, for the reasons I have already stated, the 
muthalalis cannot be held to be partners in this type of business; 
and I must therefore hold that the Official Assignee is wrong 
in having rejected the claim of the applicant and I declare that 

2 the applicant is a creditor of the insolvency and is entitled to 
rank for dividend out of the assets with the other creditors. 


— 





. 8. (1917) 22 M.L.T. 225. 
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The Official Assignee will pay the taxed costs on the Original 
Side scale of this application. The Official Assignee will take’ 
his own taxed costs on the Original Side scale as between attor- 
ney and client out of the estate.- e 
V. Varadaraja Mudaliar, attorney for applicant. 
N. T. Shamanna, attorney for respondent. 
A.S.V. Motion allowed. 
[FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: Sin Murray Coutts Trotter, Kt. Chief 
Justice, Mr. Justice BEASLEY AND Mr. JUSTICE ANANTA- 
KRISHNA AIYAR. 


The Commissioner of Income-tax, Madras a Referring 
Officer * 
v. 
In the matter of the Income-tax assessment of © 
P. Thiruvengada Mudaliar ks Assesseé. 


Indian Income-tax Act (XI of 1922), Section 66 (2)—Point of laru | 
not raised in application before the Commissioner—If can be raised subse- 
quently. ° 

If a point of law is not raised before the Commissioner of Incomc-. 
tax within the time specified by Section 66 (2) of the Indian Income-tax 
Act, it cannot be raised_at all and the Commissioner cannot be required! 
to state a case to the High Court raising that point 

In the matter of Lalla Mal Hardeo Das Cotton Spinning Mills, (1923) 
I.L.R. 46 A land In the matter of Makhan,Lal Ram Sarup, (1924) 23 
A. L. J. 40 followed. 


Case stated under Section 66 (3) of the Indian Income-tax 
Act XI of 1922 by the Commissioner of Income-tax, Madras, 
in the matter of the Income-tax assessment of P. Thirurvengada 
Mudaliar, the Assessee, in his Letter No. 516 of 1927, dated 15th 
July, 1927, for the decision of the High Court on the following 


questions, 148. :— 

“(1) In a case where an assessce contends that he does not maintain 
accounts and the Income-tax Officer is of opinion that the assessee must 
have maintained accounts, whether such a state of affairs is one where the 
Income-tax Officer can base his assessment on figures appeaging in a bank 
pass book without his being aware at the time that the pass book is not 
of the assessee alone but of the assessee and some other individual; 

(2) Whether after the discovery that the pass book which was the 
basis of inference on ,the part of the Income-tax Officer was a joint 
account of assessee and of another, the Taxing Officer should not re-open 
the assessment for the purpose of finding out what were the amounts belong- 
ing exclusively to the assessec; 


* Referred Case No. 16 of 1927, 14th December, 1927. 
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(3) When a proposed order was sent on the evening of the 16th 


-February, 1926 contuning exhaustive figures and calculations based on 


figures alleged to have been taken from the pass hook with reference to 
which assessee’s objections were asked to be made so as to reach the 
Taxing Officer before 18th February, 1926 and the assessce has asked for 
four days’ time to check the various figures and when such time was not 
given and assessment was made in terms of the draft order without giving 
sufficient opportunity to the assessee, could this refusal and assessment be con- 
sidered to have been made after giving sufficient notice or opportunity to 
urge his objections to Income-tax Officer's estimate? 

(4) Where ‘in the absence of accounts, assessment was levied at an 
agreed figure as the result of negotiations by and on behalf of the assessee 
and the Income-tax Officer, whether the said assessment can be re-openc.] 
under settion 34 on the same state of affairs, vis, ‘absence of accounts” 
or by raising the same question in other words.” 


The Commissioner’s reference was as follows :— 

In accordance with the order quoted above I have the honour 
10 refer the following case for the opinion of the Hon’ble the Judges 
of the High Court. 

2. The petitioner is P. Thiruvengada Mudaliar of Madras. His 
chief source of income is that derived as ship dubash of Messrs. 
Volkart Brothers. 

3. For the assessment of #the year 192425 he returned an 
estimated income of Rs. 10,000 under the head “business”. 

4. The petitioner appeared in response io the Income-tax 
Officer’s notice under Section 23 (2) of the Income-tax Act but 
failed to produce any accounts or other evidence to substantiate his 
return. His solicitor, Mr. Greatorex, suggested to the Income-tax 
Officer that Rs. 15,000 would be a reasonable estimate of his 
income from business. The Income-tax Officer estimated the in- 
come from this source to be Rs. 16,000 and completed the assess- 
ment on 26th August, 1924. Mr. Greatorex accepted the assess- 
ment. 

5. In the course of the assessment for 1925-26 the Income- 


-tax Officer received trustworthy information about the extent of 


the petitioner's business and was satisfied that the petitioner had 
materials from which his income from business could have been 
ascertained and that by withholding’ those materials he had managed 
te conceal a large part of his real income and had been under- 
assessed. . 

6. The Income-tax Officer, therefore, proposed to assess the 
profits and gains that in his opinion had escaped assessment in 
1924-25 and served on the petitioner a notice under Section 3+ 
calling on him to make a return of the income derived during 
the year of account 1923-24. i 

7. The petitioner made a return and after hearing the evi- 
dence produced hy him in support of it the Income-tax Officer made 
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the assessment under Ss. 23 (3) and 34 on 18th February, 1926. 
A copy of his order is filed marked Ex. A. 

8. The petitioner filed an appeal to the Assistant Commissioner 
against this assessment but it was dismissed. A copy of the Assis- 
tant Commissioner’s order is filed marked Ex. B. 

9. The petitioner then required the Commissioner to take the 
opinion of the High Court under Section 66 (2) on the following 
questions of law: 


~ (a) “Whether in the event of the assessee’s estimate of income not 

heing accepted by the Income-tax Department whether without legal evi- 
dence conjectures on the part of the First Incometax Officer could be the 
basis for taxation. é 

(b) “Whether the Income-tax Officer’s estimate should not be founded 
upon definite evidence disclosed to the assessee; and 

(c) “Whether the assessee should not be given an opportunity of 
disproving the correctness of the information received by the Taxing Officer 
and upon which he proposes to act.” 


The Commissioner held that no question of law arose and dis- 
missed the application. A copy of his order is filed marked Ex. C. 


10. The petitioner thereupon moved the High Court under Sec.” 


66 (3) of the Income-tax Act to? direct the Commissioner to 
state a case on certain questions propounded by him in his notice 
of motion, a copy of which is appended marked Ex. D. ` 

11. On 9th February, 1927 when the proceedings referred to in 
the preceding paragraph were pending before the High Court 
the petitioner filed another application before me and contended 
that the original assessment made on the 26th August, 1924 was 
made by negotiations between Mr. Greatorex on behalf of the 


assessee and the Income-tax Officer and that the Income-tax Officer . 


had no power to take proceedings under Section 34 and 
make a fresh assessment in February, 1926. He requested 
me to cancel the latter assessment and in the alternative to refer to 
the ‘High Court the question whether the Income-tax Officer was 
entitled in the above circumstances to act under Section 34. T 
considered that there was nothing to prevent the Income-tax Officer 
from taking action under Section 34 in the circumstances referred 
to above and as the petitioner’s application under Section 66 (2) 
had already been disposed of and as there was no provfsion of law 
which could entitle an assessee at that stage to require me to state 
a case to the High’Court, I refused to do so. A copy of this 
order is filed marked Ex. E. 

12. The petitioner then applied to the High Court to amend 
his original application by substituting a new question of law in the 
place of those that he had'already propounded. The High Court hia 

now called on me to refer the following question : : 
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“Where, in the absence of accounts, assessment was levied at an 
agreed figure as the result of negotiations by and on behalf of the assessce 
and the Income-tax Officer, whether the said assessment can be re-opened 
under S H on the same state of affaira, namely, ‘absence of accounts’ or by 
raising the same question in other words”. 


13. Before I proceed to give my opinion on the question that 
I have been directed to refer, I respectfully request their Lordships 
to decide the preliminary question whether the petitioner is en- 
titled to move the High Court for a direction to the Commissioner to 
refer a question of law which was not raised before the Commis- 
sioner in the course of proceedings under sub-section (2) of Sec- 
tion 66 of the Income-tax Act. The application presented to me 
on 9th February, 1927 was not a valid application under that sub- 
section. I have already raised this question in my reference to the 
High Court on the petitioner’s assessment for 1925-26—(Refer- 
red Case No. 3 of 1927). 


14. In my view the question that I have been directed to refer 
should be answered in the affirmative. It is not unusual for an 
Income-tax Officer to lay before an assessee the details of a pro- 
posed assessment and invite him to state whether he agrees to 


“*the figures. Such agreement is not recognised by the Statute and 


does not bar the assessee’s right to appeal. The object of this pro- 
cedure is merely to clarify the issues and to prevent as far as possi- 
ble appeals due to mere misunderstanding on either side. This 
was done in the present instance and Mr. Greatorex on behalf of the 
assessee signified that he agreed to the adoption of the figur: 
Rs, 16,000 as the income from business of the year of account 
1923-24. -There is nothing in these facts to support the theory of 
“assessment by negotiation” or to fetter the Income-tax Officer’s 
legal right to take proceedings subsequently under Section 34 on 
receipt of fresh information. 

Nugent Grant and O. Thanikachalam Chettiar instructed by 
R. Ramachandra Chetty for Assessee. 

M. Patanjali Sastri, Special Counsel for Income-tax Officer. 

The Court delivered the following 

JUDGMENT:__The assessee moved the Commissioner of- 
Income-tax, Madras, to refer to the High Court certain questions 
of law whigh he alleged arose in connection with the assessment 
made by the Income-tax Commissioner. The Income-tax Com- 
missioner being of opinion that no question of law in connection 
with the said assessment arose declined to make any reference. 
Thereupon the assessee moved the High Court and the High 
Court by its order, dated the 9th March, 1926, directed the In- 
come-tax Commissioner to state a case on three points men- 
tioned m that order. Subsequently the assessee moved the High 
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Court to add a fourth point on which the Commissioner should 
be directed to state a case, the fourth point being: 

“Where, in the absence of accounts, assessment was levied ar an 
agreed figure as the result of negotiations by and on behalf of the assessee 
and the Income-tax Officer, whether the said assessment can be reopened * 
under S 34 on the same state of affairs, vis, ‘absence of accounts’ or by 
raising the same question in other words.” 

The High Court by its order, dated the 25th April, 1927, 
ordered that the Income-tax Commissioner should state a case 
with reference to the fourth point also. When the case went 
back to the Income-tax Commissioner the learned Commissioner 
raised a preliminary objection to his stating a case with reference 
to the fourth point. The preliminary objection to this *refer- 
ence taken by the Commissioner of Income-tax is that the ques- 
tion of law sought to be argued here is one which was not 
argued before him and that it cannot now be raised by reason 
of S. 66, sub-section (2) of the Income-tax Act which permits the 
assessee to apply within one month of the passing of the order 
under Section 31 and 32 of the Act to the Commissioner to 


refer questions of law to the High Court; and upon his refusale> 


to state the case to apply to the High Court for an order directing 


the Commissioner to refer the case. It is admitted that the , 


assessee did not raise before the Commissioner the question of 
law he seeks to argue here, vis., question No. 4, within one 
month of the passing of the Commissioner’s order under S. 34 
of the Act. He raised the other question of law arising in the 
other three questions but not this one and the Commissioner 
now contends that the assessee cannot be heard upon this ques- 
tion. The facts of the case are that in the previous year’s assess- 
ment the assessee was assessed at a figure which the Commissioner 
subsequently considered to have been too low and he accordingly 
proceeded to re-assess him under S. 34 increasing the assessment 
in the previous year. The only questions here are whether the 
assessee is bound to raise before the Commissioner in his appli- 
cation to him all questions of law relied upon by him and whe- 
ther he can get a reference upon a question of law not raised by 
him before the Commissioner. We are clearly of opinion that 
he cannot do, the latter. Under S. 66 (2) of the Income-tax 
Act the Commissioner may be required by the assessee to refer 
any question or questions of law arising upon the order. It 
is, we think, beyond doubt that that can only mean any question 
of law then raised before the Commissioner, not any question 
of law which the assessee may deem to be an'‘arguable one there- 
after. This view is also taken by the Allahabad High-Court in 
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In the matter of Lalla Mal Hardeo Das Cotton Spinning Mils’ 
and In the matter of Makhan Lal Ram Sarup.” If the point of law 
is not raised before the Commissioner within the time specified 

. by S. 66 (2) it cannot be raised at all and the Commissioner 
cannot be required to state a case raising that point. This is not 
an appeal to the High Court. No appeal to the High Court is 
given by the Act. Questions of law and not of fact may be 
referred to the High Court but only subject to the provisions of 
S. 66, sub-section (2), which only allows a reference upon such 
points of law as have been raised before the Commissioner within 
one month of the passing of the order. 

The preliminary objection of the Commissioner to a refer- 
ence on Question (4) succeeds and as the assessee does not pro- 
pose to argue the other three questions referred it is not neces- 
sary for us to pass any orders except to order the assessee to 
pay the costs of the Commissioner which we fix at Rs. 250. 


N. S. Preliminary objection upheld. 


*sIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MpRB. JUSTICE WALLACE. 


< In re Taranagowd and others .. Petitioners* 


(Accused). 


Criminal Procedure Code, S. 107—Securiiy given tuider—Commencement 
of period of—Date of final order under Section 118, or of preliminary order 
wider Section 112—Joint trial of several accused wader Section 107— 
Legality—Condition. 

The date from which the period for which security is given under Sec- 
tion 107, Criminal Procedure Code, is to commence is the date of the final 
order made under Section 118, and not the date of the preliminary order 
under Section 112 of that Code. 

In a case under Section 107, Criminal Procedure Code, the prosecution 
case was that the accused 2 to 7 were the hangers on of the lst accused, 
and that owing to enmity between the Ist accused and P.W. 1, the 
lst accused, along with his adherents, accused 2 to 7, were making 
P.W. Vs life in the village a burden to hum, endeavouring to drive him 
from the village, and that all the accused combined with one purpose 
to bring about that result. The evidence was all directed towards that 
common purfose animating all the accused, namely, accused 1 urging 
the other accused to accomplish his purpose and the other: accused carry- 
ing out in various ways’ petty acts of social tyranny and use of criminal 
force to aid and abet the Ist accused in his'purpose And the evidence of 
witnesses who spoke to only some of the accused doing a particular 
act was relevant to prove the cominon purpose animating all of them. 





* Cr. Rev. Case No. 912 of 1926. 16th February, 1927. 
1. (4923) I. L. R 46 A. 1. ` 2 (1924) 23 A, L.J. 40. 
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Held that, under the circumstances, the joint trial of all the accused 
wag proper and was not illegal or prejudicial to the accused. 

Petition under Sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of the Bellary Division, dated 15th 
November, 1926, in Criminal Appeal No. 23 of 1926 preferred 
against the judgment of the Court of the Sub-divisional Magis- 
trate of Bellary in Mis. Case No. 22 of 1926. 

V. L. Ethtraj and A. S. Sivakaminathen for petitioners. 

R. N. Amgar, for the Public Prosecutor for the Crown. 

The Court delivered the following 

JupGMENT:__This Criminal Revision Case is agaiħst the 
order of the Sessions Judge of Bellary dismissing an appeal to 
him against an order of the Sub-divisional Magistrate of Bellary 
in a case under Section 107 of the Criminal Procedure Code. 
Two points are urged: (1) that the period for which security 
has been ordered to be given exceeds the period fixed in the pre- 
liminary order under Section 112; (2) that the joint trial of the 
petitioners was illegal and highly prejudiced them. 3 

As to point (1), the prelimipary order under Section 112 


was drawn up apparently on 28th October 1925. Then the date. 


has been struck out and 4th January, 1926, entered. That 
order called on the petitioners to show cause against giving se- 
curity to keep the peace for one year, not, be it noted, for one 
year from that date. The final order was written and signed 
apparently on 20th September 1926 and pronounced on 2nd 
October, 1926. It is petitioners’ contention that it is not open 
to the trial Court to order security for more than one year from 
the date of the preliminary order, that is at the furthest up to 4th 


January 1927. I am not prepared to accept this argument : 


which would entail that in a case of this kind the time occupied 
by the trial would have to be subtracted from the period for 
which a security should be given. Such an interpretation of the 
law is bound to encourage accused persons in prolonging the 
trial as long as possible, since the longer they prolong it the 
shorter will be the time for which they will give secusity; in fact, 
were they successful in prolonging the trial for one year, they 
will escape having to give security at all, and render the whole 
proceedings something of a farce. I am clear that this was 
not the intention of the Code. Section 120, sub-section (2) 
lays down clearly that the period for which security shall be 
given shall commence on the date of the order under S. 118, 
that is the date of the final order. es 


R—-4 


in re 
Tarenagowd. 
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As to the second point, the argument is that the joinder 
of the petitioners in one trial has prejudiced them because the 
lower Courts have considered the evidence as a whole against all 
the petitioners and thus have used against some petitioners evi- 
dence which was given only against others. There were seven 
accused and the general case against them was that accused 2 
to 7 are the hangers on the 1st accused who is the village Reddi, 
and owing to enmity between the Ist accused and P.W. 1, the 
lst accused along with these adherents of his, accused 2 to 7, 
have been making P.W. 1’s life in the village a burden to him, 
endeavouring to have him boycotted by the coolies and barbers 
and to drive him from the village. The prosecution case was 
that all these accused combined with one purpose to bring about 
this ‘result. I have studied the evidence as a whole and it 
is clear that it is all directed towards this common purpose ani- 
mating all the accused, namely, accused 1 urging the other 
accused to accomplish his purpose and the other accused carry- 
ing out in various ways petty acts of social tyranny and use of 


e criminal force to aid and abet the 1st accused in his purpose. 


H is not a case where evidence is given of isolated acts which 
have no relation to this commion purpose. The evidence of wit- 
“nesses who speak to only some of the accused doing a particular 
act is therefore in my view relevant to prove the ‘common pur- 
pose animating all of them. In these circumstances it appears 
to me that*the joint trial was proper and that no illegality or 
prejudice to the accused has occurred. 

My attention has been called to a ruling of a single Judge 
of this Court reported in Kutt Goundan, In re.’ It, however, can 
easily be distinguished on the facts. In that case two persons 
were put up jointly for giving security under Section 110, 
clauses (d), (e) and (f), that is, put shortly, for being habitual 
extortioners, mischief makers, and dangers to the community. 
The learned Judge held that the evidence regarding their asso- 
ciation in their nefarious acts was not strong. That being so, 
he held that their joint trial prejudiced each of them. The 
case in Ham Telang v. Queen-Empress? was also a case under 
section 110, clauses (d), (e) and (f), and the Court held 
that it was improper to try jointly two persons charged under 
S. 110 (f), because it could not be said that their individual 
characters were so connected together that a joint trial on the 
ground that their characters render them dangerous persons 








1. (1924) 47 M.L.J. 689. 2. (1900) I.L.R. 27 C. 781, 
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was permissible. The case in Emperor v. Angnu Singh’ is very Taranegdwd. 


similar and in it also the learned Judge held that evidence con- 
necting the various accused together was very vague, general 
and of a hearsay description. . 


This cautionary principle does not apply to the present 
case. The essence of it is that the petitioners formed one gang 
with one purpose, namely, that of harassing P.W. 1, and each 
act spoken to is an act prompted by that common object and 
directed towards accomplishing it. The evidence of the common 
association of all the petitioners for that one purpose was 
particularly strong. 

I do not find that any objection on the ground of joint 
trial was taken before the trial Court, and it certainly was not 
made a ground of appeal before the Sessions Judge. In these 
circumstances I am not prepared to say that the joint trial was 
illegal or in any way prejudiced the accused. Iam not prepared 
to interfere in this case and dismiss the petition. 

A.S.V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:__Mr. Justice PHILtirps AND Mr. Justice’ 

MADHAVAN Narr. 

Maridu Gopayya .. Petitionertk in Dis. No. 183 
Magl. of 1927, dated 10th Sep- 
tember, 1927, on the file of the 
Sub-Magistrate of Gudivada, 

Madras Local Boards Act (XIV of 1920), Sections 163, 212 (9), 219 
and 221—Erection of pandal without obtaining license—Rights of Union 

Poard—Union Board firing a penalty—Potwer of Union Board to move 

Magistrate to recover the amount—Proceedings under S. 221—Defaulting 

party tf can plead that no amount was due from him. 

Where a person erects a pandal without applying for, and getting, 

a license before erecting it as required by section 163 of the Madras Local 

Boards Act, it is open to the Union Board to take action under sections 

212 (9) and 219 of the Act. Under these sections, the Magistrate, after 

convicting the person for failure to obtain the license, can, in addition to 

the fine which may be imposed, recover and pay to the Union Board the 
amount of fee chargeable for the license, But there is no provision in the 

Act empowering the Union Board itself to fix a penalty for erecting the 

pandal without the license, nor can the Union Board levy fees without 

granting a license. If the Union Board levies fees without granting a 

license, the fees cannot be said to be “due” within the meaning of Sec. 221 

ee ee ee es ee 


*Cr. R. C. No. 784 of 1927. 29th November, 1927. 
3. (1922) 1.L,R, 45 A, 109. s 





Maridu 
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Inre. 


Maridu 
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Inre. 
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oi the Act and the Union Board cannot move the Magistrate under that 
section to recover such amount, 


Obster: In proceedings under section 221 of the Madras Local Boards 
ict, the defaulting party can plead by way of defence that no amount is 
due from him as he had not erected a pandal. 

Case referred for the orders of the High Court under sec- 
tion 438 of the Crl. R. C. by the District Magistrate of Kistna 
in his Letter No. Cl. 7200, dated 10th October, 1927. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

ORDER :— Philips, J.—The District Magistrate of Kistna 
has referred an order of the Sub-Magistrate of Gudivada under 
section 221 of the Madras Local Boards Act for revision. 

One Gopayya had erected a pandal without the permission 
of the Union Board and the Board applied to the Sub-Magistrate 
under section 221 of the Local Boards Act for collection of the 
license fee due in respect of it. Admittedly no license was applied 
for or granted before the pandal was erected and it was open 

„to the Board to take action under section 219 of the Act which 
provides a penalty not exceeding Rs. 50 for omission to take a 
license. Under section 212 (%) the Magistrate may also recover 
“the amount of the fee chargeable from the accused. Instead of 
taking this action the Board took a lenient view of Gopayya’s : 
act and agreed to license the pandal on payment of the fee. This 
action cannot be said to be illegal and consequently if the fee 
thereby became payable the Board can apply for an order under 
section 221 as it did. Gopayya in the proceedings raised a plea 
that no fee was payable as he had not erected a pandal in contra- 
vention of section 163, but in accordance with the decision in 
Ramachandran Servai v. President, Union Board, Karatkudi,’ the 
Sub-Magistrate declined to decide that point on the’ground that 
it was not open to him to entertain such a plea. This view was 
taken in Ramachandran Servai v. President, Union Board, Karai- 
kudi! by a Bench of this Court consisting of Devadoss and 
Wallace, JJ., but in a later case Union Board, Paramakwdi v. 
Chellaswami Thevar’ Waller, J., was of opinion that this decision 
was open to doubt. Devadoss, J., did not express the same opinion 
but did not repeat the view taken by him in Ramachandran Servat 
v. President, Union Board, Karatkudt.*. Under section 221 the 
amount or apportionment of the sum to be recovered 
shall be ascertained by such Magistrate after enquiry, 





1. (1925) I.L.R. 49 M. 888: 49 M.L.J. 356. 
. 2. (1926) M.W.N. 676. 
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and it is difficult to understand why when he has 
that power it should not be open to him to decide that the 
amount is nil. The anomaly pointed out by Wallace, J., is that 


such a view would amount to the Magistrate being set up as a , 


final Judge over the Local Board. When, however, it is remem- 


bered that the Board bas applied to the Magistrate for the re- - 


covery of the dues it is not open to the Magistrate to decide the 
case summarily and recover the amount without enquiry and he 
must be satisfied before he issues the order that such order is 
correct. If the offender had been prosecuted under scction 219 
he would be able to plead that no offence had been committed by 
him, and therefore on the facts of this case it is difficult to hold 
that he must be precluded from such a defence because a differ- 
ent form of procedure has been taken against him. 

However this point need not be decided here for Gopayya 
made no application for a license and no license has been issued. 
If then there has been no grant of license the license fee payable 
under the Act cannot be said to be due within the meaning of 
section 221 and that section is inapplicable. The order of the 
Sub-Magistrate is therefore wrong and must be set aside, leaving’ 
the Board to take such further action as they think fit. 


Madhavan Nair, J.— The question for consideration is whe- i 


ther the Union Board can move the Magistrate under section 221 
of the Local Boards Act to recover the penalty imposed by it 
upon a person who erected a pandal without obtaining a license 


from the Board under section 163 of the Act. It is admitted ` 


that no license was applied for and none was granted by the 
Union Board. 

To meet cases of this kind the Act has made provision in 
sections 212 (9) and 219. Acting under these sections the Ma- 
gistrate after convicting the person for failure to obtain a license 
can, in addition to the fine which may be imposed, recover and 
pay to the Local Board the amount df fee chargeable for the 
license. There is no provision in the Act empowering the Local 
Board to fix a penalty for erecting a pandal without a license as 
there is, for example, provision for levying a fine for unautho- 
rised encroachment under section 164 of the Act which may be 
recovered under section 221. Nor can the Local, Board levy 
fees without granting a license. No doubt under section 163 
the Local Board can recover the cost of removing an obstruction 
on a public road but it is not suggested that amount sought to be 
recovered in this case represents such cost.- In these circum- 
stances it seems to me that the license fee has not became due 
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under the Act within the meaning of section 221. The Sub- 
Magistrate ‘has, therefore, no jurisdiction to proceed under that 
section and recover the amount. His order must be set aside. 
In this view, it is not necessary to consider whether in a 
proper case under section 221 the defaulting party can plead by 
way of defence that no amount is due from him as he had not 
erected a pandal. On this point there is a conflict of authority 
in this Court (see Ramachandran Servat v. President, Union 
Board, Karatkudt' : contra per Waller, J., in Union Board, Para- 
makudi v. Chellaswami Thevar?). For the reasons given by my 
learned brother, I am inclined to hold that it is open to the 
defaulting party to put forward such a plea. 
N.S. Order of the Sub-Magistrate set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE REULY. 


Rajagopala Aiyangar and others uss Appellants* (Pfs. ) 
v. 
‘Srinivasa Raghava Aiyangar and others oe Respondents 


(Defts. Nos. 1 to 7, 


9 to 12 and 14 to 19). 
Hindu Laow—Joint family—Alienation by fathersEldest son not im- 
teaching the alienation within the period of limttalion—Suit by the younger 


“sons impeaching the alienation—Maistainability 


A suit by the younger sons of a Hindu father impeaching the aliena- 
tions made, when they were minors, by their father, who was impleaded as 
a defendant in the suit, as not binding on them, and brought within three 
years after the seniormost of them attained majority is not barred by 
limitation, because their eldest brother who was a major on the date of 
the alienation did not contest them within the period of limitation prescribed 
by the Limitation Act. 

Jawahir Singh v. Udai Parkash, (1925) I L R 48 All 152: 50M LJ 
344 (P.C.) followed. 

Doraisami Serumadan v. Nondisami Saluvan, (1912) I L R 38 Mad. 
118: 25 M L J 405 (FB) and Gottukkula Surapa Raju v. Gottukkula 
Venkayya, (1915) M W N 908, not followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O.S. No. 12 of 1920. 

P. R. Srinivasan for appellants. 

K. Bhashyam Atyangar with K. S. Champakesa Atyangar, 


R. Gopalaswami Aiyangar and V. Sumdaresa Atyar for respon- 
dents. 


* Appeal No 288 of 1923. ist December, 1927. 
1. (1925) I.L.R. 49 M. 888: 49 M.L.J. 356, 2 (1926) M.W.N. 676. 
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The Court delivered the following < 
JUDGMENTS:—Ktmaraswomi Sastri, J.—This appeal arises 
out of a suit filed by the plaintiffs who are the sons of the 1st 


defendant for partition and for setting aside the alienations * 


made by the father, the 1st defendant. 

The case of the plaintiffs was that they and the 1st defend- 
ant were members of an undivided Hindu family and that the 
father, the lst defendant, made certain alienations which they 
impeach as not binding on them for the reasons given in the 
plaint. Several issues were raised. It is only necessary to 
consider issues 5 and 6. The Subordinate Judge dismissed the 
suit on the preliminary point that the suit was barred by limita- 
tion, because the 25th defendant, the elder brother of the plain- 
tiffs, who was a major, did not contest the alienations within the 
period of limitation prescribed by the Limitation Act and that 
“consequently the plaintiffs who were his brothers were barred 
even though the suit was brought within three years after the 
Ist plaintiff attained majority and even though plaintiffs 2, 3 and 


4 are still minors. The Subordinate Judge relies upon the deci-_ 


sion in Doraisami Serumadan v. Nondisami Saluvan as clear 


.authority for the position that the suit is barred. He also relies . 


on a subsequent case Gotiukkula Surapa Raju v. Gottukkula 
Venkayya.* It is contended for the appellants that the suit is 
not barred by limitation as the alienations were by the father 
who was alive at the date of the suit and who was the managing 
member and it was not competent for the 25th defendant to give 
a valid discharge or make the alienations binding on the plain- 
tiffs. We think the present case is clearly within the ruling 
of the Privy Council in Jawahir Singh v. Udai Parkash.’ In 
that case a Hindu father had sold certain properties and a suit 
was brought by his younger son within three years after his 
attaining majority though the elder son had attained majority 
more than three years earlier and had allowed his claim to set 
aside the alienations to become barred. Their Lordships of 
the Privy Council held that the suit brought by the younger son 
within three years of attaining majority was not barred by limita- 
tion. It appears from page 154 of the judgment that the High 
Court of Allahabad against whose judgment this present appeal 
was before the Privy Council relied on the decisions of Ganga 


1. (1912) I.L.R. 38 M. 118: 25 M.L.J. 405 (F.B.), 
2, (1915) M.W.N. 908. 
3. (1925) I.L.R. 48 A. 152: 50 M.L.J. 344 (P.C). 
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Dayal v. Mani Ram,* and differed from the view taken by the 
Madras High Court in Vigneswara v. Bapayya and in Dorai- 
sami v. Nondisami.! 

Their Lordships of the Privy Council observe as follows:— 

“On appeal to the High Court the learned Judges overruled the plea 
of limitation. They relied on the decisions of their own Court (Ganga 
Dayal v. Mani Rant and ın a later case) and differing from the view 
taken by the Madras High Court in Vigneswara v. Bapayya* and Doradsams 
v. Nondisami on which the Subordinate Judge had rested his judgment, 
they held that the conduct of Fateh Singh, the eldest brother, did not affect 
the undoubted rights of the plaintiffs.” 

Then dealing with the question of limitation what their 
Lordships of the Privy Council say is that they concur with the 
High Court and that they are of opinion that there is no sub- 
stance in the appeal. It is clear from a perusal of this report 
that their Lordships of the Privy Council adopted the view taken 
by the Allahabad High Court which was against the view taken by 
the Madras High Court in Vigneswara v. Bapayya® and Dorai- 
sami v. Nondisami. We find it difficult to distinguish the facts 
‘of the present case from the case of the Privy Council. We may 
also point out that in Na¥ayana Natcken v. Venkataswarmi 


°” Naicken’ Devadoss and Wallace, JJ., held following Jawahir 


Singh v. Udas Parkash,’ that a suit to set aside a sale by a younger 
son within three years of attaining majority would not be barred 
because his elder brother had not filed a suit within the time 
and allowed his claim to become barred. The fact that in 
Jawahir Singh v. Udai Parkash’ the Privy Council recognised 
the joint cause of action does not help the respondents in this 
case very much because the question is whether a valid dis- 
charge can be given and there is no authority for holding that 
one brother can give a valid discharge. We are of opinion that 
the Subordinate Judge was wrong in holding that the suit was 
barred by limitation and dismissing the suit on the preliminary 
question. 


It is argued before us that plaintiffs 2 to 4 are minors and 
were born after the alienations and therefore they have no cause 
of action. Issue 6 has been raised as to whether plaintiffs 2 to 4 
are entitled to maintain this suit, and that has not been disposed 





1. (1912) ILL.R. 38 M. 118: 25 M.L.J. 405 (F.B.). 
3. (1925) ILL.R. 48 A. 152: 50 M.L.J. 344 (P.C). 
4, (1908) I.L.R. 31 A. 156. 
5. (1893) I.L.R. 16 M. 436: 3 M.L.J. 216. 
ae $ 6. (1926) 51 ALL.J. 845. 
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of by the Subordinate Judge. We do not know what grounds may Rajagopala 


be urged in support of their claim. eae 
We reverse the decision of the lower court and remand the core. 
aghava 


suit for disposal on the issues raised in the case. We think the- Atyangar. 
costs of the appeal will abide and follow the result of this suit. ere 
The costs of the respondents who appear before us here will 
abide and follow the result. 

Reilly, JI agree. It is true, as has been argued by Mr. Relily, J. 
Champakesa Aiyangar, that we have not before us the judg- 
ment of the Allahabad High Court which was under appeal be- 
fore their Lordships of the Privy Council and that in their 
Lordships’ judgment they merely say that on the question of 
limitation they agree with the Allahabad High Court. But from 
the statement of facts in the report it is clear that their Lordships 
were dealing with facts similar to those of the present case and 
that the decision that that suit was not barred by limitation must 
apply to the present suit. . 
N.S. Appeal allowed and suti remanded. 





swami 
Sastri, J. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT: MR. JUSTICE RAMESAM AND MR. JUSTICE - 


DEvaposs. 
Gandham China Brahmayya .. Appellant* (3rd Deft.) 
v. 
Pappusetty Gangulu and others . .. Respondents (Pilfs. 
and Dfts.) 
Madras Revenue Recovery Act (II of 1864), Ss. 37-A and 38— 
Collector—Meaning of—Revenue Divisional Officer—Order by, confirming ; 
the sale—Power of District Collector or thé Board of Revenue to interfere Pappusetty 
with the sale—Regulation VII of 1828—If governs Act II of 1864. Gangulu, 
A Revenue Divisional Officer is a “Collector” within the meaning of 
Ss 37-A and 38 of the Madras Revenue Recovery Act and consequently 
he is the only officer to confirm the sale or to set aside the sale acting under 
the proviso to S. 38, clause (3) of the Act. If he has confirmed the 
sale and has not chosen to exercise his power under the proviso, the sale 
becomes final and unimpeachable and neither the District Collector acting 
under the general powers of revision under Regulation VII of,1&28 nor the 
Board of Revenue has any jurisdiction to interfere with the sale. 
The provisions of the Madras Revenue Recovery Act are complete and 
cannot be affected by a general Act like Regulation VII of 1828 
Appeal against the decree of the Court of the Subordinate 


Judge of Narsapur in A.S. No. 155 of 1924 preferred against the 


*C.M.A. No. 198 of 1926. Sth January, 1928, 
R—5 e 
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decree of the Court of the District Munsif of Bhimavaram in 
O.S. No. 603 of 1922. 

B. Satyanarayana for appellant. 

V. Vtyonna for respondents. 

The Court delivered the following 

JUDGMENT:— The sale was confirmed by the Revenue Divi- 
sional Officer on 9th August 1918. There is no doubt that the 
Revenue Divisional Officer is a “Collector” within the meaning of 
the sections 37-A & 38 of the Revenue Recovery Act. See Madras. 
Act I of 1891, section 3, clause 6 taken with Regulation VII of 
1828. If he was a Collector within the meaning of section 38, 
he is the only officer to confirm the sale or to set aside the sale 
acting under the proviso to section 38, clause (3). He has con- 
firmed the sale and ‘did not choose to exercise his power under 
the proviso. The result is, the sale has become final and un- 
impeachable. Neither the District Collector acting under the 
general powers of revision under Regulation VII of 1828, nor 
the Board of Revenue has any jurisdiction to interfere witir 
the sale. The provisions of Madras Act Il of 1864 are complete 
‘and cannot be affected by q general Act like Regulation VII 


. of 1828. See Sundaram Atyangar v. Ramaswami Atyangar.' 


The order of the Collector (Ex. A) is null and void. 
The plaintiffs suit for declaration is maintainable as the 
3rd defendant was not in possession at the date of the suit. 
The appeal against order is dismissed with costs. 


N.S. wa) Appeal dismissed. 


IN THE HIGH COURT OF-JUDICATURE AT MADRAS. 


PRESENT; — MR. JUSTICE KUMARASWAMI SASTRIAR AND 
Mr. JUSTICE REILLY. 


Ramaswami Chettiar alias Veerappa Chettiar 
and pie Sa Appellants* (Defts.) 


Tyagarajp Pilla and others i Respondents (Plffs.). 
Crvil Procedure Code (V of 1908), O. 13, R 1—Ctvil Rules of Practice, 
Rule 64—Comrt not passing an order for the production of doctments or 
the filing of the list of documents—Party producing documents at the date 
of hearing—Order summarily rejecting them—Propnety of. 
At the time of settling the issues in a suit, no order was passed by the 
Si ja enc deem ALE 


SAS. No. 404 of 1923 and C.M.P. No. 2925 of 1924. 4th January, 1928. 
1, (1918) I.L.R. 41 M. 955: 35 M.L.J. 177. 
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documents, The case was transferred to another Subordinate Judge after 
seltiement of issues and was taken up for trial after some adjournments. 
On the date of hearing, the defendant’s vakil filed an application to receive 
certain documents which consisted of certified copies of decrees and orders 
obtained from Courts, registration copies of documents obtained from the 
Sub-Registrar’s Office, afd other documents. The Subordinate Judge dis- 
missed the application on the ground that the documents had not been filed 
earlier, 

Held that, as no orders had been passed either under Order 13, Rule t 
of the Civil Procedure Code or under Rule 64 of the Civil Rules of Practice 
directing the parties to produce the documents or to file a list of documents, 
the Subordinate Judge was wrong in summarily rejecting the documents 
which were tendered at the date of the hearing. 


A.S. No. 404 of 1923:—Appeal against the decree of the 
Court of the Additional Subordinate Judge of East Tanjore at 
Mayavaram, dated 15th March, 1923 in O.S. No. 27 of 1922. 


C.M.P. No. 2925 of 1924:__Petition praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court 
will be pleased to admit in evidence the documents filed there- 
with in A.S. No. 404 of 1923, preferred against the decree of the 
Court of the Additional Subordingte Judge of East Tanjore at 
Mayavaram in O.S. No. 27 of 1922. 


M. S. Vydianatha Aiyar and N. Chandrasekhara Aiyar for 


appellants, : 
N. Muthuswami Atyar for respondents. 


The Court delivered the following 


JUDGMENTS :—Kumaraswams Sastri, J—This appeal arises 
out of a suit filed by the respondents to recover the balance of 
purchase money claimed under a sale deed filed as Ex. A in this 
case. The defendants raised various defences and pleaded that 
nothing was due. The issues were settled on the Ist of Sep- 
tember, 1922. When the issues were settled no order was 
passed as to the lists of documents or the production of docu- 
ments. After settlement of issues, the case was transferred to 
the Additional Sub-Court, East Tanjore, at Mayavaram and 
after some adjournments the case was taken up fos hearing on 
the 15th of March, 1923. On that date the defendant's vakil 
filed two applications. One was an application to receive certain 
documents and the other was an application for an adjournment. 
The documents which they wanted the Court to receive consisted 
of certified copies of certain decrees and orders obtained from 
Courts, registration copies of certain documents obtained from 
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the Sub-Registrar’s Office, sale certificates issued in Suit No. 48 
of 1913, which it is alleged refers to some properties now in 
dispute, printed copies of plaints, sale proclamations in two 
suits, Suit No. 38 of 1914 and Suit No. 48 of 1914, and ledgers 
which it is alleged were filed in another Court. The Subordi- 
nate Judge dismissed the application for receiving the documents 
in evidence on the ground that they had not been filed earlier and 
also refused an adjournment and he went into the case and 
passed a decree for Rs. 15,213 and odd.‘ Neither party adduced 


any evidence. 


The appellants argue that the Judge was wrong in refusing 
to receive the documents which they tendered and that he oughi 
not to have refused an adjournment in this case but should have 
allowed the defendants an opportunity of filing and proving the 


` documents, which, as already pointed out, consisted mainly of 


certified copies and registration copies of documents. 

The main question in this case is whether the learned Judge 
was right in refusing to receive these documents. Order 13, 
Rules 1 and 2 relate to the production of documentary evidence 


, at the first hearing. Rule 1 says that the parties or their pleaders 


shall produce, at the first hearing of the suit, all the documentary 
evidence of every description in their possession or power, on 
which they intend to rely, and which has not already been filed 


` in Court, and all documents which the'Court has ordered to be 


produced. Sub-clause (2) says that the Court shall receive 
the documents so produced; provided that they are accompa- 
nied by an accurate list thereof prepared in such form as the 
High Court directs. Rule 2 provides that documentary evi- 
dence not produced as required by Rule 1 shall not be received 
in a subsequent stage of the proceedings unless good cause is 
shown to the satisfaction of the Court for the non-production 
thereof. The Court has in such cases to record reasons for 
receiving documents not produced at an earlier stage. Rule 64 
of the Civil Rules of Practice provides for cases where the Court 
does not call for the production of documentary evidence under 
Order 13, Rule 1. It says thal in such cases it shall direct 
the defendant to file in Court a list of documents on which he 
intends to'rely and’ shall fix a time for the production thereof. 
The list is to be in Form No. 16, and shall be signed and verified 
by the party filing the same or by his pleader. In. the present 
case, no orders were passed cither under Order 13, Rule 1 or 
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under Rule 64 of the Rules of Practice, so that there was no 
direction for the parties to produce the documents and no direc- 
tion that a list should be filed. Under these circumstances, the 
question arises whether the Judge was right in rejecting the docu- 
ments produced at the trial. Even if there was an order passed, 
considerable discretion is allowed to the courts in cases where the 
dacuments are either public documents or are certified copies or 
where there is no reasonable doubt as to their genuineness. We 
have been referred to Ranchhod v. Secretary of State for India," 
Talewar Singh v. Bhagwan Das,’ Jagdip Pandey v. Tatbunnissa® 
and Chidambara Chettiar v. Parvathi Achi.* The discretion of 
Courts to admit documents has also been considered by the’Privy 
Council in Imambendi v. Mutsaddt.© I think, therefore, in the 
present case the Judge was wrong in sunmmarily rejecting the 
documents which were tendered at the date of the hearing. 
The difficulty was mainly caused by the procedure adopted by 
the Vakil for the appellants who assumed that there was some 
default and put in a petition for the admission of these docu- 
ments. He should also have put in his clients in the box and 
proved the facts, but he adduced no evidence. Having regard 


to these facts and to the unsatisfactory way in which the case. 


has been disposed of in the absence of important documents, I 
think that the proper course will be to reverse the decree of 
the lower Court and to send the case back for disposal directing 
the Sub-Court, Mayavaram, to receive in evidence the docu- 
ments sought to be tendered, adfnitting such documents which 
are certified copies of public documents and which require no 
further proof. If there are any other documents which the 
parties want to file, I think the Court ought to consider each 
document on its own merits and receive such documents as to 
which there is reasonable explanation for non-production, or as 
to which there can be no doubt as to genuineness. He will 
pass the necessary orders under Order 13, Rules 1 and 2, 
Civil Procedure Code or the Civil Rules of Practice before 
fixing a date for the trial. 


As regards costs, I think that as the appellants have been 
dilatory in this case, they should pay the costs of the respond- 
ents in the High Court, and as regards costs in the first Court, 





1. (1896) I.L.R. 22 B. 173 2. (1907) 12 C.W.N. 312. 
3. (1923) 72 I.C. 397. 4. (1924) 87 I.C. 351. 
| 5. (1918) I.L.R. 45 C. 878: 35 M.L.J. 422 (P.C.). 
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they should pay the day costs incurred by the plaintiffs on the 
15th of March, 1923. The other costs of the suit will abide and 
follow the result of.the decree. 

The appellants are entitled to the refund of the Court-fee 
paid in this Gourt for the appeal. 


No separate order is necessary on the petition to receive 
documents. 


Reilly, J—I agree. I may add that it appears to me desir- 
able that Rule 64 of our Civil Rules of Practice and Rules 1 
and 2 of Order 13, Civil Procedure Code, should be brought 
into accord with each other by amendment. 


N.S. Appeal allowed and suit remanded to 
: lower Court for disposal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Insolvency-] 


PRESENT :—MR. JusTICE WALLER. 
. Inthe matter of M. Venkataratnam Naidu (Insolvent). 


The Official Assignee of Madras ..  <Appltean* 

v. 
Ranganayaki Ammal and another .. Insolveni and 
Respondent. 


Provident Funds Act (XIX of 1925), S 3 (1)—Scope of—Deposits in 
Railway Provident Fund—Insolventidrawing out the same and redeeming the 
pledge of las wifes jewels with a part of it and paying the balance to her— 
Right of Official Assignee to the amount. 

Section 3 (1) of the Provident Funds Act 1s intended to protect com- 
pulsory deposits only so long as they remain deposited in the fund. 

Where the insolvent drew out the deposits that stood to his credit 
in the Railway Provident Fund and with part of them redeemed some of 
his wife’s jewellery and handed over the balance to her, 

Held, that the Official Assignee had a claim on the sums drawn by the 
insolvent and the proper order to be passed was to the effect that the -vife 
should pay to the Offical Assignee the amount of the fund handed over to her 
and that the Official Assignee will have a change on the redeemed jewels which 
must be hand& over to him. 

Nagindas Bhutkhawdas v. Ghelabhai Gwlabdas, (1919) IL.R. 44 B. 673 
not followed. 


The Oficial Assignee in person. 








*I.P. No. 317 of 1927. 21st March, 1928. 
Application No 117 of 1928. , 26th March, 1928, 
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V. K. John instructed by M.S. Krishnaswami Aiyangar for 
Ist respondent. 

O. Thanikachalam Chettiar instructed by R. Ramachandra 
Chettiar for 2nd respondent. 


The Court delivered the following 


JuDGMENT:—This case raises a somewhat difficult ques- 
tion. The insolvent has drawn out the deposits that stood to 
his credit in the Railway Provident Fund. With part of them 
he redeemed some of his wife’s jewellery and the balance he 
handed over to her. The question is whether the Official 
Assignee has any claim on them. It is strenuously contended 
on behalf of the insolvent and his wife that the Official Assignee 
has no such claim. Section 3 (1) of the Provident Funds Act 
of 1925 is, no doubt, very widely expressed, but it seems to me 
that the short answer to the question propounded is that the sub- 
section is intended to protect compulsory deposits only so long as 
they remain deposited in the fund. A number of decisions has 
been cited, but most of them do not touch the point that has now 
arisen. Veerchand v. B. B. and C. I. Railway’ was the case 
of a depositor who had retired from service, but had not yet 


drawn out his deposits. The decision was that they could not” 


be attached while “in the company’s hands”. The Secretary of 
State for India in Council x. Rajkumar Mukherjee? was a similar 
case and was similarly decided. Richardson, J., remarked: 

“In other words, as long as therdeposits subsist in the fund, so long, 
at any rate, both -as matter of legal construction and in the common and 
ordinary way of speaking, they are properly and correctly described! as com- 
pulsory deposits . . . . . under S. 4 of the Act, they are not liable tp 
attachment”. 

In Hindley v. Joynarain Marwari, Rankin, J., observed: 

“Whether the employee is in the service or out of the service, whether 
he be alive or dead, his share is unattachable in the hands of the institution”. 

The only case that is really in point is Nagindas Bhukhandas 
v. Ghelabhat Gulabdas.* There, as here, the insolvent drew out 
what stood to his credit in the fund and paid it over to his wife. 
The Judges held that the Official Receiver had no claim on that 
amount. Crump, J., at the close of his judgment, remarking 

“even if it be assumed that the learned Judge (who took the view that 
the Receiver had a claim} bas correctly apprehended the law, the point is 
surrounded with so much doubt that the insolvent may well have entertained 
a bona fide.belief that the amount in question was entirely at his disposal.” 


1. (1904) I L R 29 B 259. 2 (1922) 27 C W N 472, 
3. (1919) LL R 46 C %2.. 4. (1919} I L R 44 B 673, 
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nao ‘Daniels, J., in Devi Prasad v. Secretary of State for India 
Madras in Council (objector),* said of this decision that it was not neces- 


Ranganayak? sary tò go to such a length. In fact no other decision has gone 

Ammal. nearly so far. What it decides is that a compulsory deposit 
remains a compulsory deposit for all time even after it has been 
repaid and has reached the Hands of the depositor. I could 
understand the Act providing for the depositor taking his de- 
posit free of all debts incurred by him while he was in the com- 
pany’s service. Such a provision is made in sub-section (2) of 
section 3, where in the case of a deceased depositor; his depend- 
ent takes the sum free of all debts contracted either by the 
depositor or by the dependent before the depositor’s death. No 
such provision is made in sub-section (1), but the Bombay 
decision, as I understand it, would exempt the deposit from lia- 
bility for all debts whether contracted before or after it has been 
drawn out from the fund. As Rankin, J., pointed out in the 
case already cited, the difference between sub-section (1) and 
sub-section (2). is that the first does not go as far as the second. 
In the result I hold that the Official Assignee-has a claim on the 
sums drawn by the insolvent from the fund. To be mentioned 
. again on 26th. 

Application No. 765 of 1927_There will be an order for 
the wife to pay to the Official Assignee Rs. 3,000, the amount of 
the fund handed over to her. The payment for the redemption 
of the jewels is clearly a fraudulent preference. The man was 
in involved circumstances and preferred his wife to all his other 
creditors. The payment was clearly voluntary. The Official 
Assignee will have a charge on the jewels, which must be handed 
over to him, to the’ extent of Rs. 600. 

N.S 0 0 Application ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice DEVADOSS. 
Muhammad Abdul Khuddus Sahib and others .. Petittoners* 








SAN (Petrs.) 
Muhammad’ Ashroof Sahib and others .. Respondents 
Abdul : (Counter-Peisttoners). 
Khuddus Criminal Procedure Code, S. 147—Right to’ bury dead persons tn land— 
Sahib Question to be decided by the Magistrate. D 
D. —— 
soe *Cr. R. C. No. 504 of 1927. 30th November, 1927. 


Cr. R. P. No. 444 of 1927. 
4 5, (1923) I L R 45 A 557. 
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. Where certain persons claim to have the right to bury their dead in 
a burial ground, the Magistrate should address himself to the question 
whether the persons claiming the right exercised that right when occasion 
arose. The fact that a portion of the ground was ploughed and sown is no 
ground for holding that it is not a burial ground. 

Petition under Sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-divisional Magistrate of Nidadavole, dated 
7th March, 1927, and passed in Miscellaneous Case No. 3 of 
1926. : 

V. Govindarajachari for petitioners. 

K. Kameswara Rao for respondents. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

OrbER:—This is an application to revise the order of the 
Sub-divisional Magistrate of Nidadavole passed under section 
145 of the Criminal Procedure Code. The petitioners’ conten- 
tion is that the land in dispute is a burial ground and that they 


as Muhammadans of Aurangabad are entitled to bury their, 


dead there. The learned Magistrate has only addressed him- 
self to the question of possession And has come to the conclusion 
that the respondents were in possession and directed that the pos" 
session should continue with them. In a case of this kind where 
certain persons claim to have the right to bury their dead in a 
burial ground, the Magistrate should have addressed himself to 
the question whether the persons claiming the right exercised 
that right when occasion arose. It is only in open spaces in a 
burial ground that new graves are made. The fact that a por- 
tion of the ground was ploughed and sown is no ground for think- 
ing that it is not a burial ground. The petitioners obtained a 
declaratory decree in O.S. No. 162 of 1916 on the file of the 
Additional District Munsif’s Court of Kovvur with reference 
to the plot now in dispute. The decision of the District Munsif 
has not been appealed against. The question is what was the 
portion which was declared to be the burial ground in that suit. 
The learned Magistrate has thought fit to place reliance upon the 
fact that the plot now claimed to be part of the burial ground 
was ploughed and sown and was also the subject of a lease. 
This is entirely immaterial for the present purpose. Vacant 
portions of a burial ground may be improperly used for raising 
crops; but that would not take away the right of persons entitled 
to bury their dead when occasion arises. S. 147 which relates 
to the exercise of any right of use of any land or water covers 
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cases of this description and the Magistrate has to see whether 
the right which is exercisable only on particular occasions or at 
a particular season was exercised during the last of such seasons 
or occasions. If appears there were burials in this plot i in spite 
of objection. The question is not whether the plots in dispute 
were cultivated or not but whether the Muhammadans exercised 
their right to bury in any portion of the plot which was decreed 
to be a burial ground. As the learned Magistrate has not ad- 
dressed hiinself to the real question in the case, I set aside his 
order and direct him to restore the petition to file and dispose of 
it in the light of the remarks made herein. 

N.S. Petition allowed and case remanded, 





; PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PresENT:—VISCOUNT SUMNER, LORD ATKINSON, LorD 
SINHA, SIR JoHN WALLIS AND SIR LANCELOT SANDERSON. 


Rao Waa Rao gi Appelani* (PIF.) 


< Beti Mahalakshmi Bai and another .. Respondents (Defis.) 


Hindu Law, Mitakshara School—Gift of immoveable property by husband 
to wife—Siridhan, succession to—Wife's power of alienation over stich pro- 
perty—Construction of deed of setilement disitheriting settilor’s son and 
gifting the entire property to setilor’s wife, with gift over to grandson on 
attaining majfority—Condition subsequent—Provision in favour of unborn 
person, inoperative under Hindu Law (since modified by the Hindu Dispost- 
tion of Property Act, XV of 1916)—When wlierior disposition not valid, 

prior disposition not thereby affected—Transfer of Property Act, 1882, Ss. 28 
ee 30. 

According to the Mitakshara School of Hindu Law, when a husband 
makes a-gift of immoveable property to his wife, such property is taken 
by her as stridhan and is descendible to her heirs and not to his, and would 
devolve first on her daughter and her daughter’s daughter and failing them 
on her daughter’s son; but over such property she would have no right of 
alienation unless the gift was coupled with an express power of alienation 
or as held by the Judicial Committee in Ramachandra Roo v. Ramachandra ` 
Rao, (1922) ŅL.R. 45 M. 320 at 328: 43 MLJ. 78 (P.C.) unless there 
are words of sufficient amplitude to confer it upon her, f 

Gn the 4th September, 1875, Raja Jaswant Rai, a Hindu governed by the 
Mitakslrara School, executed a deed of gift of his self-acquired property, 
the material terms of which ere set out in!the judgment of their Lordships. 
The settlor’s intention clearly was to disinherit his son Balwant Singh, and 

with .2 view to effectuate this object, he made a os of all his property in 





*P.C.sAppeal ‘No. 57 of 1925, 7 31st January, 1928, 
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favour of his (the settlor’s) wife, Rani Kishori. The deed declared that she P. P.G 
was appointed his successor and representative “subject to the ‘following Narsingh 
. conditions”. Under Condition 1 the villages were to be “owned by the Rani fo. 


just as I owned them” and complete possession wads to be given to her. “< f 
Conditions VI and VII declared (in effect) that if a son was born to Balwant Mabalaishrit 
Singh, that son on attaining majority'was to take the estate. The plaintiff, f 

a son of Balwant Singh, was born in 1894, and he brought the present suit 

in 1916 to recover possession of the property from the Rani. He claimed that 

under the deed of gift he was entitled to succeed to the property on attaining 

majority and that, even if the provisions of the deed in his favour were 

illegal and void under Hindu Law (as created in favour of an unborn person), 

still the Rani took only an estate limited in point of duration which determined 

when he attained majority, so that (his father Balwant Singh being then 

dead) he thereupon became entitled to come in as next heir of .the settlor 

Jaswant Rai; in other words, that he was (in any event) entitled to succeed, 

rot under the deed, but as heir of the settlor. 


Both the lower Courts (the District Judge and the High Court) found 
that the provisions of the deed in favour of the plaintiff, who was not then 
born, were illegal and void under Hindu Law, and this finding was not 
challenged by the plaintiff before the Privy Council. Indeed, as 
their Lordships observed, “under a rule of law which has now 
been altered by the legislature but not retrospectively (see the Hindu ° 
Disposition of Property Act, XV of 1916), the provisions of the deed in favout 
ot Balwant Singh’s unborn son are void and inoperative, and the plaintiff has 
therefore, to show that, on the irue construction of the deed, there was an 
intestacy when he attained majority by reason of the failure of the gift over 
in his favour and that he became entitled to come in as heir of the settlor. ° 

The sole question, therefore, which their Lordships had to determine 
was whether, “as contended for the defendants, the Rani took the estate, 
subject to a condition of defeasance in the event of the plaintiff's attaining 
majority, and this condition subsequent being void, the Rani was 
entitled to retain the estate freed from the condition, or whether, as 
contended for the plaintiff and held by the High Court, the Rani only took 
a limited estate as custodian of the property until the plaintiff attained 
majority, when her estate was determined, and the provision in favour of the 
unborn son being illegal, the estate passed as on intestacy to the heir of the 
settlor—that is to say, to the plaintiff”. 

On a proper construction of the deed, their Lordships (differing from 
the High Court) rejected the plaintiff's contention and dismissed the suit 
biought by him. “Two intentions appear clearly in the deed, one to exclude 
Balwant Singh altogether from inheritance, the other to bring in his son on 
his attaining majority. Both intentions are effectuated under the deed by 
holding that the Rani and her successors took an estate subject to defeasance 
on the happening of a certain event, the attainment of majority by a son of 
Balwant Singh, On the other hand, the construction contended for on behalf 
ot the plaintiff would defeat the settlor’s intention by letting in Balwant 
Singh as the settlor’s heir if he was alive, as he very well might have been, 
when the plaintiff attained majority. For these reasons their Lordships are 
of opinion that the provisions in the unborn son’s favour amount to a condi- 
tion subsequent, and it is a well-settled principle of law, which has now been 
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cmbodied in Ss. 28 and 30 of the Transfer of Property Act, 1882, that in such 
a case ‘if the ulterior disposition is not valid the prior disposition is not 
affected by it’............ The terms of the deed clearly show that the Rani 
and her successors were given an estate which was not limited but absolute, in 
point of duration, and subject only to defeasance in case of Balwant Singh 
having a son who attained majority. The intention was wholly to exclude the 
heirs of the settlor as such as a means of keeping out his unworthy son 
(Balwant Singh), and it is not open to the Court to adopt a construction 
which lets them in,” 
Judgment of the High Court affirmed upon a different ground. 


Appeal No. 57 of 1925: by special leave under an Order in 
Council, dated the 10th August, 1922, from a judgment and 
decree,*dated the 19th May, 1921, of the High Court, Allahabad 
(Sir Grimwood Mears, Chief Justice and Sir Pramada Charan 
Banerji), which affirmed a judgment and decree, dated the 2nd 
August, 1918, of the Additional District Judge of Aligarh, dis- 
missing the appellant’s suit. 

The litigation relates to the estate of the late Raja Jaswant 
Rao, who died in 1879 leaving him surviving his only son Balwant 
“Singh. The latter, haying been sentenced in 1871 to 13 years’ 
imprisonment for causing the death of a servant, was disinherited 
by-his father by a deed of settlement, dated the 4th September, 
1875, the terms of which are quoted in their Lordships’ judg- 
ment. 

The main questions for determination in the suit were two, 
namely, (1) whether the appellant was the son of the said 
Ralwant Singh, and (2) whether the appellant was entitled to 
succeed to the estate of his grandfather Jaswant Rao. 

The Additional District Judge decided both questions 
against the appellant and dismissed his suit. The High Court 
on appeal (by its judgment and decree, dated the 19th May, 
1921) affirmed the finding of the Additional District Judge on 
the first question and dismissed the appellant’s appeal without 
deciding the second question. 

By an Order in Council, dated the 26th July, 1926, the 
appellant’s sujt was remanded to the High Court “to reconsider 
the whole case” on the basis of certain additional evidence as 
to the birth of the appellant taken in England, under the 
direction of their Lordships of the Privy Council and to pass 
judgment thereon, and the Order in Council provided “that 
the appeal ought to stand over with liberty to either party to 
restore or amend as they may be advised after the said High 
Court has passed its judgment as aforesaid”, 
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After reconsidering the whole case on the further evidence P. Ce 
above referred to, the High Court (Sir Grimwood Mears, Chief Narsingh 
Justice and Mr. Justice Dalal) delivered judgment on the 11th , Rao 
May, 1927, and recorded their findings in the following Mahalakshmi 
words :— Bal; 

“We find that 
(1) Rao Narsingh Rao (the plaintiff) is the son of Rao Balwant Singh 
and Mussammat Dunaju, his wife. 
(2) That Rao Narsingh Rao was born on the 2nd March, 1894, 
The legal conaequences in our opinion are— A 
That on the 2nd of March 1912 he became entitled to the fallowing 
properties :-—.......... (omitted, as being immaterial). 
(3) He is not entitled in our opinion to the properties acquired by 
Rani Kishori after September, 1875, even if they were acquired by her solely 
out of the income of the gifted property which was in excess of expenditure”. 


The finding of the High Court after remand that the ap- 
pellant (plaintiff) was the legitimate son of Balwant Singh, was 
not questioned hefore the Privy Council, and the only question * 
which their Lordships had to degide was as regards the true 
construction of the deed of settlement, dated the, 4th Septent it 
ber, 1875. - - £ : > 


A reference to the deed will also be found in Balwant 
Singh v. Rani Kishori, which was a suit unsuccessfully brought 
by the plaintiff's father Balwant Singh against Rani Kishori 
to establish that the donor Raja Jaswant Rai was not com- 
petent to dispose of self-acquired immoveable properties. 


Upjohn, K. C., Sir George Lowndes, K. C., and Dube for 
appellant. 

Sir John Simon, K. C., Maugham, K. C., Kenworthy 
Brown and Moti Lal Nehru for respondents. 


31st January, 1928. Their Lordships’ judgment was deli- 
vered by 


Sm Joann Wattis.—This appeal was filed by the plaintiff Sir John 
Narsingh Rao, son of Balwant Singh and grandson of Raja Wallis. 
Jaswant Rai, both deceased, against the first defendant, Rani 
Kishori, since deceased, the widow of Jaswant Rai, the second 
defendant, her daughter, Beti Mahalakshmi Bai, and the 
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third defendant, Mussammat Rameshwar Debi, widow of Lal 
Raghubans Rao, the second defendant’s son, to recover the 
immoveable properties which were the subject of a conditional 
deed of gift executed on the 4th September, 1875, by Jaswant 
Rai in favour of the first defendant, his junior wife. The 
plaintiff claimed that under the deed of gift he was entitled to 
succeed to these properties on attaining majority and that, even 
if the provisions of the deed in his favour were inoperative as 
opposed to the rules of Hindu Law, still Rani Kishori took only 
an estate limited in point of duration which determined when 
he attained majority, so that he thereupon became entitled to 
take as heir of the settlor Jaswant Rai. 


The District Judge found that the plaintiff had failed to 
prove that he was the legitimate son of Jaswant Rai’s only 
son, Lal Balwant Singh, and that, even if he were legitimate, he 
was only entitled to take the estate by virtue of a condition 
subsequent terminating the estate limited to the Rani and her 
successors in the event of his attaining majority, and that this 
tondition of defeasance, being illegal and void under Hindu 
Law as created in favour of àn unborn person, according to the 


` Gecision of this Board in Tagore v. Tagore,” was inoperative 


and void and left the Rani’s estate unaffected. 


When the case came before the High Court on an appeal 
by the plaintiff against the decree of the District Judge dis- 
missing the suit, the learned Judges dismissed the appeal on 
the ground that the plaintiff had failed to prove his legitimacy, 
and did not go into any other question. In coming to this con- 
clusion, they attached great weight to the fact that the plaintiff’s 
mother had refused to submit herself to a medical examination 
with reference to the question whether she had ever borne a child. 
The plaintiff having obtained special leave to appeal from this 
decree, presented a petition to His Majesty in Council praying 
that medical evidence on the question should be heard and re- 
corded. His prayer was granted, and two lady gynzcologists, 
having examined the plaintiffs mother and certified that she 
had given birth to a child, and both parties having agreed to be 
bound by this certificate, subject to proof as to the identity of 
the lady examined, the case was remitted by an Order of His 
Majesty in Council to the High Court with a direction that in the 
event of their being satisfied as to the.identity of the person so 
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examined, the High Court should reconsider the whole case on the 
footing that the certificate was correct and pass judgment thereon, 
and that the appeal should stand over, with liberty to either party 
to restore or amend it as they might be advised after the High 
Court had passed its judgment. After a rehearing on remand 
the High Court delivered judgment, holding, in the light of the 
new evidence, that the plaintiff was the legitimate son of the late 
Balwant Singh, and that, though the provisions in the deed in his 
favour were void under Hindu Law, as he was not in existence 
at the date of the deed, still on a true construction of the deed of 
gift the first defendant’s interest was determined on the plaintiff’s 
attaining majority, and that his father Balwant Singh «being 
then dead,-he became entitled to come in as next heir of the 
settlor. 

The plaintiffs appeal to His Majesty in Council against 
the judgment and decree of the High Court has again come on 
before their Lordships, and in view of the fact that the remand 
judgment was in favour of the plaintiff-appellant, the case has 
been argued before their Lordships as if the respondents on the 
record were appealing from that judgment. 


At the outset Sir John Simon, who appeared for the res- - 


pondents, disclaimed any intention of questioning the finding 
of the High Court in favour of the plaintiff’s legitimacy, which 
must, therefore, be taken to be established. On the other hand, 
the finding of both the lower Courts that the provisions of 
the deed in favour of the plaintiff, who was not then born, were 
illegal and void, has not been questioned on his behalf. The 
sole question, therefore, for their Lordships in this appeal is 


whether, as contended for the defendants, on the true construc- , 


tion of the deed the Rani took the estate, subject to a condition 
of defeasance in the event of the plaintiff’s attaining majority, 
and this condition subsequent being void, the Rani was entitled 
to retain the estate freed from the condition, or whether, as 
contended for the plaintiff and held by the High Court, the 
Rani only took a limited estate as custodian of the property 
until the plaintiff attained majority, when her estat®@ was deter- 
mined, and the provision in favour of the unborn son being 
illegal, the estate passed as on intestacy to the heir of the 
settlor—that is to say, to the plaintiff. 

It will be convenient in the first instance to set out the 
following table showing the relationships of the parties in the 
suit to the settlor, Jaswant Rai:— . 


P. C. 


Narsingh 
Rao 
m v. 
Mahalakshmi 
Bai. 


Sir John 
Wallis. 


P- c. 
Narsingh 
Rao 

v. 5 
Mahalaksh mili 
Bal. 


Str John 
Wallis. 
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1. Ratan Kuer= Raja Jaswant Ral (donor) =2. Rani Kishori 
d. 2nd Oct., 1880 d. 24th August, 1879. (1st defendant), 
| d. 23rd May, 1921. 


Lal Balwant Singh =1, Narainl Kuer 


b. 1841, (no issue). daughter 
convicted 2nd Sept., Mahalakshmi Bal, 
1871, œ(16th June, 1884). b. 1868 
released from prison 2. Kaitht Wali Lady (and defendant and 
August, 1883, (no issue and pre: Ist respondent) 
d. 21st January, 1899. deceased husband). | 


=3. Dunaja, married son 
1890. Lal Raghubans Rao=Rameshwa 
d. without Isane, Deb! (3rd 


1911. defendant 
Narsingh Rao (plaintiff), and and 
¿ b. and March 1894. respondent). 


In 1875, at the date of the deed, Raja Jaswant Rai, the 
settlor, had a son by his senior wife, Lal Balwant Singh, aged 
34, who was then in prison undergoing a sentence of 13 years’ 
imprisonment for culpable homicide, and a daughter, Maha- 
lakshmi Bai, aged 7, the second defendant, by his junior wife, 
Rani Kishori, the first defendant. 


. it appears clearly from the recitals in the deed, which is 
set out below, that the settlar’s intention was to disinherit his 
unworthy son, Balwant Singh, as regards his self-acquired pro- 
perty. It appears equally clear from the body of the deed 
that his intention was that, if Balwant had a son, that son on 
attaining majority should have the estate. This was a very 
natural wish on the part of a Hindu, and it is what would have 
happened if effect could be given to the deed according to its 
terms. Unfortunately, under a rule of law which has now been 
altered by the legislature but not retrospectively, the provisions 
of the deed in favour of Balwant’s unborn son are void and 
inoperative, and the plaintiff has therefore to show that, on the 
true construction of the deed, there was an intestacy when he 
attained majority by reason of the failure of the gift over in 
his favour and that he became entitled to come in as heir of 
the settlor. 


It is unnecessary to set out the earlier recitals showing 
that the property, which was the subject of the gift, was the 
self-acquired property of the donor, but it may be mentioned 
that, after his release from prison, Balwant Singh sued to 
recover the properties included in the deed on the grounds that 
they were joint family property and that, even if they were not, 
the donor had no power to dispose of self-acquired immoveable 
properties. This came before this Board on appeal to His 
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Majesty in Council in Balwant Singh v. Kishori, when both 
these contentions were rejected and the decree of the Appellate 


Court dismissing the suit was affirmed. The rest of the deed . 


was as follows :— 


“I am now 63 years-old, and weakness and loss of strength are soon 
coming on, and there is no hope of an issue being born to me, and out of the 
two sons and a daughter born, Lal Balwant Singh is the eldest, who has, 
since attaining majority, proved himself unworthy and of bad character ; 
that in spite of the instructions that were conveyed to him to correct his 
morals, he tried to make himself worse, and openly dectared himself to be 
my enemy, inasmuch as, in consultation with the wishes of the officers for 
the time being, an agreement was obtained from him to the effect that he 
would get Rs. 100 per month and improve and correct his morals, but it 
did no good and he began to commit heinous offences without even fearing 
the officers for the time being; that at last he had been committed to prison 
for 13 years on a charge of murder, and he is still in jail; that, looking to 
these facts, I was compelled to exclude him from right of representing me 
and from inheritance, under a petition, dated 5th August, 1872, and the 
younger son’s life did not last, having died when only 18 months old. T 
have now only one daughter, aged seven. I had two Ranis, one-the mother 


of Lal Balwant Singh, who died of the grief brought about by the misconduct , 


and misdeeds of her son, and the other, Rani Kishori, who is still alive. 
Therefore, for maintaining the name and protecting the property, it is 
necessary that there should be some representative, and my old age and 
uncertainty of continuous breathing stand in the way of delay, and besides 
Rani Kishori, my younger wife, there is no one else entitled to_represent me. 
I have, therefore, made a gift in favour of Rani Kishori, all my moveable and 
immoveable properties, together with all the rights and interests, both 
inherent and adventitious, all and in every shape, and appoint her my 
successor and representative, subject to the following conditions :— 

“I. That the zamindari and ‘malguzari’ in five villages, Lekhna, 
etc, as lakhiraj in perpetuity, belonging to me, would as well be owned by 
the Rani Sahib just as I owned it, and all the rights both inherent and 
adventitious and ‘saier’ and cesses, etc, appertaining to the zamindari 
would be in-her possession just as I owned it, and complete possession has 
from this date-been delivered to her and petitions would be presented in 
revenue courts, I would get her name entered in lieu of that of mine. 

“II. That the ‘jagir property in seven villages, Biaspur, etc, I 
make a gift of in favour of the Rani Sahib, but I shall appropriate their 
income during my lifetime, and would, from time to time, spend that income 
at ‘my pleasure; but whatever would out of this income be jeft as surplus 
after my death and ten per cent.-that mray for the future be fixed as ‘mali- 
kana’ the Rani Sahib would be entitled to get it, and none would be able to 
offer obstruction, und the Rani’s name would as well be entered in respect 
of these seven ‘jagir’ villages. 

“IIL That I have with great exertion built a temple of Kalka Debiat 
- Lakhna, the Rani Sahib would be the superintendent (‘mutwalli’) and in 


—— 
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possession of the temple without being interfered with by any one, but the 
‘charava’ (offerings) income of the said temple would be used in the work 
of the temple, such as the improvement of buildings, etc, according to her 
wish, just as I have up to date done, and out of the income of the temple, ıt 
would never be legal io bring any portion whatever of the income to her 
personal use. 


“TV. I have built a temple known as ‘Chatri’ in Lakhna in houour 
of my deceased’ father, Khuman Singh, and the ‘havel’ now occupied by ` 
the Rani Sahib appertains to it, That ‘Chatri and’ ‘haveli’ are from 
Lefore under the management and superintendence of Rani Kishori it would 
as heretofore remain in her possession and management of as ‘mutwalli’. 
Be it known that Thakurain Adhar Kunwar having fixed and assigned the 
‘malikang’ of Dhanma, etc, at Rs 1,249-11-0 for the expenses of ‘Chatri’, 
etc, ,had got mutation effected in favour of the Rani Sahib; but that 
amount appearing insufficient to meet the expenses relating to ‘bhog’ 
(charity), pay of ‘Pujaris’, peons and other servants of the ‘Chatri’ and for 
education of Brahman youths, and the amount of ‘malikana’ allowance 
having been decreased in the recent settlement, since then out of the ‘jagir’ 
income of Lakhna, etc.—five villages, Rs. 10 per day, I have further allowed 
for the expenses of ‘Chatri’, that the Rani Sahib should as usual continuc 
to pay the ‘malikana’ of Dhanna, etc, and Rs. 10 from the income of five 
jagir villages, and that money should be spent in the aforesaid work of 
that ‘Chatri’ and in preparation of goods and furniture that may add lustre 
to the ‘Chatri’. a 


=V, Generally the rights of my servants, friends and dependants that 
are now fixed, they are. binding upon the Rani Sahib subject to the con- 
ditions and*incidents with which they were fixed. As the daughter has not 
yet been married, the Rani Sahib is bound to prove her generous and chari- 
table spirit in this ceremony and do not give less than Rs. 50,000, Thakurain 
Adhar Kunwar Sahiba is the head member of my family, and the Rani 
Sahiba is, by reason of her being young, bound to pay respects due to her 
old age and attend upon and render service to her. She would continue to 
pay Rs, 50 per month to the married wife of Lal Balwant Singh. 


“VI. That from this date up to 16 years, i¢., when Lal Balwant Singh's 
uge, which is now 34 years, reaches to that of 50, any male issue be born by 
married wife, he would be entitled to that property on attaining majority, 
and the Rani Sahib would be bound to retain proprietary possession until 
he attains majority and deliver the property to him on his attaining majority. 
If up to this period no male issue be born to Lal Balwant Singh, without 
waiting for the birth of an issue to him, the Rant Sahib would have the 
power to appoint owner and representative and heir of the property either 
Mahalakahmi Bai, daughter, who 15 now seven years old, or her male issue if 
one_be born to her, subject to this condition that the said daughter and her 
son take up their permanent residence at Lakhna. Ff both of these oppor- 
tunities are not available, the Rani Sahiba is entitled to adopt and appoint 
kım representative and owner of the ‘riasat’ and property aforesaid, a male 
issue of Chaudhri Bhup Singh, resident of Mehdipur, who may be considered 
Ly the Rani Sahib competent and fit, and in the three: cases the Ram Sahib 
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would be entitled to impose any condition or conditions which she thinks 
necessary in regard to manner of succession and possession of property. 

“VII. If a son be born to Lal Balwant Sight by the married wife after 
the expiry of the fiftieth year of his age he would even then be entitled to 
the property after attaining his majority Therefore the said property 
should remain cither in the possession of the Rani Sahib or in that of the 
daughter, daughter’s son or adopted son, whomsoever Rani Sahib might have 
appointed as representative up to the time that boy of Lal Balwant Singh 
does not attain the age of 18, and then he would be the owner and hold 
possession of the property, and from whose possession the son of Lal Balwant 
Singh obtains the property, he would pay that person Rs. 100 per month. 

“VIO. If by chance, before the son of Lal Balwant Singh attains 
majority, and an issue being born, or before the expiry of 50 years of his 
age, or in case of no issue being born, the Rani Sahib dies, the said property 
should devolve on Mahalakshmi Bai or on her son, if alive, and he would 
remain in possession until a son is born to Lal Balwant Singh by the married 
wife and attains majority, ie, he would obtain possession when 18 years 
old, and the person formerly in possession should get Rs. 100 per month. 


“IX. Lal Balwant Singh personally has been excluded from inherit- 
ance since August, 1872; he has no power and authority to interfere with 
the proprietary possession and future powers of the Rani Sahib; but if Lal 
Balwant Singh after his release adopts an approved and grave course and 
remains obedient and in the service of Bani Sahib as a son, adopting such a 
mode of life which Rani Sahib may approve, he would besides Ra. 50 per 
month allowed to his married wife under para. V of this deed of gift, gct 
Rs. 100 per month from the Rani Sahib for his personal expenses, and this 
pay is not based on any title, nor would Lal Balwant Singh be able to claim 
it; may, its continuance would depend at the pleasure of Rani Sahib. 

“K. This deed of gift would, subject to all the terms, be held enforce- 
able from this date; but, subject to the condition that, in case the Rani Sahib 
dies before me, the entire subject of gift property would mevert to me, and 
tke deed of gift, together with all the terms, would be cancelled. 

“XL The Rani Sahib has started a money-lending and ‘sarraf’ firm 
in the name of Sri Gobindji and Rani Kishori at Lakhna with her ‘stridhan,’ 
and the deeds relating to debts appertaining to the firm and mortgage deeds 
and property, which she has contained in her name, I have nothing whatever 
to do with the business, etc, appertaining to it; they are her special pro- 
perty, and the deed of gift or any of its terms do not at present or for the 
future affect the same.” 


After a very careful examination of the able arguments 
urged before them, their Lordships are of opinién that there 
are insuperable difficulties in the way of holding that the estate 
taken by ‘the Rani was limited, as contended for the plaintiff. 
According to the recitals, the settlor’s object was to disinherit 
his son Balwant, and this purpose was effected by giving the 
estate to the Rani so that it was no longer descendible to the 
heirs of the settlor. : E 
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After reciting that the settlor had been compelled to exclude 
Balwant Singh from the right of representing him and from 
inheritance, and that for the purpose of maintaining the name 
and protecting the property it was necessary that there should 
be some representative (literally some one to stand in his place), 
and that there was none but Rani Kishori, the deed goes on, “I 
have therefore made a gift in favour of Rani Kishori of all my 
moveable and immoveable properties . . . and appoint her 
my successor and representative subject to the following condi- 
tions.” Under condition 1 the villages were to be “owned by the 
Rani Sahib just as I owned,” and complete possession was to be 
given fer. Similarly as to the 10 per cent. on the revenue of 
seven villages, condition 2 provides that, after the settlor’s death, 
“the Rani Sahib would be entitled to get it and none would be 
able to offer obstruction”. 

In their Lordships’ opinion there’is nothing so far in the 
deed to cut down the gift or prevent the Rani from taking such 
an estate in the properties, which are the subject of the gift, asa 

“wife takes in immoveable property given her by her husband. 
According to the Hindu Lawe such property is taken by her as 
stridhan and is descendible to her heirs and not'to his, and wotild ~ 
devolve first on her daughter and her daughter’s daughter and 
failing them on her daughter’s son, thus effectually excluding 
Balwant; but over such property, it is stated by Mr. Mayne, 
paragraph 664, she would have no right of alienation unless the 
gift was coupled with an express power of alienation, or, as has 
been held by"this Board, unless there are words of sufficient 
amplitude to confer it upon her. Some reliance has been placed 
on the fact that there is no mention of the donee’s heirs such as 
is generally found where it is intended to create an estate of 
inheritance, but Condition VI, which has been so much discussed, 
shows clearly that it was the settlor’s intention to establish a 
line of succession that would exclude Balwant. 

Condition VI provides that if a son is born to Balwant 
Singh within the next sixteen years —in other words, before he 
attains the age of fifty—such son is to take the property on his 
attaining majority, and the Rani is bound to retain “the pro- 
prietary possession” until he does attain majority. If, however, 
no son is born to Balwant before he attains the age of fifty, she 
is not to be bound to retain the proprietary possession herself, but 
is expressly empowered to give or bequeath it to her daughter or 
her daughter’s son, “to appoint’ owner and representative and 
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heir” her daughter the second defendant—or her daughter’s 
son if she have one, and failing them to make an adoption, and 
in regard to all three cases she is empowered “to impose any 
condition or conditions which she thinks necessary in regard to 
manner of succession and possession of property”. These pro- 
visions, which are only material in so far as they show the inten- 
tion of the settlor, in their Lordships’ opinion, clearly show that 
it was the intention of the settlor that she should not only have 
the estate, which under Hindu Law a woman has in property 
given her by her husband, but should also have power to alienate 
it to her daughter or her daughter’s son, thus enabling her, it 
may be observed, to prefer the daughter’s son to the daughter’s 
daughter, who would be a preferential heir to her stridhan. The 
effect was, whilst leaving the property to descend as stridhan and 
so exclude Balwant Singh to enable the Rani to transfer it as she 
was expected to do, to the daughter’s son if there was one, 
because according to Hindu religious ideas a daughter’s son 
stands in the place of a son and like a son is putrika, or a liberator 


from put. It was only failing them that she was to have power 


to adopt, and in all cases she was to,have power to impose condi- 
tions, of successiqn. | These provisions, in their Lordships’ 
opinion, make it clear that it was intended to give her a woman’s 
estate enlarged by the powers of alienation to her daughter and 
Gaughter’s son, already specified, and that, in default of the exer- 
cise of these powers, it was to descend to her heirs. | 

Condition VII then deals with the birth of a son to Balwant 
Singh after he had attained the age of fifty, when the widow 
might have -transferred the estate to her daughter and her 
daughter’s son or to an adopted son under condition VI, and 
provides that she or her transferee should retain the property 
until Balwant’s son. attained his majority and hand it over then. 
Further, it provides that, on succeeding to the property, Bal- 
want’s son should be bound to pay Rs. 100 a month to the person 
from whom he obtained it, an obligation by which the plaintiff 
would not be bound if it were held that he was entitled to 
succeed, not under the deed, but as heir of the settlér. 

Then comes Condition VIII, which, as translated, is not 
very clearly. worded, but provides for what is to happen in case 
of the Rani dying before Balwant Singh had attained the age of 
fifty in case a son had been born to him but had not attained 
majority, or in case no son had been born to him. In either 
event the Rani’s powers of disposition under condition VL would 
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not have come into operation, and, accordingly, the settlor himself 
provides that in these events the property is to “devolve on Maha- 
lakshmi Bai or son if alive,” who should remain in possession 
until a son was born to Balwant Singh and attain majority, in 
which case he would take, and the person on whom the property 
had devolved would be entitled to receive, Rs. 100 a month. 

These provisions for events which have not happened, in 
their Lordships’ opinion, were intended by the settlor to effectuate 
his declared object of disinheriting his son Balwant and pre- 
venting him from claiming to come in as heir on the death of 
the Rani. 

The same intention is clearly expressed in condition IX, 
which, whilst making some provision for Balwant Singh, recites 
that he personally*had been excluded from the succession and 
had no ‘power or authority to interfere with the property, posses- 
sion and future powers of the Rani. 

Condition X contains an additional condition of defeasance 
in the event of the Rani predeceasing the settlor, when the pro- 


-perty would revert to the settlor. This clause, which was no 


doubt intended to enable the settlor to make a fresh settlement, 
does not appear to throw any light on the present question. 

In their Lordships’ opinion the testator’s intention™ clearly 
was that the property should pass to the Rani and her successors 
under the deed to the exclusion of the settlor’s heirs, unless a son 
was born to Balwant and attained majority. - In that event 
Balwant’s son was to come in and take the estate under the 
deed, and not as the settlor’s heir on the suggested intestacy 
arising from the failure of the gift over to him, following the 
determination of the estate limited to the Rani and her suc- 
cessors until Balwant’s son should attain majority. 

Two intentions appear clearly in the déed, one to exclude 
Balwant altogether from inheritance, the other to bring in his 
son on his attaining majority.. Both intentions are effectuated 
under the deed by holding that the Rani and her successors took 
an estate subject to defeasance on the happening of a certain 
event, the attainment of majority by a son of Balwant. On 
the other hand, the construction contended for on behalf of the 
plaintiff would defeat the settlor’s intention by letting in Balwant 
as the settlor’s heir if he was alive, as he very well might have 
been, when the plaintiff attained majority. For these reasons 





* The words “testator’s intention” should be read as “settlor’s intention”. 
—K.J.R° 
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their Lordships are of opinion that the provisions in the unborn 
son’s favour amount to a condition subsequent, and it is a well- 
settled principle of law, which has now been embodied in sections 
28 and-30 of the Indian Transfer of Property Act, 1882, that 
in such a case “if the ulterior disposition is not valid the prior 
disposition is not affected by it.” 

Their Lordships are therefore unable to agree with the 
learned Judges of the High Court “that the Rani was left as 
a custodian oi the property until its final devolution to a full 
owner.” The Rani and her successors were put in, not merely 
as custodians until the attainment of majority of Balwant’s son, 
an event which might never happen, but also to effect tht dis- 
herison of Balwant himself by leaving the property away from 
the settlor’s natural heirs. In their Lordships’ opinion, the 
terms of the deed clearly show that they were given an estate 
which was not limited but absolute, in point of duration, and 
subject only to defeasance in case of Balwant having a son who 
attained majority or the Rani dying before the settlor. The 


learned Judges also held that there was a cesser of the Rani’s, 


estate “on the attainment of eightean years by the appellant, and 
not on, the appellant being capable of taking possession of the 
property”, citing Doe dem Blomfield v. Eyre,’ a judgment of the 
Court of Exchequer Chamber. That was the case of a gift to 
A. B. for life with a gift over which failed, and what was held 
was that it was clearly not the intention of the settlor that the 
heirs of the first donêe should take in preference to the heirs of 
the settlor. In the present case the intention was wholly to 
exclude the heirs of the settlor as such as a means of keeping 
out his unworthy son, and, in their Lordships’ opinion, it is not 
open to the Court to adopt a construction which lets them in. 
For these reasons their Lordships are of opinion that the decree 
of the High Court confirming the decree of the lower Court, 
and dismissing the suit, was correct, and that this appeal fails 
and must be dismissed with costs. The costs of the remand to 
the High Court must also be paid by the appellant. | They will 
humbly advise His Majesty accordingly. 

Solicitors for appellant: Douglas, Grant & Dold. 

Solicitor for respondents: H.. S. L. Polak. 


K J.R. Appeal dismissed. 


1. (1848) 136 E.R. 1058: 5 C.B. 713, . 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 


PRESENT: —Lorp SHaAw, LORD CARSON AND SIR LANCELOT 
SANDERSON. 


Jaigobind Pandey Ae Appellant* (Deft.) 
v. 
Ramnandan Sahai and others .. Respondents (Plfs.). 


Ejeciment, action of —Plaintiff’s title—Omus—Diluviated lands—Adverse 
possession—Pengal Act VII of 1876 (Land Registration Act)—General 
Register, entries in, whether conclusive. 


In an action of ejectment, when the defendant is admittedly in possession 
of thé land in dispute, the onws rests upon the plaintiff to prove title 
thereto. 


In the case of land liable to frequent diluviations by riyer-aclion, no 
question of title by adverse possession or prescription could arse 


Quaere: Whether entries in the General Register of revenue-paying 

estates (maintained under the Land Registration Act, 1876. Bengal Act VII 
of 1876) are ordinarily to be treated as conclusive as to what passes to the 
purchaser at a sale for arrears of revenue. 
. Consolidated Appeals No. 72 of 1925 from a judgment 
and decree, dated the 12th June, 1923, of the High Court, Patna 
(Jwala Prasad and Ross, JJ.), which reversed a judgment and 
decree, dated the 20th September, 1919, of the Subordinate 
Judge of Saran. 

‘The facts of the case appear sufficiently from the report of 
the case in the Court below; see I.L.R. 2 Pat oe 

‘ Dube for appellant. 
Ratkes for respondents. 


28th February, 1928. Their Lordships’ judgment was deli- 
vered by 

Sir LANCELOT E E are two consolidated 
cross-appeals from a decree of the High Court of Judicature at 
Patna, dated the 12th June, 1923, which reversed a decree of the 
learned Subordinate Judge at Chapra, dated the 20th September, 
1919. 

The issue between the parties is as to ownership of the 
lands in a village or mauza called Babhangawan, in the Saran 
district, except a portion of it which measured 33 bighas and 3 
kathas, and which is admitted to belong to and to be in the 
possession of the plaintiffs. 


*P.C. Appeal No. 72 of 1925, 28th Hebe, 1928, 
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Proceedings were instituted under the provisions of section 
145 of the Code of Criminal Procedure, and the Magistrate 
decided that the defendant-appellant was in possession of the 
lands in dispute, and was entitled to remain in possession until 
custed by due course of law. 


Thereupon the plaintiffs filed the present suit on the 21st 
of December, 1914. 


They alleged that the entire lands of Mauza Babhangawan 
were within Mahal Raiputti, Tauzi No. 3142, which belonged to 
thein ; that they had been dispossessed by the order of the Magis- 
trate; that the defendant had no title thereto, and they cbaimed 
a declaration that the entire Mauza Babhangawan was within 
their Mahal No. 3142, possession and mesne profits. 


The first defendant admitted that the plaintiffs were in. 


possession of 33 bighas 3 kathas of the land in Babhangawan, 
but disputed the plaintiffs’ title to any more land therein. The 
learned Subordinate Judge held that the lands in dispute apper- 


tained to the defendant’s Mahal Tauzi, No. 3143, and that the ` 


plaintiffs had no title thereto. ° 


He accordingly dismissed the plaintiffs’ suit with costs, and 
directed that his finding regarding the 33 bighas 3 kathas should 
be embodied in the decree. From this decree the plaintiffs 
appealed to the High Court of Judicature at Patna. 


The learned Judges of the High Court allowed the appeal 
in part, and set aside the decree made by the learned Subordinate 
Judge. By the High Court’s decree, it was declared that the 
plaintiffs were entitled to one-third of 771 acres 2 roods 37 
poles, shown in the revenue survey as Mauza Babhangawan, 
with the exception of 33 bighas 3 kathas with Tespect to which 
the Court had already given the plaintiffs a decree. It was 
further ordered that the plaintiffs should be awarded possession 
over the aforesaid area (minus the 33 \bighas 3 kathas) with 
mesne profits to be determined by the lower Court from 1320 
until delivery of possession or three years from the date of the 
decree, whichever is earlier. 

It was further ordered that there should be no mesne 
profits with respect to the 33 bighas 3 kathas which were 
declared by the Court below to be in the plaintiffs’ possession. 

Directions as to costs were included in the decree: of the 
High Court. l 

R—8 


P.C. 


Jaigobind 
Pandey 
v, . 
` Ramnandan 
Sahai. 


Sır 
Lancalot 
Sanderson. 
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As already stated, both parties have appealed against the 
High Court’s decree. 

Jaigobind Pandey, who was the defendant No. 1 in the 
suit, in his appeal alleged that the plaintiffs’ title as constituted 
by the permanent settlement, was limited to a specific and defi- 
nite area, vig., the 33 bighas 3 kathas of land hereinbefore re- 
ferred to, and that, with the exception of the said area, the 
plaintiffs had not proved a title to any portion of the village 
of Babhangawan. 


His printed case contained allegations as to limitation and 
adverge possession, but it may be stated at once that it was 
admitted by the learned counsel for both parties in this appeal 
that, owing to the nature of the lands, their periodical diluvia- 
tion by the water of the river and the disputes relating thereto, 
no question of title by adverse possession or prescription could 
arise. 

The position adopted by the appellant Jaigobind was that 
hè was in possession of the lands in dispute under the Magis- 
ttate’s order, that the onus was on the plaintiffs to prove title 
thereto, and that they had failed so to do. 


"~The case of the plaintiffs-appellants shortly stated was that 
thë ducumentary evidence proved the plaintiffs’ title to the whole 
of the village of Babhangawan; and that in any- event the 
plaintiffs claimed through purchasers at sales held under Act Kl 
of 1859, and were entitled to the whole of Babhangawan, as 
recorded in the books of the Collector as part of Tauzi No. 3142. 


The following statement contained in the judgment of Jwala 
Prasad, J., shows the various parties to the suit, and traces the 
title of the plaintiffs to the Mahal Raiputti, Tauzi No. 3142 and 
of the defendant to the Mahal Raiputti, Tauzi No. 3143: 


“The plaintiff No. 1 and the predecessors of the plaintiffs Nos. 2 to 11 
purchased at a revenue sale the Ijmali Khata of Mahal named Raipati, 
Tauzi No. 3142, on the 6th January, 1883. Khata No. 1 of that Tauzi 
was purchased at a revenue sale by one Balbhadra Salay on the 10th 
January, 1901.e He sold a part of it on the 21st December, 1901, to plaintiffs 
12 to 14 and the reminder on the 2nd February, 1902, to plaintiff No. 15. 

* “Thus the plaintiffs are now the owners of the entire Mahal Raiputti 
bearing Tauzi No 3142, The serial number of this Mahal was 82 in the 
register of 1249. It was subsequently altered to No. 114 and then to 
No. 2007 (Tauzi) and now it bears Tauzi No. 3142. 

“Close to this, there is another Mahal of the same name Raipatti the 
serial nujuber whereof was 84 in the register of 1249 which was altered to 
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No. 116 and then to No. 2009 (Tauzi) and now it bears Tauzi No. 3143. 
This was purchased in 1899 at a revenue sale by defendants 2 to 3 in the 
Farzi name of their servant Gopal Das from whom they obtained a Ladavi 
deed (Ex. 49) and then sold it to defendant No. 1 Jaigobind Pandey, brother 
of defendant No. 6, who is the servant and Gomashta of defendants 2 to 3. 
Defendants 1 and 6 are members of a joint family and are joint in mess and 
business, Defendants 4 and 5 are the Thicadars of the said Mahal. The 
two Mahals Raipatti bearing Tauzi Nos. 3142 and 3143 are situate in 
Fargana Kasmar, district Saran. 

“The dispute in this case concerns a block of land shown and desig- 
nated as Mauza ‘Babhangawan’ in the Thak and the revenue survey inaps of 
1843-44, bearing No. 53, covering an area of 771 acres 2 roods 37 poles 
defined by boundaries noted therein. Contiguous to the south-east of 
‘Babhangawan’ are the lands shown in the Thak and the revenue maps of 
1843-44 in No, 179 under the name of Mauza ‘Kedarpura Babhangawan’, 


with an area of 267 acres 1 rood 3 poles.” 

Their Lordships are of opinion that the appeal presented 
by the defendant-appellant Jaigobind is without any foundation 
and must fail. They did not consider it necessary to hear the 
lcarned counsel for the plaintiffs in respect of this appeal, and 
in view of the elaborate and complete judgments delivered by 
the learned Judges of the High Court, in which the whole of 
the documentary evidence, on which the appeal depends, was 
very carefully reviewed, they do not think it necessary to say 
more than that in view of the aforesaid evidence the contention 
that the plaintiffs have a title to no more than the said 33 bighas 
and 3 kathas in the village of Babhangawan is clearly untenable. 

The appeal filed by the plaintiffs presents more difficulty. 

The first point, upon which the plaintiffs relied in this 
appeal, is that they claimed through purchasers at sales held 
under Act XI of 1859, and that consequently they are entitled 
to the whole of Babhangawan as recorded in the books of the 
Collector as part of Tauzi No. 3142. 

There is no doubt that the predecessors-in-title of the 
plaintiffs purchased the Mahal Raiputti, Tauzi No. 3142, at 
sales held under Act XI of 1859. The certificates make that 
plain. 4 
The sale certificate dated the 29th September, 1883, which 
referred to the sale of the 6th January, 1883, shows that'the 
Ijmali share in Mahal Raiputti, Tauzi No. 3142, was sold for 
arrears of Government revenue, that the share was subject to 
a separate annual Jama of Rs. 1240-7-3, the Sadar Jama of 
the entire Mahal was stated to be Rs. 2028-8-62, and the name 


P.C. 
nggi 
Jalgobind 
Pandey 
F. 
“ Ramnandan 
Sahai. 
Sir 
Lancelot 
Sanderson. 
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of the proprietor was Ghinnu Singh. In this certificate the 
villages in the Mahal which were sold are not specified. 

The sale certificate, dated the 10th September, 1900, which 
related to a sale of the 9th June, 1900, shows that Balbhadra 
Sahay was under Act XI of 1859 declared the purchaser of 
the shares of the property specified in the certificate, and of 


‘which a separate account had been opened. 


The Mahal was Raiputti and the Tauzi No. 3142. 

In this certificate seven villages were named, one of oe 

is ‘“Babhangawan-Kedarpura 8 as.’ 

It was declared that the Sadar Jama of the property sold 
was Rg. 774-15-94 and the Sadar Jana of the entire Mahal was 
Rs. Z,005-1-54. 

It appears therefore that the shares mentioned in the two 
certificates were subject to the payment of the two sums of 
Rs, 1,240-7-3 and Rs. 774-15-9} respectively in respect of Gov- 
ernment revenue, and the Sadar Jama of the entire Mahal was 
stated in one certificate to be Rs. 2.028 -8-64 and in the other 
Rs. 2,005-1-54. 

* The question is whether the two sales, to which the above- 
mentioned certificates relate, included the whole of the village 
Babhangawan, and if not, what, if any, part of it. 

The sale certificate relating to the defendant’s Mahal, Tauzi 

No. 3143, was in respect of a sale of the whole of the estate of 


` Raiputti, Tauzi No. 3143, dated the 6th June, 1899, the Sadar 


Jama being stated as Rs. 7,236-4-6}. 

Under Act XI of 1859 the Collector had power to sell for 
arrears of revenue the estates or (in cases in which separate 
accounts are kept for one or more shares) the shares of estates 
in respect of which the arrears of revenue are due, and by the 
Bengal Act XII of 1868, which is to be read with and taken as 
part of the said Act of 1859 provision is made that in that Act 
and in Act XI of 1859 the word “estate” means any land or 
share in land subject to the payment to the Government ‘of an 
annual sum in respect of which the name of a proprietor is 
entered on ¢he Register known as the General Register of all 
revenue-paying estates, or in respect of which a separate account 
may, in pursuance of section 10 or section 11 of the said Act XI 
of 1859, have been opened. 

It was contended on behalf of the plaintiffs that they are 
entitled to the estate sold at the above-mentioned revenue sales, 
tis., the lands which ‘were subject to the payment of the, said 
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two annual sums of Rs. 1,240-7-3 and Rs. 774-15-94, in respect 
of which the successors of Ghinnu were entered in the General 
Register of revenue-paying estates, and in respect of which sepa- 
rate accounts had been opened under section 10 of Act KI of 
1859, that is to say, to the Mauza Babhangawan with the area 
ef 771 acres 2 roods 37 poles. 

It is clear, therefore, that reference must be made in the first 
instance to the General Register of revenue-paying estates in 
order to ascertain the estate or share of the estate which the 
Collector was entitled to sell in respect of the arrears of revenue. 


It was agreed by both of the learned counsel who appeared 
for the parties, that Exhibit 64 (a) (printed at pages 386-7 of the 
record) is a copy of the material entry in the General Register 
of revenue-paying lands which relates to the Mahal, Tauzi No. 
3142, which may be called the plaintiffs’ Mahal—and that Exhibit 
64 (d) (printed at pages 388-90) is a copy of the entry in the 
said General Register which relates to the defendants’ Mahal, 
viz., Tauzi No. 3143. 


. These- registers are in the form provided by sections 6 and 
7 of Bengal Act VII of 1876. - 


The entry relating to the plaintiffs’ Mahal gives the name 
of the Mahal as Raiputti, the Tauzi No. 3142, and the names 
and residence of the proprietors. It describes the Mauza as 
“Babhangawan 5 as. Mauza,” and states the Government 
revenue of the estate to be Rs. 2,028-8-63, which in consequence 
of a deduction in-respect of land acquired for the railway is 
reduced to Rs. 2,005-1-54. 


The area is not mentioned, but there is an entry of the 
number “3375” which refers to the entry in the Mauzawar 
Register, which gives the area of Wa EaNER Kedarpura” 
as 771 acres 2 roods 37 poles. 


The entry in the General Register relating to the defend- 
ants’ Mahal gives the name of the Mahal as Raiputti, the Tauzi 
No. 3143, and the names and addresses of the proprietors; the 
Mauza is described as ““Babhangawan Kedarpura 6 as. 1 Mauza.” 

In this entry the area of the Mauza is stated to be*267 
acres 1 rood 15 poles. 

' The Government revenue of the estate is stated to be 
Rs. 7,262-10-11, which is reduced on account of land acquired for 
the railway to Rs. 7,236-4-6}. The reference number to ‘the 
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Mauzawar Register is 3376, which describes the area of “Babhan- 
gawan Kedarpura” as 267 acres 1 rood 3 poles. 


“It was argued on behalf of the plaintiffs that the entries 
in the General Register were conclusive, and that if that be 
so the plaintiffs’ predecessors purchased the whole of the lands 
in Mauza Babhangawan, and that the predecessors of the defend- 
ant purchased Babhangawan Kedarpura, which was a distinct 
Mauza different from Mauza Babhangawan. 


Their Lordships do not think it necessary to express any 
opinion on the question whether ordinarily the entries in the 
General Register of revenue-paying estates are to be treated as 
conclusive as to what passes to the purchaser at a sale for arrears 
of revenue under Act XI of 1859, and they desire to guard 
themselves by making it clear that their decision in this case 
must not be taken as a decision of that question, which is one of 
much importance, ` 

One sufficient reason for not deciding the above-mentioned 
ENA is that in this case the entries in the said General 

egister òn material matters are so ambiguous that if reference 
is to be made to them alone, it is not possible to say with any 
certainty what was sold, at the revenue sales, and consequently 
that in this case the entries in the General Register by themselves 
cannot be considered to be conclusive on the above-mentioned 
question. 

As, for instance, in the entry relating to the plaintiffs’ 
Mahal, Tauzi No. 3142, the entry under the heading of “Name 
of Mauza” appear the words “Babhangawan 5 as. Mauza.” 

The learned counsel, who appeared for the defendant, argued 
that the entry meant that one-third of the Mauza only was in- 
cluded in the estate, Tauzi No. 3142, which was liable to the 
revenue of Rs. 2,005-1-54. On the other hand, the ‘learned 
counsel for the plaintiffs urged that the meaning, placed upon 
this entry by the defendant, was not correct, and that it did not 
mean a 5 annas share of the Mauza Babhangawan. He suggest- 
ed that it meant something else, and he referred their Lordships 
to Ex. T (1) for the purpose of supporting his contention. 

It was not clear to their Lordships what exactly the effect 
of this contention was, except that in the end the learned counsel 
was constrained td’ suggest that the said entry in the General 
Register was a mistake. ` 


as 
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Again, the area of the village of Babhangawan is not men- 
tioned in the said General Register, and in order to ascertain 


that area, reference to documents other than the General Register 
is necessary. 

„One of these documents is the Mauzawar Register, and it 
is curious to note that in that register (Kix. 64 (b) at page 384 
of the record) the Mauza is not described as ““Babhangawan” 
but as “Babhangawan Kedarpur”, with an acreage of 771 acres 
2 roods 37 poles. 
: The same name “Babhangawan Kedarpur” is used in Mau- 
zawar Exhibit 64 (e) with an area of 267 acres 1 rood 3 poles. 

In the General Register relating to the defendants’ Mahal, 
Tauzi No. 3143, the name of the Mauza therein referred to is 
entered as “Babhangawan Kedarpura 6 as. Mauza,” with an 
area of 267 acres 1 rood 3 poles, and as being included in the 
estate liable for the revenue of Rs. 7,262-10-11. 

In these circumstances their Lordships are of opinion that, 


whatever may be the general rule, as to which they offer no, 


opinion, in this case the entries in the said General Register 
are so ambiguous that in order to Ascertain their meaning refer- 
ence to other documents and evidence is necessary, and it is not 
possible to hold that the entries in the said General Register are 
in themselves conclusive as to what passed at the above:mention- 
ed revenue sales to the purchasers. 

The next point raised by the learned counsel for the plain- 
tiffs was, that if it were permissible to go beyond the entries in 
the General Register, then the survey maps, the mauzawar and 
Mahalwari registers, and the Collector’s mutation registers were 
the best evidence of what had been permanently settled, and that 
the earlier documents produced in the case, when rightly con- 
strued, were quite consistent with the above-mentioned maps and 
the registers. 


It was contended that from the year A.D. 1790 the villages 
Babhangawan and Kedarpura were known as distinct villages 
but that they were treated as one Mauza for revestue purposes 
under the name of Babhangawan Kedarpura or Kedarpura Ba- 
bhangawan, and that one-third of the total area of these villages, 
namely, 1163 or 1161 bighas was settled with Ghinnu Singh, one 
of the predecessors-in-title of the plaintiffs, and that the re- 
mainder of the total area, vis., about 2324 or 2321 bighas was 
settled with Parbhu Singh, the predecessor of the.defendant. 


P.Q 
Jaigohind 
Pandey 
. v. 
Ramnandan 
Sahai. 
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It was further argued that in or about the year 1843 the 
part of-the country, in which the villages were situated, was 
surveyed and that the survey maps for the first time showed 
Babhangawan and Kedarpura witb defined boundaries and se- 
parate areas, that Kedarpura vilage sometimes had the word 
Babhangawan before or after it; that the two villages from that 
time were treated as separate entities for revenue purposes; that 
there must have been a division by metes and bounds between. the 
predecessors of the plaintiffs and the predecessors of the defend- 
ants and that the plaintiffs’ predecessors became the owners of 
the whole of the village of Babhangawan as part and parcel of 
the Mahal Raiputti, Tauzi No. 3142. 

It is not necessary for their Lordships to state in greater 
detail the contentions of the plaintiffs on this point, for they are 
fully and clearly, set out in the judgments of the High Court. 

There is no doubt that the defendant was in possession of 
the lands in suit, and that the plaintiffs had to prove their title 
in order to support their claim to the whole of the lands in the 
village of Babhangawan. 5 

The learned counsel on each side with much care drew their 
Lordships’ attention to the many documents, registers and maps 
exhibited in the case, and their Lordships are indebted to the 
learned counsel for the assistance which they rendered not only 
in that respect, but also by their argurents—presented both in 
detail and in a summarised form. 

The High Court decided that the plaintiffs had not proved 
their title to the whole of the village of Babhangawan. 

The conclusion of the High Court, however, was that Ghinnu 
Singh, the predecessor of the plaintiffs, had land not exclusively in 
Babhangawan but in Babhangawan and Kedarpura; that Parbhu 
Singh, the predecessor of the defendant, had land not exclusively 
in Kedarpura but in Kedarpura and Babhangawan, and that 
the shares of Ghinnu Singh and Parbhu Singh in the land of 
both villages was one-third and two-thirds. 

The lefrned Judges held that as the present litigation was 
confined to Babhangawan alone, no question arose as to the 
plaintiffs’ right in Kedarpura. Consequently the decree of the 
High Court was made in the form and to the extent which has 
been already mentioned, we, that the plaintiffs were entitled 
to one-third of the area now shown in the revenue survey as 
Mauza ,Babhangawan. 
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The question which-their Lordships have to consider is P.G 
whether the plaintiffs have succeeded in showing that the deci- ia 
sion of the High Court was wrong. a p, 

The evidence has been referred to very fully in the judg- erga 


ments of the learned Judges in the High Court, and their Lord- mae 
ships think it is unnecessary to set it out again in detail. It is Lancelot 
sufficient to say that with the assistance of the learned counsel 
they have considered it fully, and they are of opinion that 
there was ample evidence to justify the above-mentioned con- 
clusions at which the learned Judges of the High Court arrived, 
and the decree which was made in accordance therewith. . 


It was submitted by the learned counsel for the plaintiffs f 
al the end of his argument, that if their Lordships were of 
opinion that the plaintiffs had not proved their title to the whole 
of the village of Babhangawan a declaration should be made that 
the plaintiffs’ share was the above-mentioned area of 1163 or 
1161 bighas, and that there should be an allocation of that area 
to the plaintiffs within the boundaries of the Mauza Babhanga- * 
wan as they are now shown in the revenue survey maps: It is 

aua not possible for their Lordships, on the materials which are 
now before them and at this stage of the proceedings, to accede 
to this application. ` 

Their Lordships therefore are of opinion that both the 
appeals should be dismissed, and that in view of this result no 
order should be made as to the costs of the appeals to this Board. 


They will humbly advise His Majesty accordingly. 
Solicitor for appellant : H. S. L. Polak. 
Solicitors for respondents: T. L. Wilson & Co. 


K J.R. Appeals dismissed, 


F. B. 
Commis- 
sioner of 
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[FULL BENCH-} 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: Sır Murray Coutts TROTTER, Kt., Chief 
Justice, Mr- Justice BEASLEY AND MR. Justice MADHAVAN 
Nair. A 


The Commissioner of Income-tax, Madras .. Referring 
O fiicer* 


v. 
Rao Saheb A. S. Alaganan Chetty of 
Bodinayakanur w Assessee. 


Income-tay Act (XI of 1922), S. 10 (2) (ir)—Capital paymemi—Esr- 
bendtture not being capital—Payment made for purpose of working con- 
, ract—Payment made for obtaining contract—Distwciton—T est. 


The assessees were persons who used to try for and frequently obtain 
contracts from a tea-growing company for the cartage of their tea down 
to Kodaikanal Road Station for entrainment. In the assessment year in 
question, there was a rival contractor who was obviously regarded as likely 
to be a very dangerous competitor for the contract. In order to induce 

. him not to compete the assessees paid him down a sum of Rs. 12,000, 
* Held, that the said sum of Rs. 12,000 was paid not for the purpose of 
working the contract but of obtaining it, that the payment was therefore: 
of a capital nature, and that the asseasees were not entitled to a deduction 
in respect thereof under S. 10 (2) (ix) of the Income-tax Act. 


Difference between capital payments and expenditure not being- capital. 
Case stated-under section 66 (2) of Act XI of 1922 by the 
Commissioner of Income-tax, Madras, in I.T. Appeal No. 765 
of 1926-27 on the file of the Assistant Commissioner of Income- 
tax of Madura on the following questions :__ 
(1) “Whether the sum of Rs. 12,000 paid in the year of account in 
the circumstances stated above was expenditure (not being capital expendi- 
ture) incurred solely for the purpose of earning the profits and gains of 


the petitioner’s business so as to be allowable as a deduction under 
section 10 (2) (ix). 


(2) Whether the petitioner should be declared not liable to tax on 
the above amount on the ground that the same amount was treated as 
income of the payee and was taxed in his bands,” 


The Cofnmissioner’s reference was as follows :— 
Under S. 66 (2) of the Income-tax Act (XI of 1922) I have 
the honour to state the following facts and to request that the 


opinion of the Hon’ble the Judges of the High Court may be obtain- 
ed on the questions appended thereto. 





*Ref, Case Na. 12 of 1927. 2nd February, 1928 
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2. The petitioner, Rao Saheb A. S. Alaganan Chetty, has been 
doing business continuously since December 1, 1907 as carting 
contractor to the Kanan Devan Hills Produce Company, Limited. 
His relations with the company during this period were defined in a 
series of contracts, some of which were for one year and some for 
longer periods. In and before the year beginning 1st December, 
1920, there was apparently no competition for the contract. The 
contract for the year fixes the rate of payment to the contractor at 
“Rs. 15 per ton gross for produce and goods of whatever kind or 
description transported from Kodaikanal Road Railway station to 
Bottom station and vice versa.” For the year following (1921-22) 
the rate is shown in the contract as Rs. 148-0 per ton grosa For 
the year 1922-23 the rate is Rs. 1412-0. This fall in the rates to 


a figure below Rs. 15 per ton is said to be due to the fact that a com- * 


petitor, whom I call X, had offered to do the work at the lower 
Tates, and although not successful in obtaining the contract for 
himself, had nevertheless forced the petitioner to reduce his demand. 
The next contract was for a period of 3 years beginning from the 
Ist December, 1923. The rate specified therein is “Rs. 15 per ton 


gross for transport of all goods of whatever kind or description ° 


and bulk from Kodaikanal Road, Railway station to Bottom 
station and Rs. 14-12-0 (Rupees fourteen and annas twelve) per 
ton gross for transport of all produce and goods of whatever kind 
and description and bulk from Bottom station to Kodaikanal Road 
Railway station.” These rates are evidently more favourable to 
the contractor than those of the two previous years and little below 
those for the year 1920-21. 

3. It is asserted, and I do not propose to dispute, that before 
this contract was given to the petitioner an arrangement was arrived 
at between him and K under which he agreed to pay a sum of 
Rs. 12,000 to X on condition that the latter would abstain from 
competing for the contract. 


4, In the year of assessment, 1926-27, the petitioner’s accounts 
were examined with a view to determining the income of the pre- 
vious year. It was found that the sum of Rs. 12,000 referred to in 
the previous paragraph had been adjusted in October 1, 1925; to 
the credit of X. It is admitted that this entry does not represent 
a pay of cash but for the purposes of this case it is*agreed that 
payment of the whole sum shall be taken to have been made on the 
date mentioned. f 

5. In the assessment made upon X in the assessment year 
1926-27 this sum of Rs. 12,000 was brought into computation as a 
sum received by X in the year of account 1925-26. 

6. The petitioner, claimed that this sum of Rs. 12,000 should 
be deducted in computing his income as being expenditure aflowable 
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ander sub-clause (ix) of clause 2 of S. 10 of the Act. The Income- 
tax Officer disallowed this claim on the ground that the expenditure 
“relates to the preliminary process of acquiring the contract and 
is not expenditure incurred in the year of account during the regular 
course of business.” The Income-tax Officer’s decision was up- 
held on appeal by the Assistant Commissioner. 

7. The petitioner now contends that the decision of the Assist- 
ant Commissioner is erroneous in point of law. His vakil has agreed 
to the submission of the following two questions as being those 
arising out of the order under section 31:— : 

(i) “Whether the sum of Rs. 12,000 paid in the year of account in 
the circumstances stated above was expenditure (not being capital expendi- 
ture) incurred solely for the purpose of earning the profits and gains of 
the petitioner’s business, so as to be allowable as a deduction under 
section 10 (2) (ix)”. 

(li) “Whether the petitioner should be declared not liable to tax 
on the above amount on the ground that the same amount was treated as 
income of the payee and was taxed in his hands”. 

8. My opinion on the above two questions is as follows :— 

(i) The question is briefly whether the expenditure refer- 
fed to is capital expenditure, The vakil contends that it was 
not because the money was spent and the petitioner has nothing 
by way of capital to show for it. In other words, he did not, 
by means of this payment, acquire an asset. This contention 
appears to me to overlook the distinction between “capital” and 
“capital expenditure”. The case of the “Countess Warwick” Steam- 
ship Co., Lid. v. Ogg? and the judgment of Lord McLaren in the 
case of the Granite Supply Association, Ltd. v. Kitton® may be cited 
as authority for the view that capital expenditure does not neces- 
sarily mean expenditure resulting in an increase of capital. It is 
further asserted that X, the payee, had no power to dispose of the 
contract, and therefore the payment cannot be said to have been 
made with the object of securing the contract. It was, however, 
admittedly made to eliminate competition and thus to enable the 
petitioner to obtain the contract. I am therefore unable to see that 
this argument has any force. It is no doubt true that as a result 
of this payment the petitioner found himself in a position to derive 
increased profits, but the payment was certainly not part of the actual 
business operations by means of which these profits were derived. 
I consider that the payment was of a capital nature and that the 
question should be answered in the negative. 

(ii) The fact that a particular sum was taxed as a 
“revenue” receipt in the hands of X has no bearing on the ques- 
tion whether the same sum should be treated as “revenue” ex- 


1. (1924) 8 Tax Cases 652, 2. (1905) 5 Tax Cases 168 at 171. 
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penditure in assessing the petitioner. The answer to that question 
must depend, I consider, on whether the expenditure claimed is 
covered by statutory provision. My view, therefore, is that the 
deduction cannot be allowed on the ground on which it is here 
claimed. I may support this view by citing a remark of Mr. 
Justice Rowlatt’s in the case of Thomas v. Richard Evans & Co., 
Lid: 
j “The money that comes in may be... capital expenditure of the 

person who pays it and income of the person who receives it.” 

M. Patanjali Sastri, Special Counsel for Referring Officer. 

Vere Mocket and L. S. Veeraraghava Atyar for respondent 
(assessee ). . 

The Court delivered the following 

JupGMENTS +The C)uef Justice__The facts in this case 
are simple and raise a point in a very clean form. The assessees 
were persons who used to try for and frequently obtain con- 
tracts from a large tea-growing company for the cartage of 
their tea down to Kodaikanal Road station for entrainment. 
The contracts were made at a flat rate which varied from year 
to year, so much per ton. In the year we are concerned with 
there was, and apparently there had been in former years also, 
a rival contractor who is referred to as Mr. X who was obviously 
regarded as likely to be a very dangerous competitor for the 
contract; and in order to induce him not to compete the assessees 
paid him down a sum of Rs. 12,000. That they say they are 
entitled to recover as being expenditure not in the nature of 
capital expenditure incurred solely for the purpose of earning 
such profits or gains. The result was that as Mr. X did not 
compete, they had the whole field to themselves, they got the 
whole contract and were able by screwing up the figures in former 
years to make more profits than they would have done in those 
former years. As a matter of fact the probability is that the 
extra profits they got just about squared with the Rs. 12,000 they 
paid to Mr. X. The principles that apply are contained in the 
statute of course and are much illuminated in our opinion by 
two cases, one in the Court of Appeal and another tn the House 
of Lords in England to which we shall refer and which seem 
to us to explain in the clearest possible way the distinction be- 
tween capital payments and expenditure not being capital, where 
it is conceded that in every case the expenditure is incurred 
solely for the purpose of earning the profits. I have really 
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read the material part of the Indian Statute. It is section 
10 (2) (ix): 
“(2) such profits or gains shall be computed after making the following 
allowances” S 
and the only one we are concerned with is sub-section (ix): 
“any expenditure (not being in the mature of capital expenditure) im 
curred solely for the purpose of earning such profits or gains”. 

The first English case to which I propose to refer is a case 
of the City of London Contract Corporation, Limited v. Stwes* 
in'the Court of Appeal before a very powerful court consisting 
of Losd Esher, Bowen, L. J. and Fry, L. J. The first passage 
I am going to read is an observation made by Bowen, L. J. in the 
course of the argument and it appears to me to be as clear and 
sharp-cut a distinction as any to be found in the other cases. In 
that case the assessees took over a business of another company 
which had a number of unexecuted contracts on hand and the 
taking-over company paid a lump sum of money to the outgoing 
company to obtain the benefit of these contracts and claimed it 
as a deduction. Lord Justice Bowen in the course of the argu- 


ment said this: Ean 


“You do not use it (that is, the money which had bought the 
contractual rights) ‘for the‘ purpose of’ your concern (which means ‘for 
the purpose of carrying on your concern’) but you use it to acquire the 


concern”. 


ad. 
Similarly Lord Esher at page 244:.. - 

“Here is a clear statement that the difference between money ex- 
pended in the year in order to earn income which was to be received in 
the year, and the income so received, was £128,000. That is the net profit 
within the year, that is the sum upon which income-tax is to be paid; and 
it is as plain as plain can bè that you cannot deduct from those net 
profits so arrived at any part of the capital which you so invested, whether 
you paid it or not for the purchase of the business which you were obliged 
to purchase before you could begin the difference between expenditure 
and income year by year. If you do not darken it with words, it is as 
plain as plain can be”. 

Now I to a case in the House of Lords, John Smeth & 
Son v. Moore.” The facts I need not really go into because the 
passage I am going to cite from Lord Sumner is really what 
directly bears on this case: | 

“They (the company) said, much as has been said in this case, that 
before profits can be made out of working a contract, the contract has 





4. (1887) 2 Tax Cases 239. 
` TM 5, (10921) 2 A.C; 13. 
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to be got and the payment of its price is the root of the profits. The 
Court held that, this sum was paid with the rest of the aggregate price 
to acquire the business and thereafter profits were made in the business; 
the sum was not paid as an outlay in a business already acquired, in order 
to carry it on and to earn a profit out of this expense as an expense of 
carrying it on. The same is true of the appellants. The whole price 
paid, in cash or in account, was a sum employed or intended to be em- 
ployed as capital in the trade of the company, and therefore cannot be 
deducted in ascertaining profits for income-tax or excess profits duty”. 

I only wish to refer just in passing to one other case which 
is the case of the ship-builder and the buying of all the contracts, 
“Countess of Warwick” Steamship Company v. Ogg.’ It 
is the judgment of a single Judge but it is a ,judg- 
ment of Rowlatt, J., a very great authority in income-tax cases 
in which he has specialised for so many years. I will not quote 
his language but the short point was this. The Steamship Com- 
pany in question had arranged for the purchase of a steamship 
on the very common system whereby the ship-builders are paid 
a lump sum in part payment.as soon as the keel is laid in the 
yard, and the rest of the priee is paid in instalments as the fabric 
is gradually built up. After about £30,000 had been paid to the’ 
ship-builders which was a very small portion of all that would 
ultimately have to be paid, there was a slump in freights and the 
owners came to the conclusion‘ that it would be impossible for 
them to carry on the business of running this ship as a freight- 
earning ship at any profit whatever and they therefore sought 
to get out of the liability for paying fora thing that in their 
hands would be perfectly useless. -The £30,000, of course, was 
gone, but in order to get out of the contract they had to pay 
another £30,000 and the argument that found favour was that 
this was not a loss which could be brought into the profit and 
loss account, because, although it is difficult to say it resulted in 
any increase of capital or plant in the nature of capital to the 
ship-owners, it was incurred in relation to that part of their 
business. 

That being the state of affairs, what is the position here? 
Applying the one which, to my mind, is the easiegt to apply, 
Bowen, L. J.’s test, surely any plain man would say that this 
money was paid not for the purpose of working the contract but 
of getting it, it was the price that had to be paid to obtain the 
contract at all. This appears to us to answer the first question 
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propounded to us and to answer it adversely to the assessee. In 
that view it is unnecessary to answer the second question. We 
therefore answer the first question in the negative, confirming the 
decision of the Income-tax Commissioner, and order the assessee 
to pay Rs. 250 by way of costs to the Income-tax Commissioner. 
Beasley, J..—I agree. 


Madhavan Natr, J.:—I1 agree. 
A.S.V. First question answered in the negative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: MR. Justice WALLACE AND Mr. JUSTICE 
SRINIVASA ATYANGAR. 


Metukur Subba Reddy .. Appellani* (2nd Deft.) 


v. 
Damavarapu Venkatasubba Reddy and 
another ..  Réspondents (Plffs.) 


Madras Estates’ Lond Act, Ss. 42 and 147—Scope of—Transfer of 
holding—Absence of notice to landholder—A pplication by londholder against 
transferor for determination of excess reni—Transferee in possession on 
the date of the appheahon but not made a party—Transferor ex parte and 
decree fixing excess reni—Subsequent pusi for rent at enhanced rate agowmsi 
transferor and tronsferee—Tronsferee if bound by the prior decision fixing 
excess rent, 

“A landHolder- to whom no notice of the transfer of the holding had 
been given by the ryot or by his transferee filed an application against the 
transferor under section 42 of the Madras Estates Land Act for the determi- 
nation of the excess of rent payable in respect of the holding on the ground 
of excess in the area. The transferee was as a matter of fact at that time 
in possession of the holding, but he was not a party to the application. 
The transferor remained es porte and a decree was passed in favour of 
the landholder fixing the excess rent payable. The landholder subsequently 
instituted the present suit for rent at the enhanced rete and impleaded both 
the transferor and the transferee as defendants. The transferee pleaded 
that, as he was no party to the prior proceedings for the enhancement of 
rent, he was not bound by the decree made therein and was entitled to re- 
open the question of the propriety of the enhancement. 

Held, that, by virtue of section 147 of the Madras Estates Land Act, 
the decision in the previous proceedings for enbancement of rent against 
the transferor was binding on the transferee so as to disable him from 
showing that the decision therein was wrong and that, having regard to 
the actual extent of the land, he was not liable for the increased rent. 

Section 147 of the Madras Estates Land Act applies to proceedings under 
S. 42 and is not confined to proceedings for actual recovery of rent; in 


“S.A, No, 160 of 1925. : f 22nd November, 1927, 
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other words, S. 147 does not restrict the estoppel against the transferee merely 
to actual suits for rent but applies also in the case of collateral proceedings 
such as proceedings for the determination of the rent. 

Second appeal against the decree of the District Judge, 
Nellore, in A.S. No. 383 of 1922 preferred against the decree of 
the Court of the Revenue Divisional Officer of Kavali in Revenue 
Suit No. 5 of 1920. 

M. Patanjali Sastri for appellant. 

B. Somayya for respondents. 

The Court delivered the following 

J UDGMENTS:—Wadlace, J—Plaintiff is suing the two de 
fendants under section 77 of the Madras Estates Land Act for 
rent. He claims rent at an enhanced rate following on an order 
under section 42. All the proceedings under section 42 were 
against the registered pattadar, the lst defendant, and he re- 
mained ar parte. The 2nd defendant was as a matter of fact 
at that time in possession of the lands by a deed of transfer from 
the Ist defendant, but he was no party to the proceedings under 
section 42. It is admitted, however, that neither he nor the 1st 
defendant had given notice of the transfer to the plaintiff as 
. required by section 146 of the Act. The 2nd defendant contest- 
ed the suit for rent and claimed that as he was no party to the 
proceedings for enhancement he is not bound by these, and is 
entitled now to re-open the question of the propriety of the 
enhancement. The plaintiff, on the other hand, contends that by 
force of S. 147 the 2nd defendant is bound by the proceedings 
which bind his transferor. 2nd defendant rejoins that section 
147 has no application to proceedings under section 42, and that 
is the sole question for consideration here. 

2nd defendant’s contention is that the wording of the con- 
clusion of section 147 “as if........ he had been the defaulter” 
implies that the section is intended'to apply only to cases of trans- 
fers in which there are “defaulters” in the sense of persons who 
have not paid their due rent and that therefore “proceedings” 
in the section is confined to proceedings for actual recovery of 
rent and will not therefore apply to proceedings under section 42. 
1 agree with the lower appellate court that the scheme of the 
Act renders this restricted interpretation untenable. The scope 
of section 146 obviously is that one who is a ryot of a landholder 
shall when he has transferred his holding remain subject to the 
obligations of the ryot vis a vis his landlord, unless both he and 
the transferee have notified the landlord of the transfer; that is, 
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until the transfer is notified the original owner continues to bear 
the obligations on the holding. The reason is obvious, vis., to 
save the landlord from being harassed and bound by all kinds of 
transfers of which he has not been apprised and to prevent the 
ryot from evading his obligations by a plea of a transfer to 
another of which the landlord knows nothing at all. This being 
the scheme it would be surprising if section 147 restricted the 
estoppel against the transferee merely to actual suits for rent and 
not to collateral proceedings also, such as proceedings for deter- 
mination of the rent. To accede to the 2nd defendant’s con- 
tention would produce this result that proceedings under section 
42 wéuld be open to challenge ad infinitum by every one of a 
succession of transferees, and that one could never say of any 
proceedings except-actual suits for rent that anything had been 
finally determined by them. To such a result I should not feel 
myself constrained to come unless the language of the section 
gives no other alternative. Now where an order has been passed 
under section 42 against a registered holder enhancing his rent, I 
do not think it is a straining of language to say that the word 
*defaulter’ will describe him aptly. He has defaulted in his obli- 
gation to his landlord and has come short in his legal duties to 
him. I would, therefore, hold that section 147 in terms applies: 


In any case it seems to me that the proceedings under sec- 
tion 42 to which the registered holder was. a party fixed the 
proper rent at the enhanced rate and, since for any default in 
paying that rent the land may be sold, it is difficult to see what 
advantage the appellant will gain by his present contentions. I 
would, therefore, dismiss this appeal with costs. 


Srinivasa Atyangar, J..—The point for determination in 
this second appeal lies in a very narrow compass. The facts are 
these. The holding of a ryot.in an estate having been trans- 
ierred to the present appellant and no notice of the transfer 
under section 146 of the Act having been given to the landholder, 
the landholder filed an application against the transferor under 
section 42 of the Act for the determination of the excess of rent 
payable in respect of the holding on the ground of excess in the > 
area, The transferor not having defended the action, a decree 
was passed in favour of the landholder fixing the excess payable. 
Subsequently, though it is not clear when, notice of the transfer 
as provided seems to have been given to the landholder and the 
present suit has been instituted for the recovery of the rent 
ab increased. On the transferee denying his liability to be bound 
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by the decision increasing the rent in a proceeding to which he 
was not a party, the question has arisen whether, under the terms 
of section 147 of the Act, the decision in the previous proceeding 
under section 42 of the Act against the transferor ryot is bind- 
ing on the transferee so as to disable him from showing that the 
decision was wrong, and that, having regard to the actual extent 
of the land, he is not liable for the increased rent. Both the 
Revenue Officer who tried the application and the District Judge 
of Nellore on appeal concurred in holding that the 2nd defendant- 
appellant, the transferee ryot, was bound by the decision in the 
previous case having reference to the terms of section 147 of 
the Act. i 


There can be no doubt that the solution of the question 
depends entirely on a construction of that section. The matter 
would also appear to be ras t#tegra because not only have the 
vakils on both sides not been able to refer to any previous deci- 
sions on the question but they also intimated that they have not 
been able to find any. 


Both,,the lower Courts havifg held the 2nd defendant- 
appellant to be barred by the previous decision, on behalf of the 
appellant it was argued by Mr. Patanjali Sastri that they were 
wrong. His argument may be briefly summarised thus. The 
operative part of section 147 of the Act is to the effect that all 
acts and proceedings taken against the transferor shall be as 
valid and effectual as if such acts and proceedings had been com- 
menced or had against the transferee and he had been the de- 
faulter. When the section refers to the transferee as if he had 
been the defaulter, it follows that the original transferor against 
whom the act or proceeding was commenced or had must have 
been a person capable of being accurately referred to as defaulter ; 
or, in other words, the acts and proceedings against the original 
transferor must have been with reference to the transferor as a 
defaulter. No doubt having regard to the wording, it must be 
conceded that there is considerable force in such a contention. 
But Mr. Patanjali Sastri went on further and argued that a de- 
faulter is a person who has made default in the payment of pent 
and that therefore the acts and proceedings which will bar the 
transferee if had against the transferor must have been pro- 
ceedings against the transferor in his capacity as a defaulter, or, 


in other words, in his character as a ryot who had made default 


in the payment of rent. 
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From this the further contention was advanced that an ap- 
plication under section 42 for the purpose of the alteration of the 
rent in view of the actual extent of the area cannot be properly 
described as an act or proceeding against a defaulter and there- 
fore section 147 could not possibly be held to apply. 

This argument is only calculated to show what has often 
been pointed out by learned Judges of this Court, that many 
portions of the Estates Land Act are framed and worded very 
loosely and unhappily and often very inaccurately. But as the 
words “and he had been the defaulter” are there in the section, 
effect should be given to those words in the section and it seems 
dificult to escape from the argument that if it should be well 
founded, it would have the effect of narrowing down and limiting 
considerably the scope of the general words in the first part of 
the section, It is difficult to understand why the legislature 
thought it necessary to add these words at all at the end of the 
section. And in fact the argument of Mr. Patanjali Sastri 
would seem to indicate that as no other purpose can be regarded | 


“as served by these words than that of limiting the section to 


cases of defaulters as contended for, the contention must be 
upheld. But it seems to me that having regard, to the, proyisi 
in section 42 that the ryot is liable for the additional rent i 
there should be excess in the area apart altogether from the 
procedure prescribed in the proviso in cl. 2 of that section a re- 
ference to a ryot who disputes such liability as a defaulter is not 
sc inapt as to lead to the scope of the section being confined by 
any necessary implication as contended for. A defaulter is a 
person who has defaulted or committed a default and a default 
is merely the non-fulfilment of an obligation accordjng to its 
strict terms. If so, it is difficult to see why a person who fails 
to. pay the additional rent though in occupation of an excess of 
area should not be properly referred to as a defaulter. Further 
the person being described as a defaulter only in regard to acts 
and proceedings against the transferor and therefore by neces- 
sary implication by the landholder, it follows that the reference 
to a person as defaulter would not be to his being a defaulter so 
adjudicated but only so alleged in the act or proceeding under 
referenee. It-must be conceded and indeed it was conceded by 
Mr. Patanjali Sastri for the appellant that if we hold the ex- 
pression “defaulter” as not inapt.or inaccurate with reference 
to,a.transferor ryot in respect of an application by a landholder- 
under section 42, then the contention for the appellant in this 
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case must fail at any rate so far as the question in this second 
appeal is concerned. 

It is also possible that in adding those words at the end 
of the section the legislature merely intended to provide against 
a possible contention that the transferee in certain cases could 
not be regarded as a defaulter within the meaning of certain 
sections of the Act. 


It is also possible that the true intention of the legislature 
in adding those words was merely to provide that the transferee 
shall also be deemed to have been the defaulter in all such cases 
where a default is necessary before an act or proceeding can be 
commenced or had. 

It seems to us perfectly clear that the lower appellate court 
was right in assuming that the true policy of the legislature in 
enacting Chapter IX of the Act and especially section 146 therein 
was to save the landholders from the necessity at their own risk 
of going about and finding in the case of every ryot whether or 


not he had made transfers of the holding before taking any act, 


or proceeding. If such should be recognised to be the general 
policy of the Act itself it seems to me that construing section 
147*in the mantYer*contended for by the appellant merely by 
reason of the addition of the few words at the end of the section, 
would be to defeat such clear and declared policy of the Act 
itself. l 

One is also unable to understand why if the true intention 
of the legislature was as argued for the appellant the legislature 
should not have made the meaning clear in the first part of the 
section itself by use of apt language without being driven to the 
necessity of enacting a provision generally, and then narrowing 
its scope and curtailing it considerably by the mere tacking on 
of a few words at the end. 

I am therefore unable to accept the contention on behalf 
of the appellant and hold that the lower appellate court was 
wrong in the view taken by it. If section 147 applies also to an 
application under section 42, then no other questionearises and it 
must be held that the decision of the lower appellate court 
in granting a decree in favour of the respondents was right. 
The second appeal must therefqre be dismissed with costs. 


N.S. - Second Appeal dismissed. 
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og IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

.  PRESENT:—MR. Justice MapHavan NAR. 
Sammiti Ranga Reddi and others li Petitioners* 
(Defts. 1 to 3) 

v. 

Yallialuru Chinasidda Reddi and another .. Respondents 
(PIF. & Deft. No. 4). 
Ranga Civil Procedure Code (1908), Sch. II, para. 1— Reference to arbitration— 
Reddi Suit for dissolution of partnership and recovery of the share of the amount 
Chinssidda 286 to the plaintiff and his brother the 4th defendani—ath defendant not 
Reddi. joinmg an the reference—Award decreeing the share claimed—O bjectton— 


Decree by Court for share of the plaintiff alone, deducting the share of 
the 4th defendani—Revision—Validsty of the reference and subsequent pro- 
ceedings. 


The plaintif and his brother the 4th defendant carried on a business in 
partnership with defendants 1 to 3. The plaintif and the 4th defendant 
were entitled to one-twelfth share ın the business. The plaintiff instituted 
a suit for the dissolution of the partnership, settlement of accounts and 

° recovery of the one-twelfth share due to him and his brother the 4th 
defendant. The 4th defendant also prayed that the amount due to him 
might be paid to him. The case was, by au order of Cout, referred to 
an arbitration. The 4th defendant did not join in "the reference and was 
not a party to it The arbitrators gave their award and the pilag 
and the. 4th defendant were given their one-twelfth share. This award 
was objected to on the ground that the reference was invalid as the 4th 
defendant had not joined in the reference, but the District Munsf held 
that, if the plaintiff was given half of the one-twelfth share awarded to 
him and the 4th defendant jointly, the fact that the 4th defendant did 
not join the reference would not affect the validity of the award, and gave 
a decree accordingly. A revision petition was filed against this decree 


Held that, as the 4th defendant who was a necessary party to the 
reference did not give his consent and join in the reference, the Court 
bad no jurisdiction to refer the matter to arbitration and the reference itself 
was invalid, and that this defect which vitiated the reference and all the 
subsequent proceedings cannot be cured by the Court ignoring the 4th 
defendant and giving the plaintiff only half of the one-twelfth share due 
both to the plaintiff and the 4th defendant. 

Potita Pavana Panda v. Narasinga Panda, (1919) LL.R. 42 Mad. 632: 
36 M.LJ. 538 ‘and Subba Rao v. Appadurat Atyar, (1924) 48 MLJ. 142, 
followed. 

Petition under S. 115 of Act V of 1908 praying the High. 
Court, to.reyise the decree of thé Court of the District ans, 


Tirupati, in O.S. No. 857 of 1923. 


pee ge E ee ee 
*C.R.P. No. 1063 of 1925. ~--—-- 9th December, 1926. 
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B. Somayya for petitioners. 


B. C. Sankaranarayana and E. Krishnamurthi for respon- 
dents. 


The Court delivered the following 


JUDGMENT:—The father of the plaintiff and the 4th defend- 
ant, the father of defendants Nos. 1 and 2, and another started 
a partnership business. On the death of the plaintiff’s father, his 
sons became members of the partnership, and the 3rd defendant 
was also taken in as a partner. Later on, the father of defend- 
ants Nos. Í and 2 having died, they also became members of the 
partnership. The plaintiff and the 4th defendant were ehtitled 
to one-twelfth share in the partnership business, Unpleasant- 
ness having arisen between the parties, the plaintiff instituted a 
suit for the dissolution of the partnership, settlement of accounts, 
and recovery of his and his brother’s one-twelfth share and for 
other allied reliefs. The defendants including the 4th defend- 
ant disputed the correctness of some of the statements made in 
the plaint. The 4th defendant also prayed that the amount 
due to him might be paid to him., The case was, by an order 
of Court, 'referred to an arbitration of three persons. The 4th 
défendant “did nof join in the reference and was not a party to 
it. One of the arbitrators did not attend three of the meetings of 
the arbitration board. The arbitrators gave their award and 
the plaintiff and the 4th defendant were given their one-twelfth 
share. 


Before the District Munsif the award was objected to on 
the ground that “the reference itself from the Court was invalid 
for the reason that the 4th defendant had not joined the refer- 
ence”, and also on the ground that all the arbitrators were not 
present at all their meetings. He overruled the latter objection 
and, as regards the former, he held that, if the plaintiff was 
given only half of the one-twelfth share awarded to him and 
the 4th defendant jointly, the fact that the 4th defendant did 
not join the reference would not affect the validity of the 
award. He, therefore, gave a “judgment in the terms of the 
award as modified with reference to the 4th defendant’s share 
in the amount for the plaintiffs share, vig., Rs. 608-4-10 with 
subsequent interest”. The present petition has been filed by 
defendants Nos. 1 to 3 to revise the decree of the District Mun- 
sif; and the 4th defendant has filed a memorandum of objec- 
tions effectively supporting the revision petition. l 


Ranga 
Reddi 
vw 
Chinasidda 
“< Reddi. 
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The same two objections that were pressed before ‘the Dis- 
trict Munsif have again been urged before me by Mr. Sqmayya 
on behalf of the petitioners. Either of the grounds, if accept- 
ed, would lead to the setting aside of the District Munsif’s 
decree. In this judgment I propose to deal orily’ with ‘the first 
objection, namely, that the award is invalid as the 4th defend- 
ant was not a party to the reference. 

It cannot be denied that the 4th defendant isa necessary 
party to the reference. Section 1 of Schedule II of the Givil 
Procedure Code states that 

T O Sai, wll tie ga pa Tahan ka nga "einer mailer au 
difference between them shall be referred to arbitration, they may, at any 


time before judgment is BRCRR EES apply to the Court for an order of 
reference.” 


The section requires that all parties interested should agree 
before the Court makes a valid reference to arbitration. As 
the 4th defendant has not joined in the reference, it follows 
that the reference is not a valid one. What gives the Court 
, jurisdiction to refer matters to arbitration is the consent of all 
the parties interested, and as the 4th defendant has not given 
his consent, the Court had no jurisdiction to refer the matter 
to arbitration. This defect which vitiated the reference and all. 
the subsequent proceedings cannot be cured by the Court ignor- 
ing the 4th defendant and giving the plaintiff only half of the 
one-twelfth share due both to the plaintiff and the 4th defend- 
ant. The 4th defendant not being a party to the reference has 
a right to question the validity of the award and this will affect 
the interest of defendants Nos. 1 to 3 also. In these circum- 
stances, I hold that the reference itself is invalid. This con- 
clusion is supported by the decisions of this Court in Potita 
Pavana Panda v. Narasinga Panda! and Subba Rao v. Appa- 
durai Iyer.’ It is unnecessary to refer to the other decisions 
brought to my notice on this point. 

‘In this view, the District Munsif should not have given 
effect to the award of the arbitrators even in a modified form. 

Allowing this objection, I set aside the decree of the lower 
Court. Tht District Munsif will restore the suit to his file 
and proceed to dispose of it on the merits. The 1st respondent 
will pay ‘the petitioners’ costs of this revision petition. The 
memorandum of objections by the 4th defendant is allowed 
but I make no order as to costs. 
N.S: Petition allowed. 

1. (1919) I.L.R, 42 M. 632: 36 M.L.J. 538, 2. (1924) 48 ML J, 142, ` 
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aoe PRIVY COUNCIL. : 
[On appeal-from the Court of the Judicial Commissioner of the 
: Central Provinces. | 


PRESENT :—Lorp SHAW, LORD CARSON AND SIR LANCELOT 
SANDERSON, 


Motilal and another .. Appellants* (Plffs.) 

th. N 

Thakur Ujiar Singh and another... Respondents (Defts.). 
Ciuil Procedure Code (1908), Order 34, Rule 3 (2), proviso—Power to P.C. 


grant extension of time—Upon good cose s : ne 


In a suit for foreclosure, where the payment ordered by the prefiminary 
decree is not made within the time fixed, the Court is bound, on being moved Thakur 
in that behalf by the plaintiff, to pass a final decree for foreclosure, vide Ujar Singh. 
Order 34, Rule 3, Sub-rule (2), Civil Procedure Code, 1908. Under the 
Prowso to Sub-rule (2), however, the Court has a discretion upon good 
cause shown to enlarge the time for payment. But without such ‘good cause 
shown’ the Court is not at liberty to grant even a short extension of time ad 
miseri cordiam, The jurisdiction to grant an extension rests on good cause 


shown. ka 


Appeal No. 61 of 1927 from two orders, dated the 25th 
March and 8th April, 1925, of the Court of the Judicial Com- 
missioner of the Central Provinces (Messrs. Hallifax and 
Kotwal), which reversed an order and deeree, dated the 5th 
July, 1924, of the Additional District Judge of Bilaspur. 

The facts of the case appear sufficiently from the judg- 
ment of the Privy Council. 

Ratkes for appellants. 

Dube for respondents. 

15th March, 1928. Their Lordships’ judgment was deli- 
vered by 

Lorp Carson:—This action, in which the appellants are tord Carson. 
the plaintiffs, was brought for foreclosure of a mortgage dated 
the 6th March, 1914, and executed by the respondents to secure 
payment of a sum of Rs. 9,305, with interest at the rate of 
7 annas per cent. per mensem (the equivalent of 5.5/8 per cent. 
per annum). 

The due date for repayment under the mortgage was the 
15th February, 1923, and on the 21st June, 1923, the sum of 
Rs. 10,155 being overdue, the appellants brought the present 
suit claiming foreclosure in default of payment. 


aaa an 
` *P.C, Appeal No. 61 of 1927. 15th March, 1928 
R—11 


B.C. 


Motilal 
v. 
Thakur 


Ujiar Singh. 


Lord Carson. 
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On the 24th August, 1923, the suit came before the Court 
of the Additional District Judge of Bilaspur, who by his judg- 
ment of that date states that “the defendants (respondents) 
admit the mortgage deed and entire claim, but they pray for 
instalments.” He held that the defendants had not proved that 
they were unable to pay and could not get instalments, and de-’ 
creed full claim and costs and allowed six months for redemp- 
tion. He further ordered that if such payment wes not made 
on or before the 24th February, 1924, the defendants should be 
debarred of all' right to redeem the property. 


No payment was made by the said date, and on the 26th 
February, 1924, the plaintiffs applied that the decree should be 
made final, and that the property should be delivered to the 
plaintiffs. On the 5th July, 1924, the learned District Judge 
made a decree that the defendants should be debarred of all 
right to redeem the mortgaged property, and should put the 
plaintiffs in possession thereof. It appears from the record 


of the proceedings that on the same day the defendants applied 


{qr an extension of time for one year, offering to pay Rs. 3,000 
if extension’ was prothiscd, bůt the learned Judge refused this 
applitation,~ stating the judgment-débtors’ application did not. 
disclose’ any reason for’ extension and did not state why pay- 
ment-could not be made’ earlier, and referred to the fact that 
the judgment-debtors wanted to pay only if extension was pro- 
mised. -The appellants ther applied for execution on the decree 
on the 26th July, 1924, and on the 16th August; 1924, were 
put into possession. Meanwhile the defendants, on the 24th 
July, 1924, appealed to the Court of thie Judicial Commissioner 
of the Central Proyinces to set aside the order of the Additional 
District Judge of the 5th July, 1924, refusing to extend the time 
and confirming the decree. The appeal was heard before the 
Appellate Court on the 25th March, 1925, and it is from the 
order made by the Appellate Court on that occasion that the 
present appeal is taken to His Majesty in Council. 


-- Before éonsidering the judgment of the Appellate Court, 
it is necessary to refer to Order 34, Rule 3 (2) of the 
Code of Civil Procedure (Act V of 1908), under which the 
order referred to was made by the Court of the Additional 
District Judge. It is in the following terms:— 

_ “Where. such payment is not so made (e, the payment ordered by ` 
the preliminary’ decree), the Court shall, on application made in that behalf 
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by the plaintiff, pass a decree that the defendant and all persons claiming 
through or under him shall be debarred from all right to redeem the mort- 
gaged property and also, if necessary, ordenng the defendant to put the 
plaintiff in possession of the property.” 

The order made by the Court of the Additional District Judge, 
it is to be noted, exactly complies with this Rule. Rule 3 (2), 
however, goes on to provide that the Court may upon good 
causa shown and upon such terms (if any) as it thinks fit from 
time to time postpone the day fixed for such payment. From 
an order under the rule quoted, refusing to extend the time for 
payment, an appeal lies under Order 43, Rule 1 (0) of the 
same Act. ° 


Now the Appellate Court, in commenting upon the refusal 
of the lower Court to extend the time for payment, said : 

“ It is also beyond doubt thar when the mortgagors asked for an extension 
of time they had no intention whatever of paying even at the end of the 
year for which they asked; they proposed ta go on getting extensions in one 
way or another for as long as possible with a distinct hope that if the 


payment could be postponed long enough it might be avoided altogether. | 


That certainly cannot be called ‘good cause shown’ for an extension.” 
The Appellate Court thereby corfirmed the view held by the 
lower Court, whose jurisdiction to grant an extension as point- 
ed out rested on good cause shown. The Appellate Court, 
however, added that payment within the normal course is practi- 
cally unknown, and mortgagors have become accustomed to this. 
The Court then expressed the view that the lower Court ought 
to have allowed’ the mortgagors a very short period in which 
to pay the whole amount “after explaining to them the mis- 
conception under which they and most other mortgagors labour.” 
The Court then proceeded to order that the amount stated in 
the preliminary decree, with interest up to the 25th March, 
1925, and costs, should be paid to the appellants or deposited in 
Court within 10 days. The respondents, therefore, deposited 
ihe sum decreed, and by order of the 8th April, 1925, the Ap- 
pellate Court ordered this money so deposited to be paid to the 
plaintiffs, set aside the final decree of the lower Cort, and sub- 
stituted for it a declaration that the mortgage had been 
redeemed. hy . 

It is under these circumstances that the present appeal 
comes before this Board asking that the two orders of the 25th 
March and the 8th April, 1925, should be set aside and the final 


decree of the Additional District Judge of the 26th February, 
1924, restored. $ 


P.C. 
Motilal 
v. 
akur 


. Th 
Ujlar Singh. 


Lord Caison 


R.C. 
Motilal 
v. 
Thakur 


Ufiar Singh.” 
Lord Carson. 
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Their Lordships cannot agree with the course taken by the 
Appellate Court. As found by it, there was no “good cause 
shown” before the lower Court, and without such “good cause 
shown” it was therefore bound to pass the judgment it did, 
The Appellate Court do not say that any such “good cause” 
was shown even before them, and it is difficult to understand, 
therefore, under what powers they claimed to overrule the lower 
Court. The only ground they state for the course they have 
taken is, that the defendants were labouring under misconcep- 
tions such as other mortgagors laboured under, and that the 
lower Court ought to have explained this, and therefore appa- 
rently ‘without any good cause shown have granted a short ex- 
tension of time. Their Lordships point out that so far as 
appears from the record, no case of misconception of right seems 
to have been alleged by the defendants nor does any application 
founded thereon appear to have been put forward before the 
lower Court, and their Lordships cannot find in the reasons 

_teferred to any justification for extending the time for payment. 
Under the circumstances their Lordships will humbly advise. 
His Majesty that this appeat should be allowed, and that the 
decrees of the Court of the Judicial Commissioner of the Central 
Provinces, dated the 25th March, 1925, and the 8th April, 1925, 
should be set aside, that the decrees of the lower Court of the 
24th August, 1923, and the 5th July, 1924, should be restored, 
and that the respondents should pay the costs of this appeal 
and of the appeal before the Judicial Commissioner. 

Solicitors for appellants: Barrow, Rogers & Nevill. 

Solicitor for respondents: H. S. L. Polak. 


K. J. R. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.) 
PRESENT:__LORD Saw, Lorp CARSON’ AND LORD ATKIN. 


Ruhulla alias Hakim Hamad and others... Appellants* 
(Defts.) 
© v 
Hassanalli Degumia .. Respondent (PIP.) 


Pardanashin lady—Disposttion of property—Onns on party supporting 
the transaction, ` 





*P.C. Appeal No. 115 of 1926. | 18th May, 1928, 
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In the case of a disposition of property by a pardanashin lady, spe- 
cially when she is illiterate, a very heavy onus is cast on those supporting 
her disposition to establish that the transaction was one which the disponent 
thoroughly comprehended and deliberately and of her own free will carried 
out. 

Held, on the evidence, that in the present case the burden had been 
satisfactorily discharged. “While it is important to maintain the principles 
of law laid down for the protection of pardamashin ladies, it is also import- 
ant not to transmute such a legal protection into a legal disability”. 

Observations of Lord Shaw in Kali Bakhsh Singh v. Ram Gopal Singh, 


(1913) 41 I.A. 23 at 31: I.L.R. 36 AIL 81 at 92: 26 M.L.J. 121 (P.C.) 


relied on. 
Judgment of the High Court affirmed. 

Appeal No. 115 of 1926 from a judgment and decree,’dated 
the 10th September, 1924 of the High Court of Judicature 
at Bombay (Sir Lallubhai Shah, Acting Chief Justice and Mr. 
Justice Kincaid), reversing a judgment and decree, dated the 
27th October, 1919 of the Court of the First Class Subordinate 
Judge of Broach. 

The material facts of the case are set out in their Lord- 
ships’ judgment. 

The judgments of Shah, A. ©. J. and Kincaid, J., EN 
Court below are reported in 27 Bom. L.R. 184. 

De Gruyther, K. C. and Parikh for appellants. 

Dunne, K. C. and Raikes for respondent. 

18th May, 1928. Their Lordships’ judgment was deli- 
vered by 

Lorp ATKIN :— The plaintiff in this case claims as mutawali 
under a deed of wakf by which the settlor, one Asha Begum, a 
pardanashin lady now deceased, disposed of property of the 
value of about Rs. 20,000 on the terms that five-ninths of the 
income should be applied for the benefit of a mosque founded 
by her grandfather and four-ninths of the income should be 
applied for the maintenance of the mutawali, who was to be 
herself during her lifetime and on her decease the plaintiff, 
who was her maternal uncle. The defendants are the lady’s 
husband and her nearest agnate and some tenants “of the pro- 
perty. The suit is for possession. The execution of the deed 
is not in question. It is, however, undisptited that in the case 
of a disposition of property by a pardanashin lady an onus is 
cast on the person relying on the disposition to establish that 
the transaction is one which the disponent thoroughly compre- 
hended and deliberately and of her own free will carrjed out. 


Lord Atkin. 
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After a trial in which the Subordinate Judge decided in favour 
of the defendants, the High Court, oh appeal, ordered a new 
trial directing an issue in the terms mentioned above. The 
second Trial Judge who had succeeded the first heard further 
evidence and found for the defendants, and on appeal his deci- 
sion was reversed by the High Court, who entered judgment for 
the plaintiff. As has been said, there is no dispute as to the 
law, and it may be said that where as in this case the parda- 
nashin lady is illiterate, the Court will be especially alert to 
see that the burden cast on those supporting her dis- 
positions is satisfactorily discharged. But after a care- 
ful ¢onsideration of the circumstances disclosed in the 
evidence in the present case, their Lordships are of opinion that 
the decision of the High Court should not be disturbed. Asha 
Begum, at the date of the deed in question, was a lady of be- 
tween thirty and forty years of age. She had been married 
some years before to the first defendant (now deceased and 
represented by his heir), but had only spent one night in his 
house, and had then returned to her father’s house. Her 
father, Nanumia, in 1912 had given her the property in ques- 
tion, and bad subsequently managed it under a power of 
attorney. He died in 1914. He was on bad terms with his 
own relations. The plaintiff was Asha Begum’s maternal uncle; 
he appears to have maintained affectionate relations with her, 
and to have advised her as to her health, which was bad. In 
1912, shortly after the deed of gift, the father appears to have 
prepared a document under which his daughter records that 
before the gift she and her father had agreed that if she had 
no children the property should be sold and the proceeds applied 
to religious uses at Mecca and Medina in equal shares. It 
appears that in 1917 she was minded to carry out the wishes of 
her tather. Evidence was given by the witness Nagardas, a 
friend of the family, that he was consulted by the lady, that he 
advised her that to sell the property might involve a loss, that 
there would be difficulty in remitting the money to Mecca and 
Medina, that a mosque at Broach bore her grandfather’s name, 
and that the wakf might properly be made in favour of that 
mosque. The question of reserving part of the income for her 
maintenance was discussed, and the lady at that time decided 
to give nline-sixteenths to the mosque and retain seven-sixteenths 
for herself. A wtiter was sent for, a draft prepared, and even- 
tually the document in question was executed and attested and 
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duly registered. There is some discrepancy between ‘the wit; 
nesses (by no means suspicious in the circumstances of delay be- 
tween the date of the transaction and the date of the respective 
trials) as to the precise times which elapsed between the various 
stages of completion and the varying proposals which ultimately 
took shape in the deed. But there was abundant evidence that 
two drafts at last came into existence, that they were read over 
to the lady, and that she understood them. There was evidence 
that after the execution of the deed she made an application to 
be registered as owner in her representative capacity as muta- 
wali and not as heretofore absolutely, and that she took from 
one of the tenants a renewal as mutawali. The transaction 
appears to their Lordships, as it did to the High Court, a very 
natural one for the lady to contemplate. As far as it devoted 
part of the income to religious uses it carried out her father’s 
wishes. That it reserved a share for maintenance of herself 
is certainly not a suspicious circumstance. That the plaintiff 
and members of his family in successiòn to him should, benefit 


by being appointed mutawali on her death appears in the cir-» 


cumstance to be again a.very natural provision. Nor does the 
defendants’ case in this respect appear to be strengthened by 
the fact that the lady about the same time by will devised the 
rest of her property to the plaintiff's son. The will appears to 
be unchallenged She had no reason to benefit her husband ; 
neither her father nor she appears to have been on friendly terms 
with her agnatic relations. Moreover} it is intrinsically impro- 
bable that any one would attempt to procure the execution of 
such a document as the deed in question without the settlor’s 
knowledge of its contents. The deed was to take effect at 
once; one of the witnesses present at its execution, Nijamuddin, 
was an existing mutawali of the mosque which was to be bene- 
fited. ‘Fhe income disposed of to the mosque was about one- 
fourth of her total income, and it woud be unlikely that she 
would not speedily become aware of that diminution of her 
not very considerable income. There is, then, a ‘disposition 
which the lady had every motive to make, benefiting natural 
recipients of her bounty, disputed by persons who in the cir- 
cumstances had no claims upon her, and there is a body of evi- 
dence that she knew and approved of what was being done. 
While it is important to maintain the principles of law laid down 
for the protection of pardanashin ladies, it is also important as 
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expressed in the judgment of this Board in Kali Bakhsh Singh 
v. Ram Gopal Singh,’ not to “transmute such a legal protection 
into a legal disability’. 

‘The defence raised in the Court below and negatived by the 
High Court that the deed was executed by the settlor during 
her death illness was abandoned before the Board. Their Lord- 
ships will humbly advise His Majesty that the appeal be dis- 
inissed with costs. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondent: Downer & Johnson. 


K.J.R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 


PRESENT:—Lorp Carson, Lorp SALVESEN AND SIR 
LANCELOT SANDERSON. 


Nawab Sadiq Ali Khan andeothers .. Appellanis* (Defts.) 
Uv. 
Jai Kishori and others .. Respondents (Pàffs.). 
ee 


Min of proof—Morigage executed by minor, a mullity— 
Minor not ‘estopped—Muhammadan Law—Age of puberty. 


The onus to prove minority is on the party who asserts it. “When a 
deed is executed by a person who alleges himself to bea major at the time 
oi execution,'a heavy burden rests upon him or his representatives when 
they set up the defence of minority.” 

A mortgage deed executed by a minor- is a‘ nullity, and incapable of 
founding a plea of estoppel ` i f 

Under the Shiah Law, in the case of females, the age of puberty is 
nine.t 

Appeal No. 59 of 1927 from a judgment and decree, dated 
the 27th May, 1925 of the Court of the Judicial Commissioner 
of Oudh (Messrs. Simpson and Misra), which reversed a judg- 
ment and decree, dated the 30th April, 1924, of the Subordinate 
Judge of Lucknow. 

` The facts of the case appear sufficiently from the report 
in the Court below; see 89 Indian Cases 108. 


P.C. Appeal No. 59 of 1927. Zad March, 1928 
1. (1913) 41 LA. 23 at 31: 26 M.L.J. 121 (P.C.). 
+Seg Tyabji’s Muhammadan Law, Ist Edition, page 56—K.J.R. 
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Dunne, K. C. and Rustomyi for appellants. 
De Gruyther, K. C. and Dube for respondents. 


22nd March, 1928. Their Lordships’ judgment was deli- 
vered by 


Lorn SALVESEN:—This is an appeal from a decree of the 
Court of the Judicial Commissioner of Oudh, dated the 27th 
May, 1925, reversing a decree, dated the 30th April, 1924, of 
the Subordinate Judge of Lucknow. 

The first respondent, who alone appeared in the appeal, is 
the mortgagee under a mortgage, dated the 18th April, 1908, 
and the appellants are the representatives by succession or pur- 
chase of two persons named Bagar Ali Khan and Ali Ahmad 
Khan. 

The mortgage was executed by the two persons last men- 
tioned in security of a sum of Rs. 7,000 loaned by the mortgagee 
for a term of five ydars in the first instance and bearing interest 
at the rate of 14 annas per cent. per mensem. It is in the 


ordinary form, and provision is made for interest being accumu-- 


lated at compound rates in the eveht of non-payment, and for 
the period of payment of the principal sum and interest being 
extended beyond the stipulated period in the option of the 
mortgagee. 

The mortgagors were two of the family of a certain Qasim 
Ali Khan, originally the zemindar of the village of Jamwasi and 
the owner of certain other heritable properties. Qasim Ali Khan 
had as far back as the year 1892 executed a deed of gift in favour 
of his wife, Mussamat Rais-un-nisa, of the entire village of 
Jamwasi, and on the 10th August, 1899, he executed another deed 
of gift in her favour of his house property in Lucknow. 

On the 21st June, 1902, she in her turn gifted the village 
Jamwasi and the house property to her three sons and one 
daughter, excluding, however, from the gift the sir lands in the 
village, extending to some 27 acres or thereabouts. From that 
time onwards the four children, who were described as minors 
in the deed, were registered as the proprietors of the properties 
in question. They remained in the peaceable occupation of the 
lands until the present suit was started in 1923, in which the 
plaintiff (now the first respondent) sought a decree for 
Rs. 32,632-7-9, and in default of payment, sale of the lands 
mortgaged in her favour, 

R—12 


P. Cp 


Nawab Sadiq 
All Khan 


© v. 
Jal Kishor 


Lord 
Salvesen, 


oP, C. 





Nawab Sadiq 
Ali Khan 

v. . 

Jat Kish ori. 


Lord 
Salvesen. 
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The case has been decided on the issue whether the two 
miortgagors were minors at the date when they executed the 
mortgage in question. On this question of fact the Courts 
below have differed. The Subordinate Judge held that the exe- 
cutants were minors on that date, but his judgment was ‘revers- 
cd by the Court of the Judicial Commissioner. Their judgment 
is summed up in the following passage:— 

“We have given our careful attention to all the evidence which weighed 
with the Court of trial, but we are not satisfied that the two executants 
were minors at the time of execution, On the contrary, we think it 1s 
quite probable that they were majors. This finding of fact is sufficient to 
dispose of the appeal, and it becomes unnecessary to consider the questions 
of law which would arise if we were to find in fact that the executants 
were minors.” 

It is noteworthy that the learned Judges did not consider 
themselves in a ‘position to affirm that the executants of the 
mortgage were in fact majors at the time of its execution, and 
it may be inferred from this that the judgment really proceeded 
on the footing that the appellants nad failed to discharge the 
‘onus of proof which the Court held rested upon them. 


Their Lordships are in agreement with the learned Judges 
when they say: ‘Where a deed is executed by a person who 
alleges himself to be a major at the time of execution, a heavy 
burden rests upon him or his representatives when they set up 
the defence of minority.” If, therefore, the case depended upon 
the oral evidence alone, they would not have been disposed to 
hold that it was so convincing as to entitle the appellants to a 
finding in their favour. But the documentary evidence which 
the appellants have adduced and the proceedings instituted in 
relation to the two mortgagors, Baqar Ali Khan and Ali Ahmad 
Khan, are so weighty that, if they stood alone and were un- 
challenged, they would conclusively establish the fact of minor- 
ity. The first document is a deed of gift dated 21st June, 1902, 
in favour of her four children by their mother, who is therein 
described as aged about 28 years, and the four children are 
described æ minors. Taking the age as approximately correct, 
Rais-tn-nisa would be born in or about the year 1874. Follow- 
ing on this deed, Qasim Ali Khan, on the 14th February, 1903, 
presented an application for guardianship of his minor children. 
ln this application, as required by the Act, he set forth the 
dates of birth of the four children in question. Baqar Ali Khan 
is stated to have been born on the 11th February, 1891, and 
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Ali Ahmad Khan on the 19th December, 1892. The ground of 
the application is that the applicant being the father is the natural 
l guardian of the minors and has no interest adverse to them, 
and that he had transferred the property mentioned to the minors 
subject to a prior charge which he wished to pay off by a sale 
of a portion of the property. It is not strictly correct that the 
father had transferred the property to the minors directly, for 
it was transferred by his wife to them; but he had originally 
been the owner and had made her the gift which she was able to 
pass on to her children. Their Lordships do not attach any 
importance to this inaccuracy. The application was granted, 
and on the 9th November, 1903, a certificate was issued by ‘which 
Qasim Ali Khan was appointed guardian to the persons and 
property of his four children during the period of their minor- 
ity, to wit, until the 11th February, 1912, in the case of Baqar 
Ali Khan and the 19th December, 1913, in the case of Al: 
Ahmad Khan. C 
Qasim Ali Khan seems to have managed the property for 
several years without requiring to make any application to the, 
District Judge. On the 28th November, 1907, however, in con- 
sequence of the marriage of his eldest son, which had already 
taken place, he applied for the sanction of the Court to pay the 
expenses incurred to the amount of Rs. 1,580-8-0, and to charge 
the same against the property of the minor. The age of Baqar 
is stated to be approximately 16 years according to the certi- 
ficate of guardianship. His next application, of date the 7th 
November, 1908, in the suit of guardianship, was one to autho- 
rise him to resign the office of guardian. Qasim Ali Khan was 
permitted to resign, and on the 16th November of the same 
year Rais-un-nisa, his wife, applied to be appointed guardian 
in his place. In this application the dates of birth of her children 
are stated in accordance with the certificate. 


An order was made granting the application, and on the 
10th December, 1908, the certificate of guardianship was issued 
in favour of Rais-un-nisa. It will be observed that, these last- 
mentioned proceedings took place after the mortgage had been 
executed. 

In May, 1909, the Court of Wards assumed the charge of the 
persons and property of the minors under the Court of Wards 
Act. Notification in the United Provinces Gasette was duly 
made on the 21st May of this fact. The Deputy Commissioner 
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PC: of Bara Banki was put in charge, and although there is no evi- 
Nawab Sadiq dence on the subject, it may be assumed that this was done at 
All Khan the instigation of one or both of the parents of the alleged 
minors. He, in fact, lodged certain objections in a suit which 
Lord had been brought to charge the sir lands which had been trans- 
Salvesen. ferred to the minors at the same time that the mortgage in 
question was executed with a view to protecting these lands in 
their interests from being charged with a debt of Rais-un-nisa. 
He failed in his objections on the ground that the alleged pur- 
chase by the minors was a simulate transaction and that the 
property really ‘belonged to the mother, who was the debtor. 
Incidentally it may be mentioned here that the major part of 
the sum horrowed from the mortgagee was ostensibly applied 
in order to meet the purchase price, Rs. 4,000, of the sir lands 
that then stood in the name of Rais-un-nisa’s agent. As these 
lands were subsequently disposed of by her, the mortgagors 
derived no benefit from the alleged purchase, and the remainder 

of the loan was applied in payment of debts due by Qasim. 


The position of matters accordingly at the date when the 
mortgage was granted was tltat Baqar Ali Khan and Ali Ahmad 
Khan were still, on the face of the Court records, under the 
guardianship of their father as minors, the age of majority being 
21 according to the law applicable where there has been an 
appointment of guardian. Baqar Ali Khan, according to the 
certificate, would then be 17 years of age and his brother 154. 
They were accordingly disqualified from acting except through 
their guardian, and in the mortgage no reference is made to the 
fact of guardianship. The proceedings which related the regis- 
tration of the mortgage indicate that it was assumed that the’ 
ordinary age of majority, 18, was the only one with regard to 
which the Registrar had to satisfy himself. Had the certificate 
of guardianship been brought under his notice, it is reasonably 
certain that the transaction would not have been completed. 
The proceedings which were taken after the mortgage itself 
was granted contained a re-iteration both by the appellants and 
by the Deputy Commissioner that all the children of Qasim 
Ali Khan were still in minority. 


v. 
Jai Kishori. ° 


In their Lordships’ view this evidence is sufficient to satisfy 
the onus of proof which rested upon the appellants in the first 
instance. The first respondent, however, contended that the 
proceedings of Qasim Ali Khan in getting himself appointed 
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guardian in 1903 were part of a fraudulent scheme on his part 
to secure the management of the estates which had been trans- 
ferred to his children for a longer period than would fall to him 
as their natural guardian. Her case is that he deliberately under- 
estimated the ages of the children by from five to six years for 
this purpose, and they have led some evidence to show that the 
marriage of Qasim Ali Khan and Rais-un-nisa took place as 
early as 1883 or 1884. This would make the eldest child of the 
marriage born when the mother was only 94 or'10 years if the 
statement of her age in the deed of gift and consistently repeated 
thereafter was approximately correct. 

Their Lordships are unable to discover any motiye that 
Qasim Ali Khan had in .1903 for wilfully misrepresenting the 
ages of his children. If there was a fraudulent scheme on his 
part to do so, his wife Rais-un-nisa must also have been a party 
to it. The properties in question were already protected against 
Qasim’s obligations by being vested in his wife, and the only 


effect of her transferring the properties to his children was to* 


make it impossible for Qasim to ¢xercise the same control over 
them as he might have done by influencing his wife. There is 
not a trace of evidence that Qasim Ali Khan was embarrassed 
in 1902, and assuming that he acted in good faith in presenting 
the application for guardianship, he and his wife would probably 
be the only persons who had knowledge of the dates, whether 
approximate or otherwise, of the birth of their children. It is 
not until 1908, when the mortgage was executed, that any fraud 
can be attributed to Qasim Ali Khan, and even then, if the first 
respondent’s statement is correct that his two sons were both 
young men of 21 and upwards, the only thing that can be attri- 
buted to him was that he had unfairly induced his two elder 
sons to pledge their share of the properties which they had 
received originally by gift from him through their mother for 
payment of his debts. This would not be a fraud upon the 
mortgagee at all. The most probable explanation of the mort- 
gage being effected was, in their Lordships’ opinion, that Qasim 
Ali Khan thought that by concealing the guardianship proceed- 
ings from the mortgagee and passing off his sons as majors of 
18 or upwards he could induce the mortgagee to furnish the 
money which he then required to meet his liabilities without 
affecting the rights of his minor children in the family estate. 
That was no doubt a fraud upon the mortgagee, but it affords 
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an intelligible motive for the execution of the mortgage. This 
theory, however, postulates that his two sons were still below 
21 years of age, otherwise his schemes would have failed to have 
the effect which he no doubt desired of protecting the estate 
for them while at the same time obtaining the money he urgent- 
ly required for his own purposes. It cannot reasonably be held 
to affect the bona fides of the statements made in 1903 when 
the application for guardianship was made. 

The only part of the oral evidence which has caused their 
Lordships some difficulty is that of Muhammad Jafar Husan 
Khan, who produced the nikahnama of the marriage of his son 
with the only daughter of Qasim, which took place on the 12th 
November, 1903. He states that at that time his daughter-in- 
law was 15 years old and that after 14 years she gave birth to a 
daughter. After an interval of 20 years this evidence cannot 
be held to be conclusive as to the age of the daughter-in-law or 
as to the period that elapsed before her first child was born. 
The Muhammadan age of puberty is nine, and a nikahnama 


“might well be executed some considerable time before the girl 


went to her husband. Evidesce leading to an exactly contrary 
conclusion is given by Abbas Mirza for the appellants, who 
impressed the Subordinate Judge favourably. While it is im- 
possible to reconcile the statements of the witnesses, allowance 
must be made for the lubricity of testimony depending upon 
recollection extending back for long periods, and such evidence 
is always far less reliable than contemporaneous statements such 
as those made by the parents of the parties in this case without, 
as their Lordships think, any possible motive for misrepresent- 
ing the facts. 


Their Lordships are the more disposed to reach the same 
decision as the Judge of first instance because of the delay that 
has taken place in bringing this suit. For 15 years the mortga- 
gee appears to have made no claim for payment of interest or 
repayment of the capital sum advanced. No doubt this is not 
an unusual fgature where money is advanced on a mortgage with 
the ultimate object of the mortgagee acquiring the lands hypo- 
thecated by suddenly putting forward a claim of such magnitude 
that it almost necessarily involves a sale. But the present case is 
rather special inasmuch as the intervention of the Court of Wards 
involved a degree of publicity which, if it came to the knowledge 
of the first respondent’s advisers, might well have suggested to 
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them the desirability of postponing any demand. Further, the evi- 
dence of the respondent's first witness that he had told the mort- 
gagee’s agent at the time ot the execution of the mortgage that 
the mortgagors were in fact minors was allowed to remain un- 
contradicted, although this agent or the ‘mortgagee herself 
might have gone into the box. Be this as it may, the long 
delay has, in fact, deprived the appellants of the direct evidence 
of three of the principal witnesses on whom they could have 
relied, vis., the father and mother of the mortgagors and their 
eldest son, all of whom were dead before the suit was brought, 
while the other son had ceased to have any interest in the pro- 
perties hypothecated as he had sold his share for what appears 
to have been a full price. 

On the whole matter, their Lordships are of opinion that 
the Subordinate Judge came to the right conclusion. The fact 
of minority being established at the date of the execution by 
the mortgagors of the deed founded on is sufficient for the 
decision of the case; such a deed executed by minors being ad- 
mittedly a nullity according to Indian law, and incapable of 
founding a plea of estoppel. s 

They will, therefore, humbly advise His Majesty that the 
appeal should be sustained, and that the suit should be dismissed 


with costs here and below since the date of the judgment of the 
Subordinate Judge. 


Solicitors for appellants: Watkins & Hunter. 
Solicitors for respondents: James Gray & Son, 
K.J.R. Appeal alowed. 


PRIVY COUNCIL, < 
[On appeal from the late Chief Court of Lower Burma.] 


PRESENT:—VISCOUNT SUMNER, SIR JOHN WALLIS AND 
Sir LANCELOT SANDERSON. 


Maung Ba Pe and another, since deceased s 
(now represented by Maung Aung Thin) <A ppellant* (Deft.) 
v. 
Maung Shwe Ba .. Respondent (Plf.) 


Burmese Buddhist Law—Adoption—Keittima son—Publicity and noto- 
riety—Conduct inimical to adoptive parents. 
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BC. Where the plaintiff claimed that he was a Keittima son (or son adopted 
Maung Ba Pe Publicly with a view to inherit), the Privy Council in concurring with the 
serie . Jearned Judges of the Court of Appeal in Burma that the plaintiff was 
Shwe Ba. adopted as a Keittima son with a right to inherit, observed that “according 
to the law of Burma, no formal ceremony is necessary to constitute adop- 

tion. The fact of adoption may be inferred from a course of conduct 

inconsistent with amy other supposition; but in that case the publicity or 

uotoriety of the relationship must be satisfactorily proved.” In the present 

case their Lordships came to the conclusion, on the evidence, that the 

relationship between the plaintiff and his adoptive parents “must have been 

notorious and publicly known.” . 

Ma Ywet v. Ma Me, (1909) 36 IA. 192. ILR 36 Cal. 978: 19 M.L.J. 
577 (P.C.) relied an. 

See “also Ma Thon Than v. Ma Pwa Thit, (1923) I.L.R. 1 Rang. 451: 
49 M-L.J. 334 (P.C.)—K.J.R. 

In Burmese Law, an adopted son loses his right to inherit to his adopt- 
ive parents on account of conduct unfilial or inimical towards them, as for 
instance, where he keeps away intentionally from his adoptive parents, or 
intentionally neglects to look after them during illness, or by failure duly 
to perform their funeral ceremonics, or 1s guilty of any other acts which, 
if proved, according to Buddhist Law, would disentitle a child to inherit. 

* Held, that in the present case, it was not established on the evidence, 
that the plaintiff, as adopted son, had been guilty of any unfilial or inimical 
conduct which would deprive him Sf his right of inheritance. i 

See Maung Sein Thwe v. Ma Shwe Yi, (1920) 10 L.B.R.396--64— 
I.C. 415—K.J.R. 

Appeal No. 138 of 1924 froma judgment and decree, dated 
the 14th June, 1922 of the late Chief Court of Lower Burma 
(Robinson, C. J. and Macgregor, J.), which reversed a decree 
of the District Judge of Pegu, dated the 3rd January, 1920. 

The material facts of the case are set out in their Lord- 
ships’: judgment. 

Dunne, K. C. and Preedy for appellant. 

De Gruyther, K. C. and Wallach for respondent. 

22nd May, 1928. Their Lordships’ judgment was deliver- 
ed by 

Sir Lancelot SIR LANCELOT SANDERSON :—This is an appeal by Maung 

Sanderson. Aung Thin (assignee of Maung Ba Pe and Ma Oh) against the 
judgment ang decree, dated the 14th of June, 1922, of the Chief 
Court of Lower Burma, which reversed a judgment and decree 
of the District Court of Pegu, dated the 3rd January, 1920, 
and which decreed the plaintiff's suit. 

The suit was brought by Maung Shwe Ba against Maung 
Ba 'Pe, Ma Oh, Ma Cho and Ma Thein Yin. 

The plaintiff claimed a declaration that he was the sole heir 
and legal representative of Ma Ku (deceased) and as such the 
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absolute owner of all the properties left by the said deceased 
Ma Ku and other consequential relief. 

Maung Ba Pe was alleged to be the late agent of Ma Ku— 
Ma Oh and Ma Cho were sisters of Ma Ku. 

Ma Thein Yin alleged that she was the adopted daughter 
of Ma Ye Ge, who was the adopted daughter of Ma Ku. The 
daim of Ma Thein Yin may be disposed of at once. Both the 
Courts in Burma held that Ma Thein Yin was not adopted by 
Ma Ye Ge, and in view of these concurrent findings of fact no 
question has been raised in this appeal with regard to Ma Thein 
Yin’s claim. . 

It was agreed during the argument that the appellant 
Maung Aung Thin now represented the interests of the sisters 
Ma Oh and Ma Cho. 


The plaintiff’s case was based upon the allegation that he 
was the Keittima (adopted) son of Ma Ye Ge and her husband 
Po Kha, that the said Ma Ye Ge was the adopted daughter of, 
Ma Ku, a wealthy Burma Buddhist widow, who died intestate ` 
at Thantaga village on the 7th of May, 1918, and that as her 
grandson by adoption he was her sole heir and legal representa- 
tive. 


The following issues were settled by the learned District 
Judge —_ 

(1) Was Ma Ye Ge the adopted daughter of Ma Ku? 

(2) Is Maung Shwe Ba adopted son of Ma Ye Ge? 

(3) Is Ma Thein Yin adopted daughter of Ma Ye Ge? 

(4) Has Maung Shwe Ba lost his right to inherit on account of 

conduct inimical to Ma Ku? 

lt was agreed between the parties at the trial that in issue 
(4) the words “conduct inimical” should be construed as 
follows :— 

“Keeping away intentionally from his adoptive parents”; “not inten- 
tionally looking after his adoptive parents during illness,” and “any other 
accounts* which, if proved according to Buddhist Law, woyld disentitle a 
child to inherit.” 

It was agreed at the hearing of this appeal that the word 
“parents” would include Ma Ku, who was alleged to be ‘the 
plaintiff's grandmother by reason of his adoption by Ma Ye Ge. 





*The word “accounts” in the above passage is a clerical error for “acts”, 
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No question arises in this appeal upon the first issue; both 
the Courts in Burma found that Ma Ye Ge was adopted as a 
Keittima daughter by Ma Ku, and in this appeal the concurrent 
findings of fact have not been disputed. 

It has already been stated that no question has been raised 


„in this appeal as to the third issue. The material issues, there- 


fore, are the second and the fourth. 

Upon the second issue the learned District Judge held that 
the plaintiff was adopted by Ma Ye Ge as an appatitha (or 
casually adopted) son. He decided that as the plaintiff had 
based his claim on the allegation that he was a Keittima son 
(or sdh adopted publicly with a view to inherit) the plaintiff 
was not entitled to succeed on the basis that he was an appatitha 
son. The plaintiff’s suit was dismissed for that and other reasons 
relating to the fourth issue. 

On appeal the learned Judges came to the conclusion that 
the plaintiffs adoption as a Keittima son by Ma Ye Ge and Po 
Kha had been clearly established, and that this adoption had 

*been made with the consent and active assistance of Ma Ku and 
her husband Ko Tet Kha. | 

There is no doubt that the plaintiff was adopted by Ma Ye 
Ge and her husband Po Kha in the year 1893 with the consent 
of the plaintiff’s surviving parent. The question is, what was 
the nature ‘of the adoption? 

The following material facts on this part of the case may 
be mentioned :__ . 

In 1888 Ma Ye Ge was married to Po Kha. 

In 1893 the plaintif was adopted by Ma Ye Ge and her 
husband. The plaintiff was then 3, 4 or 5 years old, and he 
went to live with his adoptive parents in the house of Ma Ku 
at Thantaga. 

In 1897 Ma Ku and her husband erected a library at 
Saingdi. Ona tablet in the library, reference was made to the 
adoptions of Ye Ge and the plaintiff as daughter and grandson. 

In 1899 Ma Ku’s husband died, and in 1901 the erection of 
a “Thein” was begun. It was completed in 1905. ° 


In the records of the family set up in the building the plain- 
tiff was mentioned as a grandson. 


In 1903 Ye Ge died. 
Shortly after her death the plaintif was initiated into a 
religious order. The initiation took place at Pegu. Invita- 
tions for the ceremony were issued by Ma Ku and Po Kha. 
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In the invitation the plaintiff was referred to as the grand- P.E. 
son of Ma Ku and the “beloved son of Po Kha and deceased Maung Ba Pe 
daughter Ma Ye Ge.” « Maung 
In Ma Ywet v. Ma Met it was held that, according to the Shwe Ba. 
law of Burma, no formal ceremony is necessary to constitute Sa pence 
adoption. The fact of adoption may be inferred from a course 
of conduct inconsistent with any other supposition; but in that 
case the publicity or notoriety of the relationship must be 
satisfactorily proved. 
The above-mentioned incidents, two of which occurred 
during the life of Ye Ge, go to show that the relationship be- 
tween Ye Ge and the plaintiff, as her adopted son, must have 
been notorious and publicly known. 
The learned Judges who heard the appeal in Burma referred 
in their judgment to other facts material to this issue, the 
details of which, in their Lordships’ opinion, it is not necessary 
to mention. 
It is sufficient to say that their Lordships are of opinions 
that there was ample evidence to justify the conclusion of the 
learned Judges, and they agree with their finding that the plain- 
tiff was adopted by Ma Ye Ge and her husband as a Keittima 
son with a right to inherit. 
The following facts are material with regard to the fourth 
issue :— 
In 1909 the plaintiff eloped with Ma Saw Yin. Apparently 
the plaintiff and his wife returned to Ma Ku’s house and lived 
there, but Ma Saw Yin died after a few months of married life. 


In December, 1910, the plaintiff, with the consent of Ma 
Ku, married Ma Kin Mya. 

Ma Ku gave valuable presents on the marriage and the 
plaintiff and his wife lived with Ma Ku until 1911. 


The plaintiff and his wife then went to live in the house of 
his wife’s parents, which was in the same town. 
e 


The learned Judges of the Chief Court in Lower Burma 
held that, for a young man on his marriage to go and live with i 
his parents-in-law was strictly in accordance with the Burmese 
custom, and that the plaintiffs departure was with the consent 
and approval of Ma Ku. 


~ 


1, (1909) 36 I.A. 192: I.L.R. 36 C. 978: 19 M.L.J. 577 (BC), 
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This finding was not seriously contested, and, in their 
Lordships’ opinion, the mere fact that the plaintiff left Ma Ku’s 
house in the circumstances of this case was not conduct which 
would disentitle him from inheriting. 

In 1912 there was a quarrel between Ma Ku and Po Kha. 
Ma Ku discovered that Po Kha had been transferring some of 
her lands into his own name and some of the lands into the names 
of Po Kha and the plaintiff. 

Apparently there was a safe, in which documents were kept, 
in a room of which Po Kha had the key. In his absence Ma Ku 
collected a certain number of persons, broke into the room in 
their presence, opened the safe, removed the documents, and 
took them with her from Ohne, where she had been living, to 
Thantaga, where she took up her residence with her sister Ma Oh. 

There was a complete break in the relations between Ma 
Ku and Po Kha, and Po Kha instituted criminal proceedings 
against Ma Ku and others in respect of the breaking into the 


| room and the removal of the documents. The case was dis- 


missed, and it was alleged that the plaintiff was guilty of conduct 
inimical to Ma Ku in conne€tion with these proceedings. 

The learned Judges of the Chief Court stated that there 
was nothing to show that the plaintiff took any part in the 
criminal case beyond attending the Court. , 

It was urged on behalf of the appellant that the learned 
Judges had made a mistake in this respect, and that it had been 
proved that in two instances at least the plaintiff had accom- 
panied the process server for the purpose of identifying the 
person who was to be served with a summons to attend the 
Court as a witness. 

The plaintiff denied having accompanied the process server. 

In view of the finding of the Chief Court their Lordships 
are not prepared to hold that the plaintiff took any part in the 
criminal proceedings beyond attending the Court, and they agree 
with the learned Judges that in the circumstances of this case 
such conduet on his part was not necessarily wania or inimical 
towards Ma Ku. 

` Subsequently Ma Ku filed a civil suit against Po Kha and 
Shwe Ba, the plaintiff in the present case. 

The plaintiff took no part in these proceedings except that 


. he filed a written statement, which he said was done under his 


father’s instructions. This is more than likely. He was made 
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a defendant, and it would be natural for his father to insist on his 
filing a written statement. 

Ma Ku succeeded in the civil proceedings. 

Their Lordships’ attention was drawn to the pleadings in the 
civil suit, and the judgments of the Trial Judge and of the Judges 
who heard the appeal. 

“Apparently Po Kha sought to establish a title to some of the 
lands in suit, and reliance was placed upon an alleged pooling 
arrangement, under which the lands were to be put into the 
names of Ma Ku, Po Kha and his son Shwe Ba. 

The learned Judge who tried the suit stated that he found 
that one of the matters relied upon by Po Kha raised a difficult 
question, and that he could find no ruling exactly in point. 

. He held that Po Kha had made out his claim to items 8 and 
9 of Schedule A. 

The learned Judges who heard the appeal held that Po Kha 
had not made out his title to any of the lands.as purchaser, and 
they decided against the alleged pooling arrangement. 

Consequently they allowed Ma Ku’s appeal and dismissed 
the appeal of the defendants, with the result that Ma Ku’s claim 
was decreed. 

Their Lordships are by no means satisfied that the case put 
forward by Po Kha was frivolous or vexatious, and they are of 
opinion that Shwe Ba took no part therein beyond filing the 
written statement. 

The learned Judges of the Chief Court came to the conclu- 
sion that Ma Ku entertained no ill-feeling against Shwe Ba, and 
that she did not wish that he should be dragged into the litigation 
—but that she was advised that he was an essential party as some 
of the lands were in his name. Their Lordships see no reason for 
differing from the conclusion of the Chief Court in this respect. 

It was further alleged that the plaintiff had interfered with 
Ma Ku’s tenants and had been working in the interests of his 
father and against the interests of Ma Ku. 

The evidence in respect of this allegation shows that the 
interference, if any, was at or about the time of the litigation, to 
which reference has been made, and in which Po Kha was claim- 
ing title to or a share in the lands. As already stated, in their 
Lordships’ opinion it has not been established that Po Kha’s 
claim was frivolous or vexatious and without any foundation, 
and the alleged interference with the tenants, if any, being un- 
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re doubtedly in consequence of such claim, must be considered as 

Maung Ba Pe having been in pursuance of a bona fide claim of right made by 
anny his father, 

Shwe Ba, + Finally, it was argued on behalf of the appellant that the 


Sir Lancelot plaintiff had neglected Ma Ku in her old age and illness and had 
Sanderson. not taken that part in the funeral ceremonies on her death which 
he should have done. 

It has to be remembered that Ma Ku was a wealthy woman, 
that she was living with relations, and that there is no suggestion 
that she did not in fact receive proper attention and care from 
those with whom she was living. She died in the house of her 
sisters There would be no necessity for the plaintiff to be in 
constant attendance on Ma Ku, and there is evidence that the 
plaintiff did visit Ma Ku during her illness, that he went to the 
house and stayed there for the night before she died, and that he 
did take a part, not. unimportant, in the funeral ceremonies. 

On the consideration of the whole evidence their Lordships 
agree with the conelusion of the learned Judges of the Chief Court 

e that it was not established that the plaintiff had been guilty of 
any unfilial or inimical conduct which would deprive him of his 
right of inheritance. 

For the above-mentioned reasons their Lordships are of 
opinion that the appeal should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

Solicitors for appellant: Stoneham & Sons. 

Solicitors for respondents: Ranken, Ford & Chester. 


K.J.R. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: MR. Justice KUMARASWAMI SASTRI AND MR. 
JUSTICE REILLY. 
Athiappa Narayana Reddy .. Appellant*® (1st Deft.) 
v. 
Audilakshmi Ammal (late a minor) declared 
a major apd guardian on record discharg- 
ed—Vtde Order dated 20-7-27 on C.M.P. 


No. 1100 of 1927 and others .. Respondents (PUf., 

i 2nd deft. and party respondent). 

Narayana | Registration Act, Ss 40 and 2 (10)—Will or authority to adopt in 
Beady favour of a Hindu minor married girl—Presentation for registration of— 





A dilak- 
shai Ammal *Appeal No, 360 of 1923, 16th January, 1928. 
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Competency for—Father of minor—Legal guardian of mwuor—Competency 
of—Objection to competency of person to present document for regisira- 
tion—Matilatnability of, for first tune in appeal m suit under section 77 of 
Registration Act. 

Held, in view of the terms of Ss. 40 and 2 (10) of the Registration 
Act, that the father of a Hindu minor married girl was not a guardian 
competent to present a document for registration on her behalf. 

The decision in Amba alas Padwsauathi v. Srinivasa Kamaths, (1921) 
20 C.W.N. 369 (P.C) is authority for the proposition that the only kind 
of guardian who can present a document for registration on behalf of a 
minor at all is either a guardian according to the personal law of the minor 
concerned or a guardian legally appointed under the Guardians and Wards 
Act or otherwise, be 

Quaere: Whether a will or an authority to adopt can be presented for 
registration by a guardian at all? 

The question as to the competency of a person to present a document 
for registration being a pure question of law, the objection that the person 
who in fact presented the document for registration was not competent to 
do.so was allowed to be taken in the appeal in a suit under S. 77 of the 
Registration Act, though it had not been taken either before the Register- 
ing Officers or before the trial Judge. 

Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in O.S. No. 15 of 1922. 

M. Patanjah Sastri for appellant. 

B. Somayya, K. Krishnamachari and K. Chakravartht for 
respondents. 

The Court delivered the following 

- JUDGMENTS :—Kumaraswams Sastri, J.— This appeal arises 
out of a suit filed by the respondent (who was the plaintiff acting 
by her father and next friend) under section 77 of the Registra- 
tion Act to direct registration of a document purporting to be 
a will executed by the husband: of the minor plaintiff. The 
Sub-Registrar to whom the document was presented for regis- 
tration refused to register it on the ground that execution was 
not proved and his decision was confirmed by the District 
Registrar on appeal. A suit was filed by the plaintiff by her 
father as next friend to compel registration. The, defendants 
were the members of the undivided family consisting of them- 
selves and the deceased Guruswami Reddi, husband of the minor 
plaintiff. The Subordinate Judge was of the opinion that exe- 
cution of the document was proved and directed registration. 
Hence this appeal.  ” 


The document presented for registration purports to be a will 
cxecuted by Guruswami Reddi, husband of the minor plaintiff. 
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The minor plaintiff had not attained puberty at the date of the 
death of her husband and was living under the protection of 
her father. She had not gone to join her husband’s family. 
The document purports to be a will. It states that the testator 
while on a pilgrimage got fever, that he was suffering from 
fever and was growing worse and that he was an undivided 
member of the joint family which consisted of Venkatasubba 
Reddi and Narayanappa Reddi. It gives power to his wife to 
adopt Ramachandra Reddi, the son of his sister and nobody 
else and says that Ramachandra Reddi should enjoy his share of 
the mpveable and immoveable properties. The document was 
presented for registration by Bala Reddi, the father of the widow, 
who, under the will, is directed to make the adoption. No adop- 
tion admittedly was made at the date of the death of the deceas- 
ed or at the time when the document was presented for registra- 
tion. The only person who could ordinarily present it for regis- 
tration would be the widow, who was given power to adopt but 
as she was a minor it was presented by her father Bala Reddi. 
It is contended in appeal that the presentation by Bala Reddi was 
not a valid presentation under the Registration Act and that 
even if the Sub-Registrar registered the document the registra- 
tion would be invalid and that, thetefore, no suit would lie in a 
Court to direct the Registrar to register the document presented 
by a person who had no authority to present it. It is also contend- 
ed in appeal that the Subordinate Judge’s judgment -was wrong 
an the. merits as the evidence and probabilities point to the 
conclusion that the will was not executed by the deceased. Mr. 
Patanjali Sastri has laid stress on various circumstances which 
he says go to show that the deceased could never have executed 
thè wil, but we consider that it is unnecessary to go into the 
question of the execution of the will as we are of opinion that 
the other ground, namely that the document was not presented 
by a person who in law was entitled to present, is sufficient to 
dispose of the appeal. Section 32 of the Registration Act pro- 
vides for persons whd under the Registration Act are entitled to 
present a document for registration. Clause (a) refers to a per- 
son executing or claiming under the document; clause (b) refers 
to the representative or assign of any such person, and clause (c) 
refers to the agent of such person, representative or assign duly 
authorised by power-of-attorney executed and authenticated in 
the manner prescribed by the Registration Act. Section 2, cl. 10 
defines «a representative as including the- guardian of a minor 
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and the committee or other legal curator of a lunatic or idiot. 
Section 40 deals specially with presentation of wills and authori- 
ties to adopt. It runs as follows: 

(1) “The testator or after his death any person claiming as executor 


or otherwise under a will may present it to any jRegistrar or Sub-Registrar 
for registration. The donor or after his death the donee of any authority 


to adopt or the adoptive son may present it to any Registrar or Sub- 
Registrar for registration.” 

Section 41 provides for the registration of wills 
and authorities to adopt and the procedure to be followed. 
Section 40 contains no such provisions as are contained in Section 
32, clauses (a), (b) and (c). It is argued for the appellamt that 
so far as section 40 is concerned there being no provisions as are 
contained in S. 32, clauses (a) and (c), the only persons who can 
present a document are, in the case of wills, the executor or the 
legatees, and in the case of documents giving authority to adopt, 
the person who executes the document or the person to whom 
power is given to adopt or the adopted son. It is argued that in 
the case of minority there is no power in the guardian to pre- - 
sent a document for registration. It is contended for the res- 
pondents that S.40 which deals with these two classes of docu- 
ments, namely wills and authorities to adopt, must be read as 
subject to the general law, that in the case of minors the de facto 
or de jwre guardian can act for a minor and that the omission 
of clauses (a), (b) and (c) does not restrict but on the con- 
trary enlarges the scope of persons who are entitled to present 
a document for registration. Reference has been made to Ven- 
katappayya v. Venkateranga Rao, where it was held that a 
document containing authority to adopt presented for registra- 
tion by the natural father of a minor was validly presented. Sada- 
siva Aiyar, J., though he thought that it was unnecessary to go 
into these questions because of the other findings, still referred to 
some English authorities and thought that the presentation by a 
. natural guardian was sufficient. This decision was given in May 

1919. Reference has also been made to an earlier decision of 
Ayling and Napier, JJ., in Appeal No. 200 of 1908. The docu- 
ment there was a will and it was held that S.40 was wide enough 
to cover the presentation of a document by the guardian of the 
minor ‘interested under the will. This decision was given in, 
October, 1912. These decisions no doubt support the contention 
of Mr. Krishnamachariar, but we think that the matter is con- 


1. (1919) I.L.R. 43 M. 288: 38 M.L.J. 149, 
R—14 
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cluded by the decision of their Lordships of the Privy Council 
in Amba alias Padmavathi v. Srinivasa Kamatht.*. This decision 
was an appeal from a decision of Abdur Rahim and Oldfield, JJ., 
in Appeal No. 24 of 1916 which is reported in Padmavaths v. 
Srinivasa Kamathi.’The facts of that case, so far as registration 
is concerned, are similar to the facts of the present case. There the 
donor was a member of an undivided family. The property was 
given to the minor daughter-in-law of the donor and the gift 
deed was presented for registration: by the natural father of the 
minor. The minor had not joined her husband and she was 
under the protection of her natural father who would be the de 
Jacto fuardian of the minor. The only difference is that that 
case would fall under Section 32 of the Registration Act be- 
cause it was a deed of gift and although S.32 makes provisions 
for presentation of documents in the case of minors, the question 
was still raised whether the father ef a married minor could be 
the guardian entitled to present a document under S. 2, clause 10 
and S.32 of the Registration Act. Oldfield, J. in that case was 


“of opinion that the presentation by the natural father of the 


minor was invalid under S.32. The learned Judge observed: 

“I should moreover be ready to hold that they were invalid 
because under S 32 of the Registration Act the documents could be pre- 
sented only by plaintiffs representative or assign and P.W 7 who pre- 
ented them was not her assign or her representative under S, 2 (10) since 
he had ceased to be her natural guardian on her marriage and had not 
been appointed her legal guardian.” 

Abdur Rahim, J., did not go into this question as in his 
view of the facts the document was invalid. Oldfield, J., dif- 
fered from him on the facts, but they both agreed 
that, as the document had been revoked before it was 
presented for registration, the plaintiff-donee got no title. 
On these facts the case went to the Privy Council, the donee be- 
ing the appellant. Their Lordships set out the facts in detail 
and the view of the learned Judges and considered it unneces- 
sary to go into the question as to which there was a difference 
of opinion ag they thought that the document conveyed no title 
as the registration was invalid owing to the document being pre- 
sentetl for registration by the natural father of a married girl who 
was not her guardian. Their Lordships gbserved as follows: 

“Their Loidships do not think it necessary to pronounce any decision f 
on the question upon which these two learned Judges differed. It was 





2. (1921) 26 CW.N. 369 (P.C.). 3. (1917) 7 LW. 339. 
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not and is not disputed that these two deeds cannot be given in evidence ‘Narayana 
or enforced if they have not been duly registered. Their Lordships are Reddy 
clearly of opinion that as the appellant was not only a minor but a married Audilak- 
woman, her father had ceased to be her natural guardian and was not shm!l Ammal. 
therefore her assignee or representative within the meaning of section 31 K 

i umara- 
of the Registration Act, 1877. He was not an executant of the said deeds swami 
or either of them; neither was he within the meaning of section 34 of that Sastri, J. 
Act, the representative, assign or agent duly authorised on behalf of Krishna 
Kamathi, the only executant. The presentation by him of the two deeds 
for registration was in direct conflict with the express provisions of this 
34th section. The deeds were consequently never legally registered. The 
registration of them which was procured was illegal, invalid and a nullity, 
and if that be so, as in their Lordships’ opinion it must be held to be, at 
18 not disputed that the deeds would be void and unenforceable, and this 
apart altogether from the question whether they have not been impliedly 
icvoked by the agreement, dated the 9th of June 1908, entered into between 
Krishna Kamathi and the respondent, and duly registered by the former 
on the 12th of June, 1908 It is therefore unnecessary for their Lordships 
to expressly decide this latter question. They are of opinion that owing 
to the invalidity of the registration of the two deeds of May, 1908 the 
appeal fails and must be dismissed.” 





This decision in our view applies exactly to the facts of 
the present case and the fact that the present case falls under 
S. 40 which makes no provision for presentation by legal repre- 
sentatives makes the case stronger. In order to hold that the 
document was properly presented for registration, we have got 
to hold that under section 40 it is open to the guardian of a 
minor girl to present a document for registration and further 
hold that a de facto guardian who will not come under section 2, 
clause 10, can present a document for registration when there is 
a de fure guardian in existence. Even if a guardian can do so 
we are bound by the decision of their Lordships of the Privy 
Council to hold that the father of a minor married girl is not a 
guardian competent to present a document for registration on her 
behalf. There are no facts to distinguish the present case so as 
to render the decision inapplicable. It has been urged by Mr. 
Krishnamachariar that it does not appear that the rights of a de 
facto guardian in cases where the interests of the de pure guardian 
were adverse to those of the minor, and he was disputing the 
document, were pressed before their Lordships, but we cannot 
say that this aspect of the case was not presented to their Lord- 
_ships in the course of the argument or was not considered by 
them as it was obvious from the facts set out by their Lordships. 
It is no doubt true that for some reason or other the Legislature 
has omitted to provide for cases where the donee having power 


Rellly, J. 
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to adopt is the minor widow of a member of an undivided 
family and the legal guardians of the donee, namely, the other 
coparceners, are interested in denying the authority to adopt. 
In such cases the only person who can represent the minor effect- 
ively would be the father or other relations of the minor who 
before the marriage would be her legal guardian or would be 
her legal guardian at the date of presentation if she remained 
unmarried. Seeing that authorities to adopt unlike wills re- 
quire registration, the hardship is not imaginary but one of 
considerable weight, but we think this is a question for the legis- 
lature,and not for us. We are of opinion that, having regard 
to the terms of section 40, S. 2, clause 10, and the decision of 
their Lordships of the Privy Council, the presentation by the 
father of the minor girl was not a proper presentation by one 
who was entitled to present the document under the Registra- 
tion Act. It would be, therefore, useless to direct the Registrar 
to register the document which if registered would be 
inoperative and on this ground we think that the plaintiff's suit 
for registration under S. 77 of the Registration Act should be 


: dismissed. e 


We may point out that we do not decide any ques- 
tion as regards the factum or validity of the will. The suit is 
a narrow one under section 77 and the only question that we 
have to decide is whether the Registrar is bound to register 
the document if presented. As he is not bound to register a 
document which is presented by a person not entitled to present 
it under the Registration Act, a suit under section 77 asking 
him to register it would not lie. It is no doubt true that this 
point was not taken before the Sub-Registrar or before the Sub- 
ordinate Judge, but it is a pure question of law and the fact that 
it. was not taken before the Sub-Registrar or the Subordinate 
Judge would not enable us to direct an act to be done which will 
be in contravention of the provisions of the Registration Act, 
especially when the suit is one under S. 77 of the Act. We are, 
however, of the opinion that having regard to these facts this 
is a proper case where each party should bear his costs through- 
out: We reverse the decree of the Subordinate Judge and dis- 
miss the plaintiff’s suit, each party bearing his own costs. 

Reilly, J—I agree. The decision of their Lordships of the 
Privy Council in Amba ,v. Srinivasa Kamath? appears 
to me to suggest that it is only by virtue of clause (b) of S. 32 of 


2. (1921) 26 C.W.N. 369 (P.C). 
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the Registration Act that a guardian can present a document 
for registration on behalf of a minor under that section. That 
gives some support to Mr. Patanjali Sastri’s contention that 
under S. 40 of the Act which contains no similar clause a will 
or an authority to adopt cannot be presented by a guardian 
at all. I prefer not to express a definite opinion upon that 
guestion on this occasion; but it appears to me quite clear that 
the decision of their Lordships in Amba v. Srinivasa Kamath? 
is authority for the proposition that the only kind of guardian 
who cam present a document for registration on behalf of a 
minor at all is either a guardian according to the personal law 
of the minor concerned or a guardian legally appointed under 
the Guardians and Wards Act or otherwise. That is sufficient to 
dispose of the present case, and I agree, therefore, that the plain- 
tiff’s suit must be dismissed, though in the circumstances of the 
case it is appropriate that each party should bear his own costs. 
This restriction of the persons who can present document for 
registration on behalf of minors appears to me obviously likely, 
to work great and unnecessary hardship in some cases and I 
think that is a matter to which tht attention of the Legislature 
might well be drawn. 


AS.V. ——— Sust dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SRINIVASA AIYANGAR AND MR. 
JUSTICE JACKSON. 


Konduru Dasaratharama Reddi and others .. Appellants* 
(Plfs.) 
v. 
Indoor Narasa Reddi and others .. Respondents 
(Defts.). 


Hindu Law oint family—Manager—Mortgage in favour of famtily— 
Amount due wider—Waiver or giving up of—Validity against other 
members. 

The marager of a joint Hindu family cannot waive or give up a sum of 
about Rs. 1,500 due to the family under a mortgage merely out of charity 
to or sympathy with the mortgagors who had been reduced i? circumstances, 
Such a waiver or giving up by the manager is not binding on the other 
‘members of the joint family. 5 

Second appeal against the decree of the District Court of 
Nellore in Appeal Suit No. 27 of 1927 preferred against the 
decree of the Court of the Temporary Subordinate Judge of 


"S.A. No. 1872 of 1923. 11th November, 1927. 
2, (1921) 26 C.W.N. 369 (P.C). 
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Destratha- Nellore in O.S. No. 44 of 1915 (O.S. No. 6 of 1915, District 


v. Court, Nellore). 
ARET S. Varadachariar and K. S. Champakesa Aiyangar for 
appellants. 


T. V. Muthukrishna Atyar, A. Ramaswami Aiyar, T. N. C. 
Srintvasa Varadachartar and M. Venkatasubbiah for respondents. 
The judgment of the Court was delivered by 

Pathe Srinivasa Atyangar, J.—It is to be regretted that having 

' regard to the points that finally emerged and were argued in this 
second appeal on behalf of the appellants, the only parties 
interested, namely defendants-respondents 1 and 2, should not 
have been represented before us and we should have had to hear 
this second appeal practically ex parte. We are, however, obliged 
to Mr. T. V. Muthukrishna Aiyar, the learned vakil who appear- 
ed for the 16th respondent, for his having as amicus curiae placed 
before us the arguments on behalf of, those parties. 

We have come to the conclusion that the appeal should be 

e allowed and that the dismissal of the plaintiffs’ suit being set 
aside, a decree should be passed in favour of the plaintiffs-appel- 
lants with regard to part of their claim. 

The plaintiffs’ suit was on a mortgage for the sale of the 
mortgage securities. The facts either as admitted or as fmally 
established are these. The mortgage was jointly in favour of 
tbe plaintiffs’ family called in these proceedings the Kondur 
family and the family of the defendants 3 to 16 called the 
Bezwada family. The family of defendants 1 and 2 were the 
mortgagors. About July, 1903, the family of defendants 1 and 2 
having been reduced in circumstances executed in favour of 
the Kondur family of the plaintiffs and the Bezwada family cer- 
tain sale-deeds. The mortgage amount having been advanced 
by both the mortgagee families and those families being entitled 
to proportionate shares in the amount under the deed of mort- 
gage, no question arises in this case with regard to the amount 
due to the Bezwada family, because it is admitted that the amount 
due to them had been paid off and discharged. We are, there- 
fore, only concerned with the amount due to the Kondur family 
of the plaintiffs. The finding of both the Courts below was 
clearly to the effect that the 1st plaintiff did accept the sale-deed, 
Ex. G-1, in the case in full satisfaction and discharge of the 
mortgage. Mr. Varadachariar, the learned vakil for the appel- 
lants, did not wish to contest that finding. His argument was 
merely to the effect that the amount due to the plaintiffs’ family 


Lv] THE MADRAS LAW JOURNAL REPORTS. iii 


at the time was considerably over Rs. 5,000 and that Ex. G-1 
was merely a deed of conveyance in favour of the plaintiff's 
family of property worth Rs. 3,000, that the lst plaintiff was 
not in law entitled to grant a discharge to the mortgagors accept- 
ing only a portion of the amount due and waiving the balance 
because though as a waiver it might be binding personally against 
the Ist plaintiff still as the two other members of the family 
at that time were minors it was beyond the power of the manager 
to waive such a large amount without any consideration what- 
ever and that, therefore, the members of the family who were 
minors at the time were now entitled to seek to recover such 
balance from the mortgaged properties or such of them as have 
not been validly disposed of. 


It was not argued that the manager of the joint family has 
no right to settle accounts or in the course of such settlement of 
account to grant any reductions and accept a smaller amount in 
full discharge. But it was maintained that it must appear as 
a bona fide settlement of account and not be a case of mere 
giving up a valid and substantial claim. 

It was not also argued that if the 1st plaintiff had merely 
accepted the sale and conveyance of certain properties without 
fixing or estimating the value, in full satisfaction and discharge 
of the mortgage debt, it would still be open to the plaintiffs to 
question the same apart from any question of fraud. But the 
contention that was advanced was that in a case where we find 
that the property of which a conveyance is accepted is agreed 
and estimated to be of certain value there is no question at all 
of something being accepted in lieu of entire debt and the posi- 
tion would only be the same as in the case of a payment of an 
amount equal to the value towards the debt. 

The question, therefore, merely resolves itself into whether 
the manager of a joint family can validly give up a valuable 
claim of the family and extinguish it without any return or 
consideration. There can be no doubt that if in such a case a 
defence should have been put forward and proved such as that 
the mortgage securities were insufficient to pay the entire mort- 
gage debt, that there were no other properties of the mortgagor 
and that therefore the acceptance of an absolute conveyance of 
some of the items of the mortgage security could be regarded as 
a prudent transaction, there cannot possibly be any question of 
mere waiver. Nor could there be any such question if in res- 
pect of the agreement to waive there had been valuable consj- 
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deration alleged and proved such as even any agreement on the 
part of the other creditors similarly to reduce their claims pro- 
vided, of course, that such reduction by other creditors could be 
regarded in the circumstances as enuring in some manner for 
the benefit of the mortgagees. But unfortunately, and we say 
unfortunately because we cannot help suspecting that having 
regard to the circumstances it might have been possible to make 
good some such plea. No attempt has been made in this case 
to allege or prove any such consideration. : 

We must, therefore, regard the case as a simple case of the 
manager of the family waiving or giving up a sum of about 
Rs. 1,300 due to the family merely out of charity to or sympathy 
with the mortgagors who had become reduced in circumstances. 


From the very statement of the question it would seem to 
follow that no such waiver or giving up by the manager could 


be regarded as binding on the minor members of a family and 
therefore on the family as a whole. 


The lower Courts were, therefore, clearly wrong in holding 
that the act of the 1st plaintiff as manager was binding on the 
other members of the family’ who were minors. 


The lower appellate Court also came to the conclusion with 
reference to the sixth issue that the plaintiffs’ suit was barred 
by the law of limitation. The learned District Judge held that 
there was no acknowledgment of liability in the deed of sale 
executed in favour of the plaintiffs, Ex. G-I. He was clearly 
wrong in that conclusion. In that sale-deed the debt due by. 
the mortgagors is clearly referred to and acknowledged and it is 
towards such debt the sale-deed is alleged to be taken. We 
must, therefore, hold that apart from other contentions the docu- 
ment contains a sufficient acknowledgment of liability so as to 
give rise to a fresh starting point for limitation. That was in 
July, 1903, and the plaint was put into Court within twelve 
years thereof, namely, in January, 1915. If, therefore, the 
lower Courts were wrong in dismissing the plaintiffs’ action 
altogether, the next question for consideration ‘is in respect of 
what properties the plaintiffs are entitled to a decree. 


“It may be observed that the main object of the plaintiffs’ 
suit appears to have been to obtain a decree in respect of certain 
properties sold by the family of defendants 1 and 2 to the 5th 
defendant and sold by him in turn to the 17th defendant and 
by him again to the-18th and other defendants. . These deeds-of 
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sale were impeached by the plaintiffs to be merely benami and 
it is on that basis that the plaintiffs have prayed for a decree 
against those items of property. . ' 
The most curious feature in this case is that the 5th and 
7th defendants have admitted that the sales in respect of those 
items were as alleged by the plaintifs benami. But the 18th 
defendant has repudiated the allegation and it has been found 
by the lower Courts that so far as the 18th defendant is con- 
cerned the properties obtained on sale by him were not pur- 
chased by him bewami for the family of defendants 1 and 2. 
That finding has not been questioned before us. It, therefore, 
follows that even though the plaintiffs may be entitled to a decree 
for the amount they cannot have such a decree in respect of any 
of the properties covered by the sale-deed to the 18th defendant 
or obtained from or through him by any of the other defendants. 
But what was argued on behalf of the appellants was that 
having regard to the admitted sales in their favour as benami 


by the 5th and 17th defendants if they are still in possession of, 


any of the properties covered by the suit deed of mortgage, a 
decree would have to be passed én respect of such items and 
also against such of the mortgage items as may still be in 
possession of defendants 1 and 2. 


We may observe in this connection that the case on behalf 
of the real contesting defendant, namely the 18th defendant, was 
that the plaintiffs’ suit was a collusive action for the purpose or 
recovering for the family of defendants 1 and 2 fraudulently 
the items in the hands of 18th defendant and the alienees from 
him. Having regard to the pleadings in this case there appears 
to be considerable basis for such a contention. But the attack 
against the 18th defendant having now been abandoned before 
us by the learned vakil for the appellant it would almost seem 
that the remedy now asked for in respect of the other properties 
is one for which the plaintiffs never seriously cared, but it may 
be that such a remedy is now applied for not for pur- 
poses of the actual enforcement of any rights byt merely to 
save the fate of the plaintiffs’ case. We have, however, nothing 
to do with such a consideration. As the plaintiffs want such 
a decree they would be entitled to one. The appeals must, there- 
fore, be allowed and the decree of the lower Courts dismissing 
the plaintiffs’ action must be reversed and set aside. Instead 
there will be a decree in favour of the plaintiffs’ the usual mort- 
gage decree for the amount claimed in the plaint with: further 
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Deas interest on the principal amount till the date fixed for redemp- 
Š; tion. Time for redemption six months from the date on which 
See the preliminary decree is finally passed as hereinafter provided. 
— The decree will only be against the items of property included 
Alyangar, J. im the deed of mortgage and at present if any, in the hands of 
defendants 1, 2, 5 and 17 or in the hands of any alienees from 

defendants 1 or 2 under any alienations not made for the dis- 

charge of the suit mortgage. As these items, however, have 

not been ascertained, the case will have to be remitted to the 

Court of first instance for ascertaining those items and, on such 
ascertainment, a preliminary mortgage decree for sale will be 

passed’ in favour of the plaintiffs in respect of those items. 

There will be no personal decree. The plaintiffs-appellants will 

be entitled to add their costs throughout and recover the same 

from the properties in respect of which a decree is to be 

passed. There will be no personal decree in respect of costs. 

The appellants should pay the respondents in this second appeal, 


who have appeared, their costs one set. 


"ASV. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnr. Justice WALLACE AND MR. JUSTICE JACKSON. 


Kutbuddeen Sahib .. Petttioner* (Deft.) 

v. i i 

Periyanayaga Padayachi ©.. Respondent (PHf.). 

sees Civil Procedure Code (1908), O. 37—Jurisdiction to act wader—Sub-Court 
E which te not a Court of Small Causes but which is merely towested with 


Perivanayaga the purisdiction of a Small Couse Court ender a notfication—Sub-Judge 
Padayachl, = gt Furisdiction of, to act under O. 37, when exercising small cause powers— 
O 37, R. 1 (d)—Applicabtlity of, to Courts notified under Notification of 
23rd October, 1877—Words “having ordinary original civil purisdiction” 
tn that notificatton—Meoning of. 
A Subordinate Judge, who is a presiding officer of an ordinary Sub- 
Court and not of a Court of Small Causes, has not, when exercising small 
cause powers, authority to act under O. 37 of Civil Procedure Code of 
1908. 
E Die da ai 1882 is sufficient to make O. 37, 
R. (1) (d) of Civil Procedure Code of 1908 apply to Courts notified under 
the notification issued and published in the Fort St. George Gasette on 
23rd. October, 1877, under the Code of 1877. But that notification does not 
apply to the Court of a Subordinate Judge when that Subordinate Judge is 
exercising small cause powers, The words “having ordinary original civil | 
jurisdiction” in that notification were deliberately used to confine the” 
application of the rules to notified Courts when exercising ordinary original 
civil jurisdiction. 
*CRP. No. 239 of 1927, |, 5th January, 1928, 
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Petition under section 25 of Act IX of 1887 praying the Kutbaddsen 
High Court to revise the decree, dated 25th January, 1927 of 7. 
the Court of the Subordinate Judge of Negapatam in S.C. Bi a a 
No. 817 of 1926. 

K. S. Destkan for petitioner. 

A, Ramaswani Atyangar for N. Doraiswami Aiyar for 
respondent. 

The Court delivered the following 

JupGMENT:—The short question for decision in this Civil 
Revision Petition is whether a Subordinate Judge, who is a pre- 
siding officer of an ordinary Sub-Court and not of a Cqurt of 
Small Causes has, when exercising small cause powers, autho- 
rity to act under O. 37, Civil Procedure Code. O. 37, R. 1 
declares that that order shall apply inter ala to 

“any other Court to which Ss. 532 to 537 of the Code of Civil Proce- 
dure of 1882 have been already applied.” 

Under section 538 of the Code of 1882, sections 532 to 537 of 
that Code could be applied to 

“any other Cout having ordinary onginal civil jurisdiction to which 
the Local Government may, by notificftion in the official Gazette, apply 
them,” 

As a matter of fact, however, no such notification appears 
to have been issued under this Act. Under the previous Code, 
Act X of 1877, sections 532 to 538, which correspond to sections 
532 to 538 of the Code of 1882, a notification was issued and pub- 
lished in the Fort St. George Gasette on 23rd October, 1877, 
notifying that the sections applied to Dt. Courts and Courts of 
Subordinate Judges in the Presidency. Section 3 of the Code of 
1882 lays down that any notification published in any enactment 
thereby repealed shall be deemed to have been published under 
that Code and that, wherein any notification passed prior to the 
date when that Code came into force reference is made to Act 
X of 1877, such reference 

“shall, as far as is practicable, be read as applying to this Code or 
the corresponding part thereof.” 5 

We. think that is sufficient to make Order 37, Rule 1 (d) 
apply to Courts notified under the notification of 23rd October, 
1877. y 

The question then is, does this notification apply to the 
Court of a Subordinate Judge when that Subordinate Judge is 
exercising Small Cause Court powers? The notification by 
force of section 538 of the Code of 1877. only. applies to. 

“ “any other Court having ordinary original civil jurisdiction.” 


Kutbuddeen 
Sahib 


v. 
Periyanayaga 
Padayachi, 


116 THE MADRAS LAW JOURNAL REPORTS. [voL. 


This in itself would seem to restrict the application of the 
notification to the ordinary original civil jurisdiction of the 
Court, as the petitioner contends. It is argued, however, for 
the respondent first that the word ‘having’ merely purports ‘pos- 
sessing’ and not ‘when exercising’ and secondly that the words 
‘ordinary original’ describe the jurisdiction not as distinct 
from Small Cause Jurisdiction but as distinct from appellate, 
maritime or other jurisdictions which a Civil Court may possess. 
Neither of these contentions appears to us convincing. As to 
the first, there seems to us no point in describing a Court as a 
Court having Original Civil Jurisdiction unless it was meant 
that jt was such Court and no other to which the notification 
should apply. It does not follow automatically that every Court 
having Original Civil Jurisdiction has also Small Cause Juris- 
diction. The phrase, therefore, could not have been intended 
automatically to include also Courts having Small Cause Juris- 
diction. As to the second contention there seems to us no point 


„in using the words “Original Civil Jurisdiction” in order to distin- 


guish Courts to which the notification should apply from appel- 
late, maritime and other Courts, since the procedure prescribed 
by Ss. 532 to 537 could never be applied to such Courts at all. 
The procedure could only apply to Courts in which suits on bills 
of exchange, etc., could be brought. It, therefore, appears to us 
that the words “having ordinary civil jurisdiction” were delibe- 
rately used to confine the application of the rules to notified 
Courts when exercising Ordinary Original Civil Jurisdiction. 
Now the Court against whose decision this Civil Revision 
Petition is preferred is not a Court of Small Causes but a Court 
invested with the jurisdiction of a Small Cause Court under 
a notification of this Court, dated 23rd July, 1926. S. 33 
of the Provincial Small Cause Courts Act directs that, when a 
Court is invested with the jurisdiction of a Small Cause Court 
it is for the purposes of the Civil Procedure Code with respect 
to the exercise of that jurisdiction a different Court from the 
Court which it is in respect of the exercise of its jurisdiction in 
suits which ‘are not cognizable by the Court of Small Causes. 
From this it is clear that for the purposes of the Civil Procedure 
Code the lower Court when exercising its Small Cause jurisdic- 
tion is not exercising its Ordinary Original Civil Jurisdiction. 
It seems clear to us, therefore, that the notification under the 
Act of 1877. does not apply to the lower Court when exercising 
its Small Cause jurisdiction, In the exercise of that jurisdis- 
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tion the lower Court is invested with the jurisdiction of a Court 
oi Small Causes and is so far divested of its Original Civil 
Jurisdiction. Indeed it is obvious from the very difference in 
powers which the Judge exercises in his original jurisdiction 
from those he exercises in Small Cause jurisdiction that the 
jurisdictions are different and the Courts therefore different. 


It is significant that in the original section 538 of Act X of 
1877 the Courts of Small Causes in the Presidency towns were 
definitely named as Courts to which sections 532 to 537 applied. 
It is hardly likely that the legislature intended that the only 
Courts to which the sections should not apply were Courts of 
Small Causes in the muffusal. It would be an unintefligible 
anomaly that the constituted Courts of Small Causes in the muf- 
fusal should not be able to employ these sections, while Courts 
alongside them invested with the powers of Courts of Small 
Causes should be able to employ them. 


The question raised is a matter of first impression and no 
direct authority has been cited to us. A ruling in Sankararania , 
Aiyar v. Padmanabha Atyar,’ that for purposes of section 24 of 
the Civil Procedure Code a Court*invested with the powers of 
a Small Cause Court is a Court of Small Causes is along the 
same line of reasoning and dissents from the ruling in Rama- 
chandra v. Ganesh? relied on by the respondent which is also 
dissented from in a later decision of the same Court in Narayan 
v. Bhagu? 

We therefore hold that the lower Court exercised a juris- 
diction not vested in it by law and its proceedings are therefore 
without jurisdiction and must be set aside. The decree of the 
lower Court is set aside and the lower Court is directed to 
rehear the suit in accordance with law. The petitioner will 
get his costs in this Court and costs in the lower Court will 
abide the event. 


A.S.V. —- Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: MR. Justice Devaposs. ° 





Chockalinga Pandaram .. Petttioner* (Accused). 
Criminal Procedure Code, S 264—Record—Whasa constiietes—Summary 
*Cr Rev. Case No. 660 of 1927. 30th November, 1927. 


(Cr. R P. No. 589 of 1927). 
1. (1912) IL.R. 38 M, 25: 23 M.L.J. 373. 
2 (1899) ILR. 23 B. 382, 3. (1907) ILR, 31 Bom. 314 (F.B.), 
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Chockalınga tal by Magistrate or Bench—Appeal—Power of Appellate Court to look into 
Kandra complaint and sworn statement. 


Under section 264 of the Criminal Procedure Code the only record in 
the case is the judgment and, consequently, the appellate Court has no 
power,'in an appeal from a case tried summarily by a Magistrate or Bench, 
to go beyond this record and look into the complaint and the sworn state- 
ment of the complainant. 

Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the Sub-divisional Magistrate of 
Saidapet in Criminal Appeal No. 15 of 1927 preferred against 
the judgment of the Court of the 3rd Class Bench Magistrates 
of Sriperumbudur in B.C. No. 25 of 1927. 

C. Narastmhachari for petitioner. 

The Public Prosecutor for the Crown. 

The Court delivered the following 


ORDER :—This is an application to revise the order of the 
Sub-divisional Magistrate of Saidapet confirming the conviction 
-of the petitioner under section 352 of the Indian Penal Code. 
Mr. Narasimhachariar fpr the petitioner contends that the 
lower appellate Court was not justified in looking into the com- . 
plaint and the sworn statement of P.W. 1 in weighing the evi- 
dence. His argument is that under S. 264 of the Criminal Pro- 
cedure Code the only record in the case is the judgment which 
embodies the substance of the evidence in the case and the ap- 
pellate Court cannot go beyond the record, and the complaint 
and the sworn statement are outside the record of the case. The 
argument no doubt would sound strange but for the fact that 
the terms of the section are such as to support the contention. 
Section 264 is in these terms: 
(1) “In every case tried summarily by a Magistrate or Bench in 
which an appeal lies, such Magistrate or Bench shall, before passing 


sentence, record a judgment embodying the substance of the evidence and 
also the particulars mentioned in section 263.” 


(2) “Such judgment shall be the only record in cases coming within 
this section.” 

In cases in which an appeal lies the Bench or Magistrate 
trying the case summarily is required to record a judgment em- 
bodying the substante of the evidence and also the particulars 
mentioned in section 263, such as serial number, date of the com- 
mission of the offence, date of the report or complaint, name 
of the complainant, plea of the accused, etc. The record of a 
case tried under section 264 could only be the judgment em- 
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bodying the substance of the evidence and other particulars men- oe 
tioned in section 263. That being so, the question is whether In re. 
the lower appellate Court was justified in referring to the com- 

plaint and sworn statement in hearing the appeal. 

The question really is whether the terms of the section should 
be understood in the literal sense or whether they should be 
understood as meaning that the record made by the Court should 
only be the judgment in the case. It is contended by the learned 
Public Prosecutor that material objects and documentary evi- 
dence filed in the case can be looked into by the appellate Court 
and not merely the judgment. Even the substance of documen- 
tary evidence, like the oral evidence, has to be embodied in the 
judgment according to S. 264. That being so, medical certifi- 
cates and documents of title produced by the accused to support 
the case of bona fide assertion or defénce of possession cannot be 
looked into as their substance is required to be embodied in the 
judgment. When the terms of the section clearly say that such 
judgment shall be the only record in cases coming within this. 
section, I do not think the Court will be justified in giving 
them an interpretation which the*Court may consider reason- 
able in order to enable the appellate Court to try an appeal pro- 
perly. If the Bench or Magistrate trying the case summarily 
does not correctly embody the substance of the evidence, there 
is no remedy for such defect or even a mistake. The legisla- 
ture for reasons best known to itself has laid down that in the 
case of summary trials the judgment with certain particulars 
shall be the record and the appellate Court is not justified in 
travelling outside the record in hearing an appeal from the con- 

‘viction in a summary trial. Though this particular point under 
consideration is not covered by authority, yet there are a 
number of cases in which it was held that the record of the case 
was the judgment. In Nagoor Kanni Nadura v. Sithu Naick! 
Jackson, J., held that the judgment was the only record in cases 
coming under section 264. In The Crown v. Salig Ram? it 
was held that in a summary trial, whether appealable or non- 
appealable, no formal charge in writing need be framed, and 

' the reasoning was that as the judgment was the only record in 

the case it was unnecessary that a formal charge should be 
framed. In Madhab Chandra Saha v. Emperor? it was simi- 
larly held that no formal charge need be framed in a case tried 


L (1926) 52 M.L.J. 32. 2. (1926) I.L.R. 7 Lab. 303. 
3. (1926) I.L.R. 53 C. 738, 
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under section 264 as the only record thereunder was the judg- 
ment containing the particulars set out in section 263. | Consider- 
ing the clear terms of the section and the fact that. no. charge 
need be framed in writing, I think the contentian-of: Mr. Nara- 
simhachariar ought to be upheld. I, therefore, .hold -that the 
lower appellate Court was not justified in looking. into and rely- 
ing upon the complaint and the sworn statement in-trying the 
appeal. 2 gs as Cyc h te Saks KD 
I set aside.the order of the Sub-divisional Magistrate and 
direct him to restore the appeal to file and dispose: of it accord- 
ing to law. | . 
N.S. , Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR. JUSTICE JACKSON. 


S. R. Nanjunda Chettiar .. Petitioner* (Counter- 
petitioner) 

l v. i 
Nallakaruppan Chettiar .. Respondent (Petitioner). 


Civil Procedure Code, S. 73 ahd Order 21, R. 10—Decree passed by one 
Court—Esecution proceedings against the properties of the same judgment- 
debtor pending in another Court—Onder of transfer of ihe decree from the 
former Court to the latter—Execution application in the latter Court before 
tt actually received the tecree—Jurisdution of the Court to entertain— 
Assets recewed by transferee Court before it got the decree by transfer— 
Right of decree-holder to rateable distribution. 

An execution application must be filed either in the Court which passed 
the decree, or, if the decree has been sent to another Court, to that Court. 
But it cannot be made to a Court in anticipation that it may subsequently 
receive the decree by way of transfer. A mere order of transfer of the 
decree does not vest the Court, to which the decree is ordered to be trans- 
ferred, with jurisdiction .to receive the execution application, before the 
decree is actually received by that Court. 

Where a decree-holder, who had obtained an order of transfer of his 
decree to a Court .which was executing another decree against the pro- 
perties of the same judgment-debtor, put in an execution application to that 
Court before the receipt of assets by that Court by the sale of the pro- 
perties, but hig decree itself was actually received by that Court only subse- 
quent ‘to the receipt of the assets by that Court i 


’. . Held, that he was not entitled to rateable distribution of the assets. 


Petition under section 115 of Act V of 1908 praying the 
High Court to revise the-order of the Court of the Subordinate 


Judge of Coimbatore, dated 25th January, 1926, in E.A. No. 834 
of 1925 in Original Suit No. 127 of 1923. 


*CR'P. No. 775 of 1926. ‘° 7/700 7 17th January, 1928 
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M. Krishna Bharathi for petitioner. 

T. S. Anantharaman for respondent. 

The Court delivered the following 

JupGMENT:— Petitioner seeks to revise the order of the Sub- 
ordinate Judge of Coimbatore in E.A. No. 834 of 1925. 


The petitioner obtained a money-decree against one M. S. 
Pandaram, and in execution sold on 14th October, 1925, three 
mortgage debts, drawing the money on 15th October, 1925. 


The respondent had obtained a decree against the same 
person in the Court of the District Munsif of Coimbatore. Its 
transfer for execution to the Court of the Subordinate Judge 
was ordered on 12th' October, 1925. On 14th October, 1925, 
the respondent filed his execution application. On 15th October, 
1925, the records were received from the District Munsif. The 
question for determination is whether the respondent’s application 
of 14th October, 1925 was an application to the Court for the 
execution of decree for the payment of money as contemplated 
by section 73, Civil Procedure Code. 


There is no doubt that such application must be to the Court 
which passed’ the decree or if the decree has been sent to 
another Court, then that Court, vide Order 21; Rule 10, Civil 
Procedure Code. That is to say, an application cannot be made 
to a Court in anticipation that it may subsequently receive the 
decree by way of transfer. Then the question resolves itself 
into this, whether the District Munsif’s order of transfer, dated 


12th October, 1925, vested the Subordinate Judge with jurisdic- ` 


tion to receive the execution application of the 14th October. 
The learned Subordinate Judge thought that it did; “ the decree 
having been ordered to be transferred on 12th October, 1925, 
it matters very little as to the date on which it was received.” 
But such an operative order of transfer does not seem to be con- 
templated by the Code. The mode of transfer in Order 21, 
Rule 5, Civil Procedure Code is by dispatch of the decree, and 
a Court is presumably only seised with authority to execute when 
it has received the decree. The learned Subordihate Judge 
seems to agree that this is the sense in which the relevant 
sections of the Code should be read, but gets over them by 
observing that they are directory and not mandatory. 

But that formula hardly helps in the present case. A Court 
must obtain jurisdiction by some definite act. If the receipt of 
the decree from the Court which passed it is not the essential 
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act, what is? It is not enough to say that the receipt is discre- 
tionary, or that the mere dispatch is enough; and a Court cannot 
arrogate jurisdiction to itself. It must be held, therefore, that 
until a Court has received the decree it has no jurisdiction to 
entertain an application for execution, and the application of 
14th October, 1925, cannot help the respondent. There is no 
equity in these cases; within certain defined limits the statute 
allows rateable distribution and otherwise parties are left to 
their own devices. 


The petition is allowed with costs and the order of the 
lowereCourt is cancelled. 


N.S. pam ` Petition allowed. 
PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. ] 
PRESENT:—Lorp SHAW, LORD ATKIN, Lorp SALVESEN 
AND SIR LANCELOT SANDERSON. 


A. T. K. P. L. M. Muthiah Chetti .. Appelant* (Plf.) 
vz. ° 
Palaniappa Chetti and others .. Respondents (Defts.) 


Lanitation Act (1908), Ari 11—Crvil Procedure Code (1908), O. 21, 
R 63—To found a claun pettion, the property must be de facto atfached— 
Attachment, a ‘real thing’ and mdispensable—Mere order for attachment, 
asi ficient—Order rejecting claim petthon, toheu a nullity ` 

To attract the operation of Art. 11 (1), Limitation Act, 1908, it is 
a requisite of the ‘order’ therein specified (namely, ‘an order under the 
Code of Civil Procedure, 1908, on a claim preferred to, or an objection 
made to the attachment of, property attached in execution of a decree’), 
that the property to which a claim is made, or to the attachment of which 
there is an objection, must be property which had been de facto attached 
in execution. “Unless there has been attachment, there can be no order 
made on an objection lodged to it, nor can any claim be made to the property 
to attached; and without such an order, there is no termwius a quo for the 
running of limitation, and with this the limitation itself is non-existent 
The first head of Art. 11 can on its words mean nothing else.” 


The attachment is a ‘real thing’; the property must, # point of fact, 
be attached, ea mere order for attachment not being sufficient for this 
purpose. “The order is one thing, the attachment 1s another. No property 
cai*be declared to be attached unless first the order for attachment has been 
issued, and secondly in execution of that order the other things prescribed by 
the miles in the Code (Order 21, Rules 43, et seq) have been done,” 


The Privy Council repelled the suggestion that a property was in law 
attached whenever an order for attachment was made. The result, if 





tP.’ C Appeal No. 70 of 1926. 12th March, 1928. 
¢ E 
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this were so (as their Lordships pointed out), would be that a person 
holding an order could dispense with attachment altogether, as an ‘operation 
or a fact. “Under the Civil Procedure Code in India the most anxious 
provisions are enacted in order to prevent a mere order of a Court from 
effecting attachment, and plainly indicating that the attachment itself is 
something separate from the mere order, and is something to be done and 
effected before attachment can be declared to have been accomplished.” 

On the 14th February, 1910, the respondents Nos. 5—12 filed a suit 
against their debtors (now represented by respondents Nos. 1—4) to re- 
cover a money-dept, and on the 14th March, 1910, they applied for attach- 
ment before judgment of their debtors’ immoveable property. The Court 
on the 18th March passed an order for conditional attachment, which was 
made absolute on the 4th April, 1910. In point of fact, although attach- 
ment before judgment was thus ordered; no attachment had been actually 
made. Meanwhile, on the 19h March, 1910, the respondents 1—4 executed 
a mortgage of the same property in favour of the present plaintiff, 
The respondents 5—12 proceeded with their suit aforesaid and obtained 
a money decree against their debtors on the 24th January, 1911. There- 
after, under the mistaken impression that there had been an attachment 
already, the decree-holders (respondents 5—12) applied for execution of 
their decree by issue of a sale proclamation in respect of the property 
which was believed to have been so attached before judgment. The pre- 
sent plaintiff, acting under the like mistaken impression, put in a claim 
petition (purporting to be under Order H, Rule 62, Civil Procedure Code, 
1908) on the 20th March, 1912 to the property in respect of his mortgage, 
dated the 19th March, 1910, and prayed that the property should be sold 
subject thereto. The plaintiffs claim was rejected on the 15th April, 1912, 
the Court holding that the alleged mortgage was a sham transaction. On 
the 4th November, 1912, the property was purchased in execution of their 
decree by the decree-holders themselves (ie, the respondents 5—12), 
they having obtained permission to bid. 

After certain infructuous proceedings (not material for the purpose of 
this head-note), the present suit was instituted by the plaintiff on the 7th 
October, 1915, for recovery of moneys due on his mortgage bond, dated 
the 19th March, 1910, with the usual prayer for sale. It was pleaded in 
defence that the suit was barred by Art, 11, Limitation Act, 1908, having 
been brought more than one year from the 15th April, 1912, the date of 
the dismissal of the claim petition by the Executing Court. A 

Held, reversing the High Court and concurring with the learned Trial 
Judge, that the suit was not barred by limitation, as the plaintif was not 
a person against whom an ‘order’ as described in Art. 11, Limitation 
Act, 1908 (as read with Order 21, Rule 63, Civil Procedure Code, 1908), 
had been made. The property to which the claim was madé by the plain- 
uff on the 20th March, 1912, not having been de facto attached, although 
for some time the parties had assumed that it was, there was no basis for 
the claim petition, and consequently the order of the Court, dated the 15th 
April, 1912, dismissing the said petition was not merely deféctive in form, 
but was ab ùiitio a nullity. ‘ 


Appeal No. 70 of 1926 from a decree, dated the 1st Sep- 
tember, 1921, of the High Court, Madras (Oldfield and 


P.C. 
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Ramesam, JJ.), affirming (upon a different ground) a decree 
of the Temporary Subordinate Judge of Sivaganga, dated the 
19th December, 1916. 


The facts of the case appear sufficiently from the judgment 
of their Lordships, and also from the reports of the case in the 
High Court; see (1921) LL.R. 45 M. 90: 41 M.L.J. 594. 


The decision of the Subordinate Judge on the first issue 
(whether the suit is‘barred?) was as follows:— 


“It has been argued by the learned vakil for defendants 10 and 11, 
that, as the suit was brought more than one year after the dismissal of 
the claim petition, it is barred and that plaintiff is not entitled to get any 
relief in this suit. I do not think that this position is tenable. In the 
first place, there was no attachment over the properties. The mere order 
for attachment is not sufficient to show that there has been attachment. 
The right to put in a claim petition arises only after the properties are 
attached. In this case, the parties were undér the mistaken impression 
that there was an attachment and under that impression a claim petition 
was put in. The claim was dismissed. A suit was also filed to establish 
plaintiffs right to the property, but that suit was withdrawn when it was 
found that there was no attachment. The proceedings were conducted 
under a mistake of fact and it ig not open to the contending defendants 
now to say that, as no suit was brought within one year of the dismissal 
of the claim petition, the suit is barred. Even if it is assumed that there 
was a valid order dismissing the claim petition, the order only said that 
the property should not be sold subject to the hypothecation right. The 
present suit is not one to establish plaintiff's right to the property, but it is 
a suit to recover a debt which has been charged upon the property and 
according to the ruling of the Calcutta High Court in Bhikw v Shujat Al? 
the present suit is not barred by limitation under Art. 11 of the Limita- 
tion Ack The same view has been taken by the High Court of Bombay 
in Ganesh v. Damoo. I, therefore, find that the suit is not barred by 
limitation.” 

Dunne, K. C., and Narasimham for appellant. 
De Gruyther, K. C., and,Parikh for respondents. 


12th March, 1928. Their Lordships’ judgment was deli- 


vered by 


Loro SHaw :—This is an appeal from a decree dated the 
1st “September, 1921, of the High Court of Judicature at 
Madras, affirming a decree dated the 19th September, 1916, 
of the Temporary Subordinate Judge of Sivaganga. 

The suit out of which the appeal arises was brought by 
the appellant as mortgagee for recovery of moneys due on his 











“1. 1901) ILR 29 Ç. 25, ` 2. (1916) 18 Bom. L.R. 782, 
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mortgage bond about to be referred to. That bond is dated 
the 19th March, 1910. 

Muthiah Chetti and Raman Chetti were undivided brothers; 
the former was father of respondents 1 and 2, the latter father of 
respondents 3 and 4. They carried on a money-lending busi- 
ness at Rangoon. They both died prior to the date of the mort- 
gage in question. After their deaths the respondents 1 to 4 
still formed a joint and undivided Hindu family. They were, 
however, all minors, their guardians being Nagamai Achi, 
mother of the first two respondents, and Sittall or Minakshi 
Achi, mother of the respondents 3 and 4. 

~ This mortgage dated the 19th March, 1910, was executed 
by the two ladies on their own behalf and on behalf of their 
respective sons. It was in favour of the present appellant, 
who is the brother of one of the ladies. Respondents Nos. 5—12, 
or their representatives, also had a money-lending business, and 
on the 14th -February, 1910, they had brought a suit against 
the beforementioned minors claiming a decree for a debt of 


Rs. 38,413. On the 14th March, 1910, that is to say, five days ` 


before the mortgage under investigation, they made an applica- 
tion to the Court for attachment before judgment of the immova- 
ble properties belonging to the respondents 1—4, and on the 18th 
March the Court passed an order for conditional attachment. 
On the following day the two ladies executed the mortgage which 
is the subject of this suit. It covered all the properties belong- 
ing to respondents 1—4, that is, to the minors aforesaid. It 
purported to have been for a consideration of Rs. 35,000, of 
which Rs. 1,800 was alleged to have been paid in cash. 

On the 4th April, 1910, the Court made an order absolute. 
It was in the following terms:— 

“No objection to attachment subject to mortgage already created in 
favour of Muthu Chetty. Petitioner does not admit any such mortgage at 
present and wants the attachment as asked for. Attachment and order 
made absolute.” 

So far as the question of limitation is concerned, this order 
and its date form the crucial points for consideration of the 
question of limitation to be afterwards discussed. 

The respondents 5—12 proceeded with their action, obtain- 
ed decree thereunder on the 24th January, 1911, and having 
applied for execution of their decree by sale with permission to 
bid, the present appellant put in a claim and petition on the 
20th March, 1912, to the properties in respect of his mortgage 
and prayed that the properties should be sold subject .thereto. 
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The appellant’s claim was rejected by the Court on the 15th 
April, 1912, which held that the alleged mortgage was a sham 
transaction. 

On the 4th November, 1912, the properties were purchased 
by respondents 5—12 and a sale certificate was issued. There- 
upon the appellant filed a suit in the Subordinate Judge’s Court 
to establish his right to the properties under the mortgage 
already mentioned of the 19th March, 1910. 


In the course of that suit an important and vital fact was 
discovered, namely, that although, as already mentioned, on the 
4th April, 1910, the “attachment and order were made abso- 
lute,” Yet in point of fact no attachment had.been made. This 
was explained to the Court, and on the 15th August, 1914, “the 
plaintiff was allowed to withdraw his suit with permission to 
bring another based on the mortgage bond in question but cor- 
rectly framed.” The present suit was accordingly brought on 
the 7th October, 1915. It is an ordinary suit for recovery of 
the amount of the mortgage with interest, and it includes a 
*declaration that the right set up by the purchasers is invalid, 
and for recovery frem the respondents 1—4 of the sum of 
Rs. 64,764, being the mortgage amount with accumulated inte- 
rests and costs, with, of course, the further direction for sale. 

This suit is resisted upon two grounds. First, that it is’ 
excluded by limitation and, secondly, that the mortgage was 
what in language adopted in various orders in the proceedings is 
denominated a sham transaction. 

As to the question of limitation, the point taken was agreed 
by the learned counsel at the Bar to be an important one in 
Indian practice, and the differing judgments in the present casc 
upon the point seem also to show this. 

It depends upon the language of Article 11 of Schedule 1 
of the Indian Limitation Act, 1908, which is as follows :— 

Description of Suit. Period of Time for which period 

Limitation begins to run. 

11. By a person, against whom One year. The date of the order. 
any of the following orders has 
been made to establish the right 
which he claims to the property 
comprised in the Order :— 

(1) Order under the Code of 

Civil Procedure, 1908, on a claim 

preferred to, or an objection made 

to the attachment of, property 

‘attached in execution 
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It is to be noted that by Order 21, Rule 63 of the Code of 
Civil Procedure, 1908, it is provided as follows :— 

“63. Where a claim or an objection is preferred, the party against 
whom an order is made may institute a suit to establish the right which 


he claims to the property in dispute, but, subject to the result of such suit, 
if any, the order shall be conclusive.” 


The point to be considered is—Is the appellant a person 
against whom an order as just described has been made? The 
Board is of opinion in the negative. By Article 11 of the Limi- 
tation Act already quoted, he must be a person against whom an 
order has been made under the Civil Procedure Code “on a 
claim preferred to, or an objection made to the attachnftnt of, 
property attached in execution.” The case thus comes to be 
narrowed down to whether it is a necessity of the order here 
specified that the property to which a claim is made, or to the 
attachment of which there is an objection, must be property 
which had been de facto attached. 


It would seem to be so by the words, and by the very, 
nature of the case, for the only property referred to is “property 
attached in execution.” Unless there has been attachment, 
there can be no order made on an objection lodged to it, nor can 
any claim be made to the property so attached; and without 
such an order, there is no terminus a quo for the running of 
limitation, and with this the limitation itself is non-existent. 
The first head of Article 11, in the opinion of their Lordships, 
can on its words mean nothing else. 


It is only in view of the asserted importance of the point 
on the construction of the Civil Procedure Code that their Lord- 
ships think that it may not be inexpedient to carry this investi- 
gation of the topic further. 


It may be pointed out that if the words of the article were 
otherwise construed, then it might be possible under such a 
construction to write out a not inconsiderable portion of Order 
21 applicable to the execution of decrees and orders. 


A fasciculus of clauses, beginning at Rule 41.0f Order 21 
and applicable to “attachment of property,” shows in instance 
after instance that attachment is a real thing, with a variety of 
real applications suited to the nature of the property to be 
attached. Where it is moveable property it is to be attachment 
by “actual seizure”; where it is agricultural produce the attach- 
ment is to be made by affixing a copy of the warrant—on the 
land where there is a growing crop, and on the threshihg floor, 
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and other. places where produce has been cut and gathered. In 
the case of an attachment of debt, there is to be a written order 
prohibiting the creditor from recovery, and the debtor from 
making payment, and prohibiting the handing over of the pro- 
perty by any one in whose name it stands, and this order is to 
be affixed publicly to the Court-house. There are other pro- 
visions as to the attachment of shares of moveables, even shares 
of salary, and as to attachment of partnership property. In 
regard to negotiable instruments, the attachment is to be by 
actual seizure of the instrument which is to be brought into 
Court. 


These instances go to show that under. the Civil Procedure 
Code' in India the most anxious provisions are enacted in order 
to prevent a mere order of a Court from effecting attachment, 
and plainly indicating that the attachment itself is something 
separate from the mere order, and is something which is to 
Le done and effected before attachment can be declared to have 


pe accomplished. 


It may now be considered necessary, however, to cite 
Order 21, Rule 54, applicable” to a case like the present, namely, 
that of immoveable property. It is as follows:— 

*(1) ‘Where the property is immovyeable, the attachment shall be 
made by an order prohibitng the judgment-debtor from transferring or 
charging the property in any way, and all persons from taking any benefit 
from such transfer or charge. 


“(2) The order shall be proclaimed at some place on or adjacent 
to such property by beat of drum or other customary mode, and a copy 
of the order shall be affixed on a conspicuous part of the property, and 
then upon a conspicuous part of the Court-house, and also where the pro- 
perty is land paying revenue to the Government, in the office of the 
Collector of the district in which the land is situate.” 


In view of these provisions the Board listened with some 
surprise to a protracted argument which culminated in the pro- 
position.that a property was in law attached whenever an order 
for attachment was made. The result, if this were so, would 
bc that a person holding an order could dispense with attach- 
ment. altogether, as an operation or a fact. Their Lordships 
need not repeat in another form these propositions. The order 
is one thing, the attachment is another. No property can be 
declared to be attached unless first the order for -attachment 
has been issued, and secondly in execution of that order the 
other things prescribed by the rules in the Code have been done. 
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Their Lordships now ask whether attachment took place in 
the present case. Fortunately the pronouncements of both 
Courts make the point clear. The Subordinate Judge says: 

“The mere order for attachment 1s not sufficient to show that there 
bas been attachment. The right to put in a claim petition arises only 
after the properties are attached. In this case, the parties were under 
the mistaken impression that there was an attachment and under that 
impression a claim petition was put in.” 

The High Court says: 

“Reference has already been made to the fact that, although a condi- 
tional atlachment before judgment was ordered, none was actually made. 
This is said to have been due to delay in payment of fees. But neither 
plaintiff-nor 5th to 10th defendants were, so far as appears, aware of 
the fact; and the latter proceeded as though there had been an attachment, 
to obtain issue of a sale proclamation.” 


It was further, of course, frankly admitted before the 
Board that these statements could not be impugned. In these 
circumstances their Lordships think it unnecessary, the view 
upon the order being so far to the effect already stated, to enter 
upon a discussion of cases cited to the Board, none of which 
seem to have a very direct bearing ypon the point in hand. For 
the case before the Board is not that the order was defective in 
form; the order was from the beginning a nullity. After full 
consideration they think that the judgment of the Subordinate 
Judge to the following effect is right :— 

“ It has been argued by the learned vakil for defendants 10 and 11 that, 
as the suit was brought more than a year after the dismissal of the claim 
petition, it is barred, and that plaintiff is not entitled to get any relief in 


this suit, I do not think that this position is tenable In the first place 


there was no attachment over the properties”; 


and then follows the passage already cited. 


He adds: 

“| the present suit is not barred by limitation under Article 11 of 
the Limitation Act.” l 

Their Lordships think this judgment was right. 

The High Court appears to have been moved to a reversal 
of the judgment of the Subordinate Judge on this question of 
limitation by the consideration that although the property was 
not attached, yet for some time both parties had assumed that 
it was. What happened was that when (in?) a suit for declara- 
tion that the present properties were liable to be sold in Court 
auction subject to the plaintiff's mortgage lien, it was in the course 
of the proceedings discovered that the property had, as already 
explained, never been attached. The Temporary Subordinate 
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Judge thereupon made an order, dated the 15th August, 1914, 
as follows:—‘I allow the plaintiff to withdraw the suit with 
permission to bring another based on the mortgage bond in 
question, but correctly framed.” 


The present suit was accordingly brought. Viewed merely 
as a mortgage suit it is, of course, in time. But this new suit is 
said to be barred by the fact that it is out of time, because of the 
order of attachment, which subjects those bound by it to a limita- 
tion of twelve months from the order (on the claim petition?), 
that is to say, in this case from a thing which was a nullity. 


No case of estoppel can arise. It is not pleaded: and it 
would be somewhat difficult for a case to be figured in which out 
of the fact of mutual error there had in effect been a twofold 
result, namely, (1) that a statutory requirement had been jump- 
ed over, and (2) that a limitation as from the date of a nullity 
had begun ‘to run against one of the parties to the error. The 
Board, for the reasons stated, is of opinion that the suit is not 
barred by limitation. 


In view of the differences of opinion in the Courts below 
with regard to the merits of the case, their Lordships have 


thought it right to examine for themselves the entire documents 


and evidence. The strength of the respondents’ argument is 
undoubtedly this, that upon the 19th March, 1910, during the 
dependence of the suit for debt in which on the 14th an applica- 
tion was made for attachment and on the 18th a conditional 
order of attachment was made—on the 19th March suddenly 


“the mortgage sprang into being, a mortgage founded upon old 


standing and accumulated debt, and also upon various obliga- 
tions verified or alleged to be verified by hundis, all of which 
hundis also sprang into being on the very same date. 


It is not ungatural that circumstances such as this should 
raise in the mind of Judges trying the case a determination to 
be satishied with the authenticity of the mortgage and also of 
the grounds upon which it was founded. Nor is it to be alto- 
gether wondered at that a certain suspicion should attach to a 
transaction in which debts are suddenly amassed, consolidated 
info one, and a mortgage granted in the nick of time so as to 
accomplish the complete defeat (for in the circumstances that 
is what it appears to come to) of the action for debt then pend- 
ing against the mortgagors. Further, it is no doubt true that, 
on looking to the relationship of parties and to the mortgage 
being ‘granted in favour of the brother of one of the two 
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mothers who were guardians of children in minority, the Court 
would be justified and indeed bound to make such a scrutiny. 

But, on the other hand, if the debts for which the mort- 
gage was granted cannot be displaced as bona fide debts, and if 
the mortgage in its authenticity and its execution cannot be 
impugned, then the consolidation at the particular period was a 
piece of family policy not contrary to law, although open to 
full scrutiny in judicial proceedings. To-the former of these 
views the Subordinate Judge inclined, to the latter the High 
Court. 

After their investigation referred to, their Lordships are 
unable to resist the conclusion that the examination in rfinute 
detail by the High Court reached a sound result. 

One of the controlling circumstances of the case on fact is 
that the main item of debt contained in the mortgage—amount- 
ing to over Rs. 18,000—takes its beginning in 1896 in an item 
of over Rs. 8,000 as verified by an entry in the books of the 
inoney-lending firm when it consisted of the two brothers 


Muthiah Chetti and Raman Chetti. That entry, however, is” 


followed year by year in the bookg or extracts therefrom pro- 
duced in the course of the proceedings, and year by year the 
interest and compound interest are added until the sum contained 
in the mortgage of Rs. 18,000 is reached. The respondents do 
not seem to have addressed themselves to the task of challeng- 
ing such entries as vouchers of a real debt. 

The next outstanding feature of the case is that with 
regard to the hundis there was by the nature of the case out- 
side evidence obtainable, and a searching challenge could have 
heen made which does not appear to have been attempted, the 
truth being that in the proceedings before the Trial Judge too 
much reliance appears to have been placed on suspicion only, 
the suspicion already referred to arising out of the conjuncture 
of dates. The High Court, however, pursuing its scrupulous 
examination, has deleted an item as unvouched amounting to 
Rs. 1,800 alleged to be a cash payment, and in the decree to be 
pronounced the mortgagees’ rights will be limited accordingly. 

Upon the whole, their Lordships think that the High Court’s 
careful judgment on the merits is sound and they will humbly 
advise His Majesty accordingly. 

The suit not being barred by limitation, the case will be 
remitted to the High Court for the purpose of making the 
appropriate decree in favour of the plaintiff and to take such 
proceedings as are necessary to carry out that part of the High 
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Court’s judgment of the 1st September, 1921, which is hereby 
approved. 

Their Lordships will humbly advise His Majesty to allow 
the appeal and to remit to the High Court to be proceeded with 
as above stated. The respondents will pay the costs in the 
Courts below and of this appeal. 


Solicitor for appellant : H. S. L. Polak. 
Solicitors for respondents: T. L. Wilson & Co. 


K.J.R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT: MR. Justice VENKATASUBBA RAO, 

Babu alias Govinddoss Krishnadoss, minor by 
next friend M. Lauldoss an Plaintiff* 


v 


(1) Gokuldoss Govardhandoss, (2) Dwaraka- 
. doss Govardhandoss, (3) Ramadoss Dwa- 
rakadoss, (4) Rathabhoy, (5) Kannubhoy 
and (6) Official Assignee of Madras .. Defendants. 


Hindu Low—Jowwt -famely—Partition—Deed effecting—E ff ect—Part+- 
tion as regards all‘the members or as regards some only—Construction 
of deed—Physical division of some ttems of property—Deed not effecting— 
Effect—Deed of partition clearly and unambignously efecimg severance as 
regards all—Evidence extrinsic to control or alier—A dinisstiutty—Divided 
status—Edence—House-keeping and worship—Expenses of—Division mio 
Shares of—Re-union—Hindy with minor son—Resmion wuh brother with 
minor son—Validity df—Stams of minors—Effect of re-union—Restoration 
of. coparcenary—Proof of re-union. 


Where an award in writing, which effected a partition of joint family 
properties, plainly and unambiguously effected an out-and-out parttion 
among all the members of the joint family, held, that extrinsic evidence was 
inadmissible to explain or control its terms, to show, for instance, that 
there was no separation between two of the members inter se. No amount 
of acting by the parties can alter or qualify the plain and unambiguous 
Words of the instrument. 


" Held, on a construction of the award, that it effected an out-and-out 
partition among all the members of the” family. 
Physical or de facto division is ‘not essential to a separation; an agree- 
ment befween the members to hold the joint family property in defined shares 
oe eet als aid See an a agak d 


e- AC S No. 622 of 1923. i 2nd May, 1928, 
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as separate owners is enough to operate as an immediate partition, From 
the mere fact, therefore, that there was not a division by metes and bounds 
in regard to certain items, it does not follow that the deed of partition 
did not effect a severance. 

Where it was contended that an award effecting a partition of joint 
family properties did not effect a severance as between two of the members 
of the family ter se, but it appeared that, immediately after the partition, 
those two members agreed to bear their house-keeping expenses in certain 
defined shares, Aeld, that that circumstance afforded the most cogent evi- 
dence to show that the deed was intended to effect a separation as between 
those two members inter se. 

A member of a joint Hindu family, having a minor son, can effect a 
partition between himself and his brother, also having a minor son, ṣo as 
to affect the status of the minor as regards his uncle. There is hothing in 
the Hindu law to prevent the member from entering into a re-union with 
his brother, the sons of both continuing to be minors at the time of the 
re-union, so as to confer upon the minor son the status of a reunited 
member. ; 

Re-union does not merely give rise to a rule of preferential succession 
On the other hand, it cancels the partition and remits the parties to their 
original status and they thereby become subject to all the incidents of # 
Hindu co-parcenary. 

Jointness in residence, food and worship does not necessarily connote 
re-union. 

Division into shares of expenses of house-keeping and of worship is 
essentially a characteristic of a separated status. 

_ Re-union is of very rare occurrence, and must be strictly proved. 


S. Doratswami Atyar, S. Varadachariar, V. Ganapati and 
P. Balasubramanian for plaintiff. 

V. C. Gopalaratnam for 1st defendant. 

V. Radhakrishniah with P. Veeraraghavan for 2nd 
defendant. l 

'K. Rajah Aiyar and V. Ramaswami Aiyar for 3rd 
defendant. ` 

Nugent Grant (in the initial stage) and Sir C. P. Rama- 
swami Aiyar (later on) with R. N. Atngar and O. T. Govindan 
Nambiar instructed by Se of Messrs. King and Partridge for 
Official Assignee. e 

A. Krishnaswomi Aiyer for Maharaja of Pithapuram 
(Plaintiff in C. S. No. 229 of 1924). : 

The Court delivered the following 

JUDGMENT :—The dispute in this case relates to property 
valued at several lakhs, and the points that have been raised have 
heen argued very-fully. In the following genealogical table, 
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which sets forth the relationship of the parties, are also noted 
certain important dates :— 


Ramdas Ghanshamdoss 
d. 17th October 1879 
m. Kamalabal or Akka. 


| T Ta 4 
Maralldous Govardhan doss Balamukan- Bhaga- sien ae 
d 24th Apnl 1907 d. 26th Sept 1909 dom (d 1896) vandoss (allre) 
m. Yasodabat m. Kammubai, D. 5 m, Rakkabai d. 1911 m. Godavari. 
or Jessabal d. Jany. 26. m. Kun- 
or Jossu. | danbal. 
| 








| | | 
Patlibal Krishnatoss Gokuldoass Dwarakadoss. 
alias “b. 16-584 (1stsDeft.) (and Deft.) 
Nanior d 13-8-08 b. 6-4-85 b. 12th Nov. ’or 
Nanu m. Radha- m. Ganga- d. 14—1—25 
m. Laul- bal (4th bai. m. Jamna Bai. 


Jaya- Babo ssas ` Ramdas (3rd 
krishna Govinddoss Deft.) 
died b. 18th b. g—8— 14. 
young. Nov. Š 
1907 (PIff.). 


The principal question to be decided is, are the rights of 
the parties to be determined en the basis of a contract of part- 
nership or on the footing that they are coparceners of a joint 
Hindu family? Ramdas Ganshamdas was carrying on trade 
in yarn and died in 1879. After his death, his sons continued 
the family trade and lived as members of a joint Hindu family. 
Disputes arose among them and they executed muchtlikas (sub- 
missions) in favour of an arbitrator who, on 27th September, 
1890, delivered his award in writing, effecting a partition of 
the family properties. The plaintiff alleges that Moralidas and 
Govardhandas, as a result of the partition, became the owners 
of the family business, and continued thereafter to trade jointly 
and as partners. In course of time, he goes on to allege, 
Krishnadas and Gokuldas were admitted into the partnership, 
Muralidas died in 1907, and Krishnadas in 1908, and the part- 
nership was afterwards continued by the surviving partners, 
Govardhandas and his son. The former died in 1909 and the 
trade was centinued by his sons, Gokuldas and Dwarakadas. 
The plaintiff claims that, as the son of Krishnadas, he is enti- 
tled to have an account taken of the affairs of the partnership, 
which, he contends, became dissolved on the latter’s death in 
1908. As the above table shows, the principal parties to the 
contest were the plaintiff, the Ist, 2nd and the 3rd defendants. 
Subsequent to the suit, the 2nd defendant died and the Ist 
defendaht became an insolvent and his estate is now represent- 
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ed by the Official Assignee, Madras, who has been brought on 
the record as the 6th defendant. 

The defence of the Official Assignee is, that the partition 
of 1890 did not affect the status of Muralidas and Govardhan, 
that it was a partial partition in regard to parties and that its 
effect was to sever the remaining three brothers alone from the 
family. He thus contends that Muralidas and Govardhandas 
continued to remain, as before, members of a Hindu coparce- 
_nary. Should, however, the Court hold that there was a parti- 
tion between them tnter se, he maintains in the alternative, that 
immediately or some time thereafter there was a re-union between 
them, which involves in law (so he contends) a restoration of the 
joint family status. Gokuldas, the Official Assignee alleges, 
dealt with the property not as the surviving partner but in his 
capacity as the managing member of the undivided joint family 
and that the plaintiff is bound by the acts of the said manager. 
The plaintiff answers, not only that there was no re-union in 
fact between Muralidas and Govardhandas, but that, in law, 
there could not have been a valid re-union. He also contends 
that re-union does not in law restore the original joint family 
status, but that it merely gives rise to a rule of preferential 
succession, The importance of this contention to the plaintiff 
is obvious. If it is accepted as sound, it follows that whethe: 
there has been re-union or not, the right which he claims in 
this suit remains unaffected. If reunion does not lead to a 
restoration of the coparcenary, with its various incidents, 
including the power of the manager to bind the other members 
by his acts it matters little to the plaintiff on the facts of this 
case whether it is held that there was or was not a valid 
re-union. The alienations of Gokuldas are sought to be made 
binding on the plaintiff on the supposed ground that they are 
the acts of a managing member and if this ground does not 
exist, the plaintiffs liability disappears along with it. 

The questions that are raised may be thus shortly stated:— 

(1) Did the partition of 1890 effect a severance between 
Muralidas and Govardhandas? 

(2) Could there be a re-union valid in law ? 

(3) Does a re-union lead to the restoration of the joint 


family, or, does it merely give rise to a special rule of preferen- 
tial succession ? 


(4) If there was a severance, was there in fact a subse- 
quent re-union ? 
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Point 1.—The first contention for the defence is, that there 
was no separation between Murali and Govardhan inter se and 
that they continued to remain joint. It is suggested that there was 
in fact a partial partition, the other three brothers separating 
from the family leaving the status of Murali and Govardhan 
unaffected as members of a coparcenary. 


It is a well-settled rule of law that where the language of 
a document is plain and unambiguous, extrinsic evidence can- 
not be received to explain or control its terms. Dealing with 
the point whether there was or was not a partition, the Judi- 
cial Committee laid down this rule in Balkishen v. Ram 
Narain. The High Court,. having in effect held that the 
instrument in question was unambiguous, proceeded to construe 
its terms in the light of.the subsequent acts af the parties. Their 
Lordships while reversing the judgment of that Court, enun- 
ciate the principle, that where the instrument is plain and un- 
equivocal, evidence of conduct cannot be received for elucidat- 
ing. its terms. There is a striking application of this rule in 
the North Easterm Railway Co. v. Lord Hastings’. The 
importance of the case lies in the fact that the parties acted upon 
the agreement for more than 40 years from its date, in a sensc 
opposed to the clear meaning of the words ; but this did not 
prevent the Court from excluding extrinsic evidence. 


Lord Halsbury observed: 


“No amount of acting by the parties can alter or qualify words which 
are plain and unambiguous.” : 

In the judgment in that case is cited Clifton v. Walmesley' 
which also illustrates the rigour with which this rule is 
applied. There are, of course, cases where extrinsic evidence 
was received, but that was because the words were ambiguous 
and of doubtful import. In Watcham v. Attorney-General ‘ 
the instrument contained an ambiguity and evidence of user 


` was in consequence admitted. In Ma Thaung v. Ma Than? the 


contract was “open to different meanings.” Ram Per- 
skad Singh v. Lakhpati Koer’ belongs to the same category. 
The partition was effected by a decree which, as the head-note 
points out, was ambiguous. It was so “imperfect in form” that 








1. (1903) '30 I.A. 139: I.L.R. 30 C. 738 (P.C). 
2, (1900) A.C. 260. 
3 (1794) 5 T.R. 564. 4. (1919) A.C. 533. 
5. (1923) 51 LA 1 : LL.R 51 C 374 (382) : 46 MLJ 618 (P.C.). 
6 (1902) 30 ILA 1 : TLR. 30 C. 231 (P.C). 
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it could be relied on to support the inference of separation (see 
_ page 9) as also the argument, that its legal effect was to nega- 
tive separation.- (See page 10). In such cases, the Court 
looks at the acts done by the parties under the ambiguous deed, 
as affording a clue to their intention, the principle being, in 


the words of Lord Sugden, 
“Tell me ‘what you have done under such a deed, and I will tell you 
what that deed means.” (Attorney-General v. Driummond.") 


Sir C. P. Ramaswami Aiyar for the defence has made a 
strenuous effort to show that there is an ambiguity in the parti- 
tion award in question, and I shall now proceed to closely exa- 
mine the terms of that instrument. I may note that it is a long 
but carefully prepared document and deserves careful perusal. 
Of the five brothers, Subbaroyadoss (the youngest) was a minor 
and was represented by his mother Kamalabai. The award sets 
forth in great detail the properties owned by the family and 
the outgoings and says that the total value of the assets avail- 
able for division is 1 lakh and 70,000 odd. The property is 


divided into five shares, each share amounting to Rs. 38,514.. 


The net assets are ascertained only after due provision is 
made for the unmarried girls, thé mother- of the parties, the 
wives and sons of the major coparceners (including Murali 
and Govardhan). Similarly, sums are set apart for the mar- 
riages of Baghavandoss and Subbaroyadoss, two of the five-bro- 
thers, whose marriages had not by then been performed. The divi- 
sion is complete and thorough, even such trifles as mirrors and 
mats not being omitted. The deed goes on to describe in what 
manner the share of each has been allotted. There are long 
and complete lists of properties set apart for each of the co- 
parceners. The document then winds up with a very signifi- 
cant passage. It says that each of the parties mentioned in 
the deed (including again Murali and Govardhan) has separately 
received his share and that each shall enjoy the properties set 
apart for him and none of them is to have any right against 
the other. The last part is thus rendered by the Court Inter- 


reter: 

P “So, from now, cach of you shall hold and enjoy the emoveable and 
immoveable properties accruing to his respective shares from generation 
to generation through sons and grandsons and with all right to gifty ex- 
change, sell and mortgage. In the course of such enjoyment, there shall 
exist among you only the connection of the right of pollution hereafter and 
there shall not be any connection of money or debt to the least extent as 
umongst one another. Such is the panchayat award written and given 


Ly ine.” 








7. (1842) 1 Dr. & War, 353 (368). 
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It is impossible to regard this document as anything but, 
an out-and-out partition. It is difficult to express in clearer 
or more forcible language that the parties intended to separate 
each from the other. If the instrument is unequivocal, it fol- 
lows that no evidence of conduct to explain its terms can be 
received. I shall now examine the grounds which have been 
put forward to support the theory that this document did not 
effect a severance between Murali and Govardhan. 

(1) It recites that what led to the partition were dis- 
putes between Murali and Govardhan on the one side and the 
three remaining brothers on the other. Does this affect the 
nature of the transaction? Can it be urged that as there were 
sno quarrels between the remaining three, there was no division 
among them inter se? This has not even been suggested. 

. (2) The scheme of the partition is this. There was a 
yarn business that was being carried on. The deed does not 
say so in terms, but there can be very little doubt that it was 
, intended that the trade was to be taken over as a going concern 
“by Murali and Govardhan. Three of the four houses were - 
also assigned to them. The bulk of the property having thus 
been given to these two, they passed, in order to equalise shares, 
promissory notes for unequal amounts in favour inter alia of 
their three brothers. Each of these promissory notes was for 
about Rs. 30,000. It was apparently contemplated that Murali 
and Govardhan should live and trade together, that the other 
three brothers should even after separation continue to reside 
along with the former and practically as members of their 
household. , This probably explains the curious fact that among 
the items allotted to the last three brothers, household utensils 
and furniture do not find a place, for, if they were not expect- 
ed to maintain an independent home, why should they need 
them? Then again, if it was intended that Murali and Govar- 
dhan should carry on the business jointly after partition, what 
would be more natural than to allot to them conjointly the 
trade and the trade assets as a going concern? This cannot 
show that there was no separation between them. Why should 
not brothers who have ceased to be coparceners become partners? 
Though the value of the stock of yarn given to Murali and 
Govardhan was equal, the cash which also formed part of the 
business was unequally allotted (Murali Rs. 15,000 odd, 
Govardhan Rs. 18,000 odd). Though, in effect, the business 
as a going concern was given to these two brothers, the allot- 
ment of shares was distinct and (this I regard as important) 
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the concern was not assigned to them even formally in two 
equal halves; in other words, so far as the instrument goes, 
it effects a clear and decisive severance, although it may be 
spelt out from the deed that the business was jointly handed 
to them. In regard to the houses, similarly, they were not 
jointly allotted to Murali and Govardhan; on the contrary, a 
moiety of each of the three houses was valued and separately 
allotted to Murali; and that process was repeated in the case of 
Govardhan. These facts, far from showing that there was no 
division between them, prove the very reverse, namely, that 
they intended that their relation as Copa an se come to 
an end. 

The contention put forward for the defence in fact amounts 
to saying, that because there was not a division by metes and 
bounds in regard to certain items, it, therefore, follows that the 
deed did not effect a severance. It'has been repeatedly held that 
physical or de facto division is not essential to a separation. IE 


the parties agree to hold the property in defined shares as sepa- 


Tate owners, such an agreement, evidencing as it does an inten- 
tion to separate, (for intention is the decisive test), operates as 
an immediate partition; there is a division of title and interest, 
what is postponed being a division by metes and bounds. Appo- 
ter v. Ramasubba Atyast, 


(3) I now pass on to the next contention. The deed says 
that the arbitrator was required to take an account of the business 
only to the 3rd November, 1888 ; but the partition was made on 
the 27th September, 1890. I am unable to follow the argument 
that this indicates that Murali and Govardhan intended to remam 
joint. If you have to effect a partition, you must prepare a bal- 
ance sheet, which represents a state of things, as they exist on 
some date, nearest in point of time, to the date of the partition it- 
self. What more convenient date can one suggest than the close of 
the business year? The samvat year ended on the aforesaid 
date, the 3rd of November 1888, and the first of the muchilikas 
(submissions) executed in favour of the arbitrator bears the 
date the 7th of January 1899; and the interval beteen the two 
dates barely exceeded two months. Is there anything surpris- 
ing in the accounts being treated as closed shortly before the date 
when the arbitrator was to enter upon his duties? The argu- 
ment is indeed quite untenable, for the deed itself shows that 
though the accounts were taken to the 3rd of November 1888, 
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Babu 
alias 
Govinddoss 
Krishnadoss 
r. 
Gokuldoss 
Govardhan 


x . 
140 THE MADRAS LAW JOURNAL REPORTS. [voL. 


interest was added upon cash and properties from the following 
day, the 4th of November (the commencement of the New 
Year), almost to the very day of the partition. 

i (4) It is next suggested that the shares of Murali and 
Govardhan were defined, not with a view to effect a severance 
between them, but in order to calculate their shares for enabling 
the other brothers to separate. This, of course, might have 
been done (see Palani Ammal v. Muthuvenkatachala Montagar’) 
but, in fact, was not. There is not a single term in the deed which 
lends the slightest support to this contention. 

I have now dealt with the arguments advanced to show 
that the deed did not effect a severance between Murali and 
Govardhan and, as I have shown, they are utterly unconvincing; 
but granting for a moment that the instrument is ambiguous and. 
it is therefore permissible to examine subsequent conduct and 
acts of parties to throw light upon their intention, the evidence 
that has been adduced is, as I shall point out in a later section, 
ore consistent with the hypothesis that there was a complete 
severance than that there was not. I shall at once refer to one 
circumstance which I regardsas crucial. Immediately after the 
partition, Murali and Govardhan agreed to bear their house-keep- 
ing expenses in certain defined shares. This is utterly incompati- 
ble (I am here considering the theory of non-division and not 
re-union) with the notion that they intended to remain as before 
members of a coparcenary. When such an act comes close upon 


“the heels of the partition, that, to my mind, affords the most 


cogent evidence, that what was intended was a separation, 
resulting in a disruption of the joint family.’ ik 
POINT 2. 

I shall now deal with the next contention, that re- 
union between Murali and Govardhan was legaly impossible, as 
each of them had a minor son in existence. The argument is put 
by Mr. Varadachari (for the plaintiff) in two ways: First, 
the fathers could not re-unite carrying by their act, into the 
re-united family, also their sons, for it is said, that under the 
Hindu Law? this is not one of the recognised powers of the 
father; secondly, the fathers could not re-unite, leaving out 
their sons, as re-union presupposes junction of estates, and they 
being joint with their sons, could not bring into the pact, any 
property. `- I do not think I can accede to this contention. At 
the time the fathers made the partition, was there any exercise 





9, (T924) LR. 52 I A. 83 : 48 M 254 : 48 MLJ. 83 (P.C.). 
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of volition on the part of the sons? They being minors, ex 
hypothesi, there was not. The partition was by the different 
heads of the branches and their act affected of necessity the 
status of the sons. The partition which the fathers entered 
into not only separated each branch from the rest but also auto- 
matically severed each son from his uncles. The text of Brihas- 
pathi says that certain persons who have entered into a parti- 
tion can re-unite. More often than not, adult coparceners 
entering into a partition have sons; and if it was intended that 
in the event of a party having a son, he could not re-unite, it is 
impossible to conceive that the law-givers overlooked to provide 
for such an obvious contingency. The sons were but construc- 
tive parties to the partition; they must similarly be deemed con’ 
structive parties to the re-union. It is then urged that it is 
contrary to principle to hold that the father, by re-union, can 
affect the son’s status. The Hindu Law does recognise the 
father’s power to alter the son’s joint family status into one of 
separation. There is nothing inherently illogical in the father, 


therefore, possessing the power of converting his son’s status” 


of a separated member into that qf a re-united member. The 
rule -of law which gives the father unqualified power to give 
away his son in adoption and thus alter his status and position 
is a parallel conception and may furnish a useful analogy. In 
this connection it has also to be borne in mind that the father 
can effect a partition among his sons inter Se against their will. 
Next, the argument based on the analogy of alienations and 
dispositions seems to my mind equally out of place. The 
power to make a partition the father possesses not because of 
any supposed benefit he is thereby conferring upon the son, but 
this is recognised under the Hindu Law as a power inherent in 
him. It takes no notice of the possible benefit or detriment to 
the son; for example, by separating the son from his uncle, 
the father puts an end to the son’s chance of succeeding to his 
uncle’s property by survivorship. Similarly, re-union on the 
part of the father may in a certain event prove prejudicial to 
the son’s interest; but it may also result in a positiye benefit to 
him. If the son dies in a state of re-union, his uncle may 
exclude his widow, but if the uncle predeceases the son,- the 
latter takes his property by survivorship. Failure to keep 
distinct the theory of dispositions, where benefit is generally 
the test, and the theory of partition, which takes no account of 
such benefit, must tend to confuse legal issues. I may pursue 
the point a little further. If the sons in existence at the parti- 
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tion are not minors but adults, does that fact present any diffi- 
culty? In this instance, the sons are either passive parties to 
the partition, the fathers representing them in that transaction 
and effecting a severance of the branches, or, they are active 
parties, in the sense, that, as a result of the partition, they have 
become severed even from their fathers. In the former case, 
as the fathers, by entering into the partition, necessarily affect- 
ed their sons’ status, similarly they may, by re-uniting, carry 
their sons, as a matter of course, into the re-united group. 
Neither at the partition nor at the re-union, is there an inde- 
pendent exercise of volition on the part of the sons. In the 
latter Case, the sons being not constructively but actively parties 
to the partition, it is open to them to join their fathers in re- 
uniting, or, to refuse to re-unite. It is asked, if the partition 
leaves the father and the son joint and undivided, does it not 
impose a hardship upon the son, to hold that the father, by his 
own act, can force the son back into the original family? The 
son possesses an obvious remedy, for there is nothing to pre- 
“vent him from insisting on an instantaneous partition from his 
own father. Even grantingethat some extreme cases of hard- 
ship may be conceived, that is no reason why one should refuse 
to recognise the deductions that logically follow from the pri- 
mary conceptions of the Hindu Law. 


I need not deal separately with another contention, or rather 
another aspect of the same contention, namely, that first cousins 
cannot re-unite, as they are not among those mentioned in the 
text of Brihaspathi. The re-union alleged here is not a re-union 
of the first cousins. Their re-union is but incidental to the re- 
union of their fathers; in other words, if the fathers re-unite, 
that act by its own fore brings about the re-union of their sons. 
But if it is said that the first cousins were parties to the parti- 
tion and therefore necessarily parties to the re-union, even then, 
there is no legal bar to the re-union, as under the Vyavahara 
Mayukha by which the parties are governed, a person may 
re-unite with any relation who was a party to the original parti- 
tion. The tontention advanced on behalf of the plaintiff is, 
therefore, unsound and must be rejected. 


Point 3.—Mr. Varadachari next contends that re-union 
merely gives rise to a rule of preferential succession, but does 
not lead to a restoration of the coparcenary; when there is a 


_ disruption of-a joint family, that disruption is once for all, the 


members who have gone asunder can never again come together. 
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Mr. A. Krishnaswami Aiyar for the defence urges, on the other 
hand, that re-union cancels the partition and remits the parties to 
their original status and that they thus become subject to all inci- 
dnts of a Hindu coparcenary. The preponderance of the authority 
of the commentators seems decidedly to favour the view put 
forward for the defence.. Where the Mitakshara prevails, a 
re-united brother (just as in the case of non-division) succeeds 
in preference to the deceased’s widow. How can this be ex- 
plained on the theory that re-union merely gives rise to a rule 
of preferential succession? If the effect of the re-union is to 
reject a relation not associated, in favour of a relation so asso- 
ciated, on what ground is a wife excluded, who lived if union 
with her husband during his life? The conception underlying 
the exclusion of the widow seems to be, that there has been a 
restoration of the coparcenary. 


Mr. Varadachari points out that it is not a universal rule 
that a re-united relation is preferred to one un-re-united. He 
gives the following examples :— : 


(1) If the deceased leaves a re-united full brother and 
an un-re-tunited half brother, each takes a moiety of. the property. 


(2) Then, again, as between a re-united full brother 
and a re-united half brother, the former excludes the latter. 


(3) In the case of a competition between a re-united 
brother and a divided un-re-united son, the latter is preferred. 


(4) If the deceased leaves a re-united son and an yn-re- 
united son, they both take together (although this rule is not 
accepted by all the schools). 


These instances show, Mr. Varadachari urges, that the rule 
of survivorship does not apply in its integrity in the case of re- 
union. From this, he argues, that re-union does no more than 
give rise to a special rule of succession. I do not think it can 
be postulated, that because there are recognised deviations which 
do not fit in with the scheme of an ordinary joint family, there- 
fore, it follows that re-union does not remit the parties to their 
original joint family status. It is profitless to speculate ort this 
subject, for the question ultimately depends on, what is the true 
conception of a re-united family according to the ancient 
writers? Mr. Krishnaswami Aiyar and Mr. Varadachari have 
in’ their able arguments cited several passages from authoritative 
works. 
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In Viramitrodaya, there is a discussion of the wife’s right 
to succeed to persons separated and not re-united. Passage 
after passage shows that the writer assumes that a re-union leads 
to a re-creation of the joint family. The following is a typical 
passage : 

“Since when the husband dies unseparated, he had no (specific) 
share at all, then what will the wife take? And if re-united, then although 
his share had been specified, 1t was lost by reason of the accrual of a 
common right over again. Nor can it be argued that there is certainly 
his undefined share although it is the subject of a common right. For 
although this be admitted, still on the death of one by whose refation the 
right became common, the succession of him alone whose right subsists 
13 proper, but not the supposition of the accrual of another’s right."—Setlur’s 
Translation, p. 3908. 


Viramiirodaya is here combating the view of Jimutavahana 
that a widow is not excluded in a joint or re-united family. 


Vyavaharamayukha and Sarasvathi Vilasa seem also to 
assume that re-union leads to a restoration of the joint family. 


There is a passage in the Dayabagha in which this idea is 
forcibly brought out. It is worth reproducing and is thus 
rendered by Sircar in his Viramstrodaya: 


“Accordingly Vrihaspati says : ‘He who having been separated dwells 
lugether again through affection with the father, brother or the paternal 
nucle is called re-united with him.’ From this text it appears that the . 
father, brother and the paternal uncle who are from their birth likely to 
be umted as regards the property acqured by the father and the grand- 
father, they alone may become re-united when having been once separated 
they ammi through mutual affection the previous partition with an agree- 
ment to the effect that the wealth which 1s mine 1s thine and what is thine 
is mine, and remain as ‘one householder as before in commensality and 
undivided (in any transaction). Those, however, who are unlike these arc 
uot to be considered re-united by reason of the mere union of property, 
foi 1f that were so, then the term ‘re-union’ would be applicable to a joint 
stock company of traders. Accordingly the term ‘re-uniou’ is not applied to 
brethren who manage their estates holding them joint for the sake of 
cotvenience, but are without the stipulation based upon affection.’ 


Smriti Chandrika alone sounds a note of dissent. It 
deals with tħe status of re-union as a strictly contractual rela- 
tion, giving rise to certain special incidents and says that the 
shares shall on a partition correspond to the original capital 
brought in by each person at the time of the re-union. There 
are obiter dicta of Sankaran Nair, J. (sitting alone) in Ala- 
melumanga v. Namberumal,” where the learned Judge accepts 











2 10. (1914) 15 ALLT. 352 : 23 1.C, 824, 
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this doctrine. But this is opposed to the decisions of this 
Court and I am not aware of any other case in any part of 
India where this view has been adopted. 

I shall now examine the decided cases on the point. 

Narastmhacharlu v. Venkata Singaramma™ decided by 
Wallis and Miller, JJ., is a useful case on the point Two 
brothers 4 and B re-united; of whom A died leaving C his 
son, born subsequent to the re-union. On C’s death, who suc- 
ceeded to his property, D, his widow or B, his uncle? It was 
held that the rule of survivorship applied and the uncle was 
preferred to the widow. This case establishes $ 
| First, that by re-union, a joint interest with right of 
survivorship is created and not merely a tenancy-in-common, 
and . 

Secondiy, that the state of re-union continues with the 
descendants of the re-uniting parties. 

In this case, it is to be observed that the lower Court took 
a different view, the view now pressed by Mr. Varadachari ye 
and the judgment is valuable, as it was given after very full 
arguments were heard on the poirt. 

This case (and not Ramaswami v. Vewkatesam"™ as is wrong- 
ly stated in the judgment) was followed in Neng 'y. Parbhu!" 
where the Patna High Court held that the effect of a re-union 
is to restore the joint family status with its incident of survivor- 
ship. When two brothers governed by the Mitakshara law, 
after separation agreed to be joint, stipulating, however, that 
they should hold the property in unequal shares, the learned 
Judges decided that there was no valid re-union, on the ground 
that the condition was opposed to the essential character of a 
Hindu coparcenary, relying upon the text “The property which 
is mine is thine, and that which is thine is mine” See also 
Gopal Chunder v. Kenaram. 

In Krishniah v. Guruviah the property to be partitioned 
was that of re-united brothers; but the rules which guided the 
Court in every respect were those which would be enforced in 
the case of an ordinaty Hindu coparcenary. The point was 
fully discussed by Phillips, J., with reference to the doctrine, 
which the learned Judge refused to accept, namely, that ‘the 

11. (1909) I.L.R. 33 M. 165: 19 M.L.J. 719. 
12. (1892) I.L R. 16 M. 440 :3 M. L. J. 107. 
13. (1923) 75 I. C. 508. 14 (1867) 7 W. R. 35. 

15. (1921) 41 M.L.J. 503 
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ha shares are proportionate to the capital contributed at the time of 

Govinddos the re-union. The general principle was recognised that the 

Krishnadoss rules governing the relations of parties after re-union in respect 

Gokuldoss of partition are those applicable to an ordinary joint Hindu 
ach “family. 

Ramaswami v. Venkatesam™ is relied on as supporting the 
opposite contention. As has been pointed out in Narasimha- 
charlu v. Venkata Singaramma™ this case does no.more than give 
effect to some express texts of the Hindu law, which modify the 
strict rule of survivorship in favour of un-re-united uterine 
brothers. 

Some light is thrown on the subject by the observations of 
the Judicial Committee in Pranbishen v. M othooramohun'® which 
have been relied on in subsequent cases. If, after separation, 
and before re-union, one of the brothers acquired a property out 
of funds which had once been joint, did the property become that 
of the re-united members, or, did it belong exclusively to the 

„party who acquired it? While holding that all the members 
who re-united became entitled to it, their Lordships, as the 
ground of their decision (apart from the deed which regulated 
the rights of the parties) state the rule, that re-union of brothers 
remits them to their former status as members of a joint Hindu 
family —(See pages 406 and 412.) 

The dicta in Krishniah v. Venkataramiah"* (decided by 
three learned Judges of this Court), Jasoda Koer v. Sheo 
Pershad® and Abhai Churn v. Mangul are clearly to the same 
effect. In at least three cases, the Judicial Committee has used 
language which implies that re-union remits the parties to their 
original status. [Jatti v. Banwari Lal,” Palani v. Muthuverkata- 
chala Moniagar,® Jag Prasad v. Mussamat Singari. | 

Cases under the Dayabagha Law dealing with succession 
to re-united relations can be no guide, as, whether there is re- 
union or not, the rule of survivorship does not apply ; but there are . 
other incidents attaching to a joint family which are common alike 
to the Mitakshara and the Dayabagha systems. I have not been 

9. (1924) 52 I.A. 83 at 86: 48 M. 254: 48 M.L.J. 83 (P.C.). 

“11. (1909) I. L. R. 33 M. 165 : 19M. L. J. 719. 

12. (1892) I. L. R. 16 M. 40 : 3M. L. J. 107. 

16. (1865) 10 M. I. A. 403. 17. (1903) 19 M. L. J. 723. 
18. (1889) I. L. R. 17 C. 33. 

19. (1892) I. L. R. 19 C. 634 at 641. 

20 (1923) 50 I. A. 192 at 195 : 45 M. L. J 355 (P. C). 

21. +(1924) 49 M. L. J. 162 at 172 (P. C.) 
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shown any case, where, in respect of a re-united family, those 
incidents have been held inapplicable under the Dayabagha law. 
I may cite a typical passage to show that the contrary is 
assumed. ` 

“In other words, we think that, if a re-union actually takes place 
between the proper parties, their representatives and descendants, how- 
ever remote, will remain joint until a fresh partition takes place, exactly in 
the same manner as in an ordinary case of a joint family the members 
remain joint wahil partition.” [Tara Chand v. Pudum Lochin.™] 

The passage relied on by the plaintiff in Bala Buy v. 
Rukhmabat* does not help him. The partition was between 
two brothers Ladhuram and Girdharlal. It was alleged that 
there was a re-union after Ladhuram’s death between Bala 
Bux, his minor son, and Girdharlal, his brother. Their Lord- 
ships relying upon the well-known text of Brihaspati, 

+ “He who being once separated dwells again through affection with 
his father, brother, or paternal uncle is tenmed re-united” 
observe, that a re-union, properly so called, can only take place 
between persons who are parties to the original partition. It 
is assumed that Bala Bux was not such a party. (In the report 
there is no clear indication of hig existence on the date of the 
partition.) Their Lordships were further disposed to hold that 
a valid agreement to re-unite cannot be made by or on behalf 
of a minor. I fail to see how this case has any bearing on the 
present question. The re-union alleged in the present case is 
a re-union between the fathers who were parties to the parti- 
tion itself, and that fact further necessarily excludes any ques- 
tion of minority. In the result, I am not prepared to uphold 
tbe contention of Mr. Varadachari. 

_Point 4: (a) General.—aAt the outset I must mention that 
though this point expressly relates to re-union, the case of non- 
division as well as re-union depends upon the same evidence and 
it is therefore needless to examine it under two separate heads. 
The plaintiff’s case is, that the partition of 1890 effected a com- 


plete severance between the five brothers and that thereafter’ 


Murali and Govardhan traded in co-partnership. For the defence 
it is urged that the deed of partition did not affect their status but 
that if it did, their separation was followed by a re-union. Two 
alternative dates for re-union have been suggested: first, 1890, 
immediately after the partition; secondly 1900. According to the 
plaintiff, the partnership originally consisted of Murali and 
22. (1866) 5 W.R. 249 at 250. 
23. (1902) 30 I. A. 130 at 136 : 30 C. 725 (P, C) 
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Govardhan, and 16 years afterwards, t.e., in 1906, their sons, 
Krishnadoss and Gokuldoss were admitted into the firm as 
partners. He relies upon a very important piece of documen- 
tary evidence, a notice dated 19th October, 1906, published by 
Murali and Govardhan, in the Madras Mail and in the Fort St. 
George Gasette (handbills were also distributed) announcing 
that Krishna and Gokul were taken as partners from the 19th 
of October, 1906, and that the name of the firm would remain 
unchanged. Thus, we have a definite case of partnership as 
against the case of coparcenary. Which of these two versions 
is the correct version? 

[His Lordship then fully discusses the evidence bearing on 
this (the fourth) point. | 

The result of this investigation is that from 1898 to 1909, 
the parties, with whose state of mind we are concerned, re- 
peatedly made solemn declarations, in deeds as well as in plead- 
ings, under the guidance of several legal advisers—declarations 
which lead to the irresistible inference, that their status was 
not that of coparceners but of separated members who com- 
bined and traded as partners: If this is the effect of the docu- 
ments it may be asked, where then is the conflict to which re- 
ference has been made? 

* * * * 

What does the announcement of 19th October, 1906, 
amount to? Does it or does it not accord with the theory of 
partnership? Till then, Murali and Govardhan represented in 
the partnership two distinct joint families, each representing 
an entity consisting of himself and his son or sons. In strict 
law, the partners in the business were these two individuals, 
and not the two families which they represented. By reason 
of the step then taken, Krishna and Gokul ceased to be what 
they till then were, dormant passive coparceners, but thence- 


. forward assumed a new position, that of active partners. 


I may conveniently deal here with two other arguments 
put forward with great force by Sir C. P. Ramaswami Aiyar. 
He first comments on the fact that the plaintiff has not adduced 
oral evidence. Is it the plaintiff’s fault, that his grandfather 
Murali, grand-uncle Govardhan and his father Krishna are dead? 
As for Gokuldoss, though he may be suspected of collusion with 
the plaintiff, it is inconceivable that he should be cited as the 
plaintiff's witness, having regard to his conduct and statements 
since 1909. Granting that the plaintiff was so rash as to exa- 
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mine Gokul, would the latter imperil his position by deposing 
against the Official Assignee, who now represents his estate? 

Adverse comment has also been made, that the plaint, as 
originally filed, was on the footing of a coparcenary, and that 
allegations in regard to partnership were subsequently added 
by way of amendment. When the suit was instituted, the 
plaintiff was a minor and was represented by his next friend, 
Laldas, his paternal aunt’s husband. True, this man lived 
with the family from about 1891 and might be expected in the 
ordinary course to be aware of the right legal position. But 
the theory of coparcenary won by degrees upon those concerned 
from 1909 to 1923 (a period of 15 years), and Laldas, like 
others in-this case, came to believe in the falsehood so persistent- 
ly repeated. During the whole of this period, the plaintiff was 
a minor and he cannot be affected by what others thought or did. 

(b) Accounts—Now I pass on to another kind of docu- 
mentary evidence that has been adduced. It consists of entries in 
innumerable account books and each side relies upon them in, 
support of its own theory. | a kan ai $ 

I have fully discussed the facts bearing on re-union. Let me 
now sum up the position briefly: 

(1) If after Murali and Govardhan became separate by 
reason of the partition they carried on business jointly it would 
be more proper to infer that they combined to trade as partners 
than that they intended to revert to their original position of 
members of a joint family. This would not only be the proper 
but-natural inference. 

(2) Jointness in residence, food and worship does 
not necessarily connote re-tmion, no more than is a separation in 
these respects, conclusive proof of partition. 

Choudhuri Ganesh v. Mussumat Jewach.“ The facts 
of this case make the first part of this proposition 
self-evident. After the partition, it was not only Murali 
and Govardhan that lived together but all the five brothers, yet 
the alleged re-union is only between those two and not between 
the five. Again previous to 1900, at any rate, so fêr as Subba- 
royadas was concerned, expenses of his mess and worship were 
met out of the common fund. It is not on this account suggest- 
ed that Subbareya became a member of the re-united group. Then 
subsequent to 1900, all the five brothers met their expenses both 








24. (1903) 31 I.A. 10: 14 M.L.J. 8 (P.C.), 
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a household and worship out of the same fund, from this it is not 

Govinddoss argued, that the five brothers became re-united. 
rac (3) Though Murali and Govardhan bore in common, certain 
kalak expenses, which fact suggests a coparcenary, there were many 
doss transactions which partake of the nature of a strict accounting 
bétween the parties; and this is utterly incompatible with the 
theory of a joint family. Division into shares of expenses of 
house-keeping and of worship is essentially a characteristic of 

a separated status. 

In this connection it is important to bear in mind the 
obseryations of their Lordships of the Judicial Committee that 
a re-uniting is for obvious reasons “of very rare occurrence, 
and when it happens it must be strictly proved as any other dis- 
puted fact is proved”. See Palani Ammal v. Muthuvenkatachala 
Montagar’; see also Bala Bux and Rukhmabat.” | 


(4) The entries in the account books by reason of their 
ambiguity may be inconclusive, but the declarations of Murali 
eand Govardhan as to their own state of mind are unequivocal, 
and they show that they treated themselves as members of a 
partnership. These affirmations are particularly valuable, as they 
range over a long period and are found in deeds and pleadings 
prepared by their legal advisers. 
` (5) After giving due weight to such facts, as (if they ` 
stood alone), might point to a re-union, I have come to the 
conclusion, that the hypothesis which best reconciles all the facts 
of the case is, that Murali and Govardhan agreed to carry on busi- 
ness as partners and not to re-unite as members of a joint 
“family. ` 
In the view I have taken, it is unnecessary to decide whe- 
ther Gokuldas exceeded his power as the managing member of 
a trading joint. family in entering into transactions in the name 
of the Madras Import Co. If a finding were necessary, I am 
prepared to hold that the plaintiff has not made out this part of 
his case. Indeed, no argument has been adduced by his coun- 
sel to show that this business was in any. way different from 
the business which had been previously carried on. 
<: I must add that I ruled out certain documents which Sir 
C. P. Ramaswami Aiyar tendered in evidence as being utterly 
irrelevant. In adducing that evidence, he sought to show that 





9. (1924) 52 I. A. 83 at 86 :48 M. L. J. 83 (P. C.) 
23. (1902) 30 I.A. 130 at 137 (P.C.). 
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in another Guzerati family, junior members were held out as 
partners although that family was undivided. He tendered a 
notice published in the papers to the effect that the said persons 
were partners; also a partition deed, which bore a date later 
than the notice. He puts his case thus: The partition deed 
being later in date, shows that on the date of the notice, the 
junior members in question were members of a coparcenary; 
in spite of that, they were publicly put forward as partners; 
if such a thing happened in connection with one family, why 
should it not be assumed that it happened in connection with 
another? The danger of accepting such evidence is obvious. 
Apart from any rule of evidence, before any conclusion can 
be drawn from the facts alleged, one must first find that those 
facts are true. In short, the Court must embark upon an enquiry 
as to the facts and circumstances of the family, to which the 
notice and partition deed relate. I have not the slightest doubt 
that they are inadmissible, but I have considered it desirable to 
give my reasons. 

In the result, I declare that the plaintiff is entitled to havé 
an account taken of the affairs of the partnership as on the date 
of the death of his father, namely, the 13th August 1908. 

The Receiver shall pay the plaintiff as well as.the Official 
Assignee their costs of the suit. I certify for two counsel for 
the Official Assignee. I fix the further remuneration of the 
guardian ad litem at Rs. 2,000 which the Receiver shall pay. (He 
has already been paid Rs. 500.) 

In regard to further proceedings, I am asked to adjourn the 
‘case till after the re-opening and I do so accordingly. . 
A. S. V. Accounts ordered to be taken. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice JACKSON AND MR. Justice 
REILLY. 


Natesa Vanniyan .. Appellant (3rd defendant) 


V. 
e 
Gopalasami Mudaliar .. Respondent (Plaintiff). 
Covenant for title—Covenant for indemnity—Distuiction—Execulion 
burchaser—Covenant for title in S. 55 (2) of Transfer of Property Act 
included in right and interest of jadgment-debtor if passes to—Security 
bond executed by third party on sale of property undertaking to compen- 
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sate purchaser with egssualenit property in case of his bemg deprived of 
property purchased—Enforcement of—Exeostion purchaser of purchased 
property—Right of. 

The Transfer of Property Act does not apply to any transfer by 
cperation of law and therefore the implied covenant for title in S 55 (2) 
of that Act is not annexed to the interest of a transferee by Court sale 
But if the right and interest of the judgment-debtor, which is sold by 
action of the Court, should happen to include an interest which the transfer 
was capablé of passing, then that interest could be purchased at the Court 
sale along with the property to which it was attached, and if such interest 
were a covenant running with the land, as, for instance, the covenant for 
tille provided in S, 55 (2), that interest could be transferred at a Court sale, 

A covenant running with the land must be one that touches or concerns 
the thifg demised. A covenant for title does, in this sense, touch the pro- 
perty demised; while a covenant for indemnity 1s just so remote ds not 
to touch it. A covenant of indemnity is not identical with a covenant for 
title 

On a sale of property, the husband of the vendor executed a security 
bond, undertaking that, if the vendee should be deprived of any of the 
property purchased by him for any reason, he (the husband of the vendor) 
would compensate him with equivalent property Subsequently the vendee 
mortgaged the property purchased by him, and the same was sold in exe- 
cution of a decree obtained on feot of that mortgage and was purchased 
hy one N, who sold it to the plaintif.“ Meanwhile, a son of the vendor 
obtained a decree cancelling the original sale and dispossessed N and the 
plaintiff by virtue of that decree. In a suit therefore instituted by the 
plaintiff to enforce the security bond against appellant, a mortgagee of the 
property covered by it from the husband of the vendor, held that the 
security bond was not a covenant running with the land and plaintiff had 
no right by virtue of its provisions to dispossess the appellant. 

Appeal against the order of the Court of the Subordinate 
Judge of Tiruvalur, dated the 16th December, 1926, in Appeal 
No. 57 of 1925 (A. S. No. 38 of 1925, District Court, East 
Tanjore, Negapatam) preferred against the decree of the Court 
of the District Munsif of Nannilam in O.S. No. 528 of 1923. 

C. S. Venkatachariar for K. V. Ramachandra Atyar for 
appellant. 

K. Bhashyam Aiyangar and P. Viswanatha Aiyar for 
respondent. 

The Court delivered the following f 

JUDGMENTS :—Jackson, J.—Appeal against the order of the 
Subordinate Judge, Tiruvalur, in Appeal No. 57 of 1925 from 
the decree in O. S. No. 528 of 1923, District Munsif, Nannilam. 

One Narayani Ammal sold certain property, described now 
as the A schedule property, in 1890 to one Subramania Sastri. 
Her hugband Swaminatha Aiyar executed a security bond, Ex. 
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F, undertaking that if Subramania Sastri, the vendee, should 
be deprived of any of the property for various reasons he would 
compensate him with equivalent property, now described as the 
B schedule property. Subsequently Subramania Sastri mort- 
gaged the A schedule property, the mortgagee sued and brought 
the property to sale, and it was bought in court auction by one 
` Namasivaya Pillai who sold the property to the present plaintiff. 
Meanwhile Muthusawmi Aivar, the second son of Narayani 
Ammal, sued to cancel the original sale, succeeded, and then 
dispossessed Namasivaya Pillai, and his vendee the plaintiff. 
The plaintiff now sues to enforce the security bond Ex. F on 
the ground that it is a covenant running with the A schedule 
lend which enures to the successors to the title of Subramania 
Sastri. The 3rd defendant, the present appellant, is a purchaser 
of certain items of the B schedule property and contends that 
the plaintiff has no right to enforce the bond against the pro- 
perty in his possession. The District Munsif dismissed the suit 
and the Subordinate Judge finding that the bond was enforce- 
able remanded it for disposal upon the remaining issues. 

The learned District Munsif dismissed the suit on the short 
ground that no warranty of title could pass in a court sale, and 
therefore whatever rights the successors to the title of Subra- 
mania Sastri might have claimed before the mortgagee brought 
the property to sale, had gone when Namasivaya Pillai bought 
the property at that sale. This argues a certain confusion of 
thought. 

No doubt the Transfer of Property Act does not apply 
to any transfer by operation of law [S. 2 (d)] and therefore’ 
the implied covenant for title in section 55 (2) is not annexed 
to the interest of transferee by Court sale. But supposing the 
right and interest of judgment debtor, which is sold by action 
of the Court should happen to include an interest which the 
transfer was capable of passing, then that interest could be 
purchased at the Court sale ‘along with the property to which it 
was attached and if such interest were a covenant running with 
the land, as, for instance, the covenant for title provided in sec- 
tion 55 (2) that interest could be transferred at a Court sale. 
This appears to be the view taken by the learned Subordinate 
Judge in his sixth para, and in my opinion that view is correct. 

But Mr. Venkatachariar rests his appeal upon two other 
grounds. He contends that the indemnity bond, in that it creates 
a perpetual interest in the B schedule property, is opposed to 
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section 14 of the Transfer of Property Act and he also con- 
tends that this indemnity bond is not a covenant running with 
the land, and therefore it could not have passed at the Court 
sale to plaintiff's predecessors-in-title. There appears to be 
much force in both of these “contentions, but the first 
was not raised in gither of the lower courts and it is unnecessary 
to discuss it unless the second ground proves to be invalid. 

A covenant running with the land must be one that touches 
or concerns the thing demised. The distinction is no doubt 
subtle, but if this definition is kept in mind, it seems clear that 
a covenant for title, does, in this sense, touch the property demis- 
ed, while a covenant for indemnity is just so remote as not to 
touch it. Shephard’s Touchstone of Common Assurances puts 
the point as follows : 


Page 161° “And these are some of them said to be inherent, +e, such 
as are conversant about the land (and knit to the estate in the land) as that 


the thing demised shall be quietly enjoycd........ And some of them are 
gaid to be collateral ©......... or not so immediately concern the thing 
granted; aS vices eee to give other security to perform the cove- 
nant.” 


This is quoted in Cuthbert Brown’s Covenants running 
with the land where (page 25) covenants to give security for the 
performance of covenants are classed as personal or collateral, 
ie, not such as run with the land (page 7). 

To the same effect are the observations of Parke, B., in 
Doughty v. Bowman’. 

“ Again if the covenant declared upon presents an alternative, it is 
‘merely a covenant to indemnify. ls that then ad, idesn with a covenant for 
quiet enjoyment, assuming that the covenant would pass? 

Itis not |. . . It must be considered as an undertaking to perform 
of, in-default of performance, to indemnify; and therefore it cannot pasa 
with the reversion. I think the judgment given by my brother Paterson is 
quite right.” 

“ Paterson, J., had said (page 545): 


“TE it be considered as a covenant of indemnity, then it is conceded 
that the assignee is not bound.” 

It may be observed that though the Transfer of Property 
Act mentions certain contracts the benefit of which shall be 
annexed to and go with the interest of the transferee, there is 
no such mention of a covenant of indemnity. The learned 
Subordinate Judge has rather assumed that a covenant of in- 
demnity is identical with a covenant for title, but that is not so. 


— 


— 


2. a 
° 1. (1848) 11 Q.B. 444: 116 E.R. 543, 
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I find therefore that Ex. F is not a covenant running with 
the land and plaintiff has no rights by virtue of its provisions 
to dispossess the appellant. 

The appeal is accordingly allowed with costs throughout 
to 3rd defendant. The plaintiff’s suit is dismissed. 

- Reilly, J—When Narayani Ammal sold the A schedule land 
in which she had only a daughter’s estate, to Subramania Sastri, 
in 1890, her husband and one of her sons executed Ex. F in 
favour of Subramania Sastri, by which they undertook that, if 
Subramania Sastri was deprived of any part of the A schedule 
land by reason of any incumbrance, sale, security, exchange, claim 
for maintenance or right of a minor or by a decree of any Court or 
in consequence of any interest created by the executants them- 
selves or by Narayani Ammal, or of any claim put forward by 
others, they would give him an equal extent of the B schedule 
land. That is, they agreed that if Subramania Sastri in the speci- 
fied circumstances lost any part of the A schedule property, which 
he was buying from Narayani Ammal, they would in-, 
demnify him in a particular way. It appears to me impossible to 
regard that as a covenant for title in respect of the land which 
Narayani Ammal was selling. It has been argued béfore us for 
the plaintiff that, because a covenant for title in respect of that 
land would have had the result among other things that Subra- 
mania Sastri and his assignees could have sued the covenantor for 
damages to indemnify themselves for the loss of any part of the 
property through defect in Narayani Ammal’s title, therefore the 
contract by which her husband and son promised indemnification 
in a particular form was a covenant for title. That argument 
appears to me to call for no discussion. The fact that that 
common feature of contracts is to be found in a covenant for 
title is obviously not enough to make this contract a covenant for 
title. A covenant to indemnify a transferee for the loss of the 
land transferred, even when made by the transferor, is not a 
covenant which runs with the land, see Doughty v. Bousman,! Mr. 
Venkatachariar for defendant 3 has argued that, even if Ex. F 
embodied a covenant for title, the benefit of it would not pass to 
the plaintiff because he is the assignee not of a purchaser from 
Subramania Sastri, but only of a purchaser at a court sale in éxe- 
cution of Subramania Sastri’s right, title and interest in the A 
schedule property. On principle I see no reason why the benefit 
of an express covenant for title of which the judgment-debtor 
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can take advantage should not pass by a court sale in execution, 
though with respect I doubt whether in this country the benefit 
of an implied covenant for title arising only out of the provi- 
sions of section 55 (2) of the Transfer of Property Act could 
ever pass by such a sale. However it appears to me unnecessary 
to discuss that question as in my opinion Subramania Sastri got 
no covenant for title by Ex. F. I agree that the benefit of the con- 
tract under Ex. F does not run with the land and that, as it has 
not been assigned, the plaintiff’s suit must fail. | 
` Iagree also with Mr. Venkatachariar’s further contention, 
that, jf it was intended by Ex. F to make the B schedule pro- 
perty permanently liable to Subramania Sastri’s assignees and 
representatives-in-interest, it would be unenforceable as violating 
ihe rule against perpetuities. Compare The London and South 
Western Railway Co. v. Gomm.’ On that ground also the 
plaintiff cannot enforce Ex, F. ‘ 
I agree that this appeal must be allowed and the plaintiff's 
„suit dismissed with 3rd defendant’s costs throughout. 
A.S.V. Appeal allowed and suit dismissed. 
oe JANG 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice RAMESAM AND MR. JUSTICE 
DEVADOSS. 


Vettakke Kakkattu Manakkal Parameswaran 
Nambndripad and another x Appellanis* 
(Respondents 1 and 6) 


v. : 

Seshan Pattar and others .. Respondents (Petr. and Respts. 

1 and 6). 
Limuation Act (IX of 1908), S. 15—Jowmt pudgment-dcbtors—-Stay of 
execution as against one of—Order of—Period of—Exclusion of, the com- 
puting time allowed for execution as regards others—Order permitting ese- 
cution against them—Partial stay order if within section—Order ad jimdtcal- 

ing judgment-debtor insolvenit—if operates as stay of execution 

Where a stay order is expressly limited only to one judgment-debtor and 
permits cxecwtion against other judgment-debtors, the period during which 
the stay order has effect cannot be excluded under S. 15 of the Limitation 
Acteas regards execution against those other judgment-debtors in comput- 
ing the period of limitation, even when the judgment-dehtors are joint 

judgment-debtors. 6 
Vellayyan Chetty v. Muthayya Chetty, (1920) 13 L. W. 59 dissented from. 


` * C. M. S. A, No. 37 of 1927. lst February, 1928, 
. 2. (1882) 20 Ch. D. 562. 
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Explanation I to Article 182 of the Limitation Act does not enable one 
to exclude a certain period from computation It only enables an application 
against one judgment-debtor to operate against others also It has nothing 
to do with computation. There is also no general principle in the Limitation 
Act that if a certain period is to be excluded as regards one judgment-debtor 
it should be excluded as regards other joint judgment-debtors also 

Quaere : Whether a partial stay order is governed by S. 15 of the 


Limitation Act and whether an order adjudicating a person as an insolvent — 


does not operate as an order staying execution of the decree against him. 

Appeal against the appellate order of the District Court of 
South Malabar at Calicut, dated 30th November 1926, in A.S. 
No. 17 of 1926, preferred against the order of the Court of the 
Subordinate Judge of Ottapalam, dated 13th Novembér 1925, 
and passed in E. P. No. 272 of 1925, in O. S. No. 476 of 1913, 
on the file of the Court of the District Munsif of Palghat. 

The Advocate-General (T. R. Venkatarama Sastri) for 
A. Krishnaswami Aiyar, P. S. Narayanaswami Aiyar and P. S. 
Ramachandra Aiyar for appellants. 

B. Sitarama Rao and N. R. Sesha Aiyar for respondents. 

The Court delivered the following 

Jupcment:—The facts of this case may be stated as 
follows:—In O. S. No. 476-of 1913 on the file of the District 
Munsif’s Court of Palghat the 1st respondent obtained a decree 
against one Narayanan Akkitheripad who was the Karnavan 
of the Kakkat Mana (a Nambudri family). The decree was 
dated 16th March, 1914. By M. P. No. 1068 of 1914 the 
decree-holder applied to arrest the defendant. He was arrest- 
ed on 27th July 1914, but was let off some time after, to take 
insolvency proceedings, on furnishing security. The judg- 
< ment-debtor then filed I. P. No. 11 of 1914. He was adjudi- 

- cated an insolvent on 31st August 1914. In 1916 the junior 

members of the defendant’s family filed a suit impleading the 
Official Receiver for a declaration that the property in the hands, 
ot the said Narayanan belonged to the family, that the debt was 
his personal debt and that the family was not liable for it. 
That suit was filed on 18th December, 1916, in the Subordinate 
Judge’s Court of Calicut. It was afterwards fransferred to 
the District Court of South Malabar which gave the declara- 
tions sought by the plaintiff, one of them being “that the said 
properties are not liable for the debts described in the afore- 
said Insolvency Petition No. 11 of 1914 as they were not con- 
tracted for tarwad necessity”. This decree was dated 2nd 
May 1919. Meanwhile in February, 1919, the insolyent died. 
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There was an appeal to the High Court (Appeal No. 353 of 
1919). The High Court confirmed the decree of the Judge 
subject to one modification, namely, one of the declarations 
granted, that is the one quoted above, was deleted. The decree 
of the High Court was dated 7th December, 1920. On 21st 
August, 1922, a petition was filed for bringing his legal re- 
presentative on record for purposes of execution. This was 
ordered without notice. On 9th February, 1923, by E. P. 
No. 58 of 1923, the decree-holder applied to execute the decree 
against the family represented by the legal representatives. The 
objections now taken were then also taken, but were not decid- 
ed. The present petition, E. P. No. 272 of 1925, was filed on 
the 6th April 1925. The defendant’s representatives raised 
the objection that the application is either incompetent or at any | 
rate is barred by limitation. The Subordinate Judge and on 
appeal the District Judge overruled the defendant’s objections. 
Hence this second appeal. 


- We may start with the position that the decree in O. S. 
No. 476 of 1913 was obtained against Narayanan in two capa- 
cities (1) personally, and (2) as manager of the family. It 
was as if there were two defendants in the case, the Ist de 
fendant being Narayanan himself and the 2nd defendant being 
the Kakkat Mana represented by its manager Narayanan. 
The family was a judgment-debtor and the decree was execut- 


-able against the family. But the family was not directly on 


the record; it was on record as represented by Narayanan. 
Wheri Narayanan died in February 1919, other persons had to 
be*brought on record to represent the family. They were so 
brought in August, 1922. But, except that there was a change 
in the person representing the family, the family was a judg- 
ment-debtor throughout. If the execution petition of 1923, 
E. P. No. 58 of 1923, was in time, the present petition which 
was filed within 3 years from it is also in time. Mr. B. Sitarama 
Rao, the learned vakil who appeared for the respondents and who 
argued the case with his usual fairness and considerable ingenuity 
contended thafthe petition of 1923 was not barred. He contend- 
ed (1) that the insolvency proceedings operated as an order 
staying execution of the original decree in the suit of 1913 with- 
in the meaning of section 15 of the Limitation Act, and (2) 
that, though the stay order may be as regards one judgment- 
debtor only, still, for the purposes of section 15 of the Limitation 
Act, the period from the date of the Insolvency Petition in August 


LV] THE MADRAS LAW JOURNAL REPORTS. 159 


1914,-up to the death of the insolvent in February 1919, should 
be excluded from computation not only against the insolvent 
but as against the family also. He also contended that the 
period between 2nd May 1919, the date of the District Judge’s 
decree in the suit of 1916 and 7th December, 1920, the date 
of. the High Court’s decree, should be excluded because during 
that period the District Judge’s decree prevented his taking out 
execution. If these periods are excluded from computation 
the application of August 1922 was in time, being within three 
years from the date of the first execution petition of 27th 
July, 1914. 2 

On the first point the learned Advocate-Genetal who 
appeared for the appellants contended that an order adjudicat- 
ing a person as an insolvent does not operate as an order staying 
execution of the decree against him; and he relied on Rama- 
swami Pillai v. Govindasams Naicker, a case under the Provin- 
cial Insolvency Act (III of 1907) followed in Stdhraj Bhojraj v. 
Alli Haji,’ a case under the Presidency Towns Insolvency Act 
(III of 1909). He contended that an order to operate as a stay 
order must be an order completely and not partially stopping 
execution of the decree, and, as the decree may be executed 
with the leave of the Court even after insolvency, he contended 
that the insolvency proceedings did not, operate as a stay order 
within the meaning of S. 15. It may be observed that under 
the Act V of 1920 insolvency proceedings can operate only as 
a partial stay, for unless the insolvent is protected by a special 
order they do not operate as staying execution regarding the 
person, but under the Act of 1907 they did operate to stop exe- 
cution against person and property except that with the leave 
of the Court, execution may proceed. Mr. Sitarama Rao con- 
tended that the two decisions abovementioned are wrongly de- 
cided, and he relied upon a number of decisions to show that 
a partial stay order may be governed by S. 15 of the Limitation 
Act. We think it is unnecessary to discuss this question any 
further, because we think the second contention of the res- 
pondent must fail and the appeal must be allowed. 

The second contention of Mr. Sitarama Rao is that, where 
a stay order. is expressly limited only to one judgment-debtor 
and permits execution against other judgment-debtors, still the 
period during which the stay order bad effect must be excluded 
a ee 


1. (1918) I. L. R. 42 M. 319 : 36 M. L. J. 104. 
2. (1922) I. L. R. 47 B. 244. 
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under S. 15 of the Limitation Act even as regards execution 
against other judgment-debtors in computing the period of 
limitation, when they are joint judgment-debtors. In the pre- 
sent case there is no doubt that Narayanan and his Mana are 
joint judgment-debtors. He therefore contends that though the 
insolvency proceedings did not stop execution against the family, 
and he might have taken out execution during all the time from 
March, 1914 up to August, 1923 without any obstacle still for 
the purpose of computation the period from August, 1914 to 
February, 1919 must be excluded. For this position he relies on 
the decision i in Vellayyan Chetty, v. Muthayya Chetty.” In that 
case the facts are that a decree was passed against several judg- 
ment-debtors. The first application was dated 16th August, 
1910. As against the lst defendant execution ọf the decree 
was suspended between 23rd August, 1910 and 10th September, 
1910. There was another application for execution on 30th 
August, 1913 and a third application on 26th February, 1916. 
The question in that case was whether the last application was 
barred. The Subordinate Judge held that it was in time so far 

as the lst defendant was comcerned, but so far as the other 
iene een: were concerned, it was barred. There was 
an appeal to the High Court. The respondents were not repre- 
sented before the High Court—a fact noticed by the learned 
Judges who decided the case with this remark: 

“iIt-is‘unfortunate that in this case we brave not the advantage of hearing 
any argument on behalf of the respondents.” 

. The learned Judges held that the period between 23rd 
August and 10th September, 1910 should be deducted not only 
as against the 1st defendant but also as against other judgment- 
debtors. Prima facie this looks somewhat anomalous. The 
Limitation- Law is primarily a law for the prevention of laches, 
and it looks somewhat anomalous to say that while execution 
can be taken out against a person throughout a certain period 
a part- of that period should. be excluded from computation 
simply because there is a stay, order in respect of another person 
to which section 15 of the Limitation Act applies and which 
should, therefore, be excluded from computation, certainly so 
far af that other person is concerned. This result is arrived 
at by the learned Judges by reliance on Art.. 182, Explanation 
1-which says that in the case of joint debtors an application 
for execution against one may be régarded as an application 


3. (1920) 13 L. W. 59. 
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for execution against all. If the explanation directly applies 
to the case then there is no question that the case is correctly 
decided; but the explanation does not apply to the case 
before us nor could. it apply to the facts of Vellayyan 
Chetty v. Muthayya Chetty? In that case the appli- 
cation of 30th August, 1913 was obviously barred against 
other judgment-debtors because it was more than 3 years from 
the first application dated 16th August, 1910, unless the period 
between 23rd August and 10th September can be excluded even 
as against other judgment-debtors. For the purpose of such ex- 
clusion the explanation to Art. 182 cannot help because that expla- 
nation does not enable one to exclude a certain period from 
computation. It only enables an application against one judg- 
ment-debtor to operate against others also. It has nothing to 
do with computation. But the learned Judges seem to have 
relied on the explanation to Art. 182 as if it was an explana- 


tion also to section 15 and to have extracted a general principle - 


underlying the Limitation Act that if a period is to be excluded 
{rom computation as against one judgment-debtor, it should 
be excluded from computation as segards the other joint judg- 
ment-debtors also, as if such underlying principle was involved 
in the explanation. In the first place, the reasoning involved 
transposes the explanation to Art. 182 into a general section of 
the Limitation Act and certainly into an explanation to S. 15— 
a process which is not permissible. Secondly, it is very clear 


that there is 'no such general principle in the Limitation Act. 


that if a certgin period is to be excluded as regards one judg- 
ment-debtor it should be excluded as regards other joint judg- 
“ment-debtors also. Section 21 of the Act shows that where a 
fresh starting period of limitation has to be used for one judg- 
ment-debtor under sections 19 and 20 the benefit of these pro- 
visions cannot be used against other judgment-debtors even 
though they are joint judgment-debtors, unless acknowledgment 
or payment is made on behalf of all by a person duly authorised 
for the purpose. Mr. Sitarama Rao next invoked the analogy 
of section 48 of the Civil Procedure Code. Here again the 
analogy fails him for it has been held by a bench of three Judges 
in Abdul Khadir v. Ahammad Shazwa Ravuthar,* that for the 
purpose of S. 48 of the Civil Procedure Code while the period 
during which the decree-holder was prevented from executing 
the decree by the fraud of one judgment-debtor should not 
count against the décree-holder so far as that judgment-debtor 
ee et ee, 


3. (1920) 13 L.W. 59. 4. (1913) LL.R. 38 M. 419, 
R—21 
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is concerned, the benefit of the section cannot be extended as 
against other judgment-debtors who were not guilty of such 
fraud. The learned Judges relied on Subramania Chettiar v. 
‘Alagappa Chettiar’ as an authority for their conclusion; but 
the decision in Subramania Chettiar v. Alagappa Chettiar” was 
-simply a decision on Explanation 1 to Art. 179 corresponding 
to the present Art. 182. That case was certainly correctly 
decided. We have no doubt that if the facts are such that the 
explanation to Art. 182 directly applies to them, then limitation 
even against other judgment-debtors is saved. But in Vellayyan 
Chetty v. Muthayya Chetty’ the question is not whether an ap- 
plication against one should be regarded as an application against 
all, for-which position only the decision in Subramania Chettiar 
v Alagappa Chettiar’ is an authority, but whether the period 
which should be excluded from computation because there was 
a stay order against one judgment-debtor should be excluded 
from computation as against the other judgment-debtors even if 
there i is no stay order against them. The decision in Subramania 
Chettiar v. Alagappa Chettiar” is no authority for such exclusion 
from computation and we de not think it was correctly invoked 
as authority by the learned Judges who decided Vel- 
layyan Chetty v. Muthayya Chettia for their conclusion. 
We -think that in that case the application of 30th 
‘August, - 1913 ‘was barred as against the other judgment- 
‘debtors and therefore the application-of 26th February, 1916 
also was barred. -The case stands alone in the reports and has 
never been followed. We think it is incorrectly decided. It 
ig edsy to. give examples of the very anomalous- and- startling 
results to which it would lead if the position in that case were 
accepted. The case where only one defendant appeals and 
others do not appeal and the decree is not executed for several 
years against non-appealing defendants but can afterwards be 
executed by reason of the appellate decree is only an apparent 
exception to our view, for that case is governed by Art. 182, 
cl. (2) of the third column, the appellate decree being the real 
decree that ig executed for the purpose of limitation. But apart 
from such case which is specially provided for in the Act, all 
caseg where the decree can be executed against one defendant 
but cannot be executed against another defendant have different 
consequences for each set of judgment-debtors. We therefore 
think with great deference to the learned Judges that the case 
in Vellayyan Chetty v. Muthayya Chetty’ was incorrectly de- 
3. (1920) 13 L.W. 59. 5, (196) TLR. 30 M. 268. 
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cided and, if so, the application of the decree-holder in this case ninth i 
of February, 1923 (E. P. No. 58 of 1923) was barred by limi- eae 
tation and therefore the present application is also barred by . Ti 

limitation. on 


We allow the appeal and dismiss the application with costs 
throughout. 

This decision does not preclude the petitioner from taking 
such steps as he is entitled to in insolvency. 
A. S. V. l ae Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice RAMESAM AND MR. JUSTICE 
JACKSON, 
K. L. Venkataram and another .. Appellants* (Respondents) 





v. . 
N. S. Chockkier .. Respondent (Petitioner). 

Provincial Insolvency Act (V of 1910), S. 4—Purchaser from Offical Recetoer Venkataram 
of property of tusolvent—Shares of sons of insolvent in property sd—Delive, y of 
possession of— AH ica son by purchaser for, under S. 4—Maintaina dit y— Jo mi» 
possession of insolvent s shares—Pur chasers rhghi to fet. 
= ‘The Official Recelver sold Properties of the insolvent, purporting to convey the 
whole properties and not merely the share of the Insolvent. On an apPlication 
made by the purchaser for delivery of possession of the Properties, ke/d that, in so 
far as the ahares of the sons of the insolvent were concerned, the purchaser was not 
entitled to apply for delivery of possession under S. 4 of the Provincial Insolvency 
Act, and that his remedy was by fillng a regalar sait for possession in the ordinary 
Courts. i 

Held further, that the purchaser was, however, entitled to be given joint posses- 
sion of the insolvent’s share only. 

Appeals against the orders of the District Court of 
Madura, dated 13th September, 1927, in C. M. A. Nos. 48, 49; 
50, 69 and 70 of 1927, preferred against the orders of the 
Court of the Subordinate Judge of Madura, dated 14th March, 
1927 and 6th April, 1927 and made in I. A. Nos. 57 of 1927, 
1066 and 1060 of 1926 and LA. Nos. 139 and 140 of 1927 (in 
I. P. No. 18 of 1922 on the file of the District Court, Madura). 
TM. Patanjali Sastri and A. Sundaram Aiyar for appellants. 

T. M. Krishnaswams Atyar, C. S. Rama Rao Sahib, V.S. 
Rangachari and K. Krishnaswami Aiyangar for respondents. 

The judgment of the Court was delivered by s 

Ramesam, J. :—These Civil Miscellaneous Appeals arise Ramemm, J. 
out of insolvency proceedings under the Provincial Insolvency 
Act. Two brothers, K. L. Venkataram and K. L. Gopal, were 
declared insolvents and their property vested in the Offcial 

E ae 


r. 
Chockkier, 





*C. M.S. A. Nos, 189 to 193 of 1927. 5th December, 1927. 


Venkataram 
v. 
Chockkier. 


aen 
Ramosam, J. 
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Receiver of Madura. The Official Receiver executed sale- 
deeds of separate items cf their properties to various vendees 
who are the respondents before us. The sale-deeds purport to 
have conveyed the whole properties and not the shares of the 
insolvents themselves. The purchasers applied for delivery 
of possession of the properties and complained of obstruction. 
The obstruction was based upon a deed of trust, dated 6th 
January, 1926, under which the shares of the sons were settled 
for the conduct of a charity. Under, this trust deed the 
insolvents themselves were appointed trustees and they object- 
ed to the taking of possession by the purchasers relying on this 
trust deed. It is unnecessary to consider the nature (bona 
fide or otherwise) of the trust deed. Whatever its effect may 
be as a deed of trust, it certainly relates to the sons’ shares of 
the properties and the question arises whether the purchasers 
from the Official Receiver can obtain delivery of possession of 
the shares of the sons of the insolvents under S. 4 of the Pro- 


"vincial Insolvency Act. The petitions were originally filed 


under S.56 of the Act, but ene of them was afterwards amend» 
ed by adding S. 4 also. The District Judge considered all of 
them as applications under 5.4. S. 4 of the Provincial Insol- 
vency Act corresponds to S. 7 of the Presidency Towns Insol- 
vency Act and S. 105 (1) of the English Bankruptcy Act. It 
gives very wide powers to the Insolvency Court to settle ques- 
tions of priority or title arising in the course of the insolvency 
for the purpose of doing justice to the parties and for the pro- 
per distribution of the insolvent’s estate. It has been constru- 
ed in Abdul’Khader v. The Official Assignee of Madras’ as 
giving jurisdiction to the Insolvency Court to deal with the 
claims of the insolvent as against properties and persons 
beyond the ordinary jurisdiction of the Court which has got 
the insolvency jurisdiction. This decision has been recently 
affirmed by a Full Bench decision of this Court but it is doubt-. 
ful whether S. 4 covers a case of this kind that we have got 
before us how. 

_ It will be convenient here to take a short survey of the 
decisions relating to the position of the Official Receiver in 
relation to the shares of the sons of the insolvent. In The 
Official Assignee of Madras v. Ramachandra Atyar? Schwabe, 
C. J. and Coutts-Trotter, J. (as he then was) held that the 


1, (2916) I. L. R. 40 Mad. 810, 
2, (1922) 1, L. R. 46 Mad. 54843 M. L. J. 569. 
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interest of the sons does not vest in the Offcial Assignee by 
reason of an adjudication and that the Official Assignee as 
representing the managing member is entitled to joint posses- 
sion along with the sons of the family property. In Sat 
Narain v. Bekari Lal’ the Judicial Committee also came to the 
game conclusion that the property of the sons does not vest in 
the Official Receiver by reason of the adjudication, but they 
observe that the Official Receiver can deal with the son’s share 
by reason of the power of the father which may vest in the 
Official Receiver by reason of the insolvency. Relying on 
this observation of the Privy Council it was decided by a Full 
Bench, Seetharama Chettiar v. Official Receiver, Tanjore‘, 
that the Official Receiver can sell the son’s share also and 
another Full Bench in Basava Sankaran v. Anjaneyulu® has 
held that where the Official Receiver sells the son’s share at a 
time when there is no vesting order the purchaser can take 
advantage of S. 43 of the Transfer of Property Act. The law, 
therefore, as it now stands, shows that the Official Receiver 
can sell the son’s share also toa stranger. The Official 
Receiver himself can apply under S. 4 for possession of the 
insolvent’s share of the estate, but does it follow from these 
two positions that the purchaser from the Official Receiver 
can apply under S.4 ? Once the Official Receiver has sold the 
property to a stranger and converted the insolvent’s estate into 
money, his business is to distribute this money among the 
creditors and it cannot be said that delivery of possession is a 
necessary part in dhe work of distributing the assets of the 
insolvent among the creditors. Where a claim is made 
against the insolvent himself in respect of his share only or 
against a rival purchaser of the insolvent’s property itself the 
matter may be different. One of the objects of the Insolvency 
Act is to adjudicate upon the validity of such claims. Ss. 53 
and 54 of the Provincial Insolvency Act show that one of the 
primary duties of the Insolvency Court is to decide whether 
the alienations of the insolvent should be set aside as having 
been made in fraud of creditors or having been in fraudulent 
preference of one creditor against another; but where we have 
got to deal with the son’s share the matter is entirely differ- 


ent and the decision in By parte Anderson’ relied on by 
3. (1924) L. Regal. A. 22—I. L. R. 6 Lah. 1 =47 M. L. J. 857 (P. C.J. i 
4. (1926) I. L. R. 49 Mad. 849=51 M, L, J. 269 (F. B.). 
s. (1926) I. L. R. so Mad, 135 =51 M. L. J, 529 (F, B.). 
6, (1870) L. R, 5 Ch, App. 473. 
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Mr. Krishnaswami Aiyar, the learned vakil for the respondents, 


cannot, therefore, help him. On the other hand it has been 


held by this Court in Official Receiver of South Arcot vy. 
Perumal Pillai? and Chittammeal v. Ponnuswami Naicker? that 
an'application of this kind is not sustainable in an Insolvency 
Court. Mr. Krishnaswami Aiyar, on the other hand; relies 
upon Ramaswami Chettiar v. Ramaswomi Aiyangar®. That 
decision was before the series of cases which I referred to 
above and which place the position of the sons on a different 
footing from that of the father. In the case in Ramaswams 
Chettiar v. Ramaswami Aiyangar? the obstruction was by 
the sons not only in respect of ‘their own shares but also in 
respect of the whole of the estate of the insolvent on the 
ground that the purchase was benami and no distinction was 
made between the father’s share and son’s share. It was really 
an obstruction to the Receiver taking possession of what was 
then considered as the-insolvent’s property. It was held that 
such a question can be considered by the Insolvency Court. 
But the position of the sons has been distinguished from the 


position of the father by the “later cases and the: decision in 


Ramaswamt Chettiar v. Ramaswami Atyangar® cannot be 
considered as covering the case of a son objecting in respect 
of his own share or of any objection raised by another person 
as guardian on behalf of a minor son or of any other person 
claiming any interest in respect of the son’s share only. 

The result is that we must hold that in so far as the sons’ 


shares are concerned, the purchaser from the Official Receiver’ 


is not entitled to apply for delivery of possession under S. 4 
of the Provincial Insolvency Act. His remedy would be by 
going to the ordinary Courts and by filing regular suits for 
possession, 

Mr. Krishnaswami Aiyar pointed out that in this case one 
son of each of the insolvents was born after the adjudication 
and their interests cannot be separated from those of the 
father. Whegher this is s0 or not depends upon when the 
vesting order was made. Wehave no materials here and if it 
is necéssary the question can be gone into by the Courts below; 
but as the appellant has got to go toa Civil Court anyhow 
there is no purpose in deciding this point now. 

7. (1923) 18 L, W. 884. 


8. (1925) I. L. R. 49 Mad, 763 =50 M. L, J. 180, 
9. (1921) L L, R 45 Mad 434543 M. L, J. 185. 





~ 


EV]. THE MADRAS LAW JOURNAL REPORTS. 167 


A third question was raised whether the purchaser can 
get joint possession of the insolvent’s share. In The Oficial 
Assignee -of Madras v. Ramachandra Aiyar? there is an 
observation at page 58: 

“It is no doubt trae that a stranger cannot by reason of having purchased a 
share in the joint Pioperty insist on having joint possession.” 

It is not clear whether this observation was made with 
reference to section 4 of the Insolvency Act or with reference 
to the general “Hindu Law”. In the present case it is not that 
the purchaser purchased the share of the insolvent only or of 
any member only but purchased the whole property. Im such a 
case his rights are not strictly governed by mere considera- 
tions of equity. But apart from any question of procedure, 
he has purchased the whole interest in the property and, 
assuming there isno question of immorality or illegality of the 
debts, he is strictly entitled to the whole property. In sucha 
case we do not see why he ought not to be given joint posses- 
sion of the insolvent’s share only, whatever doubts there may, 
be as to the sons’ shares. It may, be that there is not much to 
obtain by joint possession but it makes a difference in the 
Court-fees which the purchaser has to pay in the regular suit 
he has to bring, but that at least is a substantial benefit to 
him. 4 | ; zi 

We understand that meanwhile petitions have been filed 
by the Official Receiver himself for obtaining possession. Any 
objection to the ‘delivery of the insolvents’ shares may be con- 
sidered in the disposal of those petitions and the joint pas- 
session of the insolvents’ shares may be ordered after those 
petitions and the present petitions are all heard, should the 
Court think it fit to do so. - In the disposal of the Civil Mis- 
cellaneous Appeals before us it is merely enough to say that 
the sons’ shares cannot be delivered in these proceedings to 
the purchaser. We are not to be understood as having decided 
anything against the rights of the purchaser and the Official 
Receiver in respect of the shares of the sons wifo were born 
after the order of adjudication. We leave the point open, and 
merely allow an order now:to be passed in respect of the joint 
possession dealing with the shares of the insolvents only, if 
the Court below thinks fit to do soafter hearing all the peti- 
tions. Each party will bear their own costs: Subject to these 





2. (1933) L L. R. 46 M. 54043 M. L. J. 569. 


Venkataram 
LA 
Chockkier. 


Ramesan, J. 


Venkataram 
v. 
Chockkler. 


Ramesam, J. 


Venkata 
Hanumanthe 
Rao 


v. 
Gangayya. 


Ramesam, J. 


168 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


observations, the order of remand to the Court of First In- 
stance will stand. The petitions may be disposed of as early as 
possible. This order also disposes of the two Memoranda 
of Objections. 
A.S. V. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; —MR. Justice RAMESAM AND MR. JUSTICE 
JACKSON. 
Dinavahi Venkata Hanumantha Rao.. Appellani* (2nd Petr.) 
- Uv. 
Yerugulapati Gangayya and others .. Respondents (Respts.). 

Provincial Insolvency Act (V of 1920), S. g—Swubsittution of petitioner under 
—Effect—Petition after such substitution tf a new petition or a pelstion with the 
original date—Creditor whose debi was actionable al original date of petition but 
became barred afterwards—Right of, to be substituted under section. 

The object of Section 9 of the Provincial Insolvency Act is to prevent other 
creditors from being injured by the act of one creditor who, by reason of collusion 
or otherwise, may not diligently prosecute the petition, On a substitution made 
ender the section, the petition becomes the substituted creditor's petition with the 
original date. 


Hed, therefore, that, to entitle a” creditor to be substituted under S. 9, it was 
enough if his debt was an actionable debt on the original date of the petition, and 
that it was immaterial that it was barred at the date of the substitution. 


Appeal against the order of the District Court of Kisina 
in I, P. No. 19 of 1924. 

N. Rama Rao for appellant. 

P. Satyanarayana Rao and A. Lakshmayya for respond- 
ents. 


The judgment of the Court was delivered by 


Ramesam, J.—The facts of the case are as follows:—A 
creditor filed a petition for adjudicating the respondents as in- 
solvents on 28th April, 1924. Notices were issued on the 
petitioners and one D. Hanumantha Rao, the appellant, was 
entered in the list of creditors in August, 1924. On the 5th Sep- 
tember, 1924, it was found that the original petitioner would 
not proceedewith his case. The pleader said to the Court that 
he had no instructions. On that day an order was made 
allowing D. Hanumantha Rao to prosecute the petition (vide 
B Diary). A later order shows that this order on 5th Sep- 
tember, 1924, was regarded as an order substituting Hanu- 
mantha Rao for the original petitioner within the meaning of 





"C. M, A, No. 290 of 1926. 7th February, 1938, 
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section 16 of the Act (vide Order, dated 20th April, 1925, in 
LA. No. 337 of 1925). Later on the objection was taken that 
the appellant’s debt was barred by August, 1924 or September, 
1924 and as his debt was not subsisting, he cannot prosecute 
the petition. The District Judge allowed the objection. Hence 
the appeal. 


The only question before us is what is meant by the words 
“any other creditor to whom the debtor may be indebted in 
the amount required by this Act”. Do these words mean that 
the debt should be actionable on the date of substitution ? The 
words are copied from the English Acts of 1883 and 1914, 
Section 107. But the decisions in the English Courts do not 
help us. In In re Maugham: Ex parle Maugham’ the petition 
was first dismissed by the Registrar and then it was reviewed 
by the County Court Judge on review. .The learned Judge 
held that there was no such power of review. Cave, J., 
added that the power under Section 107 should not be exet- 
cised after three months. But A. L. Smith, J., made no such 
observation. The remark of Cave, J., was obiter.. In In re 
Maund : Ex parte Mauna’ the original petitionwas filed by a 
creditor not entitled to file it. It was nota valid petition. It 
was sought’to be amended by the addition of other petitioners. 
The Court held that this could not be done. This decision does 
not touch the present case. 


The object of the section is to prevent other creditors 
from being injured by, the action of one creditor who, by 
reason of collusion or otherwise, may not diligently prose- 
cute the petition. If it is to be regarded as a new petition, 
this object is frustrated and there is no purpose in having a 
section of the kind. If the original petition had proceeded up 
to adjudication or if another creditor whose debt is not barred 
by the date of substitution is substituted and obtained an order 
of adjudication, the appellant’s debt which was not barred by 
the date of the petition could be proved. If so, we see no rea- 
son why he cannot be substituted. The words ‘as petitiener ’ 
in the section show that, on a substitution, the petition becomes 
his petition with the original date and it is enough if the 
debt was an enforceable debt on the original date. 





1, (1888) L.R. a1 Q.B.D, 21. a. (1895) L.R. 1 Q. B, 194. 
R—22 


Venkata 
Hanumantha 


D. 
Gangayye. 
Ramesam, J. 


Coutts- 
Trotter, C. J. 
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We allow the appeal, reverse the order of the Judge and 
direct the petition to be restored to file fot the purpose of 
proceeding according to law. 

The respondents will pay the appellant’s costs id this 
appeal. _ 

A.S. V. = Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—Sır Murray Coutts-Trotrer, Ki., Chief 
Justice, Mr. JUSTICE WALLACE AND Mr. JUSTICE BEASLEY. 

In the matter of N. D., a Second Grade Pleader™. 

Legal Practitionas Act, Sectsom 13 (b)—Improper conduct—W hat amounts to. 


. It is misconduct for a professional man not only to make charges against a 
public Judicial officer which he knows to be false but charges which he must know 
he has no reasonable prospect of substantlating. 


The High Court having on 21st March, 1927 under S. 13 
(b) and (f) of the Legal Practitioners Act called upon 
Mr. N. D., Second Grade Pleader, Gudalur, to show cause 
why he should not inthe circumstances stated therein be re- 
moved from the roll of pleaders or be otherwise dealt with as 
the High Court may think fit. 

Advocate-General in support of the notice to the said 
Pleader. ; 

K.S. Krishnaswami Aiyangar with T. B. Balagopalan 
for the pleader. 


The judgment of the Court was delivered by . 


Coutts-Trotter, C. J. —The pleader in this case is fortu- 
nate in that the District Judge has not actually found in terms 
that the story told by him is a deliberate concoction. He 
found that the story was extremely improbable but not 
demonstrated to be false. Had he so found the pleader would 
have been struck off for life. But what is left is very serious. 
Here is a professional man, whose business it is to appraise 
evidence, launching a grave charge against a public judicial 
officer on materials which he must have known to be wholly 
inadequate to sustain it. At the last moment under pressure 
from this Court he brought forward in corroboration an 
alleged eye-witness of the bribe taking, whose evidence is 
transparently false. We wish to make it clear to the profes- 
sion, if it does not already realise it, that it is misconduct fora 





* Jn the matter ef a Second Grade Pleader, Gudalur. Ist March, 1928, 
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professional man not only to make charges which he knows to Second: Grads 
be false but charges which he must know he has no reasonable Inre.. 
prospect of substantiating. This pleader’s sannad must be Contts- 
withheld till the end of 1929. Trotter, C. J. 
N. S. Pleader’s sannad withheld for a temporary period. 
[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Insolvency.) 
PRESENT :—S1R WILLIAM PHILLIPS, Offg. Chief Justice, 
MR. Justice RaMESAM AND Mr. Justice MADHAVAN Nair. 
In the matter of Kencharla Krishna Rao .. Insolvent.* 
Presidency Towns Insalvency Act (LLL of 1909), S. 7—Garnishee proceedings— F. B. 
Ga nishee living outside the Jurisdiciton of the High Couri—]uiisdiciion of High TE 
Comrt—Latters Patent (Madras) cl, 12—If governs cl. 18. Krenn Reo, 
a are, 


Section 7 of the Presidency Towns Insolvency Act confers Jurisdiction on the 
High Court in garnishee proceedings where the garnishee lives outside “its 
jurisdiction, and clause 18 of the Letters Patent is not governed by clause 13. 


Abdul Khader v. Offcial Assignee of Madras, (1916) I.L. R. 40 Mad, 810 
followed. 


` S. Duratswami Aiyar with K. S. Narayana Aiyangar 

instructed by V. Varadaraja Mudaliar for Official Assignee. 

R. N. Aingar with O:T. Govindan Nambiar instructed 
by Messrs. King and Partridge for garnishee. 

The Court delivered the following 

Jupements :—Phillips, Offg. Chief Justice.—This petition Phillips, 
comes before us ona reference by Kumaraswami Sastri, J., Peed: 
and we are asked to determine two questions of law relating to 
insolvency (1) whether section 7 of the Presidency Towns 
Insolvency Act confers jurisdiction on the High Court in 
garnishee proceedings where the garnishee lives outside its 
jurisdiction, and (2) whether clause 18 of the Letters Patent 
is governed by clause 12 of the same. Both these questions 
were decided by a Bench of this Court in Abdul Khader v. 
Official Assignee of Madras! and it was there held that 
section 7 does give jurisdiction to the High Court to adjudi- 
cate on claims relating to immoveable property situated 
outside the limits ofits ordinary original civil jurisdiction. 





* L P. No. 267 of 1923. 24th August, 1927. 
1. (1916) L L. R. 40 Mad. 810, 
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The learned Judges also held that clause 12 of the Letters 
Patent does not control the provisions of ‘clause 18 so as to 
limit the insolvency jurisdiction of the Court. The reference 
does not in terms question the correctness of the decision in 
Abdul Khader v. Official Assignee of Madras! but the learned 
Judge refers the matter on the ground that these questions are 
of considerable importance and are frequently arising in the 
Insolvency Court. 


It is contended for the garnishee that the proceedings in 
the Insolvency Court are governed by rules relating to the 
ordinary original civil jurisdiction of the High Court and 
that, as such jurisdiction is limited by clause 12 of the Letters 
Patent, the same limitations must apply to insolvency matters. 
Section 7 of the Insolvency Act is identical with section 105 
of the English Bankruptcy Act of 1914. Under that Section 
105 it has been held that the Court of Bankruptcy has 


_ jurisdiction in cases of claims by a trustee against a third ` 


party and that such jurisdiction is not limited to cases in 
which the trustee’s right is a‘thigher one than the bankrupt’s. 
While admitting this jurisdiction, ‘the Courts have observed 
that it is a discretionary one which should not be exercised in 
all cases but the parties should be allowed to fight out the 
dispute in certain cases by an ordinary action. The question 
is fully dealt with by Williams in his Bankruptcy Practice, 
pages 392 to 395, and the principles on which the Bankruptcy 
Court should refuse jurisdiction are sought to be explained. 
In view of the fact that the same question has been dealt with 
fully by a Bench of this Court in Abdul Khader v. Oficial 
Assignee of Madras’ it seems unnecessary to discuss the ques- 
tion at great length and I would merely express my agreement 
with the decision in that case and would repeat the observa- 
tions of Abdul Rahim, O. C. J., that the Insolvency Court will 
seldom deem it expedient to try difficult questions of title. We 
are aware that this view of section 7 of the Insolvency Act 
has not been adopted in all the other High Courts of India 
and we understand that the question of further legislation on 
this point is now under consideration. Meanwhile I see no 
reason to differ from the previous decision of this Court so far 
as section 7 is concerned. 





y. (1916) I. L. R 40 Mad. 819. 


IN | THE MADRAS LAW JOURNAL REPORTS. 173 


Asto whether clause 12 of the Letters Patent governs 
clause 18, the argument in Abdul Khader v. Oficial Assignee 
of Madras! is somewhat brief, but I agree that the conclusion 
arrivedat is correct. The insolvency jurisdiction of the High 
Court is given by clause 18 of the Letters Patent. It has been 
held by the Privy Council in In the matter of Candas 
Narrondas? that the entering up of a judgment by the Insol- 
vency Court is an act done inthe ordinary jurisdiction of the 
High Court. Similarly in Annoda Prasad Banerjea v. Nobo 
Kishore Roy? Sale, J., following this case held that the High 
Court exercises the powers of an Insolvency Court unger a 
special jurisdiction, but as a part of the ordinary jurisdiction 
vested by the law. Taking it that the jurisdiction is exercised 
as ordinary original jurisdiction it does not follow that 
clause 12 which deals with ordinary original civil jurisdic- 
tion must govern the case. It is clause 11 of the Letters 
Patent that gives ordinary original civil jurisdiction to the 
High Court and that prescribes that it shall be exercised» 
“within such local limits as may from time to time be declared 
and prescribed by any law made by the Governor in Council”. 
Clause 12 makes provision for receiving, trying and determin- 
ing suits in the exercise of its ordinary original civil juris- 
diction, and so far as suits are concerned the territorial juris- 
diction is limited to the Town of Madras, but jurisdiction is 
also given in certain cases where the leave of the Court has 
been first obtained. So far as the Insolvency Court jurisdic- 
tion is concerned, we have to refer to clause 18, which states 
that the Court for relief of insolvent-debtors shall have and 
exercise within the Presidency of Madras such powers and 
authorities with respect to original and appellate jurisdiction 
and otherwise as are constituted by the laws relating to insol- 
vent-debtors in India. In the first place this clause shows that 
the Insolvency Court exercises not only original jurisdiction 
but also appellate jurisdiction provided such is constituted by 
any law. The law which gives the Insolvency Court its 
jurisdiction now is the Presidency Towns Insolvency Act, III 
of 1909. Under section 3, the Courts having jurisdiction in 
insolvency under this Act shall be the High Courts‘ of 
Judicature at Fort William, Madras and Bombay and in the 


1, (1916) I, L. R. 40 Mad. 810. 2. (1889) I. L. R. 13 Bom, §20 at 532. 
3 (1905) I, L. R. 33 Cal. 560. 


F. R. 


Krishna Rao, 


Inre. 





Phillips, 
0. C.J. 


F.B. 
Krishna Rao, 
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Act there is no limitation of the jurisdiction to the Town of 
Madras." Unless, therefore, clause 12 governs clause 18 such 
limitation cannot be upheld. It appears that the. insolvency 
jurisdiction, although part of the ordinary original jurisdic- 
tion, is a special power relating to insolvency matters which 
can be distinguished from the power given under clause 12 
relating to suits. On a consideration of the two clauses it 
will be seen that it is impossible that clause 12 can govern 
clause 18, for if it-does, the whole of it and not merely the 
provision for obtaining leave of the Court in certain cases 
mustapply. If, therefore, an insolvency matter is of a small 
causenature falling within the jurisdiction of the Small Cause 
Court at Madras, the High Court would bave no jurisdiction at 
all and it is not contended that such petty questions arising 
in insolvency should go to the Small Cause Court. Similarly 
when there isa provision in clause 18 that the Insolveney 
Court shall have such powers as are cons‘ituted by the laws 
*relating to insolvent-debtors in India. and there is no reference 
made to clause 12, it is difficult to hold that the clause should 
be read as if the words “subject to the provisionsof clause 12” 
were inserted. Again if this were the case, the converse 
would equally apply and if the powers under clause 18 were 
restricted by the Act such restriction would be of no avail as 
against clause 12. It is, therefore, impossible to hold that 
clause 18 is governed by clause 12 and this view is further 
confirmed by section 90 of the Insolvency Act which runs as 
follows :— 
“In proceedings under this Act, the Court shall have the like powers and 
follow the like procedure as it has and follows In the orerciee of ite ordina y original 


civil jurisdiction.” 
.This}' by itself, may support the view that clause 12 is 
applicable, but we find the following proviso : 
‘Provided that nothing in this sub-section shall in any way limit the jurisdiction 
conferred on the Court under this Act”, 
Thispgoviso clearly provides that the limitations of clause 
12, if they limit the jurisdiction conferred by the Insolvency 
Act, do not apply. 
A further contention is put forward that the words 
“within the Presidency of Madras” in clause 18 take away the 
. jurisdiction of the Court to deal with persons living or pro- 
perty situated, outside the Presidency, but it has been held by 
the Privy Council in Official Assignee, Bombay v. Registrar, 
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Small Cause Court, Amrttsar’ that an adjudication and 
vesting order in Bémbay had the effect of--vesting all the 
property of the debtors, including that inthe Punjab, in the 
OfficiaF ‘Assignee of Bombay, and it cannot be'contended that 
the Insolvency Court has no jurisdiction to examine witnesses 
outside the Presidency although it may be necessary to do so 


by means of a commission, and consequently the words “‘with-’ 


in the Presidency of Madras” must be‘deemed to limit the 
jurisdiction of the High Court at Madras to' cases of insolven- 
cy arising within the Presidency of Madras. I must therefore 
hold that the Insolvency Court has jurisdiction undes S. 7 
of the Act and that clause 12 of the Letters Patent does not 
affect the provisions of clause 18. The case must, therefore, 
be remitted to the Insolvency Judge with a direction that he 
should use his discretion in determining whether the present 
claim, which we understand involves a very large sum of 
money, is one that should be tried in the Insolvency Court or 


whether the Official Assignee should be directed to file a suit 


in the ordinary course. 
The costs of this reference shall be costs in the cause to 
be provided for in the order of the Insolvency Court. 
Ramesam, J.—I agree. 
Madhavan Nair, J.—I agree. 1 EWO ae a 
N. S. Reference No. 1 answered in the affirmative 
' ` and No: 2 in the-negative. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS, 


(Insolvency.) 
Prusent:—Sir WILLIAM Pairs, Offg. Chief Justice, 
Mr. JUSTICE RAMESAM AND MR. Justics MADHAVAN Narr. 
In the matter of A. N. B. Batuswamy IYER 
and A. N. B. NARASIMHA Iyer (Insolvents). 
The Official Assignee of Madras ws: 4. Applicant* 


UV. - 
A. N. Ramachandra Iyer and others ~e Respondents. 
Insoleency— Hindu Law—Jeint famsly—Father and manager of—Adjudica- 
tion of, under Presidency Towns Insovency Ad—Oficral Assignee in whom property 
Ss orsied on—-Rights of, with regard to interests im Jont family property of minor 





* I. P. No 201 of 1919. ‘+ tne Ie7th Janadry, 1928. 


(4) (1919) I. L, R. 37 Cal. q1Ses20 M. L. J, 432 (P. C.). - 


F. B. 


Krishna Rao, 
in re. 





Phillips, 
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‘undroided sons of snsolvent—Power to sell iheir interesis for debis, neither illegal 
nor immoral, of the tusolvent— Partition suit by sons— Filing of —Bfect—T rans- 
fer of Property Act, S. 5x —Satt if affected by terms or princie of —Hitndu Law— 
Father—Sale of sons’? interesi in family property for discharge of proper debis— 
Power of severance ir Status ketuten him and sons— EY eci of— Offctal Asstgnee— 
Order vesting property tu—Not equal to attachment of same, 


A Hinda, who was the manager of a joint family, consisting of himself and his 
minor sons, was adjudicated an insolvent, andan order was made, in proceedings to 
which the minor sons were parties, to the effect that their Interest in the joint family 
properties did not vest in the Official Assignee, but that the Oficial Assignee, who 
stood In the shoes of the insolvent, could alienate the minor sons’ Interest in the joint 
famlly properties for the purpose of paying the ineolvent's debte which were not 
illegal or immoral By the order the Official Assignes was emPowered to tako pos- 
session*of the joint family properties. The question to what extent the Official 
Acsignes should sell the interest of the minois In order to discharge thelr father's 
debts was, however, left undecided. Subsequently the minor sons of the insolvent 
fled a sult for partition. 

Held, by the majority of the Full Bench, that the filing of the partition suit by 
the sons defeated the Official Asalgnee’s poner to sell their interests in the joint family 
properties which accrued to him by reason of the insolvency of the father. 


Held, by the Ofvctatsng Chief Justice (dissenting), that the filing of the parti- 
“lon sult, which merely effected a division in status and left the share of each co- 
Parcener undefined, did not defeat the Officlal Assignes’s power to sell those shares 
for a proper purpose, /.¢., for paymenft of the father’s debts which were not illegal or 


immoral. 

Per the materity of the Full Bench, -So far as the minor sons’ shares are 
concemed, no interest In property is vested in the Official Assignee by the order of 
Court; what he gets is only a power to sall the Interests of the minors In the joint 
family properties and that power he gets by reason of his standing in the shoes of 
the Insolvent father. Necessarily, cherefore, he gets such power subject to its inherent 
defect, which is, thatit can be put an end to by separation in status orbya bee 
fide partition between the members of the joint family. The power vested in the 
Official Assignee by the order of the Court to sell the sons’ interests In the joint 
family property cannot with regard to its quality and nature be compared to attach- 


ment of the property. ; 
A Hindu father’s right to sell his sons’ share In the Jolnt familly property for an 
antecedent debt, which is not Illegal ôr immoral, depends upon the property continu- 
ing to be joint ancestral property up to the date of the sale; and once thore is a 
division in status, as by a suit for partition, the father’s right to sell is at an end. 


To attract the operation of S. 52 of the Transfer of Property Act there must be 
a pending litigation and one of the partes to the /ss should deal with the property so 
as to affect tho rights of the other party to the ss. The fling by the minor sons of 
a sult for partit%n cannot be sald to be a dealing with propeity within the meaning 
of S. 52. It cannot also be said to affect the Official Asslgnee's right to deal with the 
sons’ interests in the family properties within the meaning of that section, It merely 
affects one of the remedies open to the Official Assignee for the purpose, 


Per Ramesem, J —Quaere: Whether the pendancy of an insolvency petition, by 
reason of which there is an andischarged insolvent, and his properties are vested In 
the Offclal Assignee so that they may be utilised for paying off the creditors, can be 
regarded as a pending Litigation within the meaning of S. 52 of the Transfer of Pro- 
porty Act. Qwaere: Whether, where the petitioner is a Hindu father, hla minor sons 
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who are members of a joint family with him, can be regarded as parties to the 
proceeding within the meaning of that sactlon. 

Per the Ofciating Chief Justice —A Hindu father's right to sell his sons’ 
share for the discharge of an antecedent debt, which is not illegal or immo al, 
is extingulshed by a partition effected by metes and bounds. But it is not affected 
by the mere filing of a partition suit by the sons, because the filing of such a suit 
merely effects a division in status. 


Though the fillng of a paitition sult by the sons cannot be said to be a dealing 
with the property within the meaning of S 52 of the Transfer of Property Act and 
does not therefore come directly within the terms ofthat section, yet, inasmoch as 
lt has the effect of taking away tho right of one of the parties in the family pioperty, 
the case falls wildo the principle embodied in that se:tion, and the right of the 
Official Assignee to deal with the sons’ Interest In the family property for a proper 
purpose ought not to be allowed to be affected by the meie filing of such a sult. 


K.S. Krishnaswami Aiyangar with R. N. Aingar instruct- 
_edby V. Varadaraja Mudaliar for Official Assignee of Madras. 

The Advocate-General (T. R. Venkatarama Sastri) in- 
structed by P. Tirumalachari for respondents. 

The Court delivered the following 

JUDGMENTS :—PAtllips, Offg. C. J.—This appeal was 
argued on the assumption that the decision in Jagannatha Rab 
v. Viswesam’ was correct, but when arguments were complet- 
ed judgment was reserved until the decision of the Full Bench, 
to which the question of the correctness of the above ruling 
had been referred, was available. That decision in Subra- 
manta Aiyar v. Sabapathi Aiyar® has now confirmed Jagannatha 
Rao v. Viswesam' and therefore the original arguments hold 
good. 

In this case the insolvent was adjudicated on 2nd 
December, 1919, and a partition deed executed on 26th 
November, 1919 bas been held to be void as against the 
Official Assignee. On 1st April, 1920, the Official Assignee 
took out a notice of motion asking that the partition deed 
should be declared void and for an order that the interest of the 
minor sons in the family property should be vested in the 
Official Assignee. This motion formed the subject-matter of 
O. S. A. No, 49 of 1921 and the judgment is reported in 
Official Assignee of Madras v. Ramachandra Aiyar’. It was 
then held that the interest of the minor sons in the property 
did not vest in the Official Assignee but that, inasmuch as the 
Official Assignee stood in the shoes of the insolvent, he could 
alienate the minor sons’ interest in the joint property for the 








1. (1924) I. L. R, 47 Mad. 621 =46 M. L. J 590. 

2. (1927) 1. L, R. 51 Mad, 361 =54 M. L. J. 726 (F. B.). 

3. (1922) I 1. F. 46 Mad. 54=43 M. L. J. 569. 
R—23 


Phillips, 
O. C. J. 
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purpose of paying the insolvent’s debts unless the debts were 
incurred for illegal or immoral purposes. It was also ordered 
that the Official Assignee should take possession of the joint 
property. The question to what extent the Official Assignee 
could sell the interest of the minors in order to discharge 
their father’s debts was left undecided, buthis right to exercise 
the powers of the father was duly recognised and the minor 
sons were parties to the order. O. S. A. No. 49 of 1921 was 
presented on 21st April, 1921 and the order was passed on Ist 
August, 1922, Subsequently the sons filed a suit O. S. No. 
157 of 1922 in the Sub-Court of Madura for partition and 
what we have now to decide is what effect the filing gf this 
suit has upon the rights of the Official Assignee, the conten- 
tion on the part of the minors being that the filing of the suit 
constituted a separation of status in the family and that there- 
fore the father’s power to sell their interests is extinguished. 
Mr. K. S. Krishnaswami Aiyangar for the Official Assignee 
contested this proposition on three grounds. He first contend- 
ed that the power of sale of his sons’ interest that is vested in 
the father under the Hindu Law arises from and is co-extens- 
ive with the sons’ pious obligation to pay the father’s debts. 
There is a great deal of force in this argument, for it has 
frequently been held that the father’s power to sell is derived 
from the sons’ pious obligation to pay and consequently the 
logical conclusion might well be that the power and the obli- 
gation are co-extensive. The question does not appear to 
have been discussed in any of the reported cases, but it is now 
TI think too late to put forward such a proposition for it has 
frequently been taken for granted that the father’s power to 
sell ceases as soon as the sons acquire a separate divided 
interest in the property. This principle was enunciated in 
Krishnaswami v. Ramaswamit where the proposition was 
taken for granted, it being observed that 


“The father ander the Hindu Law ls entitled to se'l on accoant of such debt 
the whole of thee ancestral estate. This necessailly implies that at the time the 
property is seized it remains the undivided ostate of the father and the son, If the 
estateswore divided th: father could not sell what does not fallto himin the 
division.” 


This case was followed in Rathna Naidu v. Aiyana- 
chariar,® and treated as authority for holding that where the 





4. (1899) 1. L. R. 22 Mad. 519m9 M. L, J. 127. 5 (1908) 18 M. L, J. 599. 
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estate is divided the father cannot sell what does not fall to 
him in the division. In Kameswaramma v. Venkatasubba 
Rao® it was held that although a Hindu son is liable for the 
surety debt of his father to the extent of joint family property 
which came to his hands at partition, yet a decree for such 
debt obtained against the father before partition is not execut- 
able after partition against the son and the joint family pro- 
perty allotted to him, the decision being put upon the ground 
that when execution was taken out the property had ceased 
to be joint family. Again in. Venk mna v. Srinivasa Deek- 
shatulw’ Wallis, C. J., observes : . 

‘This Court has adhered to the view of Turner, C, J. In Pannappa vy Papputay- 
yangar® and has held in a serle of cases that, as the effect of paititlon 18 to put an 
end to the father’s right to sell the s0n’s share for an antecedent debt, it also puts 
an end to the creditor's right to baing the son’s share to sale duiing his lifetime.” 

This case was also followed in Venkata Reddi v. Sathya- 
narayanamurthi’. In view of this long series of decisions and 
of the remarks in other judgments also Mr. Krishnaswami 
Aiyangar’s contention that the father’s right to sell is not 
extinguished by partition, at any Tate when the partition has 
heen effected by metes and bounds, cannot now be held to be 
correct law. It is, therefore, unnecessary to deal with the 
very lengthy argument addressed to us with a view to draw a 
distinclion between an ordinary Hindu manager and a Hindu 
father, as upon this distinction the argument was largely 
based. However it is doubtful whether the power ceases until 
partition is actually effected as the debts can be provided for 
in the partition and this would have the cffect of making the 
sons’ shares liable even if this severance in status had taken 
place some time before. Further the sons’ liability for the 
debts continues after partition : J:gannatha Rao v. Viswesam) 
and Subramania Atyar v. Sabapathi Aiyar?; -therefore the 
father’s inability to sell their divided shares must be based on 
the principle that he cannot sell that in which he has no 
interest—vide Krishnaswami v. Ramaswams‘, Until partition 
by metes and bounds is effected the father still has an interest 
in all the property which he can enforce by providing“ for 
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the debts out of the property before dividing the balance. 
What then is to prevent the sale of part of the property to dis- 
charge the debt ? It is suggested that in this case the payment 
of the father’s debts can be provided for in the partition decree. 
This is true, and if no such provision is made the objection 
could be taken to the partition on the ground that it is nota 
bona fide partition. Supposing, however, that a partition were 
made privately and with the consent of all the members of the 
family and no provision was made for payment of the father’s 
debts the consequence would be that the sons’ share would be 
exonesated from liability, unless the creditors instituted pro- 
ceedings separately against the sons. To allow such a ‘parti- 
tion would be to encourage multiplicity of litigation. In princi- 
ple there can beno difference between a partition effected by 
decree and a partition effected by consent of parties ; in either 
case a partition which did not provide for the payment of the 
father’s debts would not be equitable or certainly could-not be 
deemed to be bona fide. Why then should a partition he allowed 
until the father’s debts are digchargéd? I would hold, therefore, 
that until a partition has actually been effected by metes 
and bounds a father’s right to his sons’ shares for the discharge 
of his debts remains unaffected. 

Mr. Krishnaswami Aiyangar has put forward a further 
contention that, inasmuch as the right of the father to sell 
vested in the Official Assignee by an order of Court that order. 
would have as much force as an attachment of the’ property 
hefore partition. The remarks in Krishnaswami v. Rama- 
swami would seen to imply that if the property had been 
seized in execution before partition the sons’ divided share 
would have been liable for the father’s debts. It was also held 
in Ramchandra v. Kondayya Chelty!® that the son is liable for 
family debts incurred before partition to the extent of the 
family property which has fallen to hisshare. In this case the 
decision in Krishnaswami v. Ramaswamit was distinguished 
on the ground that the son himself was sued by the creditor, 
whereas in the former case the decree was against the father 
alone. This principle has been upheld in Jagannatha Rao v. 
Viswesam! to which one of us wasa party. The previous 
case-law has been elaborately discussed in that case and the 
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liability of the son even after partition was affirmed. From 
all these cases, therefore, it would appear that the pious obli- 
gation laid down upon the son to discharge his father’s debts 
is notextinguished by a mere partition. On this analogy it is 
argued that the sons in this case cannot evade the liability 
thrown upon them by the order in Official Assignee of Madras 
v. Ramachandra Atyar® by merely filing a suit for partition. 
Under S. 52 of the Transfer of Property Act a party cannot 
transfer or otherwise deal with any property directly in ques- 
tion in a proceeding in Court so as to affect the rights of any 
other party thereto under any decree or order which may be 
made therein. The ordinary effect of filing a suit for parti- 
tion is to effect a severance in status of the family and it has 
been held that by the severance the right of the father to sell 
the son’s property for his debts is taken away. It is perhaps 
difficult to bring the present casc directly within the terms of 
this section and it is questionable whether the mere filing of a 
partition suit can be said to be dealing with the property, but 
even if it is not dealing with the property, it has the effect of 
taking away the rights of one of the parties in the family pro- 
perty and on the principle undeilying the section it would seem 
that, during the prosecution of the present proceedings, the 
sons ought not to be allowed to plead that their own act has 
had the effect of diminishing the right of another party to the 
proceeding in contravention of an order of Court. Under the 
order of Court made before the partition the Official Assignee 
had power to deal with the sons’ interests in the property for 
certain purposes, but if the contention put forward by the sons 
is upheld, that power has been taken away contrary to the order 
of Court by the mere act of filing a partition suit. To sanction 
such a proposition would be very dangerous, because in 
the event of the insolvency of their father the sons could 
always evade their liability by claiming partition before the 
family property is seized for the father’s debts. Unless 
therefore it is clearly established that they have,a legal right 
to do so, I think that the proposition ought not to be accepted. 
If the principle of S. 52, Transfer of Property Act, is applied, 
the act of the sons pendente lite would have no effect on orders 
subsequently passed in these insolvency proceedings. I would, 
therefore, apply this principle and hold that the partition suit 
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has not the effect of taking away the Official Assignee’s rights 
so far as they were established by the order already passed. 


The case was also put forward in another form, namely 
that, if it is correct to say that, when joint property has been 
attached before partition, such attachment, being the taking 
of the property into the custody of the Court, precludes 
the sons from denying liability, similarly, in this case, 
the property having been taken into the custody of the Court 
through its officer, the Official Assignee, before the partition 
was effected, the act of partition would not absolve the sons 
from the liability incurred under that order. lf this is not 
the correct view the sons of an insolvent-debtor can always 
harass the Official Assignee in the exercise of his funttions 
by merely filing a partition suit and causing a multiplicity of 
litigation. 

I would, therefore, hold that in the circumstances of 
this case the filing of a partition suit, which merely effects a 
division in status and leaves the share of each coparcencr 
undefined, would not defeat,the Official Assignee’s power to 
sell those shares for a proper purpose, t.e., for payment of 
such of the father’s debts as are not illegal or immoral. As, 
however, my learned brothers take a different view their view 
must prevail. 

Ramesam, J. :—In this case the insolvent was adjudicat- 
ed on 2nd December, 1919. A partition deed had been previ- 
ously executed on 26th November, 1919. On Ist April, 1920 
the Official Assignee took out a notice of motion asking that 
the partition deed should be declared void and for an order 
that the interest of the minor sonsin the family property 
should be vested in the Official Assignee. This motion formed 
the subject-matter of O.S.A.No. 49 of 1921 and the judgment 
isreported in Official Assignee of Madras v. Ramachandrg 
Aiyar?. It was then held that the partition deed was void and that 
the interest of the minor sons in the property didnot vest in 
the Official Atssignee, but that, inasmuch as the Official Assig- 
nee stood in the shoes of the insolvent, the insolvent’s rights as 
managing member so far as they can be exercised for his own 
benefit passed to the Official Assignee, that is, he can alienate 
the minor sons’ interests in the joint property for the purpose 
of paying the insolvent’s debts unless they were incurred for 
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illegal or immoral purposes. The first part of the decision is 
in accordance with the later decision of the Privy Council in 
Sat Narain v. Behari Lal? and the second part of the decision 
is in accordance with the principle of law enunciated in the 
Full Bench decision of this Court in Balavenkata Seetharama 
v. Official Receiver, Tanjore!® a decision on the Provincial 
Insolvency Act. 

The Official Assignee then took out the present notice of 
motion praying (1) that it may be declared that the debts 
mentioned in the List A are binding upon the insolvent’s sons, 
the garnishees herein; and (2) that the Official Assignee may 
be authorised to sell the interests of the minors in the 
joint family properties mentioned in Schedule B hereto ; and 
for costs and other reliefs. It is these two prayers which are 
the subject of the reference tothe Full Bench by our brother 
Kumaraswami Sastriar, J. Meanwhile, the sons have filed a 
suit for partition at Madura impleading the Official Assignee. 

I will first take up the subject of the second prayer. Oñ 
this point Mr. Krishnaswami Aiygngar, the learned Counsel 
for the Oficial Assignee, stated his contention in two ways: 
(1) He says that the Hindu father’s right to sell is based 
solely on the pious obligation of the son to discharge the 
father’s debts. As this Court has held in Jagannatha Rao v. 
Vaswesam’ (affirmed by a Full Bench after the hearing of 
the case) that the son is liablein respect of his father’s pre- 
partition debts, he contends that the father’s right to sell the 
sons’ share continues even after partition. (2) Assuming 
that his first contention should fail, at any rate, after the right 
to sell passed to the Official Assignee, the right is incapable 
of being lost or destroyed. 

So far as the first branch of the first contention of Mr. 
Krishnaswami Aiyangar is concerned, it seems to me that 
though the Hindu Law might have evolved in some other way 
at the present day, it is too late for the contention. It seems 
to me that the basis of a Hindu father’s right to sell his sons’ 
share in the joint family property for antecedent debts is two- 
fold: (1) There must be an antecedent debt of the father 
which is not illegal or immoral involving a pious obligation on 
the part of the son to pay it ; and (2) the property must be 
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joint family property of which the father was the manager. 
If either of these conditions is wanting the father has no right 
to sell. If the father’s right to sell stands solely on the pious 
obligation of the son to pay his father’s debts independently 
of the property being joint, then it would follow that the 
father would be able to sell not only ¿he property of the son 
which was once joint, but which bas.ceased to be joint by 
partition, as is contended in the present case, but also the 
acquisition of the son by his own exertion and properties 
acquired by the son by inheritance from collaterals, such as 
matemnal grandfather and others—a proposition which has 
never, at any time, been contended for—and the attempts that 
have been made on behalf of the creditors were attempts 
directed against the joint family property either to seize it in 
execution of the decree against the father alone for debts not 
illegal or immoral or to obtain title to it under sale or mortgage 
executed by the father alone for such debts ; and these rights 
‘of the creditors were upheld. As a corollary to these, the 
creditors also attempted ta make the son liable for such debts 
even after partition. The attempts failed in three cases, until 
I and Jackson, J. decided in favour of the creditor in 
Jagannatha Rao v. Viswesam’ (since affirmed by the 
Full Bench). But with one solitary exception it was never 
contended that the father could sell the self-acquired property 
of the son, or can sell after partition the son’s property which 
has ceased tobe joint by partition. The solitary exception 
which I referred to is the decision in Rathna Naidu v. 
Aiyanachariar’. In that case Mr. S. Srinivasa Aiyangar 
contended for the exact proposition now contended for by Mr. 
Krishnaswami Aiyangar. There was a mortgage by the father 
of the son’s share after partition. The argument was that 
the father had such power. It was decided that he had not. 
The case was referred to by Wallis, C. J. and Oldfield, J., in 
Kameswaramma v. Venkatasubba Rao’ in connection with 
the proposition that if by attachment and sale the son’s share 
also is to pass, it should continue to be the undivided property 
of the father and son up to the date of attachment.. In Jagan- 
natha Rao v. Viswesam! I pointed out that Rathna Naidu v. 
Aiyanachariar® was a case where the father mortgaged the 
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son’s share after partition and distinguished it on that ground 
‘by saying “obviously he has no such power’. It is not, 
therefore, correct to say that there is no decision against the 
contention of the learned counsel for the Official Assignee. 
But apart from that judgment, the whole history of the evolu- 
tion of this branch of Hindu Law shows that the Official 
Assignee’s contention must be negatived. 

The earliest decision establishing the father’s right to sell 
the son’s share in the ancestral property for antecedent debts 
not illegal and immoral is the decision of the Privy Council in 
Muddun Thakore v. Kantoo’. Their Lordships first put the 
question : 


" Could the son have said that because this was ancestral Property which 
deecended to his father from his grandfather, it was not Ilable at all to pay his 
father's debts?” 


They then quote a passage from Lord Justice Knight 
Bruce’s judgment in Hunooman Pershad Pandey v. Mt. 


Babooee Munraj Kunwari, which has now become classic, * 


and proceed : 


‘That is an authority to show that me property which descends toa 
father under the Mitakshara law l» not exempted from lability to pay his debts 
because a son is born to him. . . it belog a pious duty to pay his father’s debts ; 
the ancestral property, ın which the son as the son of hia, father acqulics an interest 
by birth is liable to pay the father’s debts.” 


Seeing that the case in Hunooman Pershad Pinti v. Mi. 
Babooee Munraj Kunwari'! is a case'of guardian and 
manager of an infant heir, it is clear that the right to sell was 
based -on the father’s right of managership. Then we come 
to the decision of the Calcutta High Court in Sheo Pershad 
Singh v. Mt. Soorajbansee Kooer', following the Muddun 
Thakore’s case. In the same year we have the decision of 
Turner, O. C. J. and Oldfield, J., in Barkatullah Kian v. 
Rennie!!, where Oldfield, J., said : 

‘f The father by reason of his paternal relation and his position as head of the 
family and its manage is entitled to make a lawful disposition of the property in 
the interest of the family.” ‘ 

This decision expressly lays down that the basis of the 
father’s right to sell consists of two grounds which I have set 
forth above, namely, managership and antecedent debt. We 
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have next the Privy Council decision in Suraj Bansi v. Sheo 
Pershad’, affirming the decision of the Calcutta High Court 
in Sheo.Pershad v. Mi, Soorajbansee Kooer!®, At page 165 
it was pointed out that 


“The iights of the coparceners in an andivided Hindu family governed by 
‘the law of the Mitakshara, which consists of „2 father and bis sons, do not differ 
fiom those of the coparceneis tn a like family “which consla(s of undivided brothers, 
except fo far as they are affected by the peculiar obligation of paying thelr fatha’s 
debts which the Hindu Law impcses upon sons and the fact that the father is in 
all cases naturally, and, in the case of infant sons, necesarily, the manager of the 
‘oint family estate, etc.” 


After referring at page 169 to Westropp, C. J.’s judg- 
ment in regard to the whole of the family undivided estate, 
they refer at page 170 to the decision in the Muddun Thakore’s 
case and say : 

“ It treats the obligatlon of a son to pay his father’s debts, unless contracted 
for an immoral purpose, as affording of itself a sufficient answer to a suit brought by 


a eon elther to impeach sales by private contract for the purpose of raising money in 
sorde: to satinfy pre existing debts, . .” 


In Ponnappa v. Pappyvayyangar’ Turner, C. J., sum- 
ming up the effect of the prior decisions at page 63, says : 


p “ An alienation of anceshal estate by a father to discharge a judgment debt 
not contracted for-an Immoral pu poge cannot be disputed by a son” 


and at page 64 he says : 


“ Whee there-is an: heritage and the son has taken an interest in iho heritage, 

he thereby assumes an obligation which is not of a purely personal character, but 

an obligation.incidental to his interest in the heritage. The observation of Lord Jus- 

tice Knight Bruce In Æ nuoeman Persksd Pandey’s case and of Sir Banes Peacock io 

Girdharee Lails case polnt with sufficient clearness the obligation as an incident of 
the heritage.” 


In Namoni v. Modhun Mount? Lord Hobhouse observ- 


ed at page 35 : 


“ Destructive as it may be of the piinciple of independent coparcenary rights in 
the sons, the decisions have for some time established the principle that the sons 
cannot set up thelr rights against thelr father's alienation for an antecedent debt.” 


In the judgment of the High Court quoted at page 27 it 
was observed referring to the father, 


“The manager was the only ostensible owner representing the family to the 
world at laige.. when joint ancestial property has passed out of a family 
elthe: by a conv eane erccúted by a father in consideration of an antecedent debt 

„the sons cannot dispute it”. 
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At page 32 Lord Hobhouse says : 


+ 
“The father’s position ın his capacity of lepresentative of the estate must be 
‘Bot on level, as regarda execution for-debts due from the family, with that of a 
widow representing the family estate.” 


In Krishnaswanei v. Ramaswami* it was observed : 

“ This necessarily implies that at the time the p.operty was selzed it remaln- 
ed the undivided es.ate of the father and the son. If the estate were divided the 
father could not sell what does not fall to him in the division.” 

- tin, 

The word “seized ” here refers to Seizing in execution 
which corresponds to the father’s selling the son’s estate in 
the case of a private sale, so that up to the date of attachment 
in the case of execution and up to the date of sale in the case 
of private sale by the father, the property must continue to be 
joint if the father’s right to sell is to be subsisting. 


It is not necessary to refer at great length to the decisions 
in Kuppanna Goundan v. Kumara Goundan!® and Kameswa- 
ramma v. Venkatasubba Rao! which relies on the former the 
case in Venkanna v. Srinivasa Deekshatulu’ and that in 
Venkata Reddi v, Sathyanarayanamurthi® which are all deak 
with by me fully in Jagannatha Rao v. 'Viswesam}. All these 
decisions necessarily imply that tHe tight of the father to sell 
was dependent on the property continuing-to be joint ancestral 
property up to the date of the sale. In Mayne’s Hindu Law, 


9th Edition, the proposition is thus stated at page 411, 
section 307 (a) : 


< “ Where the son is joined in a suit against the father, this is for the purpose 
of enabling the Court to exercise the Power of the father to sell family Property in 
discharge of bis debis, not being illegal or immoral. . . . After Partition, of 
course, the son holds the share which Is allotted to him fiee from any such 


ability, . 2” < 

In Sahu Ramchandra v. Bhup Singh®®, a decision which 
Save rise to some conflict of opinion as to the nature of the 
antecedent debt ultimately set at rest in Brij Narain v. 
Mangal Prasad?!, but which on this poiut is authoritative, 
Lord Shaw of Dumferline observed at page 443 :' 


“The law of the Mitakshara has, however, given to the father In his 
capacity of mansger and head of the family certain powers with reference to the 
Joint family property. The generel principle in regard to that matfèr is that he is at 
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liberty to effect or to dispose of the joint property in respect of purposes denominated 
necessary purposes.” 

At page 446 his Lordship said : i 

u A perusal of the numeions authoritles will show that where a joint family 
property has been sold out and out. . these rights are not to be defeated.” 

At page 444 again his Lordship observed : 

“ Responsibility to mest the father’s debts Is one thing ard the validity of a 
mortgage over the joint estate is quite another thing.” 

Mr. Krishnaswami Aiyangar contended that, if it were 
true that the father’s. managership is also a necessary element 
as the basis of the father’s right to sell, a junior member of a 
Hindu*joint family who is however 4 father cannot sell the 
share in the property which belongs to his branch consisting 
of himself and-his sons, for, ex hypothesi, he is not the 
manager. The answer to this contention is that he is the sub- 
manager of the branch consisting of himself and his sons. To 
enable him to be a manager it is unnecessary that he should 
have possession of any part of the family which ex hypothesi 
is with the main manager. That he isa manager is clear 
from the fact that he couldebe sued by creditors for debts 
whether incurred by himself only, not illegal or immoral, 
or for the benefit of his branch so as to bind his own 
branch. He can sue for a division of the share of his 
branch and he can sell the share of his branch for ante- 
cedent debts not illegal or immoral. All these are acts of 
managership, and where he expressly abandons managership 
he cannot do these things. It is because he is the manager he 
can represent his sons in the various acts just enumerated. I 
am, therefore, of opinion. that the first contention for the 
Official Assignee fails ; and once there is a division in status 
as by a suit for partition, the father’s right to sell is at an end. 
This is also the view taken not only by the dissenting Judges 
(my Lord Chief Justice and Srinivasa Aiyangar, J.) but also 
by Jackson and Anantakrishna Aiyar, JJ. and is also implied 
in the judgment of Waller, J. who says that the partition 
should provide for the discharge of debts out of the joint 
property. l | 

I now proceed to consider the second contention for the 
Official Assignee, namely, that once the power passed to the 
Official Assignee, it is incapable of being lost. On this matter 
it is first suggested that the son’s partition suit is affected by 
some lis pendens or some kind of res judicata by reason of the 
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order in Oficial Assignee of Madras v. Ramachandra Aiyar’. 
For the purpose of dealing with this contention we must first see 
what the order of the appellate court in that appeal is. Schwabe, 
C.J., there held that the Official Assignee was entitled to joint 
possession along with the sons and that the power of the father 
passed to the Official Assignee. He then observed : 

“I expressly refrain from deciding anything as to what the respective rights 
of the parties will be hereafter. It is for the Official Assignees to decide after examin- 
Ing the nature of the debts whether he can exercise the Insolvent’s right, as managing 
member. of selling the assets for the benefit of the creditors. . .” 

It seems to me that what the Bench was deciding jn that 
case was the right as it stood at the time of the judgment. 
This is clear from the use of the word “hereafter”. That 
the Official Assignee had power to sell at the time cannot be 
denied, but it cannot be said that that decision meant to decide 
that the Official Assignee’s power will continue even after par- 
tition, a question to which their Lordships did not address them- 
selves On the other hand they expressly abstained from ex 
pressing any opinion on the changes of rights that might occur 
thereafter. Again it cannot be said that their Lordships ex- 
pressed an opinion or passed a decision to the effect that the 
power is a power incapable of being destroyed, once it vested 
in the Official Assignee. Iam, therefore, unable to say that 
the son's action tries to achieve something which has- been 
already adjudicated in Oficial Assignee of Madras v. Rama- 
chandra Aiyar*. Again it cannot be said that there is any lis 
pendens in the case. It is true that insolvency proceedings are 
pending in the High Court, but to attract’ the Operation of 
S. 52 of the Transfer of Property Act there must be a pending 
litigation and one of the parties to the lis should deal with the 
property so as to affect the other party to the lis. In the first 
place I doubt if there is any pending litigation to which the 
sons are parties. I doubt if the pendency of an insolvency 
petition, by reason of which there is an undischarged insol- 
vent, and his properties are vested in the Official Assignee so 
that they may be utilised for paying off the creditors, can be 
regarded asa pending litigation. Assuming that it is one, I 
do not see how the sons can be regarded as parties to it. Itis 
true that at one time there was a question between the sons 
and the Official Assignee as to the bona fides of a partition 


ee 


3. (19a2) 1. L. R. 46 Mad. 54543 M. L. J. 569. 
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deed. That question was finally decided by the High Court in 


` Official Assignee of Madras v. Ramachandra Aiyar?. After 


that decision, and up to-now, there has been no litigation be- 
tween the Official Assignee and the sons. Secondly, there is no 
dealing with the property by the sons in this case. The sons 
filed a suit for partition. It cannot be said that the mere fil- 
ing of the suit for partition is improper dealing. The Official 
Assignee and the sons get joint possession by reason of the 
decree in Official Assignee of Madras v. Ramachandra Aiyar', 
I do not think it can be said that their Lordships meant - or 
intended that the joint possession should continue until the 
Official Assignee effects sales. But Schwabe, C. J., by saying 
that it was for the- Official Assignee to decide whether he 
could exercise the father’s right, meant no such thing. Where 
there is an inconvenient situation like joint possession between 
private merchants at Madura and the Official Assignee at 
Madras, a suit for partition, which wjll put an end to such a 
position, is the proper thing todo. A private partition with 
improper allotments of shares is, of course, mala fide and 
stands on a different footing. Anyhow there is no dealing 
with property. Thirdly, the action of the sons cannot be said 
to affectrthe-Official Assignee’s right. Ifthe suit for partition 
ends in the evasion of the son’s liability for pre-partition debts, 
then, of course, it does affect and it is dangerous to allow such 
a result. But all that is contended for the respondent is not 
that the substantial right of the Official Assignee to proceed 
against the sons for the father’s debts is lost, but only one of 
the several remedies open has been extinguished. Now the 
Official Assignee has got several remedies against the sons : 
first, as representing creditors, or associating. himself with’ 
them, he can file suits against the sons, obtain decrees and sell, 
the sons’ share also; and secondly, in the partition suit now 
pending at Madura, wherever it may be tried ultimately, at 
Madura or Madras, he can apply for the creditors to be made 
parties, so that the findings as to the nature of the debts may 
bind all and ask for a decree providing for the payment of such. 
debts as are not illegal or immoral (see Venku Reddi v. Venku 
Redds**), There is possibly a third remedy.open. We have. 
held in the connected Full Bench decision that, in garnishee. 








3 (rgaa) 1. L. R. 46 Mad. 54=43 M. L. J. 560. 
az, (1926) I. L. R. so Mad. 535 952 M.L.J. 387 (FB). 


Ly} THE MADRAS LAW JOURNAL REPORTS. 191 


proceedings, a question can be decided by the Insolvency Judge 
“if necessary. This power is subject only to his discretion, 
but he is not bound to go into all questions that arise before 
him. . In the present case the Judge sitting in insolvency may, 
if he thinks proper, decide the questions raised by the Official 
Assignee as between himself and the sons, provided the sons 
fill the character of the garnishee. These are matters for him 
to determine. The Official Assignee can then obtain formal 
decrees. The only remedy lost to the Official Assignee is the 
right of selling the sons’ share-by private sale. This is merely 
a processual right. The substantial right of the Official 
Assignee to enforce the debts due to the creditors against the 
sons remains by reason of our decision in Jagannatha Rao v. 
Viswesam. One mode of enforcing it, a right which is merely 
ancillary and auxiliary tothe main right, out of several 
modes, is all that is lost. Seeing that the right to partition is 
an unimpeachable rightswhich every member of a joint tenancy 
or a tenancy-in-common possesses (see Girja Bat v..Sadashiv 
Dhundiraj**) ; and it is even proper where the Official Assignee 
at Madras and some merchants at Madura are in joint posses- 
sion, it cannot be said that itis an undesirable consequence as 
the result of a partition suit, namely; putting: amend to the 
right of private sale, seeing that the liability of the sons for 
the debts remains and can be enforced by other -methods. I 
fegret I have to differ from my Lord on this part of -the 


case. eit, E 
The second ground on which the point has been argued is 


that, after passing to the Official Assignee, the power becomes 
incapable of being destroyed and Mr. Krishnaswami Aiyangar 
compares this to the case of an attachment of the property in 
the hands of the father in execution of a money decree. AsI 
think there is no analogy between the two and as it is neces- 
sary to see the real consequence of the attachment of joint 
family property, I proceed to consider the matter at some 
length. Where a creditor obtains a personal dgcree against 
the member of a Hindu family, who is not a manager or 
father, but is only a junior member without sons, and prdceeds 
to attach his share of the family property, and if he afterwards 
dies, the attached property may be sold in spite of his death. 
But if there isno attachment before the death, his share of 


1, (1924) 1, L. R. 47 Mad. 621546 M.L.J. 590. 
23. (1916) 431. A. 1511, L. R. 43 Cal. 1031 at 1048931 M.L.J. 455 (P.C.). 
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the property cannot be sold because his property has survived 
to the rest of the family who are not parties to the decree. 
But if the creditor obtained a money-decree against 
the manager of the whole family or against a member who 
has sons and the judgment-debtor dies before the decree- 
holder attaches his property, the decree can be executed 
against the rest of the family or the sons as the case may be. 
In the first case they are represented by the original defendant 
in the suit and in that sense were parties to it, and there is no 
question of the. property surviving to persons who are not 
parties to the suit so as to escape execution. In the second 
case the sons can be brought in as legal representatives under 
Section 53 of the Civil Procedure Code. Except in these two 
cases, attachment of the property before the death of the 
judgment-debtor is merely to prevent the operation of survi- 
vorship and to enable the execution to proceed (vide Mayne’s 
Hindu Law, Sections 330-2). The eggence of the attachment 
iseto earmark the property as the property of the judgment- 
debtor for the purposes of execution. These characteristics 
of an attachment cannot apply to a bare power to sell which 
cannot be attached and so earmarked and cannot be said to 
survive to other members of the family. Again, when we 
remember that the power passes to the Official Assignee by 
reason of his” “standing in the shoes of the father” as 
Schwabe, C. J., pointed out, it is ‘opposed to all illegal concep- 
tion to say that it becomes a larger power inthe hands of the 
Official Assignee. The power when it comes into existence is 
a-power which has a terminus ad qum, namely, the date of 
separation in status. All the time the power exists it has in- 
herently by its very nature the quality of being extinguished 
by separation in status or a bona fide allotment of shares. 
How can such a quality be taken away from it simply because 
the power passes from the father to the Official Assignee. We 
are not here dealing with the case of an interest being vested 
in the Official Assignee and then being divested away from 
him. When it is said that the power in the Official Assignee 
is extinguished by reason of partition it is not suggested that 
the power is taken away from him. and vested again in some 
other person, but it. is extinguished by an event which had 
always the property of so extinguishing it. In Sheobaran 
Singh v. Mt. Kulsum-un-nissa, *4 dealing with a case of 
~ z4 (1917) 541. A. 304 =I. L. R. 49 All. 367=53 M. L, J. 658 (P. C.). 
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insolvency where the actual right was the right of pre-emp- 
tion, Viscount Dunedin observed : 

“It seems to thelr Lordships that this overlooks one of the fundamental 
principles of all arrangements foi the realisation and distribution of d bankrupt’s 
Property. Ju every system of law the term may vary, but in all there is an official, 
be he called an assignee or trustee or any other name, and that official 1s by force of 
the statute invested in the bankrupt’s property. But the Property ho takes is the 
Property of the bankrupt exactly as it stood in hls person with all its advantages and 
all lis burdens.” . 


Though by reason of the decision of the Privy Council in 
Sat Narain v. Behari Lal'! the actual share of the sons does 
not vest in the Official Assignee the property of the father and 


his power certainly pass, but they pass on the principle of the l 


above decision exactly as they stood in the hands of the father 
with all the advantages and all the burdens. One of the dis- 
abilities attached to the power is that it is extinguished on a 
division in status. To say that it continues in the hands of 
the Official Assignee affer division is not to say that he gets it 
exactly as it stood in the father’s hands. For these reasong I 
am of opinion that the power as passed to the Official Assignee 
cannot enlarge the nature of the power and add to it qualities 
which it did not possess before. All the other remedies open 
to the Official Assignee, whatever they are, continue as before. 
The sons’ liabilities continue as before and they can be worked 
out by suitable proceedings but not by private powers of sale. 
It seems to me, that, to accept the contention of the Official 
Assignee is to hold that their Lordships of the Judicial Com- 
mittee, in deciding Sat Narain v. Behari Lal! were wisely 
making a distinction without a difference and evidently to get 
round that decision. If it is desired to avoid the conse- 
quences of that decision, legislation is ihe only remedy. 

As to the final prayer, I have already indicated above my 
views about it. If the Judge sitting in insolvency thinks it 
serves any purpose that he should enquire into the binding 
nature of the debts so far as the sons are concerned and make 
a declaration on it he may do so, provided theesons fill the 
character of garnishees or he may leave it to the original suit 
when the matter is bound to be enquired into: Venku Reddi v. 
Venku Reddi??. These are my answers to the questions refer- 
red to the Full Bench, 


n aaa a aa a a 
11. (1924) 521. A. 211. L. R. 6 Lah. 147 M. L, J. 857 (P.C.). 
az. (1926) I. L. R. 50 Mad. 535 =52 M. L. J. 387 (F.B.). 
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Madhavan Nair, J.—I have had the advantage of reading 
the judgments of my Lord the Officiating Chief Justice and of 
Mr. Ramesam, J. As the facts are fully stated in those judg- 
ments, it is not necessary to re-state them. The facts show 
that after the adjudication of the father as an insolvent and 
the vesting of his rights in the Official Assignee the minor sons 
of the insolvent instituted a suit in Madura for partition of the 
joint family properties. The Official Assignee now seeks to 
sell privately the interests of the sons in those properties. The 
minors argue that the institution of the partition suit effects a 
severance of the joint family status and, therefore, the father’s 
right to sell the sons’ interests in the joint family property has 
been extinguished and consequently the power of the Official 
Assignee who steps into the shoes of the father is also extin- 
guished. This argument is met by the counsel for the Official 
Assignee intwo ways: (1) Since the power of the father to 
sell the sons’ interests for his antecedent debts not illegal or 
itnmoral is based on the doctrine of pious obligation, logically 
speaking, the operation of the principle cannot be affected by 
the severance of the joint family status between the members 
of the family; consequently, despite the suit instituted by the 
minors, the Official Assignee representing the father can effect 
a sale of the sons’ interests in the joint family properties. I 
am willing to admit that the argument is not without force, 
but the weight of the case-law is overwhelmingly against the 
contention. My learned brother, Ramesam, J., has referred to 
all the well-known cases which establish the father’s right to 
sell the sons’ share in the ancestral property for an antecedent 
debt not illegal or immoral starting from the earliest Privy 
Council decision in Girdharee v. Kantoo!*, These decisions 
show that, to enable the father to sell the sons’ share in 
the joint family property for an antecedent debt not illegal 
or immoral, the property must be family property of which the 
father is the manager. Thoughthe father under the Hindu Law 
is entitled to gell the entire ancestral estate to discharge his 
antecedent debt which is neither illegal nor immoral, it has 
been held that, if the estate is divided, the father could not 
sell what does not fall to him in division (see Krishnaswamy v. 
Ramaswams‘). This case has been followed in Rathna Naidu 


4. (1899) I. L. R. 23 Mad. 519 «9 M. L, J. 127. 
13. (1873) 1L A 321=14 Beng. L. R. 187 (P. C.) 
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v. Aiyanachartar*, where the very contention now put forward 
by, Mr. K. S. Krishnaswami Aiyangar was’ overriiled. The 
decisions in Kamteswaramma v. ‘Venkatasubba Rao’, 
Venkanna v. Srinivasa Deekshatulu’ and Venkata Reddi v. 
Sathyanarayanamurihi? are all decisions of this Court against 
the view contended for on behalf of the Official Assignee. I 
do not discuss those decisions as I cannot usefully add any- 

. thing about them to what is contained in the two judgments 
just now delivered. I agree that the first argument should be 
overruled. 


The second argument that is advanced on behalf “of the 
Official Assignee is that, since the power to sell came to be 
vested in the Official Assignee by an order of Court, that 
power can be exercised by him unaffected by the change in the 
relationship of the parties introduced by the partition suit in- 
stituted by the minors. The order giving the Official Assignee 
power to sell was passed by this Court in Official Assignee of 
Madras v. Ramachandra Aiyar?, At one stage of the argu- 
ment Mr. Krishnaswami Aiyangar suggested that the order 
would have the force of res judicata so far ag the minors are 
concerned as they were also, parties to that order; but he did 
not press the point as it is clear that the order does not consti- 
tute any bar by res judicata. Though the order in O ficial 
Assignee of Madras v. Ramachandra Aiyar® stated that the 
power of the father passed to the Official Assignee, the Court 
refrained from deciding anything asto what the respective 
rights of the parties will be hereafter and stated that it was 
for the Official Assignee to decide whether he could exercise 
the father’s right. This clearly shows that the order did not 
decide whether Official Assignee’s power to sell will continue 
even after the partition which is the question weare called 
upon todecide. Only the respective rights of the parties as 
they stood at the time were decided by that order. It cannot 
obviously have the force of res judicata. 

It is then argued that the minor’s partition suit is affected 
by the doctrine of lis pendens. Itis difficult tosee how the 
doctrine can be made to apply to the facts of the present case. 
Under S. 52 of the Transfer of Property Act, a party to a 

3- (1922) L L. R. 46 Mad, 54043 M L. J. 569. 

5. (1908) 18 M. L. J. 599. ` 

6. (1915)I. L. R. 38 Mad. 112027 M.L. J. 113. 

7 (1918) L L. R. 41 Mad. 135 =33 M. L.J. 519. 9. (1917) 40 M. L. J. 473. 


196 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


pending litigation cannot deal with the property involved in 
the litigation tothe detriment of the other party’s rights 
under any decree or order that may be made therein except 
under the authority of the Court. Assuming that insolvency 
proceedings are pending in the High Court, to make the section 
applicable there must be a dealing with the property by one of 
the parties. It cannot be said that the filing of the suit for 
partition by the sons amounts to a dealing with the property. 
The argument that, since the institution of the partition suit 
effects a severance of joint family status, the right of one of 
the parties in the family properties is taken away by the minors’ 
suit during the pendency of the insolvency proceedings cannot 
also be accepted. It is true that under the order in Offictal 
Assignee of Madras v. Ramachandra Aiyar’, the Official 
Assignee has the power to deal with the sons’ interests in the 
family properties in certain circumstances, but the suit for 
partition does not put an end to that right. The sons, by in- 
stituting the suit for partition, are only exercising their legiti- 
mate right. By exercising the privilege which the law allows 
them, the right of the Official Assignee to proceed against the 
sone’ interests in the joint family property is not put an end to. 
As Ramesam, J., points out in his judgment, only one of the 
remedies open to the Official Assignee is extinguished by the 
exercise of this right. He cannot any longer sell the joint 
family properties by private sale; that is all; all the other 
remedies for enforcing the right of the creditors are still open 
toshim. He can institute suits against the sons and enforce 
the decrees in such suits by selling the sons’ interest. 

The right of the Official Assignee to institute suits for 
realising debts due to the creditors is preserved to him by the 
decision in Jagannatha Raov. Viswesam!. The correctness of 
the decision is not challenged before us. It has been affirmed 
by the decision of the Full Bench in Subramania Atyar v. 
Sabapathi Ajyar?. Again, in the suit now filed by the sons, 
the Official Assignee and the creditors may apply to be made 
parties and by proper procedure can obtain decrees which they 
can execute against the sons’ interests. 

Lastly it is argued that the power to sell the sons’ inte- 
rests, which vested in the Official Assignee by the order of 





1, (1924) I. L. R. 47 Mad. 621 =46 M. L. J. 590. 
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Court, has the same force as attachment of the property before 
partition and that it cannot be extinguished by the institution 
of the partition suit. It seems to me that the power vested in 
the Official Assignee by the order of the Court to sell the sons’ 
interests in the joint family property cannot, with regard to 
its quality and nature, be compared to attachment of the pro- 
perty. It is clear that, so far as the minors’ shares are con- 
cerned, no interest in property, is vested in the Official Assignee 
by the order of Court, Sat Narain v. Behari Lal); what he 
gets is only a power to sell the interests of the minors in the 
joint family properties and this power he gets by reason ọ{ his 
standing in the shoes of the insolvent father. Necessarily, 
therefore, he gets such power subject to its inherent defect, 
which is, that it can be put an end to by separation in status 
or by a bona fide partition between the members of the joint 
family. As pointed out by Lord Dunedin in Sheobaran Singh 
v. Mt. Kulsum-un-nissa**, with referenee to the right of pre- 
emption in a case of insolvency, $ 


“ The property he (the Officlal Assignee) takes is the property of the bankrupt 
exactly as it stood in his person with all its advantages and burdens.” 


The same may be said of the power to sell the sons’ inte- 
rests in the joint family property that passes to the Official 
Assignee by virtue of the insolvency of the father. The 
Official Assignee gets the power withall its advantages and 
burdens. One of the burdens or defects, asI have already 
pointed out, is that it can be extinguished by separation in 
status of the members of the joint family. It, therefore, 
follows that by force of the suit for partition instituted by 
the minors the Official Assignee in this case loses his power 
tosell the joint family properties by private sale. On this 
argument I respectfully agree with the opinion of Ramesam, J. 

In the result I would hold that the filing of a partition 
suit by the sons would defeat the Official Assignee’s power to 
sell the sons’ interests in the joint family properties which 
accrued to him by reason of the insolvency of the father, 


A.S. V. Order accordingly. 


a aaa aan 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 


PRESENT :—Lorp PHILLIMORE, LORD CARSON AND SiR 
LANCELOT SANDERSON. 


Sakalaguna Nayudu and another .. Appellanis* (Defts.) 
z ; 
Chinna Munuswami Nayakar .. Respondent (PIF.). 


Sale deed—Agreement by vendee to reconvey—Option exerciseable 
by-vendor or his’ heirs or assigns—Death of vendor—Assignment of bene- 
fit of contract by vendor's son in favour of stranger—Assignee’s suit for 
Specific performance—“Standing offer” or “completed contract.” 

On the 27th January, 1891 one Venkata Subramania Aiyar (here- 
inafter’ called the vendor), on behalf of himself and his son Krishnasami 
Aiyar (then a minor), sold the village of Siyatti, being the property in suit, 
to one Venkatapathi Naidu (hereinafter called the vendee) for a considera- 
tion of Rs. “10000. On ‘the same day the vendee executed a re 
gistered ‘counter-part document’, by which he agreed to reconvey the 
village for the same consideration of Rs. 10,000 if the vendor made an 
pplication for that purpose in the month of Ani thirty years later. The 
material terms of the ‘counterpart document’ were as follows :— 

“As I have this day purchased absolutely for Rs. 10,000 the entire 
village of Siyatti which belongs to you, I shall again convey to you the 
said village after a period of thirty years from this date, 4 e., in the Ant 
cultivation season of the thirtieth year in case you wish to have the village 
again, and on your paying the said sum of Rs. 10,000 to me.” 

With regard to this document, the Privy Council concurred with the 
High Court in holding that although the name of the vendor’s son was not 
mentioned in it, it must be treated as having been executed by the vendee 
in favour of the vendor and his son, inasmuch as “the deed of sale was 
executed by the vendor on behalf of his minor son as well as on his own 
behalf, and the counterpart document was obviously intended to give the right 
to call for a reconveyance of the property to the persons who were parties 
to the deed of sale.” 

The vendor died in 1899, leaving Krishnasami Aiyar, his only son, 
surviving him. By a deed, dated the 12th May, 1910, Krishnasami Aiyar 
sold the said village of Siyatti to the plaintiff, and also executed an assign- 
ment in plaintiffs favour of his right to the benefit of the ‘counterpart 
document,” 

The vendee died in or about the year 1919, and the defendants were 
his sons and heirs, - - : 

The month of Ani in the 30th year from the date of the ‘counterpart 
document’ corresponded to,the 14th June to 14th July, 1920, and the 
plaintiff on the 29th June, 1920 intimated to the defendants (sons of the 
deceased vendee) that as assignee from Krishnasami Aiyar (the vendor’s 
son) he was entitled to the reconveyance of the property in suit, at the 





*P.C. Appeal No. 53 of 1926, 24th April, 1928, 
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same time tendering the stipulated sum of Rs. 10,000. On defendants 
refusing to receive the money, the plaintiff filed the present suit for specific 
performance of the ‘counterpart document.’ 

It was not a case of a mere “standing offer” by the vendee; on the 
contrary, there was on the 27th January, 1891 a completed contract” between 
the vendee of the one part and the vendor and his son of the other part, 
by which the vendee undertook for consideration to reconvey the pro- 
perty 1f the other parties to the contract (viz, the vendor and his son) 
offered to purchase the same at the time stated and for the amount men- 
tioned in the “counterpart document,” and the benefit of the contract 
aforesaid could be validly and effectually assigned even to a stranger -such 
as the plaintiff. 

Their Lordships repelled the contention that the option created by the 
*copnterpart document” could be exercised only by the vendor and his 
son personally. Taking the terms of the contract and the surrounding 
‘circumstances into consideration, they held that the option could be exercised 
by the above-mentioned two persons or by their heirs , or assigns. 

Appeal No. 53 of 1926 from a judgment and decree, dated 
the 5th March, 1925, of the High Court, Madras (Spencer and 
Ramesam, JJ.), reversing a judgment and decree, dated the 26th 
June, 1922, of the Subordinate Judge of Chingleput. $ 

The material facts of the cage appear from their Lord- 
ships’ judgment. The case in the Court below will be found 
reported in I.L.R. 49 Mad. 387; 51 M.L.J. 229; 100 I.C. 
399. i 

Dunne, K.C., Narasimham and Subba Row for appellants. 

De Gruyther, K.C. and Abdul Majid for respondent. 

24th April, 1928. Their Lordships judgment was delivered 
b 

J SIR LANCELOT SANDERSON:—This is an appeal by the de- 
fendants in the suit against a decree dated the 5th March, 1925, 
of the High Court of Judicature at Madras, which reversed a 
decree dated the 26th June, 1922, of the Subordinate Judge 
of Chingleput. 

The suit was brought by the plaintiff in order to obtain 
a direction by the Court that the defendants should execute a 
conveyance of the property in suit in favour of the plaintiff 
and other consequent reliefs. 

The learned Subordinate Judge dismissed the suit with 
costs; the High Court allowed the plaintiff’s appeal with costs 
and ordered the defendants to execute the conveyance in favour 
of the plaintiff as prayed, and gave other necessary directions 
in respect thereof. 

The material facts of this case are as follows:—The defend- 
ants are the sons of one Venkatapathi Naidu. By a deed dated 
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P.C. . the 27th January, 1891, Venkata Subramania Aiyar, on behalf 
Sakaleguna of himself and as guardian of his minor son Krishnasami Aiyar, 
Naynda sold the village of Siyatti to the abovementioned “‘Venkatapathi 


Munuswami for the consideration of Rs. 10,000. 





piensa On the same day the parties executed .what was called a 
LaSi  “ counterpart document,” by which it was provided that Venkata- 


Sanderson. pathi should reconvey the said village to Venkata Subramania 
after a period of thirty years from that date, 4.e., in the Ant 
cultivation season of the thirtieth year, in case Venkata Subra- 
mania wished to have the village again, and upon his paying to 
Venkatapathi the sum of Rs. 10,000. 

The learned Judges of the High Court treated the “counter- 
part document” as having been executed by Venkatapathi in 
favour of Venkata Subramania and his son Krishnasami, 
though the latter’s name is not mentioned in the “counterpart 
document.” 


Their Lordships are of opinion that this was a right conclu- 
sion, because Venkata Subramania and Krishnasami were 
members of a joint Hindu family, and the deed of sale was exe- 
cuted by Venkata Subramania on behalf of his minor son as well 
as on his own behalf, and the “counterpart document” was 
obviously intended to give the right to call for a reconveyance of 
the property to the persons who were parties to the deed of sale. 


In 1897 Venkata Subramania was adjudicated insolvent 
and in 1899 he died, leaving Krishnasami, his only son, surviving 
him. 

By a deed dated the 12th May, 1910, Krishnasami sold the 
village of Siyatti to the plaintiff for the consideration of 
Rs. 19,200. It was agreed on behalf of the appellant that this 
deed contained not only a conveyance of the village but also an 
assignment of Krishnasami’s right to the benefit of the “counter- 
part document.” 


‘By a deed dated the 22nd Feb., 1916, the Official Assignee 
oi Madras, and “as such the assignee of the estate and effects 
of C. Venkata Subramania Aiyar,” in consideration of the 
sum of Rs. 3,000 conveyed and assigned all the right, title and 
interest of the insolvent, Venkata Subramania, in the house 
and lands in Siyatti village described in the schedule thereto 
to the said Krishnasami Aiyar. , 

It appears that both Venkatapathi and Krishndsami: died 
in or about the year 1919. i 
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On the 29th June, 1920, notice was given on behalf of the 
plaintiff to the defendants, alleging that the plaintiff was the 
assignee from Krishnasami, and as such was entitled to the 
reconyeyance of the property in suit. There is no question be- 
fore the Board as to the sufficiency of the tender of the money 
referred to in the notice, nor is there any question as to whether 
the reconveyance was called for at the proper time. 

On the 12th July, 1920, the present suit was instituted by 
the plaintiff. 

On the 16th February, 1921, the widow of Krishnasami 
executed what was called a deed of release in favour.of the 
plaintiff. The deed recited, among other matters, that Krishna- 
sami had settled matters with the Official Assignee and had 
obtained from him a sale-deed for the benefit of the plaintiff in 
his own name, and had handed the same over to the plaintiff. 


It concluded by stating that from the date on which Krishna- 
sami executed the sale to the plaintiff, neither Krishnasami nor 
his widow, who was his heir, had any interest in the property com- 
prised in the sale, and that even if there should be any interest 
possessed by the widow she relinquished the same to the 
plaintiff. 

_ The evidence of the plaintiff with respect to the transac- 
tion with the Official Assignee was to the effect that he had con- 
tributed the sum of Rs. 1,500, part of the Rs. 3,000 paid to the 
Official Assignee, and that ‘Krishnasami had given to him the 
receipt which the Official Assignee had granted in respect of such 
payment ; that the deed of the 22nd February, 1916, was execut- 
ed in favour of Krishnasgami because the Official Assignee had 
said that it must be taken in the name of Krishnasami, but that 
the deed was obtained to safeguard the plaintiff's. interest and 
for his benefit; and that the deed was handed by Krishnasami 
to the plaintiff after it had been registered. 

“The main question in this appeal is whether there was a 
contract made on the 27th January, 1891, between Venkatapathi 
of the one part and Venkata Subramania and Krjshnasami of 
the other part, by which Venkatapathi undertook for considera- 
tion to reconvey the property if the other parties to the contract 
offered to purchase the same at the time stated and for the 
amount mentioned in the “counterpart document,” or whether, 
as alleged on behalf of the appellants and held by the learned 
Subordinate Judge, there was no completed contract, but only a 
standing offer by Venkatapathi, the benefit of which could not 

R—26 
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be assigned to a stranger such as the plaintiff, until the offer 
had been accepted by the tender of the amount in June, 1920, 
and the offer had ripened into a contract to buy and sell. 

Their Lordships are of opinion that there was a completed 
contract between the parties on the 27th January, 1891. 

All the elements necessary to constitute a contract were 
present. There was an undertaking on the part of Venkata- 
pathi to reconvey the village to Venkata Subramania and 
Krishnasami in the event of their calling for a conveyance at the 
time and upon the terms set out in the “counterpart document.” 
The time at which the option was to be exercised and the price 
which was to be paid for the property were specified. 

There was consideration for the contract because Venkata- 
pathi, by the sale of the 27th January, 1891, obtained possession 
of the property, and Venkata Subramania received Rs. 10,000, 
besides acquiring the right and benefit of getting back the vil- 
lage “upon the conditions specified in the “counterpart docu- 
ment.” 

Their Lordships therefore concur with the conclusion of 
the learned Judges of the High Court on this question. 

They are also of the opinion that it was not intended that 
the option could be exercised only by Venkata Subramania and 
“Krishnasami- personally. The terms-of the contract and the 
time at which the option was to be exercised go to show that the 
intention was that the option might be exerciséd by the above- 
mentioned two persons or their heirs. 

It was not disputed that if the transaction of de 27th Janu- 
ary, 1891, amounted to a completed contract, as their Lordships 
have decided, the benefit of the contract could be assigned. 

The only further question is whether the benefit of the con- 
tract had been effectually assigned to the plaintiff before the 
suit was instituted. 

It was argued on behalf of the appellant-defendants that on 
the insolvency of Venkata Subramania the property of the joint 
family, including the benefit of the above-mentioned contract, 
vested in the Official Assignee, and that the benefit of the con- 
tract never was assigned to the plaintiff. On the other hand, it 
was argued on behalf of the plaintiff that on the insolvency of 
Venkata Subramania the joint family property remained in the 
joint family subject to any action which the Official Assignee 
might take to get possession of Venkata Subramania’s share. 

_ In view of the facts of this case their Lordships do not think 
it necessary to enter upon the consideration of this question or to 
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decide which of the above-mentioned contentions is correct, be- 
cause whichever of them be adopted, their Lordships are of 
opinion that the plaintiff must succeed. 

If the first of the above-mentioned contentions be adopted, 
the plaintiff is entitled to rely on the conveyance of the 22nd 
February, 1916, by which the Official Assignee conveyed all the 
right, title and interest of the insolvent Venkata Subramania in 
the village to Krishnasami. It is clear on the evidence that this 
conveyance, though taken in the name of Krishnasami, was on 
behalf of, and for the benefit of, the plaintiff, who had supplied 
part of the money paid to the Official Assignee and who had 
already purchased the village and the benefit of the contract dated 
the 27th January, 1891, for valuable consideration. 

Krishnasami had at the time of the conveyance by the Official 
Assignee no interest in the village or the contract, as was 
subsequently acknowledged by his widow and heir. 

If the second of the above-mentioned contentions be adopt- 
ed, then the deed of the 12th May, 1910, by which Krishnasanti 
conveyed the village and assigned the benefit of the contract of 
the 27th January, 1891, to the plaintiff is sufficient to support 
the plaintiffs title and his right to sue for the enforcement of 
the said contract. 

Their Lordships, therefore, are of opinion that whichever 
of the above-mentioned contentions be adopted, the benefit of 
the contract had become vested in the plaintiff before the institu- 
tion of the suit, and the plaintiff, having made an adequate tender 
of the amount specified in the contract at the time mentioned 
therein, was entitled to call upon the defendants, the sons arfd 
heirs of Venkatapathi, for a conveyance of the property. 

Their Lordships are of opinion that the decree of the High 
Court, dated the 5th March, 1925, was correct, and that this 
appeal should be dismissed with costs. They will humbly advise 
His Majesty accordingly. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondent: Douglas, Grant and Dold. 


` K.J.R. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; —MR, Justice DEVADOSS. 


The President, District Board, Anantapur... Petittoner® in 
both the petitions 


v. 
Ismail Sahib and another .. Respondents (Acpysed). 

Madras Local Boards Act (XIV of 1920), S 166—Bus driven along 
road without license—Liabtity of driver and owner for conviction 

The driver of a motor bus as well as its owner are both guilty of an 
offence under section 166 of the Madras Local Boards Act if the bus is 
driven glong a road without a license obtained from the President of the 
District Board to use that road. 

Swerama Maudaliar v. Muthamnan Aiyangar, (1927) ILR 50 M. 913: 
52 M.L.J. 561 followed. 

Velayuda Mudali v. King-Emperor, (1919) IL.R 43 M 438: 39 MLJ 85 
distinguished. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, and S. 107 of the Government of India Act 
praying the High Court to revise the judgment of the Court 
of the Sub-divisional Magistrate of Gooty in C.A. No. 40 of 
1926 (C. C. No. 142 of 1926 on the file of the Court of the 
Stationary Sub-Magistrate of Gooty) and Petition to revise the 
judgment in the said C. C. No. 142 of 1926. 

K. P. Ramakrishna Aivar and C. R. Lakshmikantha Muda- 
lia for petitioner in both the pstitions. , 

V. Balarama Aiyar for respondents in Cr. R. C. No. 202 
of 1927. 

Respondent in Cr. R.C. No. 203 of 1927 did not appear in 
person or by pleader. y 

The Court made the following 

ORDER :—In these petitions the District Board of 
Anantapur is the petitioner. These arise out of a prosecu- 
tion instituted by the District Board against the driver and the 
owner of a bus for infringing the notification issued by the 
President, District Board, on 11th June, 1926. The 2nd 
class Magistrate who tried the case acquitted the owner of the 
bus and convicted the driver under Ss. 166 and 207 of the Local 
Boards Act. 5 

The appellate Court set aside the conviction of the driver. 
The District Board has preferfed tHese revision petitions against 








* Cr R C. Nos. 202 and 203 of 1927. 
Cr. R P. Nos 181 and 182 of 1°27 10th October, 1927. 
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the order of the Appellate Magistrate and also against the order 
of the 2nd class Magistrate. The contention for the driver is 
that it is the owner of the bus that is liable if at all under Ss. 166 
and 207 and not the driver who is only a servant. Reliance is 
placed on Velayuda Mudali v. King-Emperor.’ That case has 
no application to the present. In order to see whether the driver 
of a vehicle comes within the provisions of the section, we have 
to look at the section itself. The first portion of S. 166 is in these 
terms: 

“No person shall, on any public road in a district, ply any motor vehicle 
for hire or use any such vehicle for carrying passengers or goods at 
separate fares or rates on such road, except on a license obtained fyom the 
President of the District Board.” 

This covers the case of a person who plies any motor vehicle 
for hire or uses any vehicle for conveying passengers. It 
cannot be said that the driver of a car does not ply the car for 
hire when, as a matter of fact, he collects the fares from passen- 
gers. Though the owner may be liable for allowing the car 
to be taken along the road prohibited by the District Board, yet 
the responsibility of the driver who takes a car knowing that 
there is such a prohibition is not faken away by the mere fact 
that the master also is liable. The contention that the servant 
is merely obeying the orders of his master is no ground for 
relieving him of his liability when the section clearly covers the 
case of a person plying for hire whether it is his own car or not. 
There is no warrant for saying that the driver who drives a 
vehicle knowing perfectly well that he should not go along a 
particular road does not contravene the provisions of S. 166. 
I am clearly of opinion that the case of the driver is covered 
by S. 166. I therefore set aside the Appellate Magistrate’s 
order and direct him to restore the case to file and dispose of 
it according to law. In considering the sentence to be awarded 
to the driver he may, of course, take into consideration the fact 
that the master ako is liable. But this is a matter entirely 
within the discretion of the Magistrate and it is unnecessary for 
me to say anything more about it. 

As regards the owner of the vehicle he is clearly*guilty under 
S. 166. This point is covered by a distinct ruling of my brother 
Wallace, J., reported in Stvarama Mudaliar v. Muthannan 
Aiyangar’ and it is unnecessary for me to repeat the observations 
cf the learned Judge. I set aside the acquittal order of the owner 


1. (1919) I.L.R. 43 Mad. 438: 39 M.L.J. 85. 
2. (1927) I.L.R. 50 Mad. 913: 52 M.L.J. 561. 
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of the vehicle and direct the 2nd class Magistrate tò take the case 
on his file and dispose of it according to law. 


N.S. Petitions alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: — MR, JUSTICE DEVADOSS. a 


Vaduga Kumara Nadar .. Petitionert (Accused), 


Madras Local Boards Act (XIV of 1920), Ss. 3 (14), 159 and 
207—Prosecution against the representative of a community—Treasurer of 
the community if can be said to be the owner. 


In order to make a person liable for disobedience under section 159 
of the Madras Local Boards Act, he must be the owner or the occupier 
of any premises which caused the obstruction or encroachment. The word 
“owner” as defined in section 3 (14) of the Act includes a person for the 
time being receiving or entitled to receive the rents or profits of the 
property whether on his own account or as agent, trustee, guardian, 
manager or receiver for another person or for any religious or charitable 
furpose. The mere fact that a person is one of the representatives of a 
community owning the properties and 15 a treasurer of some fund of the 
community and that he constriftted the compound wall or formed a 
Nandavanam will not bring him within the meaning of the term “owner” 
in section 159, unless it is also proved that he is either the manager or 
the receiver or the trustee for the community 

Petition under. sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Subdivisional 1st class Magistrate of 
Melur Division in Cr. A. No. 20 of 1927 preferred against the 
judgment of the Court of the Special 2nd class Magistrate of 
Madura in Calendar Case No. 39 of 1926. 

V. L. Ethiraj and A. Rangaswami Aiyongar for petitioner. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER; This is an application to revise the order of the 
lst class Magistrate of Melur Division declining to interfere 
with the conviction of the petitioner by the Special 2nd class 
Magistrate ef Madura under section 159 (1) read with 
section 207 (1) (c) of the Madras Local Boards Act of 1920. 
The only point urged before me by Mr. Ethiraj is that a convic- 
tion’ under’ sections 159 and 207 cannot be had against the 
representative of a community. The prosecution was for dis- 





*Cr. R. C. No. 751 of 1927. 
Cr. R. P. No, 671 of 1927. lst December, 1927. 
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obedience of an order to remove an obstruction to a public 
pathway. 

- The Sub-Magistrate in the course of his judgment observes 
that 
“the petitioner is one of the representatives as the treasurer for 
the community The charge against him ıs also in his capacity as a 
representative of Nadars although it 1s not stated so in the notice”. 

“In appeal it was contended that the encroached 
portion belonged to the Nadar community and not to the 
accused in his private capacity. The Sub-divisional Magistrate 
observed in his judgment: s 

“It is idle to talk on behalf of the accused that the accused is not 
liable for prosecution as he is one of the community that 1s using the 
Nandavanan, The accused himself has admitted in his statement before 
the lower Court on llth October, 1926, that he himself dug up a well and 
formed Nandavanaim with a compound wall.” 

In order to make a person liable for disobedience under 
section 159 he must be the owner or the occupier of any pre- 
mises which caused the obstruction or encroachment. The 
word “owner” is defined in sectign 3 (14) as including the 
person for the time being receiving or entitled to receive the 
rents or profits of the property whether on his own account or 
as agent, trustee, guardian, manager or receiver for another 
person or for any religious or charitable purpose. It is not 
the case for the prosecution that the petitioner, himself is one 
of the persons in charge of the property or is a trustee who is 
entitled to receive the rents and profits of this Nandavanam or 
one who manages on behalf of the community the affairs of 
the Nandavanam. The fact that he constructed the compound 
wall or formed a Nandavanam would not be sufficient to make 
him an owner if he had before the date of the notice created 
a trust in favour of the whole community in respect of the 
Nondavanam and divested himself of all interest in it He 
Says that he has no interest in it and that he made over the 
property to the community. 

From the judgment of the 2nd class Magistrate and from 
the contention of the accused it cannot be said that he is either 
the manager or the receiver or the trustee for the community. 
The mere fact that he is a treasurer of some fund of the com- 
munity would not make him a trustee of the Nandavananı or 
bring him within the meaning of the term ‘owner’ as used in 
the Local Boards Act. I, therefore, set aside the conviction 
and direct a re-trial of the case and the prosecution would be 
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entitled to adduce evidence to show that the petitioner is a 
person coming within the definition of the term ‘owner’ in 
section 3, clause 14, or occupier of the Nondavanam. The fine 
paid will be refunded. 

N.S. Conviction sét aside and re-trial ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND Mk. 
Justice REILLY. ` 


Kypreth Moithiyan Kutty .. <Appellani® (PI) 
e n 

Natukandy Puthiapurayil Mammali and ; 
others .. Respondents (Defts.) 


Malabar Law—Marumakkatayam Law—Husband—Grft by, to wife and 
his children by her—Estate taken under—Wife having children by former 
imusband—Efiect—Corporate unt not known to law—Creation by private 
twidwidual of—Power of 
. - When a follower of Marumakkatayam Law makes a gift of property 
to his wife and children, she having already children living by a former 
husband, the donees take the property as ordinary donees each entitled to 
an equal share in the same as tenants-in-common, and not with the incidents 
of tarwad property such as impartibility attached to it. 

However clear the intention of the donor might have been; he had no 
power to constitute a tavazhi of his wife and his own children leaving 
out her other children and attach to the properties gifted by him the incidents 
of tarwad property. 

It is not open to a private individual, by his own act, to create a 
corporate unit not known to law and enable it to hold property with 
the incidents confined to such recognised unit only. 

e Second appeal against the decree of the District Court of 


North Malabar in A.S. No. 166 of 1922 preferred against 


‘the decree of the Court of the District Munsif of Cannanore in 


O.S. No. 654 of 1920. 

[The case was originally heard by Krishnan and Venkata- 
subba Rao, JJ., who delivered judgments calling for findings on 
somè issues. | f 

. D. A. Krishna Variar for appellant. . 
K. P. M. Menon and P. Govinda Menon for respondents. 
. The Court delivered the following 

Jupcments:—Krishnan, J.—The question argued in this 
second appeal is whether when a follower of Marumakkatayam 
Law makes a gift of property to his wife and children, she 
having already children living by a former husband, the donees 





*S.A, No. 163 of 1924. 3rd February; 1928. 
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take the.property with the incidents of tarwad property such 
as impartibility attached to it or only as ordinary donees each 
entitled to an equal share as tenants-in-common. 


Three cases have been cited to us as having a bearing on the 
question—Kunhacha Umma v. Kutti Mammi Hajee, Chakkra 
Kannan v. Kunhi Pokker and Imbichi Beevi Umma v. Raman 
Nate’ "It was laid down in Kunhacha Umma v. Kutti Mammi 
Hajee that when a Marumakkatayam man’s property is given to 
his wife and.children without any expression of intention how 
they were to enjoy it, they must be held to have taken it with the 
incidents of property held by a tarwad. It will be noted that in this 
case the wife and children constituted a tavazhi consisting of a 
woman and all her children and there was not.the complication 
of some of her children not being included as in the present case. 
The gift was to a subsisting tavazhi and it was held following the 
principle laid down by the Privy Council in Sreemsity Sourje- 
money Dossee v. Denobundoo Mullick* and Mahomed Shumsool 
v. Shéewukram’ that in considering a man’s intention his ordi- 
nary notions regarding property should be borne in mind. This 
case was accepted and followed int number of cases—see Koroth 
Amman Kutti v. Appu Nambiar,’ Patiatheruvath Pathumma v. 
Mannamkunniyil Abdulla Haji," Kunhamina v. Kunhambi,’ 
Katankandi Koma v. Siva Sankaran’ Chakkantavida Chak- 
kan Abdulla v. Thashath Cheekkootti,” Ummanga v. Appa- 
dorai Pattar™ and in spite of the adverse criticism of Sir San- 
karan Nair, J., and of the difficulties pointed out by him in the 
application of the principle laid down in it, in his order of 
reference, it was affirmed and followed again in the Full Bench 
decision in Chakkra Kannan v. Kimhi. Pokker! We must, 
therefore, accept it as good law. But the question we have to 
decide in the present case is essentially different, it being in 
reality whether a tavazhi can be constituted by a woman and 
some of her children only, they being children of one father, 
others being excluded and whether such a group of members is 
a recognised group in Malabar Law entitled to hold property 

1. (1892) I.L.R. 16 Mad. 201: 2 M.L.J. 226 (F.B). 


2 (1915) I.L.R. 39 Mad. 317: 29 M.L.J. 481 (F.B.). - 
3. (1919) I.L.R: 42 Mad. 869: 37 M.L.J. 220, 





4. (1857) 6 M.I.A. 526 5. (1874) L.R. 2 I.A. 7 (P.C.) 
6, (1906) IL.R. 29 Mad. 322. 7. (1907) I.L.R. 31 Mad. 228: 18 M.LJ. 16. 
8 (1908) I.L.R. 32 Mad. 315. 9. (1909) 20 M.L.J. 134. 


10. (1910) I.L.R. 34 Mad. 245: 20 M.L.J. 368. 
11. (1910) I.L.R. 34 Mad 387: 20 M.L.J. 218. 
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with the special incidents of tarwad property. A tavazhi as 
known to Malabar Law has no doubt been recognized as having 
such a right; Chakkra Karnan v. Kunhi Pokker* is an authority 
for it. As pointed out by Srinivasa Aiyangar, J., in that case 
it is not the giving of property by a person to his wife and 
children that constitutes a tavazhi but there being a tavazhi 
already they take the property with the incidents of tarwad 
property. Are we then to extend the principle to the case of 
a group of persons consisting of a woman and her children by 
one husband only when she has other children who are not 
included? A tavazhi has been always understood as consisting 
of a môther and all her children and descendants in the female 
line. See Raman Menon v. Raman Menon, Kenath Puthen 
Vittil Tavashi vi Narayanan” and Krishnan v. Damodaran", It 
is such a tavazhi that forms a corporate unit capable of holding 
property as such. Srinivasa Aiyangar, J., says in Chakkra 
Kannan v. Kunhi Pokker : 

“These groups (that is, tavazhıes) cannot, of course, be created by 
agreement of parties” 
and he again observes: . 

“1 am also of opinion that some only of the members of a tavazhi 

cannot form a corporate unit capable of holding property as such.” 


I respectfully agree with these observations. It seems to 
me that it is not open to any man, by his own act, to create a 
corporate unit not known to law and enable it to hold property 
with the incidents confined to such recognised units only. It 
follows, therefore, we cannot recognise a body consisting of a 
woman and some of her children only as a tavazhi and if property 
is given to them they. would take it as ordinary joint donees, 
in which each will be entitled, in the absence of any express 
provision to the contrary, to an equal share. 

It is argued, however, that a tavazhi of a mother and her 
children by a father, not including her other children has been 
recognised by Sadasiva Aiyar, J., in Chakkra Karman v. Kunhi 
Pokker* and by a Bench in Imbtchs Beevi Umma v. Raman Nasr. 
The point that arose for decision in the latter case was whether 
a woman’s son by a first husband took any interest in property 





2. (1915) L.L.R. 39 Mad. 317 at 335, 336: 29 M.L.J. 481 (FB). 
3, (1919) I.L.R. 42 Mad. 869: 37 M.L.J. 220. 
12 (1900) LR. 27 LA. 231: IL.R. 24 Mad. 73 at 76: 10 M.L.J. 245 (P.C.). 
13, (1904) I.L.R. 28 Mad. 182: 14 M.L.J. 415 (FB). 
14. (1912) I.L.R. 38 Mad. 48 at 53: 24 M.L.J. 240 (F.B.). 
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gifted by her second husband to her and her children. ‘The learn- 
ed Judges held that there was no scope for any presumption 
that the second husband intended to benefit his wife’s children 
by another man, her first husband, and therefore the plaintiff in 
that suit who was such a child had no right.to sue for such 
property even though he was the eldest male member of the 
tavazli as a whole. I respectfully agree with the decision. 
There was, however, no question in the case as to how the 
children of the second husband took the property gifted, whe- 
ther with or without the incidents of tarwad property. It is 
true that there are some observations in. the judgment which 
would imply that the learned Judges thought that a woman and 
her children by one husband to the exclusion of those by another 
could constitute a tavazhi by themselves holding property 
jointly. With all respect to them I think that when they speak 
of a tavazhi they are not giving it the proper legal connotation. 
A group of persons following Marumakkatayam may hold 
property jointly as any other group may do, but they do not 
thereby become a tavazhi arid such property does not get the 
incidents of tarwad property attathed to it. The head-note in 
the case merely repeats the observations of their Lordships. 
Those_observations are clearly obtter dicta and I do not feel 
myself bound by them in consequence. The observation of 
Sadasiva Aiyar, J., is also an obiter dictum. The reason given 
for it, namely, that we can have tavazhies and sub-tavazhies under 
them and so on is not a reason for saying that a mother and 
some of, her children alone can constitute a tavazhi; in each 
case whether of tavazhies or sub-tavazhies or tavazhies which 
are sub-tavazhies of them, they will be found to consist of a 
mother and all her children and descendants in the female line. 

On the view I take it follows that however clear the inten- 
tion of the donor might have been in the present case, he had 
no power to constitute a tavazhi of his wife and his own children 
leaving out her other children and attach to the properties gifted 
by him the incidents of tarwad property. The evidence as to his 
intention is, therefore, of little importance. The denees must be 
taken to have obtained the properties as partible properties in the 
position of tenants-in-common. The plaintiff's assignors, there- 
fore, had an assignable share in them. There must be findings on 
Issue 1, second part, and Issue 2, before disposing of the case. 
The learned District Judge will submit such findings on the evi- 
dence on record in six weeks from this day. Ten days will be 
given for objections, 
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V enkatasubba Rao, J.:—The question raised by this second 
appeal is of some importance and not covered by authority. The 
case was argued on the footing that there was a gift of certain 
properties made by a man to his wife and children by that wife. 
The parties are governed by the Marumakkatayam Law and 
at the time of the gift there were children in existence of the 
lady in question by a former husband. The short question to 
be decided is, do the donees take the property subject to the 
incidents of ordinary tarwad or tavazhi property—one 
such incident being impartibility? The Marumakkatayam Law 
recognises a tarwad as a unit and a tavazhi being a sub-division 
of a tarwad, the Courts have also recognised it as a legal entity. 
The common feature of a tarwad as well as a tavazhi is,, that 
each of these consists of a female and her descendants in the 
female line. The Marumakkatayam Law says that property 
held by a tarwad or tavazhi is subject to certain incidents. In 
Kunhacha Umma v. Kutti Mammi Hajee* it was held that when 
a piece of land was given by a husband to one of his wives and 
her children and they were subjett to the Marumakkatayam 
Law, it must be’ presumed that they took the lands with the 
incidents of property-held by a tarwad. In that case, the pro- 
perty was given to a tavazhi, a unit known to law, for the donees 
were the woman and all her descendants. In the present case, 
at the time of the gift, the lady had children by her former 
husband who would be members of her tavazhi, but who were 
not among the donees. The gift was thus made not to a tavazhi 
but only to a few members of it. The contention that a yoman’s 
children by a particular husband can form a tavazhi is opposed to 
the basic principle of the Marumakkatayam Law, which re- 
cognises the mother and not the father as the source of the line 
of descent. A tavazhi, any more than a tarwad, cannot be creat- 
ed. by act of parties and it follows from this that a man at his 
option cannot constitute his wife and some of her children into 
a tavazhi. The fact that the group consists of every one of 
his children begotten on her is an irrelevant detail in this connec- 
tion, as under the Marumakkatayam Law descent cannot be 
traced, as I have said, from the father. The incidents of tarwad 
property will, therefore, attach only to a gift made to all the 
members of the tavazhi including the children by other husbands 
in existence at the time. Chakkra Kaman v. Kunht Pokker’ 
merely affirms the principle laid down in Kunhacha Umma v. 

1. (1892) I.L.R. 16 Mad. 201: 2 M.L.J. 226 (E.B.). 
2. (1915) I.L.R. 39 Mad. 317 29 M.L.J. 481 (F.B.). 
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Kutti Mammi Hajee* and is not an authority for the position con- 
tended for the respondent. Nor does Imbichi Beevi Umma v. 
Raman Nair’ support this contention. A female by name Goli 
Amma married twice and had children by her first husband 
Rarappan Nair; she afterwards married Raman Nair by whom 
she had a son Kelu Nair and other children. A gift was made 
by Raman Nair in favour of his wife Goli Amma and his children 
by her. Goli Amma’s son by her first husband sued as karnavan 
of the main tarwad claiming an interest in the properties, the 
subject of the gift. It was held that where a husband gives pro- 
perty to his wife and children there is no presumption that he 
intended to benefit her children by a former husband. This is 
the point decided and I entirely concur in the decision. The 
case itself is therefore not an authority for the respondents’ con- 
tention, but he relies upon certain obiter dicta in that case as well 
as in Chakkra Kannan v. Kunhi Pokker’ already referred to. 
I do not feel bound by these observations and I must express 
my most respectful dissent from them. y 

Each of the donees in the present case can, in this view, 
assign his share and the plaintiff “as transferee is entitled to 
maintain the action. I, therefore, agree in the order contained 
in my learned brother’s judgment. 

[On receipt of the findings the case came on before Venkata- 
subba Rao and Reilly, JJ., who set aside the judgment of the 
Lower Courts and passed a preliminary decree in favour of 
plaintiff. | 

A.S.V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice MapHavAN Nair AND Me. 

JusTICE CURGENVEN. 

Local Fund Overseer, Mayavaram .. Petitioner* in both petitions 


(Petttioner—C omplainant) 
v. | 
Pakkirisami Thevan .. Respondent in both petitions 
(Acayed). 


Madras Local Boards Act (XIV of 1920), S. 166 (1)—“Plying any 
molor vehicle for hare”—-Meaning of—Motor car let out for hire anthin a 
1 


*Cr. R.C. Nos. 100 and 101 of 1927. 
(Cr. R.P. Nos. 90 and 91 of 1927). 23rd September, 1927. 
1. (1892) I.L.R. 16 Mad. 201: 2 M.L.J. 226 (F.B.). 
2. (1915) I.L.R. 39 Mad. 317: 29 M.L.J. 481 (F.B). 
3. (1919) I.L.R. 42 Mad. 869: 37 M.L.J. 220. 
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Mrunicipality—Car travelling beyond the Municipal limits’ ond traversing 
District Board roads—Necesstty for hcense from Dtstrict Board. 

The “plying of a motor vehicle for hire” means the act of waiting for 
soliciting custom, and, therefore, so soon as any person has hired it, 
the act of plying for hire is complete. It cannot be said that a vehicle 
plies for hire on a public road merely because it is made use of as a hired 
vehicle on that road. The act of plying for bire can only be done at the 
place and time that the hiring is effected; in other words, a vehicle cannot 
be sald to ply for hire on a road unless the uctual hiring lakes place on 
that road, ` 

A person who lets out his car for hire within a Municipality need not 
obtain a license from a District Board, if the car travels beyond the Muni- 
cipal mits and traverses any of the District Board roads. 

Petition under sections 435 and 439 of the Code of Criminals 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Stationary 2nd class Magistrate of Maya- 
varam in Calendar Cases Nos. 200 of 1926 and 179 of 1926 
respectively. 

Sir K. V. Reddi and P. V. Rangaram for petitioner. 

K. S. Lakshminarasimha Atyar for respondent. 

The Public Prosecutor for the Crown. 

The Court made the following 

OrpEr:—These two revision petitions have been filed on 
behalf of the District Board of Tanjore against the judgments 
of the Stationary Sub-Magistrate of Mayavaram acquitting the 
accused in each case of an offence punishable under S. 207 (a) 
and Schedule VIII of the Local Boards Act. Under S. 166 (1) 
of that Act : l 
« “No person shall, on any public road in a district, ply any motor vehicle 
for hire, or use any such vehicle for carrying passengers or goods at 
separate fares or rates on stich road, except on a license obtained from the 
President of the District Board.” 

Under the further provisions mentioned above failure to 
obtain a license is punishable. In C.C. No. 179, to which Criminal 
Revision Case No. 101 relates, the complaint against the accused 


was that he 


“committed the offence of plying a motor car, Tan. 234, for hire in the 
District Boar? Road No. 7-A, two trips, from Mayavaram to Tranquebar, 
without obtaining the license from the President, District Board, Tanjore.” 


The terms of the complaint in the other case, C.C. No. 200 
of 1926, were similar. In the former case the prosecution 
adduced the evidence of a Local Fund Maistry stationed at 
Porayar, which we understand is adjacent to Tranquebar, to 
the effect that the accused’s car used to come and stand in the 
hired car-stand there and obtain passengers. The Sub-Magis- 
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trate, we gather, has not accepted this evidence, but it is unneces- 
sary for us to consider whether he should be supported in this 
finding because the evidence appears to be clearly inconsistent 
not only with the terms of the complaint but also with those 
of the question put to the accused. The case was tried as a 
summons case and he was asked to show cause why he should 
not be convicted upon a complaint that he had plied his motor 
car for hire from Mayavaram to Tranquebar on the 27th, 28th 
and 29th March, 1925 without obtaining a license. Although, 
however, the terms of the complaint were not supported by the 
prosecution evidence, a defence witness was examined who de- 
posed that the accused was in the habit of letting out his car 
for hire to vakils, Mirasdars and others wishing. to engage a 
car for a trip from Mayavaram. It may be taken, therefore, 
that the accused in this case admitted hiring out his car for 
journeys from Mayavaram. In the other case (C.C. No. 200) 
the question put to the accused was in similar terms and the 
evidence was in consonance with it. In both the cases only the 
first portion of S. 166 (1) would apply, because admittedly 
there is no proof that the vehicles were used for carrying pas- 
sengers or goods at separate fares or rates. Accordingly the 
question we have to decide is whether a person who lets out his 
car for hire in Mayavaram, which is a Municipality, must obtain 
a license from the Tanjore District Board, if the car travels be- 
yond the municipal limits and traverses any of the District Board 
roads. The argument of Sir K. V. Reddi for the District 
Board is that a vehicle plies for hire on a public road if it is 


made use of as a hired vehicle on that road, so that it is not” 


a necessary condition that the actual hiring should take place 
upon that road. The alternative view is that the plying of a 
motor vehicle~for hire means the act of waiting for soliciting 
custom, and that therefore so soon as any person has hired it the 
act of plying for hire is complete. If this be so, that act was 
committed, if at all within the Municipality of Mayavaram, and 
not within the District Board area, so that no license would be 
required from the District Board and these cases would fail. 
We have no doubt that the latter is the correct view. The 
phrase “‘to ply for hire” is used in the English as well as in the 
Indian enactments relating to hackney and stage carriages, and 
we have been shown no reason why the same signification should 
not be attached to it in India as in England. Our attention has 
been drawn to three English cases. In the earliest of these, 
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Clarke v. Stanford,’ the question which arose.was whether a 
carriage which stood on the premises of a Railway Company. to 
await the arrival of trains, with the object of conveying: any 
passenger who chose to hire it, was plying for hire within the 
meaning of the Metropolitan Public Carriage Act of 1869. The 
case turned upon whether the railway premises, not being a 
public place were a place in which a vehicle could be said to 
ply for hire, and although that question does not arise here, it 
is clear from the judgments that ‘plying for hire’ was taken 
to mean the act of soliciting custom. This is made clear too 
in Sales v. Lake. Certain persons arranged to run a chara- 
banc from London to Brighton, all seats being booked and tickets 
paid for beforehand and no other passengers being accepted. 
The charabanc started from Grosvenor Gardens, where it was 
joined by passengers with their tickets, and the question was 
whether it was a stage carriage plying for hire at that place. 
This question was answered in the negative. Lord Trevethin. 
°C. J., expressing the view that a carriage could not accurately 
be said to ply for hire unless two conditions were satisfied: 
“(1) There may be a soliciting or waiting to secure passengers 
by the driver or other person in control without any previous 
contract with them, and (2) the owner or person in control who 
is engaged in or authorises the soliciting or waiting must be in 
possession of a carriage for which he is soliciting or waiting to 
obtain passengers.” Mr. Justice Avory delivered hintself to the 
same effect. This case is, therefore, authority not only for the 
view that “plying for hire” is an act which results in the vehicle 
‘being hired and not an act consequential upon the hiring but also 
-for a distinction between plying for hire, that is obtaining pas- 
sengers on the spot and without any previous arrangement, and 
merely letting out a car for hire by previous arrangement. The 
third English case, Leonard v. Western Servicas, Lid. affords a 
fairly close parallel with the circumstances now in question. 
A lady purchased a return ticket by motor omnibus from New- 
port in Wales to Risca, travelling to Risca by one of the omni- 
buses of the company and returning by another. The omnibuses 
were licensed to ply for hire in Newport but were not so licensed 
in Risca. The question was whether the return omnibus, in 
accepting the lady as a passenger on the strength of her return 





1. (1871) L.R. 6 Q.B. 357. 2. (1922) 1 K.B. 553. 
3. (1927) 1 K.B. 702. 
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ticket, was plying for hire in Risca. This point was found 
against, Lord Hewart, C. J., observing 

“There is no occasion for soliciting passengers within the district 
(Risca). It is not open to the omnibus driver by diligence or by skill to 
attract to his employers the customers of other employers. There is there- 
fore no plying for hire in the District, the hiring having already been 
done.” 

And ‘Salter, J., said: 

“Without attempting any exhaustive definition of the expression, I 
think that in order to constitute ‘plying for hire’ within the meaning of the 
Acts there must be a general invitation by the person in charge of the 
vehicle to the members of the public io make contracts with him for 
carriage in the vehicle.” 7 

It is quite clear from these decisions that the act of plying 
for hire can only be done at the place and time that the hiring 
is effected—in the present instance at Mayavaram—and that is 
a sufficient finding to dispose of these cases. We do not need 

_to enter into the question as to what precisely the act should 


consist in; but it is clear that not every case of hiring out a, 


vehicle will fall within its meaning. We dismiss the Criminal 


Revision Cases. ° 
N.S. Criminal Revision Cases dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTicE DEVADOSS. 
Ramalinga Odayar and another .. Petitioners* (Accused). 

Crwninal Procedure Code (V of 1898), S. 526—Order of transfer 
—Notice to accused—Necessity of—Order if final Re-transfer of case 
—Power of Court. 

A Court should, before passing an order of transfer, give an opportunity 
to the accused to show cause why the transfer should not be made. 

An order of transfer is not a final order. If sufficient grounds are 
shown, a case once transferred can be re-transferred to the same Magistrate 
or transferred to any other Magistrate. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing (1) the transfer of C.C. No. 23 of 1927 on 
the file of the Court of the Sub-divisional Magistrate of Maya- 
varam now pending before the Additional District Magistrate 
of Tanjore back to the Court of the Sub-divisional 
Magistrate of Mayavaram, and (2) stay of further proceedings 
in the case before the Additional District Magistrate of Tanjore 
pending disposal of this petition. 

*Cr. M.P. No. 640 of 1927. 29th November, 1927, 

R—28 
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V. L. Ethiraj and S. Nagaraja Atyar for petitioners. 
The Public Prosecutor for the Crown. 


The Court made the following 


ORDER :—This is an application for transfer of C.C. No. 23 
of 1927 on the file-of the Court of the Sub-divisional Magistrate, 
Mayavaram, now pending before the Additional District Magis- 
trate, Tanjore, back to the Sub-divisional Magistrate of Maya- 
varam. The main ground urged by Mr. Ethiraj is that his 
clients, the accused, were not given notice before the transfer 
was ordered. In cases of transfer, the District Magistrate, be- 
fore passing an order of transfer, should give an opportunity to 
the accused to show cause why a transfer should not be made. In 
this case, the accused were not given notice of the application 
for the transfer of the case and the learned District Magistrate 
seems to have thought that he had no power to revise his own 
order. It cannot be said that an order of transfer is a final order. 
If sufficient grounds are shown, the case once transferred can 
be re-transferred to the same Magistrate or transferred to any 
other Magistrate who in the opinion of the District Magistrate 
would be the proper person to try the case. On the sole ground 
that the accused had no notice of the application for transfer, 
I set aside the order of the District Magistrate. It is open to 
him to transfer the case back to the Sub-divisional Magistrate 
of Mayavaram or to transfer the case to the Additional District 
Magistrate or to any other Sub-divisional Magistrate who in his 
opinion should try the case. 


N.S. . Order of the District Magistrate set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice DEVADOSS. 


Sami Vannia Nainar and another .. Peittoners* (Petitioners) 
v. 
Periaswami Naidu and another .. Respondents (Respondents). 


Criminal Procedwe Code (V of 1898), S. 476 (b)—Proceedmgs wider— 
Applicabilsty of S. 428 to—Appeal against order ander S. 476—Addstional 
eudence tn—Jurisdiction to recewe. 

S. 428 of the Criminal Procedure Code, which empowers an appel- 
late court to take evidence, has no application to proceedings under S. 476 
(b) thereof. 





*C.R.P. No. 363 of 1927. 21st November, 1927, 
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Held, therefore, that in an appeal against an order of the District 
Munsif under S. 476 of the Code, the District Judge had no jurisdiction to 
allow an affidavit to be filed before him and to base his judgment thereon, 
and that the fact that the affidavit was not objected to before him was 
immaterial. 

Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to revise 
the order dated 30th April, 1926, of the District Court of South 
Arcot inO.P. No. 167 of 1925. 

K. S. Jayorama Atyar for petitioners. 

M. Patanjali Sastri for respondents. 

The Court delivered the following . 

JUDGMENT:—This is an application to revise the order 
of the District Judge of South Arcot declining to interfere 
with an order under S. 476, Criminal Procedure Code, passed by 
the District Munsif of Vridhachalam. Mr. Jayarama Aiyar’s 
contention is that the learned District Judge had no jurisdiction 
to take additional evidence in a matter coming up under S. 476 
(6). The District Judge allowed an affidavit of the respondent’s 
vakil to be filed before him and has relied mainly upon the affi- 
davit in his judgment. It was held by a Bench of this Court in 
Krishna Reddi v. Emperor’ that a superior Criminal Court acting 
under S. 195 of the Criminal Procedure Code against the order by 
an inferior Criminal Court granting sanction had no power to take 
or call for further evidence. S. 195 has been amended and S. 476 
empowers a Court} Civil, Revenue or Criminal, to forward a com- 
plaint to a Magistrate of the first class for inquiry into an offence 
which, it has reason to hold, has been committed before it. Under 


S. 476 (b) an Appellate Court has power to withdraw the com- ° 


plaint or to direct a complaint to be filed when the lower Court 
declines to prefer a complaint. The decision in Krishna Reddi 
v. Emperor’ applies to a case coming under section 476 (b), for 
the section of the Criminal Procedure Code, which empowers 
the Appellate Court to take evidence, that is, section 428, has no 
application to proceedings under ‘section 476 (b). 

The learned District Judge says that the affidavit was not 
objected to as if that was a ground for his relying upon it. Whe- 
ther the petitioners’ vakil objected to the reception of the affi- 
davit or not, it is immaterial if the Court had no jurisdiction to 
receive the affidavit as evidence in an appeal against an order of 
the District Munsif under S. 476. 


1. (1909) I.L.R, BM, 9%; 2 M.L.J. 102 
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It is strongly urged by Mr. Patanjali Sastri for the respond- 
ents that this is a matter more than three years old and that I 
should not interfere in revision with the order of 
the District Judge, even though he acted without jurisdiction. 
The fact that the offence was committed more than three years 
ago is a matter for consideration by the District Judge. It is 
sufficient to remark here that the order of the District Munsif 
is very unsatisfactory. He says in paragraph 6: © 

“I think that the production of this document is due only to carelessness 
and not to any deliberate fraudulent intention.” 

It is difficult to see how it could be said when a party toa suit 
preSented a document and relied upon it that he did so owing to 
gross carelessness. It was open to the District Munsif to have 
refused to take action under S. 476 for other reasons than the 
reasons he has given. Seeing that the District Judge has acted 
without jurisdiction in receiving an affidavit in evidence and rely- 
ing upon it, I set aside his order and direct him to restore the peti- 
tion to file and dispose of it according to law. Petitioner is 
entitled to costs in this Court. 


A. S: V ? Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; —MR. JUSTICE Devaposs. 


Pasuvathia Pillai .. Petttioner* (Accused). 
indion Penal Code (XLV of 1860), Ss. 352 and 353—Warrant for arrest 
made out in the name of a forester—Endorsement of warrant by forester 
to watcher—Arrest by watcher—Legality—Assawlt of watcher by the accus- 
ed who questioned the power of the watcher te arrest—Nawmre of offence— 
R Forest Act, S. 51—Crmminal Procedure Code, Ss. 77 and 79—Scope 
of. 
1 
A warrant was made out in the name of a forester for the arrest 
ot two persons, The forester endorsed the warrant to a forest watcher for 
execution, The watcher along with a forest guard went and arrested two 
persons for an alleged forest offence When they were being taken along 
the road, the accused came and told the watcher “What extraordinary war- 
rants are these? Do you still possess the nerve to enter the paracheri P? 
and gave #@slap on the cheek and told the warrantees to run away. The 
accused was convicted of an offence under S 353 of the Indian Penal Code 
by the Trial Magistrate and the same was confirmed in appeal. 


Held, (on revision), (1) that granting for argument’s sake that a 
watcher could be considered a forest officer within the meaning of S. 51 





*Cr. RC. No. 547 of 1927. Ist December, 1927. 
© (Cr. RP. No. 486 of 1927.) 
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of the Madras Forest Act, the arrest by him could not be justified under 
that séction as there was no suggestion that the warrantees refused to give 
their names and residence or that they gave any false name and false resi- 
dence or that there was reason to believe that they would run away; 

(2) that the entrustment of the warrant to the forest officer for 
execution was illegal as it could not be justified under S. 77 of the Criminal 
Procedure Code, because it was not proved that there was a necessity for 
immediate arrest and that no police officer was immediately available, and 
consequently the endorsement by him to the watcher was also illegal; 

(3) that even if the endorsement of the warrant by the forester to 
the watcher be considered to be legal, it would not confer any power 


upon the watcher to arrest the person named in the warrant, as S. 79 of: 


the Criminal Procedure Code had no application to forest officers; 

(4) that, consequently, the watcher could not be said to have been 
executing a lawful warrant and the offence was not one which would fall 
undèr S. 353 of the Indian Penal Code; 


(5) that, though an unprovoked assault on a person would consti- 
tute an offence under S. 352 of the Indian Penal Code, the conviction 
should not be altered to one under S 352 in the peculiar circumstances of 
this case, especially as the accused had been in jail for three weeks. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-divisianal Magistrate of Dindigul in 
Criminal Appeal No. 28 of 1927 preferred against the judg- 
ment of the Court of the Stationary 2nd Class Magistrate of 
Palni in Calendar Case No. 463 of 1927. 

V. L. Ethiraj and A. Rangaswami Aiyangar for petitioner. 

The Public Prosecutor for the Crown. 

The Court made the following 

Orper:—This is an application to revise the order of the 
Sub-divisional Magistrate declining to interfere with the convic- 
tion of the petitioner under S. 353, I.P.C., by the second class 
Magistrate of Palni. The only point for consideration in this 
case is whether a warrant drawn up in the name of a forester 
could be validly endorsed by him to a forest watcher. The 
warrant was made out in the name of a forester for the arrest 
of two persons. The forester endorsed the warrant to a 
forest watcher for execution. The watcher along with a forest 
guard went and arrested two persons for am alleged forest 
offence. When they were being taken along the road the peti- 
tioner is said to have come and told the watcher “What extra- 
ordinary warrants are these? Do you still possess the nerve 
to enter the parachert?” and gave a slap on the cheek and told 
the warrantees to run away. If the watcher was justified in arrest- 
ing the warrantees under the warrant no doubt he.was dis- 
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charging his duty as a public servant and the assault would 
be an attack on a public servant in the discharge of his 
duty. If under the law the forester had no power to endorse 


“the warrant made out in his name in favour of a watcher for 


execution then the watcher who acts upon it cannot be said to be 
executing a lawful warrant and therefore the offence, if at all, 
is not one which would come under S. 353. The only section - 
in the Madras Forest Act that has been brought to my notice as 
being relevant is S. 51. It reads : 

“Any forest officer or police officer may, without orders from a 
Magistrate and without a warrant, arrest any person reasonably suspected 
of having been concerned in any forest offence punishable with imprison- 
ment for one month or upwards if such person refuses to give his mame 
and residence or gives a mame or residence which there is reason, to 
believe to be false, or if there is reason to believe he will abscond.” 


In order to justify the act of a police officer or a forest officer 
in arresting without warrant a person suspected of a forest 
offence he must either have refused to give his name or must 
havé given a false name and residence or there must have been 
reason to believe that he would abscond. In the absence of 
any ef these conditions no polite officer or forest officer could 
lawfully arrest a person without a warrant. In this case it is not 
suggested that the persons, who are said to have been arrested, 
refused to give their names and residence or they gave any false 
name and false residence, or there was a reason to believe that 
they would run away. Therefore S. 51 does not apply to the 
case, granting for argument’s sake that a watcher could be con- 
sidered a forest officer under S. 51. 


‘The entrustment of a warrant of arrest is regulated by 
S. 77, Criminal Procedtire Code; the second portion of clause 
(1) is as follows : ; 

“The Court issuing such a warrant (that ıs a warrant of arrest) 
may, if its immediate execution is necessary and no police officer is im- 
mediately available, direct it to any other person or persons.’’ 

First of all there must be the necessity to arrest and then 
there must be the necessity for immediate arrest and then there 
must be the thitd condition, that no police officer is immedi- 
ately available. In the absence of these three conditions a Court 
is not justified in entrusting a warrant to a forest officer for 
execution. That being so, the entrustment of the warrant to 
the forester itself is not legal and the endorsement of the warrant 
in favour of the watcher could not empower the watcher to 
arrest any person. Moreover, 5. 79, Criminal Procedure Code, 
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has no application to forest officers and the endorsement of the 
warrant even if it be legal by the foresters in favour of the 
watcher could confer no power upon the watcher to arrest the 
person named in the warrant. The offence is not one coming 
under S. 353. The learned Public Prosecutor contends that 
the offence would come under S. 353 and therefore the convic- 
tion should be altered to one under that section. No doubt an 
unprovoked assault on a person would constitute an offence 
under S. 352, but the circumstances of this case are peculiar. 
Two persons were improperly arrested on an illegal warrant 
by a watcher and they were marched from the place pf arrest 
along a public road evidently to the Police Station. The accus- 


ed came on the scene and from the evidence it appears he asked | 


“What is the meaning of this extraordinary warrant?” or 
“What is this extraordinary procedure?” or words to that effect 
and seeing two of the men under actual arrest, that is, under 
wrongful confinement, he seems to have given a slap on the 
cheek. At best it is a trivial offence and I do not think that 
in the circumstances of the case there should be a conviction 
under 5. 352 especially when if is brought to my notice that 
the petitioner was in jail for three weeks. I allow this petition 
and quash the conviction under S. 353 and direct that the fine 
if paid be refunded. 


N. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] . 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Venkatachalam Chettiar .. Ploinng* 
v. ‘ 
Annapurni Ammal and others .. Defendants. 


Limitation Act (IX of 1908), Art. 144—~Adverse possession—Co-heirs 
—Omus of proof—Ouster—Assertion of hostile title. 

As between co-heirs the onus of proof is heavy | upon the party 
‘who asserts that he has been in adverse possession, and, in order that 
Possession may be adverse, there must be a disclaimer on the part of the 
co-owner setting up adverse possession, of the other’s right, by an open 
and unequivocal assertion of a hostile title, 

In the case of co-heirs, the question of adverse possession may arise 
iu three ways : First, possession of the entering heir may be from the out- 
set adverse and on his own behalf; secondly, while the entering co-heir 
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may originally take possession on behalf of all, he may subsequently 
change his intention and hold the property adversely and on his own be- 
nalf; and thirdly, there may be a prior joint occupation im fact, but one 
of the co-heirs may subsequently obtain sole possession under a hostile 
claim of title and rely upon that possession to support an exclusive right. 


Where, on the death of the widow of the last male owner, two per- 
tons A and B became entitled to his property as his bondhus of the same 
degree, bul D alone applied along with his wife to the Collector for the 
issue of a certificate in the joint names of himself and his wite, claiming 


that himself and his wife inherited the property from the last registered 


proprietor, vis, the widow of the last male owner, and the Collector 
passed an order recognising this right set up by B and his wife and in 
pursuance of this order a Collector’s Certificate was issued in the joint 
names of B and his wife, and they entered into possession of the property 
and subsequently executed mortgages over the property containing a recital 
that the property had been orally gifted by the widow of the last male 
owner to Bis wife, and later on, B executed a deed of release in favour 
of his wife reciting therein that the property always belonged to his wife, 
but that his name was coupled with hers in the Collector’s Certificate as 
it was considered desirable to associate a male with his wife in the transac- 
tion, 

Held, that A must be taken te have been ousted by B, when B took 
possession of the property in pursuance of the Collector's Certificate and 
that 4 had notice of the same, as he must have held to have had knowledge, 


B’s possession having been open, notorious, and visibly hostile 
K. Narasimha Atyar for plaintiff. 
K. Krishnaswami Aiyangar with C. Rangaswami Atyangar 
for 1st defendant. : 
. V. Radhakrishniah with K. E. Rajagopalachari for 2nd and 
3rd defendants. i 
S. E. Sankara Atyar for 5th defendant. 


The Court delivered the following 


Juvement:—This is a stale and unfounded claim. The 
following pedigree shows the relationship of the parties: 


° Samu Chetti. 





Papammal m. Chockappa Chetti, Thangammal, 


| Suppammal. 
Venkatachalam Chetti Munuswamt Chetti d. rst Nov. 1910 


(Plaintiff). m. Annapumi (rat defendant) 
Narayanaswam! 


Govindaraja (d. about 1921). (d. 1892 or 1893) 
m. Valiammal 
d 190203 


AA 
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The plaintiff states that, over twenty years ago, on the 
death of Velliammal, he became entitled to the suit house, 1|92, 
Thambu Chetti Street, Madras, along with his brother Munu- 
swami, the husband of the Ist defendant. It is not disputed 
that in the ordinary course the plaintiff and Munuswami would 
have taken Narayanaswami’s property on his widow’s death 
as his bandhus. 


The house in question was purchased in 1892 by Narayana- 
swami. He had no issue and he and his wife brought up Anna- 
purni, the lst defendant, as their foster-daughter. The latter was 
a near relation of Velliammal, being her niece, and that was the 
reason why she was so brought up. The evidence shows that 
she was brought over from a village when she was five years 
old and was brought up with great affection by Narayanaswami 
and Velliammal. In course of time they married this girl to 
Munuswami, the plaintiff's brother. Narayanaswami died within 
a year or so of the purchase of the suit house and Velliammal 
succeeded to the same and was in enjoyment of it till her death 
in 1902 or 1903. Before her death, it would seem that she 
gave an oral direction that the Ist defendant was to take the 
house. She was to take this property and to pay some moneys 
to Velliammal’s brothers. This was the desire expressed by 
Velliammal before her death. Mr. Narasimha Aiyar, the plain- 
tiffs vakil, objects—and I think very rightly—to this evidence 
going in, if the object of adducing it, is to base a title upon an 
oral gift in favour of Annapurni, but the evidence has been given 
only to show the nature of the possession taken by Annapurni 
and her husband on the death of Velliammal. Then the ques- 
tion arises : In assertion of what right did they take possession 
of the house? As I have said, there is no doubt that, under the 
law, the persons who became entitled to the property were the 
plaintiff and Munuswami. What really happened was that, on 
Velliammal’s death, Annapurni and her husband applied to the 
Collector of Madras for the issue of a certificate in their joint 
names, claiming that they inherited the property from the last 
registered proprietor, Velliammal. This statement*is, of course, 
not true, for the heirs rightfully entitled to take the property 
were the plaintiff and Munuswami. But we are not now con- 
cerned with the truth or falsehood of this statement. In the 
application it was asserted, and wrongly, that Annapurni and 
Munuswami succeeded as Velliaminal’s daughter and son-in-law 
respectively. This is the first assertion of title and it clearly 
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negatives the plaintiff's right to take the property as a rever- 
sionary heir of Narayanaswami. Thereupon, the Collector passed 
an order—and this again was wrong—recognising the right set 
up by the two claimants. In pursuance of this order, a Collector’s 
Certificate was issued in the joint names of Annapurni and 
Munuswami. This happened in 1903. We thus find 
that they entered into possession under a claim of title 
adverse to the plaintiff. Let us then see what happened next. 
They. executed two mortgages, one in 1903 and the other in 
1904. The recitals in these mortgages are important, as they 
show that the mortgagor’s title was traced to the oral gift alleged 
to have been made by Velliammal. Here again was an assertion 
of a hostile title which was inconsistent with the right of the plain- 
tif. Then we pass on toa transaction of 1910, which has a very 
important bearing on the question at issue. Munuswami execuetd 
a deed of release in favour of Annapurni, and in that he recites 
that the property always belonged to his wife but that his mame 
was coupled with hers in the Collector’s Certificate, as it was con- 
sidered desirable to associate a male with Annapurni in the 
transaction. Then the deed goes on to recite that, by reason of 
this fact, he was executing the release deed in question, showing 
clearly that Annapurni alone was the owner. A few months 
after this, that is, on the 1st November, 1910, Munuswami died 
leaving an infant son, Govindaraju. The latter died in 1921, 
but, in the meantime, in 1920, Annapurni sold the property to 
the 2nd and 3rd defendants, who, in their turn, mortgaged it with 
defendants 4 and 5. The short question is, have the defendants 
acquired title by adverse possession? 

* Now, turning to the oral evidence, there can be no manner 
of doubt that the plaintiff never intended to claim the house and 
that he allowed his brother and Annapurni to take possession 
of it without protest or objection. It was true that when he occa- 
sionally came from his village and visited Madras, he was re-- 
ceived by his brother at the suit house, but this was done, not 
because that any one imagined that the plaintiff had a right, 
but, as between brothers, this was but natural. I do not believe 
that the plaintiff received a pie of income from this house; 
indeed, this -is inconsistent with his case in the plaint. Anna- 
purni’s evidence was frank and straightforward and I am 
disposed to regard her as a truthful witness. The plaintiff 
says that he and his brother cwned some lands of trifling value 
in the mofussil and that they were members of a joint undivid- 
ed Hindu family. This may be strictly correct, for I do not 
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think that any partition has been proved; but it is impossible 
to believe, on the evidence, that Munuswami enjoyed these lands 
or derived any profit therefrom. The real truth is, that he 
regarded himself as a member of his wife’s family and, as on 
account of that position he practically acquired a valuable house, 
he paid no regard to the mofussil lands, which he permitted his 
brother, the plaintiff, to enjoy exclusively. I accept Anna- 
purni’s evidence and hold that Munuswami got nothing and 
cared to get nothing from the mofussil lands, and, similarly, 
the plaintiff never participated in the profits of the Madras 
house. ' 


‘On these facts, what is the true legal position? I quite 
recognise that in a case of this sort the test is not, has the plain- 
tiff been out of possession for twelve years? It is for the 
defence to make out adverse possession and as between co-heirs 
the onus is heavy upon the party who asserts that he has been 
in exclusive possession. It is settled law, that in order that 
possession may be adverse, there must be, on the part of the 
co-owner setting up adverse possession, a disclaimer of the 
other’s right, by an open and unequivocal assertion of a hostile 
title. Acts which would amount to dispossession, if done by 
strangers, would not, in the case of a co-sharer, be construed as 
such, for the reason, that each of the co-owners being entitled 
to the enjoyment of the property, it will be presumed, until the 
contrary is shown, that the acts were not unlawful acts but 
were done in the exercise of a lawful right. In the case ôf co- 
heirs, the question of adverse possession may arise at least in 
three ways: first, possession of the entering heir may be from the 
outset adverse and on his own behalf; secondly, while the enter- 
ing co-heir may originally take possession on behalf of all, he 
may subsequently change his intention and hold the property 
adversely and on his own behalf; and thirdly, there may be a 
prior joint occupation in fact, but one of the co-heirs may sub- 
sequently obtain sole possession under a hostile claim of title 
and rely upon that possession to support an exclusive right. The 
present case is of the first description. Immediately on the 
death of Velliammal, Munuswami took possession under an open 
claim of title hostile to the plaintiff. On the facts of the case 
I must find that the plaintiff was ousted and that he had notice 
of the same may be easily inferred. It is hardly necessary that 
notice of disclaimer should be express or explicit when the 
party ousted must be held to have had knowledge, the adverse 
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claimant’s possession having been open, notorious and visibly 
hostile. It is impossible to hold that the plaintiff was not 
aware of the way in which Munuswami and Annapurni obtain- 
ed possession and enjoyed the property. I am satisfied that 
he never thought of asserting this right and came forward with 
his dishonest claim, only after he found that the property passed 
to strangers. The plaintiff’s suit fails and I dismiss it with 
costs of defendants 2 and 3. 

N.S. Suit dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` PRESENT :— MR. JUSTICE MADHAVAN NAIR AND Mr. JUSTICE 
CORNISH. i 


The Public Prosecutor ie Appellant* 


v. . 
Budipiti Devasikamani a Accused, 

Penal Code (XLV of 1860), S. B4—Defence under—Onus of—Proof 
of, om acomsed—S. 86—Criminal intent required for offence—Proof of— 
Presumption of —Wrongfulness of act—Accused’s knowledge of—Prenm p- 
tion from—Insanity—Plea of—Proof of. 

The onus of proving the defence afforded by S. 84 of the Penal Code 
rests upon the accused. 

Though S 86 of the Penal Code lays down that, in certain classes of 
cases, the intoxicated person shall be liable to be dealt with as if he had 
not been intoxicated, it does not provide that he shall be dealt with as if 
he had the same intent. Ordinarily, intention may be inferred from know- 
ledge; but in cases in which intent must be found as a fact and cannot 
be assumed, voluntary drunkenness may be relied upon to show that the 


-required “intent” is absent. Where the evidence shows that the accused 


knew that the act he was doing was a wrongful act, the Court can presume 
from such knowledge that he must haye had the criminal “intent” requisite 


for the offence. 
In a case in which the accused was charged with an offence punishable 
under S. 436 of the Penal Code, held, on the evidence, that the accused had 


not established the plea of insanity. 

Appeal under section 417 of the Code of Criminal Pro- 
cedure, 1898, against the acquittal of the aforesaid accused by 
the Agency Sessions Judge of East Godavari in Sessions Case 
No. 5 of 1927 on his file. 

The Public Prosecistor for appellant. 


K. S. Varadachari for accused. 


SS 
Cr Appeal No. 374 of 1927 4th October, 1927. 
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: The judgment of the Court was delivered by 

Madhavan Natr, J.:—The accused in this case was charged 
before the learned Agency Sessions Judge, East Godavari, that 
he; on the 19th of June, 1926, committed mischief by setting fire 
to the thatched building of the Board Elementary School at 
Gurtedu, with intent to destroy the same, an offence punishable 
under séction 436 of the Indian Penal Code. The prosecution 
case is that the accused took a torch from the kitchen, ran to the 
building, put it to the thatch and then threw it on the roof of the 
kitchen and ran away. The thatch caught fire and the school 
building was completely destroyed. The learned Sessions Judge 
found that the accused set fire to the school building but acquitted 
him orf the ground that he was insane at the time when he did it 
and was therefore incapable of forming the intention or of having 
the knowledge which forms an essential ingredient of the offence. 
Against this acquittal the Crown has presented this appeal. 


The accused is a smoker of ganja. There is evidence to 
show that, as a result of this vicious habit, he used to threaten 
to beat his father and children, and used to beat his wife and 
run away into the forest; he would not take his food properly 
and when he was given it he would throw it away. The evi- 
dence also shows that he used to tear his cloth and wander about 
in the forest. He was kept under observation in the Central 
Jail at Rajahmundry for a fortnight. The Medical Officer who 
examined him found no reason to pronounce him insane at that 
time. 

The learned Public Prosecutor contends that the plea of 
insanity is not borne out by these facts, that at the most the 
evidence would only show that the accused used to get voluntarily 
intoxicated by smoking ganja off and on and that voluntary 
intoxication is no defence to a criminal act. 

The learned vakil for the accused argues that the evidence 
is to the effect that ganja smoking has induced in the accused 
incapacity to understand the quality or nature of his wrongful 
act and has produced in him a condition akin to that of delirium 
tremens in the case of a drunken man and that, even if this is not 
the case, under section 86 of the Indian Penal Code the acctised 
can rely upon voluntary intoxication in defence when he is 
charged as in this case with an offence of which ‘intent’ is a 
necessary ingredient. 

The onus of proving the defence afforded by section 84 of 
the Indian Penal Code clearly rests upon the accused. See Queen- 
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Empress v. Irappa’. As regards the first contention, we have 
no doubt that the evidence does not warrant a finding that the 
accused’s habit of smoking ganja had induced in him a diseas- 
ed state of mind so as to make him incapable of understanding. 
the wrongfulness of his act. The Civil Surgeon found ‘no 
case to pronounce him insane’ ; but according to his evidence 
the accused looked “more sad than insane”. Though smoking 
ganja might account for the queer things which the accused used 
fo do, we do not think that the facts in this case, viewed in the 
light of well-known judicial decisions, such as Quéen-Empress v. 
Venkataswamt, Queen-Empress v. Lakshman Dagdu® and 
Queen-Empress v. Sakharam Valad Ramji“, are strong enough to 
give him exemption’ from the criminality of his conduct under 
section 84 of the Indian Penal Code. The fact that he ran away 
after putting the torch to the thatch shows that at the time he 
committed the offence he was conscious that what he was doing 
was wrongful. 


As regards the second contention, the wording of section 86 
of the Indian Penal Code fends some support to the argument 
advanced before us. That section lays down that, in certain 
classes of cases, the intoxicated person shall be liable to be dealt 
with as if he had not been intoxicated ; but it does not provide 
that an intoxicated person shall be dealt with as if he had the 
same intent. The second part of the section speaks of know 
ledge only and omits any reference to intent. Whether this 
omission ig intentional or not, as pointed out by Mr. Mayne, 
it-may be due to-the fact that in the majority of cases the ques- 
tion of intention is merely the question of knowledge. If the 
accused knew what the natural consequences of his acts were, 
ordinarily he must be deemed to have intended to cause them. 
See Re Mandru Godaba? per Ayling, J. Though ordinarily in- 
tention is to be inferred from knowledge, there may be cases 
where intent must be found as a fact and cannot be assumed in 
which cases voluntary drunkenness may be relied on to show 
that the required ‘intent’ is absent. In England it will be a ques- 
tion in such cases for the Jury to decide whether having regard 
to the mental condition of the prisoner, the general inference of 
intention from knowledge can reasonably be drawn. This, we 


1 Ratan Lal’s Unreported Criminal Cases of the Bombay High Court, p. 818. 
2. (1889) I.L.R. 12 M. 459. 4, (1890) I.L.R. 14 B. 564. 
3. (1886) I.L.R. 10 B. 512, 5 (1914) I.L.R. 38 Mad, 479, 
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think, is the utmost that could be said in favour of this contention. 
Even according to this restricted interpretation in this case, the 
evidence makes it clear that, in spite of the ganja smoking, the 
accused had the requisite criminal intent, because as soon as he 
put the torch to the thatch he ran away. He knew that the act 
he was doing was a wrongful one and from this knowledge we 
can assume that he must have had the criminal ‘intent’ requisite 
for the offence. Further, the evidence shows that the accused 
lumself was a school master in the same school for about a year 
and that, when his father who had retired from the school found 
that his son was behaving badly he (the father) made a report 
asking for his son six months’ leave. The accused must, have 
apprehended that the result of the report would be the termina- 
tion of his connection with the school and therefore he must 
have deliberately sct fire to the building to show his annoyance. 

In view of the evidence, the gist of which we have set 
forth above, we do not think that the plea of insanity has been 
established in this case. 

We must, therefore, set aside the acquittal of the accused 
and convict him of the offence under section 436 of the Indian 
Penal Code with which he was charged and sentence him to 
undergo one year’s rigorous imprisonment. We order accord- 
ingly. i 
AS.V. Order of acquittal set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE PHILLIPS AND MR. JUSTICE 
MADHAVAN NAR. 
The Public Prosecutor .. Appellant * 
Vv, 
Chidambaram and another .. Respondents (Accused). 
Crimmal Procedure Code (V of 1898), S. 154—Information recorded 
wider—Telegram disclosing the commission of ay offence if an—Telegram 
disclosing the conwnissiow of a cognisable offence—Exammation by police 
oficer of party sending—Statement recorded at—Admussibility—Ss. 154, 
157, 162—Investigation tn S. 162—Meanmg of—Alibi—Plea of—Proof strict 
of—Necessity—S, 157—Action wider, on telegram—Power of 
One D sent a telegram to the Circle Inspector of Police complaining 
of the commission of a cognizable offence by the accused. On receipt of 
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the telegram the Circle Inspector and the Sub-Iuspector went to the place 
fiom which the telegram had been sent and the Sub-Inspector examined D 
and recorded his statement, which gave details of the offence which he 
alleged to have been committed. 

Held, that the telegram could not be held to be an information recorded 
under S. 154, Criminal Procedure Code, because (1) ıt was not reduced 
tu writing on an oral statement, and (2) it was not a wnting given to the 
police signed by the person making the statement. 

Investigation in S. 162, Criminal Procedure Code, means sohe action 
taken by the Police to collect evidence. The cxamination of D by the 
Sub-Inspector was not for the purpose of collecting evidence, but was 
merely for the purpose of seeing whether his suspicion that an offence had 
been committed was justified. : 

Held, therefore, that the statement recorded by the Sub-Inspector was 

not inadmissible under S. 162, Crminal Procedure Code, on the ground 
phat it was a statement made in the course of an investigation. 
i A police officer will be acting in excess of his powers in taking action 
under S. 157 of Criminal Procedure Code on the receipt of a mere telegram 
disclosing the commission of a cognizable offence, for, so far as authenticity 
goes, a telegram stands in no better position than village gossip. 

A plea of alibi must be definitely proved in order to suffice for the 
rebuttal of a case made out by the prosecution. 

Appeal under section 417 of the Code of Criminal Proce~ 
dure, 1898, against the acquittal of thesaforesaid accused by 
the Court of the Sub-divisional Magistrate of Devakottai in 
C. A. No. 8 of 1927 preferred against the judgment of 
the Court of the Taluk Magistrate of Tirupattur in C. C. 
No. 188 of 1926 and Petition under sections 435 and 439 
of the Code of Criminal Procedure, 1898, praying the High 
Court to revise the judgment of the Court of the Sub-divisional 
Magistrate of Devakottai in C. A. No. 8 of 1927 preferred 
against the judgment of the Court of the Taluk Magistrate of 
Tirupattur in C. C. No. 188 of 1926. 

The Public Prosecutor for the Crown. 


V. L. Etltraj and K. S. Venkatarama Atyar for respond- 
ents (accused 3 and 4) in Criminal Appeal No. 409-of 1927 and 
for petitioners (accused 1, 2, 5, 6 and 7) in Cr. R. C. No. 265 
of 1927. 

S. Nataraja Nadar for K. Rajah Atyar for complainant in 
Cr. R. C. No. 265 of 1927. 

The judgment of the Court was delivered by 

Phillips, J.:—The facts of this case are as follows:—One 
Dr. Doraiswami Pillai was assaulted by the accused and he 
thereupon sent a telegram, Exhibit A-1, to the Circle Inspector 
of Police. 
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“I was beaten severely by fifteen vellombers with hands and shoes 
tightening me this evening 5 in the bazaar, myself lost silk specs and 
rupees fifteen afraid much pray police baxdobast.” 

This telegram was received by the Circle Inspector and he 
and the Sub-Inspector went to Kandanoor from which place the 
telegram had been sent and the Sub-Inspector examined Dorai- 
swami Pillai and recorded his statement, Ex. B-1. This has 
been admitted in evidence as the information recorded under sec- 
tion 154 of the Criminal Procedure Code. 

It is now contended by Mr. Ethiraj for the accused that this 
document is inadmissible in evidence as it is a statement recorded 
in the course of an investigation under section 162. His con- 
tention is that Ex. A-1 is itself the information recorded under 
S. 154 and that the subsequent statement taken by the Police in 
the enquiry is one taken under S. 162. In the first place, it is 
difficult to see how this telegram can be a statement contemplated 
in S. 154. Such a statement, if given orally, has to be reduced 
to writing and read over to the informant and, if it is given in 
writing, signed by the person giving it. Here it certainly was 
not reduced to writing on an oral statement, nor is it a writing 
given to the Police signed by the person making the statement. 
It cannot therefore be the document referred to in section 154. 
There is, however, a second contention that this telegram gave 
information of a cognizable offence; and under section 157 an 
officer in charge of a police station is empowered to investigate 
if he has reason to suspect the commission of an offence which 
he is empowered under section 156 to investigate. It is possible 
that this might have been recorded as a crime in the station, 
register and the officer might at once have, decided to hold an 
investigation, possibly arresting the accused on the strength of 
the telegram; but this undoubtedly would have been in excess of 
his duties for, as observed in In re Nandamuri Anandayya,* so 


far as authenticity goes, a telegram stands in no better position _ 


than village gossip. There is no guarantee that a telegram 
received has actually been sent by the person who purports to 
send it and it undoubtedly would be the duty of the Police 
Officer on receiving the telegram to verify the fact that it was 
really sent as it purports to bave been sent. In this case the 
Police Officer went to the place from which it was sent and exa- 
mined the person by whom it purported to have been sent. 
He confirmed the fact of sending it and gave other details of 
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the offence which he alleged to have been committed. There 
is no reason to suppose that it was in the course of an investi- 
gation which, I take it, means some action taken by the Police 
to collect evidence. Here his purpose was not to collect evidence 
but to see whether his suspicion that an offence had been com- 
mitted was justified. This cannot be said to be a statement 
taken in the course of the investigation. This is the view taken 
in In re Nandomuri Anondayya’ and also in a recent Calcutta 
case in Dargahi v. Emperor.” A number of other cases have been 
referred to Chandrika Ram Kahar v. King-Emperor,’ Gansa 
Oraon v. King-Emperor‘, Emperor v. Kampu Kuki and King- 
Emperor v. Daulat Kumjra.? It is unnecessary to discuss these 
cases in detail for there is nothing in any of them which directly 
conflicts with the view above stated. Ex. B-1 was therefore 
admissible, in evidence and we therefore see no reason to inter- 
fere in revision. 


The Public Prosecutor has filed an appeal as regards accused 
"3 and 4 who were acquitted in the Appellate Court. They did 
not plead alibi; but, in the course of the defence evidence, 
evidence was given of their being at another place. In support 
of that statement a post card was exhibited. The post card was 
produced at a very late stage of the enquiry and no explanation 
was given for its non-production earlier and therefore it really 
can have very little weight in a case of this kind. Alibi evidence 
should be scrutinised very carefully, for it is very easy to set 
up alibi and not always easy to prove it and it must be definitely 
proved in order to suffice for the rebuttal of a case made out by 
"the prosecution. We think the Sub-divisional Magistrate was 
wrong in accepting this evidence against the view taken by the 
Taluk Magistrate who had seen these witnesses giving evidence. 
If the matter were res mtegra, we think these two accused should 
also have been convicted, but inasmuch as this is an appeal against 
an acquittal and the offence is not a serious one, we think it un- 
necessary to interfere. 

The appeal is dismissed. 





AS.V. its Appeal dismissed. 
1. (1914) 25 I.C. 630. - - 4, (1923) ILR 2 Pat. 517. 
2. (1924) I.L.R. 52 C. 499. 5. (1902) 11 C.W.N. 554. 


3. (1922) LL.R. 1 Pat. 401. 6, (1902) 6 CW, 921. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
PRESENT — MR. JUSTICE RAMESAM AND MR. JUSTICE Dgvaposs 
Ramathai Anni .. Appellani* in A.A_A.O. 
No. 133 of 1927 and Petr. 
m C.R.P. No. 937 of 1927 
, (L.R. of 1st Respt.) 
v. 
K. Kanniappa Mudaliar and another .. Respondents in both 
(Credttor-Petitioner). 

Provincia! Insolvency Act (V of 1920), S. 17—Credstor’s petition to Ramathai 
adjtdicate debtor as insolvent—Death of debtor before tha passing of the Anni 
order of adysudtcation—Effect. P: 

Á , . Kannlappa 

Though a person against whom a petition for adjudication as an insol- Mudaliar. 
vent is presented dies before the passing of the order of adjudication, the 
Court can pass an adjudication order against him or his estate under S. 17 
ot the Provincial Insolvency Act S. 17 applies to the case of a debtor 
dying before the order of adjudication whether the petition for adjudica- 

(ion was presented by a creditor or by the debtor himself. 


Venkatarama Aiyar v. Official Recewer, Tinnevelly, (1927) LL.R. 51. 
AL 344: 4 MLJ. 585 followed. 

. Appeal against the order of the District Court of Tinne- 
velly, dated 21st March, 1927, in C.M. A. No. 95 of 1925, 
preferred against the order of the Court of the Subordinate Judge 
of Tinnevelly, dated 22nd August, 1925 and made in I.P. No. 19 
of 1924 and in I.A. No. 1612 of 1924 on the said I.P. No. 19 of 
1924. 

K. V. Krishnaswami Aiyor and T. S. Vaidhtanatha Aivar 
for appellant. 

B. Sitarama Rao, S. R. Muthuswami Atyar and R. Krishea-. 
swami Aiyangar for respondents. 

The Court delivered the following 

‘Jupcments :—Devadoss, J—This appeal arises out of an Devadoss, J. 
application of a creditor to adjudge a person an insolvent. The 
facts are, one Vedamurthi Mudaliar, a well-to-do landowner of 
Melasevval in the Tinnevelly District, was the Karaswan of 
two chits to which the Ist respondent was a subscriber. He 
drew the prize but was not paid the prize amount txcepting a 
small portion. Wedamurthi Mudaliar became heavily involved 
in debt and became unable to pay the amount due to the Ist res- 
pondent and on 24th January, 1922, he filed an application under 
the Provincial Insolvency Act for adjudging Vedamurthi 


*C.M.S.A. No. 133 of 1927 ` ; 20th January, 1928. 
CRP, No. 937 of 1927. 
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Mudaliar an insolvent alleging various acts of fraudulent pre- 
ferences and fraudulent alienations, particularly one in favour 
of a relation, Muthu Kamakshiappa Mudaliar, for Rs. 48,000. 
Vedamurthi Mudaliar contested the petition on various grounds, 
the. main ones being that the 1st respondent was not a credi- 
tor and that nothing was due to him in respect of the chit tran- 
saction, that he had not committed any act of bankruptcy, that 
the alienation in favour of Muthu Kamakshiappa Mudaliar was 
bona fidd and for valuable consideration, that he was not in insol- 
vent circumstances, and that he was able to pay his debts. He 
died in August, 1924, before his adjudication. The Ist respond- 
ent applied to the Sub-Court of Tinnevelly to bring on record 
the widow of Vedamurthi Mudaliar as his legal representative 
and hear his petition on the merits. The Subordinate Judge 
overruling the objection of the widow made her a party to 
the petition and adjudicated Vedamurthi Mudaliar an insol- 
vent. On appeal the District Judge of Tinnevelly confirmed 
sihe order of the Subordinate Judge. The widow has preferred 
this appeal. 

Mr: K. V.: Krishnaswa@mi Aiyar, who appears for the appel- 
lant, raises three contentions against the order of the District 
Judge : 

(1) If a person against whom a petition for adjudication 
as an insolvent is presented dies before the passing of the order 
of adjudication, no adjudication order can be passed against him 
or his estate; 7 

(2) There was no good petitioning creditor’s debt on 
«which an application for adjudication could be founded; and 

(3) Vedamurthi Mudaliar did not commit an act of 
bankruptcy, or, in other words, there was no available act of 
bankruptcy which could be the foundation of a petition for 
adjudication. 

Point No. 1—The argument of Mr. Krishnaswami Aiyar 
is that a person in order to be adjudged an insolvent must be alive 
and that there is no provision in the Provincial Insolvency Act 
for passingean adjudication order against the estate of a deceas- 
ed person, and he relies upon the wording of section 7 as sup- 
porting his contention. The last clause of the first paragraph 
of S.'7 is 

“and the Court may on such petition make an order (hereinafter 
called an order of adjudication) adjudging him an insolvent”. 

_ It is urged that the words “adjudging him an insolv- 
ent” must be given its ordinary meaning and therefore 
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after a person’s death he cannot be adjudged an insolvent 
and his estate cannot be so adjudged, for no order can be passed 
against the estate as the Court can only adjudge a person an 
insolvent and not his estate. Reliance is also placed upon sec- 
tions 21, 24 and 25. Section 21 refers to interim proceedings 
against the debtor, section 24 to the procedure on hearing and 
section 25 to the dismissal of the petition. These sections no 
doubt provide for the course to be pursued in hearing a petition 
for adjudication. There are provisions in sections 21 and 24 
for service of notice on the debtor and for his appearance and 
for other matters. From this it is argued that the Provincial 
Insolvency Act can only be enforced against a person who is 
alive and not against a person who is dead. This argument, 
however ingenious it may be, overlooks the plain provisions 
of section 17 of the Act which is in the following terms: 

“If a debtor by or against whom an insolvency petition has been pre- 
sented dies, the proceedings in the matter shall, unless the Court other- 
wise orders, be continued so far as may be necessary for the realisation 
and distribution of the property of the debtor.” 


This section provides for the case of a debtor who has pre- 
sented an insolvency petition or against whom an insolvency 
petition has been presented dying during the pendency of the 
proceedings against him. Mr. Krishnaswami Aiyar’s conten- 
tion with regard to this section is that it only applies to a person 
who has been adjudged an insolvent before his death and not 
to a person dying before the order of adjudication is passed. 
This argument is against the clear terms of the section. It 
applies to the case of a debtor by whom or against whom an 
insolvency petition has been presented. and does not confine 
itself only to the case of a debtor who had been adjudged an 
insolvent, and who dies before the proceedings come to a termi- 
nation. There is no warrant for reading into the section the 
words “and adjudged insolvent” after the words “has been 
presented”. If the legislature wanted this section to govern 
only the cases of persons adjudged as insolvents, it could have 
said so in plain terms. This section is a re-enactment of section 
10 of the Provincial Insolvency Act, III of 1907, with a . slight 
modification. That section was in these terms: 

“Tf a debtor by or against whom an insolvency petition has been 
presented dies, the proceedings in the matter shall, unless the Court other- 
wise orders, be continued as if he were alive” 

The words “as if he were alive’ were omitted and the 
words “sọ far as may be necessary for the realization and 


Ramathai 
Anpi 


r. 
Taik 


Devadoss, J. 





Ramathar 


v. 
Kannlappa 
Modallar. 


Devadoss, J. 


238 THE MADRAS LAW JOURNAL REPORTS. [vo. 


distribution of the property of the debtor” were introduced in 
section 17. Mr. Krishnaswami Aiyar argues that the legisla- 
ture made a deliberate change in the law by the introduction of 
the words “so far as may be necessary for the realization and 
distribution of the property of the debtor” and whatever may 
be the law under the old Act, under the present Act a person 
who has not been adjudged insolvent before his death could 
not be adjudged after his death even though he dies pending 
the application’ for adjudicating him an insolvent. The: old 
section 10 was the same as section 93 of the Presidency Towns 
Insolvency Act of 1909 and section 108 of the Bankruptcy Act 
of 1883: It was held both under the English Bankruptcy Act 
and the Presidency Towns Insolvency Act that the proceedings 
in insolvency did not come to an end if a person by or against 
whom'an insolvency petition was presented died before the 
order of adjudication was made. In In re Hardy, Hardy v. 
Former’ it was held that the Court of Bankruptcy had jurisdic- 
tion to proceed in the bankruptcy of a person under section 108 
and section 18, sub-section 11 of the Bankruptcy Act notwith- 
standing his death. Chitty, Js, observed : 

“I think, following the principle on which the Divisional Court acted, 
there would be jurisdiction in the Court of Bankruptcy to proceed under 
the 108th section, as there are no circumstances in that case to make it un- 
just for the Court ta.order otherwise, that is, to stop the bankruptcy 
proceedings. ” 

Mr. Krishnaswami Aiyar relied upon the case of Ex parte 
Sharp® as laying down the law that section 108 could only apply 
to the case of a debtor who has presented an insolvency petition 
and not to a person against whom an insolvency petition has 
been presented. No doubt, in that case, Cave, J., and Gran- 
tham, J., sitting as a Divisional Court held that where the 
petition is presented by the debtor himself the adjudication could 
be made after his death. But section 108 is not to be confined 
only to the case of a debtor dying after he presented the insol- 
vency petition, for the wording is “If-a debtor by or against 
whom a bankruptcy petition has been presented dies.” There 
is no warrant fôr overlooking the clear words “or against whom” 
as if they had no meaning. With regard to Ex parte Sharp’, 
In re Easy’ Chitty, J., observed : 

“These decisions show that the construction put upon the 108th sec- 
tion is a general one, and I am not able to find any ground upon which 








. 1. (1896) 1 Ch. 904. 2. (1886) 34 W.R. 550. 
3 (1887) 19 Q.B.D. 538. 
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it would be reasonable, ın my opinion, to say that the provisions of that 
section are not applicable to sub-section 11 of S. 18.” 

See also Re Walker‘. 

There was some difficulty felt as to service of notice after 
the debtor’s death. Rule 156 (a) of the Bankruptcy Rules was 
framed in order to give power to the Court to order substituted 
service in the case of death, or in cases where notice could not 
be served on the debtor. The portion of the rule that is relevant 
for ine present purpose is as follows:— 

or that for any other cause prompt personal service cannot be 
eected; it may order substituted service to be made by delivery of the 
petition to some adult inmate at his usual or last known residence or place 
of business, or by registered letter, or in such other manner as the Court 
may direct, and that such petition shall then be deemed to have been 
duly served on the debtor.” 

Rule 7 of the Madras Provincial Rules framed under the 
Provincial Insolvency Act puts the matter beyond doubt: 

“If a debtor, against whom an insolvency petition has been admitted, 
dies before the hearing of the petition, the Court may order that natice 
of the order fixing the date for hearing the petition shall be served on 
his legal representative or on such other person as the Court may think 
fit in the manner provided for the service of summons.” 

In the old Indian Insolvency Act there was no specific pro- 
vision for continuing the proceedings on the insolvent’s death 
before adjudication, notwithstanding that, the proceedings were 
continued against the debtor. This defect has now been re- 
medied by section 93 of the Presidency Towns Insolvency Act. 

The words “so far as may be necessary for the realiza- 
tion and distribution of the property of the debtor” were enacted 
in the place of the words “as if he were alive” in order to obviate 


any objection that may be put forward:to the continuation of _ 


the proceedings by reason of some of the provisions contained in 
the Provincial Insolvency Act such as those in section 43 with 
regard to the application for discharge. The latter portion of 
the first paragraph of section 43 is 
. « If the debtor does not apply for an order of discharge 
within the peod specified by the Court, the order of adjudication shall be 
annulled, and the provisions of section 37 shall apply aceordingly.’’ 
A deceased person cannot apply for discharge If 
the words “as if he were alive’ were in section 43, 
it might be contended that no application having been made 
within the time fixed by the Court for discharge the adjudica- 
tion should be annulled. There are other provisions in the Act 
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with regard to the conduct of the insolvent. In order to obviate 
any difficulty that might arise in continuing the proceedings by 
reason of these provisions the words abovementioned were enact- 
ed. All that is necessary after the insolvent’s death is to see 
that the assets of the insolvent are realized and distributed among 
the creditors. The Court is not interested after the insolvent’s 
death in considering his conduct except in so far as applica- 
tions for setting aside fraudulent preferences and fraudulent 
alienations are concerned. The words “so far as may be neces- 
sary,” etc., make the meaning of the section 17 clear, namely, 
that after the debtor’s death the proceedings in insolvency do 
not come to an end, whether he had been adjudicated an insolv- 
ent before bis death or not. 


It is not disputed that if the adjudication had been made ~ 
before the debtor’s death the proceedings could be continued 
against the estate, and the objection that it cannot be continued 
if he had died before adjudication is on the face of section 17 
untenable. 

A further argument was urged that the Presidency Towns 
Insolvency Act makes provision for the administration of the 
estate of a perosn dying in insolvent circumstances and there 
is no corresponding provision in the Provincial Insolvency Act. 
It is no doubt true that under section 108 of the Presidency 
Towns Insolvency Act the estate of a person dying in insolvent 
circumstances could be administered in insolvency on the appli- 
cation of a creditor whose debt would have been sufficient to 
support the insolvency petition against. the debtor had he been 
alive. But the absence of this provision in the Provincial Insol- 
vency Act does not lend support to the contention of the appellant 
that if the debtor dies before the adjudication order, the pro- 
ceedings against him under the Insolvency Act cannot be 
proceeded with. 

It is further urged that no order of adjudication could be 
passed but the proceedings may be continued for the purpose 
of paying the creditors. This argument overlooks the fact that 
the assets of the insolvent could not be realized unless his 
estate’ is vested in the Official Receiver, for no person would 
sell what is not vested in him, and the property of an insolvent 
vests in the Court only on adjudication under the Provincial 
Insolvency Act, and the Court by an order vests the property 
in the Official Receiver. If there is no vesting of the property 
in the Court or in the Official Receiver, how could the Court 
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or receiver proceed to realise the insolvent’s assets? , The order 
of adjudication is therefore essential for the realisation and 
distribution of the property of the debtor. When the Court 
orders an insolvent’s estate to be administered in insolvency under 
section 108 of the Presidency Towns Insolvency Act, the property 
of the deceased vests in the Official Assignee under section 109 
of the Act, and under the Provincial Insolvency Act it is only on 
adjudication that the property of the insolvent could be ordered 
to vest in the Official Receiver. 

This point was specifically decided by Madhavan Nair and 
Jackson, JJ., in Venkatarama Aiyar v. Offictal Recetver, 
Timnevelly.© The learned Judges held that 

“There is no reason why we should assume that the Jaw according 
to the Provincial Insolvency Act should be understood in a different way 
{rom the law according to the Presidency Towns Insolvency Act.” 

We have no hesitation in holding that section 17 of the 
Provincial Insolvency Act applies to a case of a debtor dying 
before the order of adjudication whether the petition for adju- 
dication was presented by a creditor or by the debtor. 

Point No. 2.—It was attempted on behalf of the appellant 
to show that the judgment of the Subordinate Judge in a pre- 
vious proceeding, Exhibit B, was misunderstood by the District 
Judge. We have looked at the judgment and we cannot say that 
the learned District Judge has misconstrued Exhibit B. What 
the Subordinate Judge found in O.S. No. 34 of 1921 was that, 
instead of the Ist respondent being indebted to Vedamurthi 
Mudaliar,; Vedamurthi Mudaliar was indebted to the 1st respond- 
ent, and so he dismissed Vedamurthi Mydaliar’s suit against the 
lst respondent. From the evidence it is quite clear that a large 
sum of money was due to the Ist respondent from the deceased 
Vedamurthi Mudaliar. We agree with the learned Judge in 
holding that the 1st respondent’s debt was one upon which an 
application for adjudication could be founded. 

Point No. 3.—This is also one of fact. It was urged that 
there is nothing to show that Exhibit A was executed with a 
fraudulent intention and that the learned Judge was not justified 
in finding that it was an act of bankruptcy. From the natufe of 
the document and from the circumstances of the case both the 
Courts have come to the conclusion that the document was 
executed for the purpose of defeating or delaying creditors. A 
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mere perusal of the document is sufficient to show that the debtor 
received no ‘present advantage by transferring the larger portion 
of his property in favour of Muthu Kamakshiappa Mudaliar. 
The consideration was Rs. 48,000 and the present advance was 
only Rs. 439; the rest was all to be paid to creditors. This was 
executed on the 25th October, 1921 and the petition for adjudi- 
cation was filed on 24th January, 1922. Muthu Kamakshiappa 
Mudaliar is a near relation of the debtor. The debtor was in 
embarrassed circumstances at the time as is clear from the 
evidence. He could not have derived any benefit to himself by 
selling the property at that time; and the consideration for the 
sale déed was a large amount, nearly the whole of which was to 
be paid to creditors. A jury is entitled to come to the conclu- 
sion on the evidence that the transaction was a fraudulent one 
and under section 6 such a transaction is an act of bankruptcy. 
In a case not dissimilar to the present it was held by a Bench 
of this Court that the transaction was a fraudulent one—Tha 
Official Assignee of Madras v. Sheikh Moideen Rowther.© We 
agree with the lower Courts in holding that the transaction was 
a fraudulent one and that tere was an available act of bank- 
ruptcy for the creditor to apply under the Act for the adjudica- 
tion of Vedamurthi Mudaliar as an insolvent. 

In the result the appeal fails and is dismissed with costs. 
Two sets to be paid out of the estate. 

The Civil Revision Petition is dismissed. 

Ramesam, J.:—I agree. ` 

N.S. Appeal and Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] 


PRESENT:—LorD Carson, Lorp SALVESEN AND SIR 
LANCELOT SANDERSON. 


Sri Raja Bommadevara Naganna Nayudu 


Bahadur and another .. Appellants* (Defts.) 
v. 
Sri Raja Ponad Rajya Lakshmidevi 
Amma Garu .. Respondent (PIF.). 


Hindu Law—Wife living apart from her husband, disentitled to main- 
tenance. 





*P. C Appeal No. 39 of 1926 ` 4th May, 1928. 
6. (1927) I.L.R. 50 M. 948: 53 M.L.J. 890. 
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In a suit brought by a Hindu wife for arrears of maintenance, held, 
on the evidence, that the plaintiff was not justified in living separately 
from her husband, and as she voluntarily chose to live away from him, she 
was not entitled to maintenance. 


Judgment of the High Court reversed. 


Appeal No. 39 of 1926 from a judgment and decree of the 
High Court, Madras (Spencer, C. J. and Srinivasa Iyengar, J.), 
dated the 18th August, 1924, reversing a judgment and decree, 
dated the 22nd December, 1920, of the Additional Subordinate 
Judge of Elore. 


The facts of the case appear sufficiently from the judg- 
ment of their Lordships, and also from the report of the case 
in the Court below, see 87 I.C. 571. 

Dunne, K. C. and K. V. L. Narasimham for appellants. 

De Gruyther, K. C., Parikh and Subba Row for respondent. 

4th May, 1928. The judgment of their Lordships was deli- 
vered by 


Lorp Carson :—This is an appeal from a judgment and 
decree, dated the 18th August, 1924, of the High Court of 
Judicature in Madras, reversing a judgment and decree, dated 
the 22nd December, 1920, of the Court of the Additional Sub- 
ordinate Judge of Ellore. 


The suit was brought by the respondent (plaintiff) against 
~- her husband, the Zamindar of Vallur, hereinafter referred to as 
defendant 1, to recover twelve years’ arrears of maintenance. 
Shortly after the commencement of the suit defendant 1 
died, and the appellants, who are his two sons by another wife, 
were added as his legal representatives and were made and are 
defendants 2 and 3 in the suit. 


The respondent was married to defendant 1 about 
the year 1878. She had two sons and one daughter by him. 
The sons died young. A few years later her husband married 
Chaya Devi, a younger sister of the respondent, with her consent, 
and of that marriage there were two sons (the appellants) and 
three daughters. Another sister of the respondent’s was subse- 
quently married to Bhashyakarlu Nayudu, an undivided brother 
of defendant 1. 

It was not in dispute that the respondent left her husband’s 
house in November, 1894, in the absence of her husband, taking 
with her his children, and accompanied by her sister the said 
Chaya and the said Nayudu, her husband’s brother, and had not 
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lived with her husband or in his house as his wife for a period 
of 23 years before his death. The main question in the action 
was whether she was justified under the circumstances proved in 
so leaving her husband’s house, and in continuing to remain away 
for all the intervening years that elapsed until the present suit 
was brought. 

Other questions were raised in the course of the trial as to 
whether the respondent had waived her right to maintenance 
and whether she was estopped from claiming it, but as these 
issues were found in favour of the respondent by both Courts 
below, they have become immaterial and have not been dis- 
cussed before this Board. 

The Additional Subordinate Judge of Ellore, who heard 

the case at considerable length on the 22nd December, 1920, 
dismissed the respondent’s claim holding that she had no justi- 
fication for living separate from her husband during the period 
for which she claimed maintenance. 
° On appeal to the High Court of Judicature at Madras the 
judgment of the Additional Subordinate Judg: was reversed by 
a judgment and order dated the 18th August, 1924, awarding 
the plaintiff Rs. 43,200 as arrears of maintenance at the rate of 
Rs. 300 per month for twelve years. From that decree the de- 
fendants 2 and 3 have appealed to His Majesty in Council. 

The question to be decided is, therefore, solely one of fact 
and arises in the fourth issue framed for the trial of the action, 
viz., 

Í “ whether the circumstances mentioned in the plaint are true and 
whether they justify plaintiff in bringing this action?” 

Having regard to the length of time which had elapsed .be- 
fore the present proceedings were instituted and the case attempt- 
ed to be proved at the trial, it is important to examine not 
merely the case made by the plaint but certain other proceedings 
which are on record and in which the plaintiff was involved. 
The case as put forward in the plaint is as follows: 

'“ About the year 1889 disputes arose between defendant 1 and his 
younger brother, who demanded partition of the estate. The defendant, 
with.intent to defraud his brother in case of a division of the estate, 
attempted to suppress valuable properties by converting them into currency 
notes and by transferring them to Hyderabad For this purpose he engaged 
a number of subordinates who were ready to assist him in his evil design. 
Boddu Narasimha Rao was chief among them. As a means of securing their 
thorough co-operation in his design he offered to give his daughters in marri- 
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course, as the daughters were not willing to accept the matches. About this 
time the defendant was entirely under the influence of a dancing woman 
named Mahalakshmi, at whose instance he was already defaming, abusing, 
leating and otherwise ill-treating his wives, the plaintiff and her sister. 
Boddu Narasimha Rao made common cause with the defendant and his 
dancing girl, and all the three conspired against the plaintiff and her sister 
and the defendant’s brother. They made the place so hot for plaintiff 
and others that they had to flee for their lives from Pangidigudem to 
Cocanada about November, 18%, after having applied for police protection.” 


The defendant No. 1 in 1895 took proceedings against the 
respondent and his second wife, her sister, complaining that, 
during his absence at Secunderabad, his said wives unlawfully 
took away his minor children out of his keeping in Pangidi- 
gudem without his consent and against his will, In those pro- 
ceedings the respondent attempted to justify her action on the 
grounds of the first defendant’s gross neglect, ill-treatment and 
immorality. Although various delays were granted to enable 
these charges to be proved, the respondent did not produce a 
single witness, and on the 30th August, 1895, judgment was 
given by the Subordinate Judge at Ellore ordering the children 
to be given up to the respondent’s,husband, defendant 1. 


One more important matter on record ought to be considered 
before approaching the evidence prodiced at the trial. 


When the respondent left her husband’s house she was, as 
already stated, accompanied by her husband’s younger brother, 
with whom, as stated in the plaint, her husband had differences 
and with whom the respondent apparently took sides. In the 
year 1898, proceedings were taken by the said brother against 
the respondent for alleged loans due by her to him, and it is 
important to observe that, in giving judgment dismissing the 
suit on the 2nd December, 1898, the Subordinate Judge at 
Cocanada, in the course of his judgment, said: 

“Plaintiff admitted that he was warned by his brother (defendant 
1) not to talk to defendants (of whom one’‘was the respondent), 
but to quit his house at once, and in spite of this warning he brought 
them away to Cocanada, planning for their eat from Pangidigudem in a 
very cunning way, as will be seen from his letters .. giving them some 
hopes of his adopting a son of the defendant and makingeover to him the 


property to be received under the partition suit he had taid against their 
husband.” 


Bearing these matters in mind, it is necessary now to con- 
sider the case made by the respondent at the trial of this action, 
which took place in 1920. No case was attempted to be proved 
of the alleged conspiracy to defraud the husband’s brother, but 
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in her evidence the tespondent for the first time, after making 
various other complaints, deposed as follows:— 


“One day, when myself and Chaya Devi Amma were taking our meals, 
some pills were found in the fish curry. They were thrown to a dog and 
the dog ate the same and died. We gave up taking our food. Then we 
got afraid lest we should lose our lives by remaining here and sent word to 
Cocanada in order to save our lives We sent word to Cocanada to our 
mother; our mother caused a petition to be presented to the Collector, 
praying we should be set free.” 


The learned Trial Judge, who bas examined this allegation 
and the evidence in support of it with great care, having regard 
to theeseriousness of the charge and the time at which it was first 
made, came to the conclusion that it was proved to be a com- 
plete myth. In the 24th paragraph of his judgment he states his 
reasons for coming to that conclusion, and amongst other matters 
states as follows :— | 


“The first defendant’s brother was at Pangidigudem when this incident 
ig said to have occurred, and he was a confidant of the plaintiff and of her 
sister. Yet the plaintiff admitted in her evidence she did not report this 
incident to the first defendant’s brother. She did not make any report to 
the police about this. Nor did she address any letter to-the Raja (ie 
ber husband) informing him of the incident. The second defendant and 
other people who were in Pangidigudem and who ought to have known 
about the incident if it had really occurred, say that they have never 
heard of such an incident. This incident was not mentioned in previous 
litigation, civil and criminal, between the first defendant and his wives 
J am clearly of opinion that the poison incident has been invented for the 
purpose of this suit in order to find some justification for plaintiff's continued 
absence at Cocanada for 23 years. If this incident is rejected as false there 
could be no other justification for the plaintiff to live away from her 
husband.” 


With that conclusion of the learned Subordinate Judge their 
Lordships agree with the result that it is impossible to rely upon 
any evidence given by the plaintiff. It is unnecessary to repeat 
in detail the careful analysis made by the Subordinate Judge of 
all the evidence and. contentions put forward on one side and 
the other and the various suggestions of demands for mainte- 
nance and restoration which took place during the long series of ` 
years. It is sufficient to observe that their Lordships are of 
opinion that there was no real attempt to enforce a claim for 
maintenance or to procure a return to her husband’s house 
during the long series of years which had elapsed prior to the 
bringing of this action, and their Lordships agree with the Sub- 


` ordinate Judge when he says in paragraph 29: 
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“I have shown in the above paragraphs sufficient facts which must 
lead to the conclusion that the plaint ff voluntarily lived at Cocanada apart 
from her husband for a period of 23 years without justification.” 


It is true that the learned Judges in the High Court of Judi- 
cature at Madras took a different view of the facts from that 
formed by the Subordinate Judge. The learned Chief Justice 
believed the poisoning story, and states that it “was the im- 
mediate occasion for their leaving the protection of his house.” 


The other learned Judge does not mention the poisoning 
incident, but finds an excuse from the nature of the evidence 
given by stating that: T 

“When the women of a particular family observe a kand of quasi-gosha, 
as they do in most zamindar families, it is not possible to obtain such 
direct evidence of ill-treatment or cruelty as may be possible in other cases. 
Further, the ill-treatment is not likely to be open or brutal, but insidious, 
and much more galling.” 


Their Lordships cannot agree with the conclusions of fact 
come to by the High Court and are satisfied, for the reasorts 
already stated, that the judgment of the learned Subordinate 
Judge is to be preferred, and they will accordingly humbly 
advise His Majesty that this appeal should be allowed, that the 
decree in the High Court of Judicature in Madras of the 18th 
August, 1924, should be set aside, that the judgment and decree 
passed by the Court of the Additional Subordinate Judge at 
Ellore, dated the 22nd December, 1920, should be restored, and 
that the respondent should pay to the appellants the costs of 
this appeal and of the appeal to the High Court of Judicature 
at Madras. e 


Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondent: Douglas Grant and Dold. 
K.J.R. a «Appeal alowed. 


Viscount 
Sumner. 
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PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces. | 


PRESENT :—ViscounT SUMNER, MR. AMEER ALI AND 
SIR Jonn WALLIS. 


Ramgopal and others ~.. Appellants* (Defts.) 


vV. 
Dhanji Jadhavji Bhatia, trading under the name 

of The Andain Company ;. Respondent (PI). 

Indjan Contract Act (1872), S. 73—Damages for breach of contraci— 
'Remoteness of damage—Loss of profits—Finding of fact of Appellate Court 
—Credrbility of witnesses 

Damages awarded to the plaintiff for breach of contract, held (ın 
the circumstances of the present case) not to be intrinsically too remote. 
“The amount of profit the plaintiff could have made, if the defendants had 
held to their contract with him, ıs the amount of the loss, which naturally 
arose in the usual course of things from their breach of ıt, which also the 
parties knew when they made the contract to be likely to result from a 
breach of it”. 

In case of a breach of contract, a party claiming damages is bound 
to take reasonable steps to mitigate his loss (see the “Explanation” to 
S. 73 of the Indian Contract Act, 1872). 

On a pure question of credibility of witnesses the Privy Council will 
not lightly disturb a finding of fact arrived at by the Court of Appeal in 
India. 

Appeal No. 68 of 1927 from a decree of the Court of the 
Judicial Commissioner, Central Provinces (Messrs. Hallifax and 
Kotwal), dated the 20th December, 1924, reversing a decree of 
the Second Additional District Judge of Akola, dated the 20th 
January, 1921. 

The material facts of the case are set out in their Lord- 
ships’ judgment. 

Dunne, K. C; Parikh and Hyam for appellants. 

Lowndes, K. C. and Raikes for respondents. 

17th May, 1928. Their Lordships’ judgment was delivered 
by . 

VISCOUNT SUMNER :—The respondent, who was the plaintiff 
in the suit, claimed against the legal representatives of the part- 
ners in a firm now dissolved, who are the present appellants, to 
recover damages for breach of a contract to gin for him in their 
ginning factory raw cotton, which he contemplated buying and, 





*P.C. Appeal No. 68 of 1927. 17th May, 1928, 
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when ginned, pressed and made up into bales, proposed to sell 
on the market in Bombay or elsewhere. 

At the trial the Second Additional District Judge of Akola 
decided that the alleged contract was not proved and he dis- 
‘missed the suit. Thereupon the plaintiff appealed to the Court 


of the Judicial Commissioner for the Central Provinces. Be- ` 


fore the appeal came on to be heard, the Judge was removed from 
his office for judicial misconduct, not however connected with 
this case. Accordingly, in the language used by the members 
of the Judicial Commissioner’s Court, 

“In the lower Court the plaintiff’s suit was dismissed. In this Court 
it was agreed that no reference should be made to the very long judg- 
‘ment of that Court, for reasons which need not be specified. In this Court 
it ıs not seriously contended for the respondents that the contract alleged 
by the plaintiffs was not duly made and was not a binding contract. That 
is anyhow very completely proved by the plaintiffs evidence.’’ 


In view of this passage it is difficult to see how their Lord- 
ships could review a finding of fact thus arrived at. Without 
dealing with the technical effect which such an agreement might 
be deemed to have, it is plain that on a pure question of credi- 
bility of witnesses, their Lordships have no better competence 
to determine where the truth lay than the Appeal Court had, if 
so much, nor was the contention pressed at the bar that they 
ought to endeavour to do so. 


There remains the question whether, as the appellants urged, 
the damages were intrinsically too remote, and had been award- 
ed on wrong principles. As to this the judgment under appeal 
says— 

` “It is further quite apparent that the amount of profit the plaifitiff 
could have made, if the defendants had held to their contract with him, 
is the amount of the loss, which naturally arose in the usual course of 
things from their breach of it, which also the parties knew when they 
made the contract to be likely to result from a breach of it”? 

The appellants argued that the plaintiff’s expected profit 
was a speculative amount and too remote; that he had little or 
no cotton to be ginned and bought none; and that in any case 
he could get no more than the extra cost paid,to other mills 
for ginning such cotton as he tendered to them. With these 
contentions their Lordships cannot agree. 

The contract found by the Court was one made at the be- 
ginning of the cotton season, by which during six months or so 
the defendants were to place their mill at the plaintiff's disposal 
for half its working time at fixed rates in order to gin cotton, 


R—32 


PC. 





Remgorel 


Dhanji 
Jadhav 
Bhatia. 





Viscount 
Sumng. 
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which he contemplated buying and for his part undertook to 
procure and supply to them. The contract is one of a familiar 
type. The customer proposes over a prolonged period to buy a 
raw product from the growers, prepare it and pack it for sale, 
and dispose of it to purchasers at a profit. In a sense it is 
and must be a speculative business, but it suits him, by getting 
the cost of ginning and pressing fixed in advance, to introduce 
a factor of certainty into his calculations, leaving himself only 
at the risk of fluctuations in the buying and selling prices of 
the cotton. But for this he might find the ginning mill advancing 
prices as the selling price of baled cotton rose, and, his neces- 
sities being thus taken advantage of, a substantial part at least 
of anticipated profit would be intercepted by the mill. On 
the other hand, to get its overhead and running charges 
secured, in whole or in part, by a contract guaranteeing half- 
time employment at any rate, might be an arrangement that 
would suit the mill very well, leaving it to apply changes of 
rates to other customers and their cotton. Essentially then an 
estimate of profits woud be the natural way of measuring the 
plaintiffs loss and, though only an estimate, it could be cor- 
rectly formed by the Court, the actual course of markets being 
known at the date of the trial So far then the appellants’ 
criticism fails. As to their other point, though no doubt the 
plaintiff was bound to take reasonable steps to mitigate his 
loss, the present argument requires that, after the appellants’ 
breach, he should have bought the cotton, which both parties 
knew he had not yet done, and then have tendered it for gin- 
ning to other mills in order to cut down his loss for their 
benefit to a mere difference in ginning rate. The fact, how- 
ever, is that this was a case of anticipatory breach. The con- 
tract was repudiated almost as soon as it.was made, and, the 
intended operation being thus baulked, the plaintiff was entitled 
to measure his damages as they then stood and ‘could not be 
required by the defendants to buy the cotton, which they had 
announced in advance they would not gin for him. Their Lord- 
ships are therefore of opinion that the appeal fails and should 
be dismissed with costs, and so they will humbly advise His 


Majesty. 
Solicitors for appellants : Barrow, Rogers and Nevill. 


Solicitors for respondents: Lattey and Dawe. 
K.J.R. lew l | Appeal dismissed. 
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l PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 
PRESENT; —LORD SHAW, Logn CARSON AND LORD ATKIN. 


Maharaja Bahadur Kesho Prasad 
Singh .. Appellant* (PLf.) 


v. 
Madho Prasad Singh and others .. Respondents (Defts.) 

Limitation Act (IX of 1908)—Adverse possession—Decree obtained in 
action to resume possession—Defendant neveriheless continuing in #hdis- 
turbed possession, 

In an action of ejectment brought in 1919, the question was whether 
the defendants had established a title to the property by adverse posses- 
sion for over 12 years. It appeared that the plaintiffs predecessor had 
in the year 1887 obtained (in effect) a decree entitling him to resume 
possession of the property, but that notwithstanding such decree the de- 
fendants and their predecessors continued in possession, and that no- 
thing was done by the plaintiff’s predecessors to disturb their (defendants’) 
possession, es 

Held, that the suit was barred by reason of the adverse possession of the 
defendants and their predecessors exceeding the period of 12 yearsft. 


Judgment of the High Court affirmed upon a different ground. 


| Consolidated Appeals No. 74 of 1925 from two decrees of 

the High Court, Patna (Das and Ross, JJ.), dated the 4th 
June, 1924, confirming two decrees of the Subordinate Judge 
of Shahabad, dated the 16th May, 1921, which dismissed two 
| suits instituted by-the appellant against the respondents. 

The facts of the case are sufficiently stated in the judg- 
ment of Mr. Justice Das; see I.L.R. 3 Pat. 880. 

De Gruyther, K. C. and Ratkes for appellant. 

Upjokn, K. C., Gordon Brown, Mahabir Prasad and 
Kurupp for respondents. 

23rd March, 1928. Their Lordships’ judgment was 
delivered by = 

Loro SHaWw:—These are consolidated appeals against 
decrees of the High Court of Judicature at Patna. They refer 
to the right of property in two villages, Majhwari,and Bhatauli. 

With regard to the possession of those villages, it cannot be 
controverted, and it has been admitted at the Bar, that ‘both 
villages have been possessed by the respondents for a long period 
of time (which may be said to have begun in 1887) until the 








*P.C. Appeal No. 74 of 1925. 23rd March, 1928 
tSee (1922) I.L.R. 46 Mad. 525: 43 M.L.J. 737—K.J.R. 


Shaw. 
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present day. Any challenge of their title to hold these pro- 
perties would be excluded by the Limitation Act, it being per- 
fectly clear that their possession far exceeded the period of 
limitation of 12 years which would affect this case. 


Their Lordships think it unnecessary to go into the details 
of the possession of either party. They are satisfied, however, 
that the grounds taken by the Subordinate Judge are the true 
grounds upon which this case should be decided. They do not 
feel, as at present advised, concerned with the question, some- 
what anxiously discussed, of merger by the High Court. They 
think these things are irrelevant to the true issue, which is one of 
adverse possession or no adverse possession. 


Upon that subject a convenient date is the date 1887. It 
turned out that at that time the Maharaja was desirous to re- 
sume possession of the estates which were the subject of grant, 
including the two villages in question. At that juncture a cer- 
tain widow was in possession, and the allegation was that she 
was entitled to these two villages by reason either of a gift or 
some deed of arrangement made by the Maharaja himself. 
That did not prevent him, however, from taking an action to re- 
sume possession. He accordingly obtained his decree, but 
having obtained his decree, nothing was done with regard to the 
possession of the villages of the respondents, and it is not denied 
that the respondents and their predecessors did continue, not- 
withstanding that decree to possess, as they, have done to this 
day, the.two villages in question. 

There might be another date from which limitation might 
rin, namely, 1864. More contentious matter might arise with 
regard to that, but with regard to the 1887 date and the pos- 
session from that time, the case is plain and has been clearly 
and correctly dealt with by the Subordinate Judge. Their 
Lordships will humbly advise His Majesty to refuse the appeal 
with costs. 

Solicitors for appellants: Watkins and Hunter. 

Solicitors for respondents: Douglas Grant and Dold. 

KJ.R. Appeal dismissed. 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm Murray Coutts Trorrer, Kt., Chief 
Justice, Mr. Justice BEASLEY AND Mr. Justice MADHAVAN 


Narr. 

Perumal Pillai .. Petitioner (1st Deft.) 
v. 

Perumal Chetty and another .. Respondents (Plffs. 2 and 3). 

Cil Procedure Code (V of 1908), O. 22, R. 3, 4 and 10—Prelwninary 
decree in a morigage suit—Death of plaintiff subsequent to—Legal repre- 
sentative not brought on record within three tmonths—Sedt if abates— 
Application for setting aside abatement after three months—Order hy Court 
‘that suit did not abate—Appeal—Revision—Ctvil Procedure Code, O. 43 
R 1, cl. (e). 

Order 22, Rules 3 and 4 of the Civil Procedure Code do not apply 
to cases of death after the passing of the preliminary decree in a suite 

Subbarayudu v. Ramadasu, (1921) LL.R. 45 Mad. 872 : 42 M.LJ. 
301 overruled. 

Lachmi Narain Marwari yv. Baknakund Marwari, (1924) L R. 51 LA. 
321 : LL.R. 4 Pat 61 : 47 M.LJ. 441 (P.C) and Chapman v. Day, (1888) 
48 LT. 907 referred to. 

Per Wallace, J. (in the Order of Regerence to a Full Bench) Supe 
quent to the passing of the preliminary decree in a mortgage suit, the plain- 
uft died. A person who claimed the mortgage right by virtue of a 
registered will by the plaintiff applied to the Court, more than three months 
after the date of the plaintiff's death, for setting aside the abatement of the 
suit The Court held that O. 22, R. 3 did not apply as the death of the 
plaintiff was subsequent to the passing of the preliminary decree but that 
0. 22, R. 10 applied and that therefore the application was not barred by 
limitation,” The judgment-debtor preferred a Civil Revision Petition to 
the High Court A preliminary objection was raised that no revision lay. 

Held, that the order of the lower Court was not appealable as the 
order was merely that there had been no abatement and the lower Court 
did not purport to give or refuse to give leave to continue the suit, and 
therefore the Civil Revision Petition was maintainable. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High’ ‘Court to revise the 
order of the Court of the District Munsif of Palni, dated 1st 
August 1925, and passed in I. A. No. 159 of 1925 in O. S. 
No. 587 of 1920. 

[This petition first came on for hearing on 20th April, 1927, 
before his Lordship Wallace, J.] 

N. Swaminathan for petitioner. 

P. R. Srinivasan for P. N. Appuswami Atyar for 
respondents. 


#C.R.P, No, 1216 of 1925. 9th February, 1928. 
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The Court made the following 

Orper:—The preliminary decree in a mortgage suit was 
passed on 18th November, 1921. The plaintiff died on 25th Feb- 
ruary, 1922. On 17th February, 1925, the respondent in the Civil 
Revision Petition put in an application under section 151, Civil 
Procedure Code, and section 5 of the Indian Limitation Act, 
praying that the abatement of the suit be set aside. He claims 
the mortgage right by virtue of a registered will by the original 
plaintiff bequeathing it to him. The judgment-debtor’s conten- 
tion was the suit had abated three months after the plaintiff 
was dead and cannot now be revived. The District Munsif 
held that Order 22, Rule 3 did not apply, but Order 22, Rule 10, 
that the suit was still pending and that the respondent’s applica- | 
tion was in order and not barred by limitation. The 1st defend- 
ant has put in this Civil Revision Petition contending that the 
District Munsif has erred in law. 

The respondent raised a preliminary objection that no Civil 
Revision Petition would lie because the District Munsif has pur- 
ported to act under Order 22, Rule 10 and orders under that rule 
are appealable and that since*an appeal lies no right to come up 
in revision can be admitted. To this the petitioner rejoins that as 
the District Munsif’s order is merely that there has been no abate- 
ment and does not purport to give or refuse to give leave to con- 
tinue the suit, no appealable order has been passed. I think 
this contention must prevail. If the matter had been taken up 
on appeal, an Appellate Court might very well have refused to 
entertain it on the ground that no order of an appealable nature 
had been passed. I overrule the preliminary objection. 


On the merits, the decision must turn on the question 
whether or not the suit did abate, three months after the death 
of the plaintiff, or, as the question presents itself in this case, 
whether or not a suit can abate or will abate after a decree 
therein has been passed. There is a direct ruling of this Court 
on very similar facts in Subbarayudu v. Ramadasu * by a Bench 
which holds that when a preliminary decree in a mortgage suit has 
been passed and the plaintiff dies thereafter, an application by 
his legal representative to be brought on record must be made 
under Rule 3 and not Rule 10 of Order 22. This ruling has 
been followed—without discussion—by another Bench in 
Natesa Pillai v. Kannammal.* Respondent contends that this 


1, (1921) ILL.R. 45 M. 872: 42 M.L.J. 301. 
2, (1923) 46 M.L.J. 181. 
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ruling requires reconsideration and requests me to refer the 
matter to a Bench. Subbarayudu v. Ramadasu! refers to a 
ruling in Bhugwan Das Khetiry v. Nilkanta Gonguli,? a ruling 
under the old Code, where it was held that section 365 (cor- 
responding to Order 22, Rule 3) applies olny in the case of the 
death of a plaintiff before decree. I do not myself find that 
case of much assistance, since I am not able to accept the general 
principle there laid down that the right to sue may continue even 
after a final decree. I think it is difficult to maintain that a 
right to sue continues after a suit has come to an end by a 
final decree. After the final decree the right to sue has been 
transformed into a right to execute and by Rule 12 of Order 22, 
Rule 3 does not apply to execution proceedings. To allow 
an application of Rule 3 even after a final decree has been 
passed, would seem under the new Code at least, if not under 
the old Code, to contradict Rule 12. On the other side I have 
been referred to a ruling of the Nagpur Judicial Commissioner 
reported in Tudaram v. Tukoram‘ and, as at present advised, 
I am inclined to agree with the arguments therein set out. An 
argument put forward by the respondent in support of thatyview 
is that Rule 9 (1) of Order 22 #mplies that a cause of action 
does not ordinarily come to an end when a suit abates, since 
it was necessary to lay down specifically that no fresh suit on 
the same cause of action is maintainable when a suit has abated. 
Now a cause of action does not persist beyond the decree in 
that action, and therefore equally an abatement does not come 
into being after a decree has been passed. Now, if there is 
an abatement after decree, the cause of action is continuing 
after the decree and could be sued on in a separate suit. This 
would produce an anomalous result. To prevent this result, 
Rule 9 had to be enacted. Beyond this, however, if the cause 
of action as such is terminated by the decree, it would follow 
that the right to sue on that cause of action likewise comes to 
an end, even though for certain purposes the suit continues. 
In that view Order 22, Rule 3 would not apply to a case in which 
a preliminary decree has been passed and the only rule appli- 
cable would be Order 22, Rule 10. Under the old Code that 
certainly would have been the position, and under the old Code 
the suit would never have abated since the one and only decree 
in it would have been passed. 


1, (1921) I.L.R. 45 M. 872: 42 M.L.J. 301. 
3. (1904) 9 C.W.N. 171. 
4, (1920) 64 I.C. 307: 17 N.L.R. 81. 
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It is further contended by the respondent that Order 22, 
Rule 3 cannot apply because he is not a legal representative, 
being merely a legatee, but that argument would hardly help 
him if the suit had abated because the true legal representative 
did not apply in time under Rule 3. So this point is not 
different from the one already dealt with. 

For the reasons I have given I am of opinion that the 
ruling in Subbarayudu v. Ramadasu' does require some recon- 
sideration and I comply with the request of the respondent and 
refer this case to a Bench for decision, or reference, if it thinks 
fit, to a Full Bench. 


[This Civil Revision Petition came on for hearing on 31st 


October, and 7th November, 1927, before their Lordships Sir 


C. V. Kumaraswami Sastriar, Kt., and Wallace, JJ.]. 

B. V. Viswanatha Aiyar for N. Swaminathan for 
petitioner. . 

C. S. Venkatachariar for P. N. Appuswami Atyar for 
respondents. 

The Court made the following . 

ORDER OF REFERENCE to A FULL Bencu.—The question 
for decision in this revision petition is whether Order 22, Rule 3, 
Civil Procedure Code, applies to a case where a preliminary 
decree has been passed in a mortgage suit and the decree-holder 
dies subseqent to the passing of the preliminary decree and 
before the final decree is passed. The facts are shortly these:— 

The preliminary decree in the motgage suit was passed on 
the 18th of November, 1921. The plaintiff died on the 25th of 
February, 1922. On the 17th of February, 1925 the respondent 
in the Civil Revision Petition put in an application under section 
151, Civil Procedure Code, and section 5 of the Indian Limitation 
Act praying that the abatement of the suit be set aside. He 
claims the mortgage right by virtue of a registered will by the 
original plaintiff bequeathing it to him. The judgment-debtor’s 
contention was that the suit had abated three months after 
the plaintiff died and cannot now be revived. The District 
Munsif held that Order 22, Rule 3 did not apply, but Order 22, 
Rule 10, that the suit was still pending and that the respondent's 
application was in order and not barred by limitation. The 
lst defendant has put in this Civil Revision Petition contend- 
ing that the District Munsif has erred in law. We are inclined 
to hold that Order 22, Rule 3 does not apply to cases where 
ge a E na A ae Ee a ee PANG 
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the law requires successive decrees to be passed and where the 
death of a party occurs after the passing of the preliminary 
decree. 

The preliminary decree for sale in a mortgage suit declares 
the amount due to the plaintiff on account of principal and interest 
and costs calculated up to the date of the decree and where 
interest is payable declares the rate of interest to be paid until 
realization. Then it says that if the defendant pays the amount 
so decreed into Court on a particular date, the plaintiff should 
deliver the documents and if required transfer the property to 
the defendant and, if necessary, give possession. In default of 
such payment it directs the property to be sold. It then gives 
liberty to the plaintiff to apply for a personal decree for the 
balance if any. 

It will thus be seen that all the questions in issue between 
the parties are settled and after the preliminary decree is passed 
the only question at the time of the passing of the fmal decree 
is whether there has been payment as directed. As regards 
all other matters the cause of action has become merged in the 
preliminary decree. If the cause ofsaction as such is terminated 
by the decree it follows that the right to sue on this cause of 
action likewise comes to an end even though for certain purposes 
the suit continues. In this view Order 22, Rule 3 would not 
apply to a case in which a preliminary decree has been passed and 
. the only rule applicable will be Order 22, Rule 10: 

Where a preliminary decree has been passed, it is difficult 
to see how the death of a party subsequent to the passing of the 
preliminary decree can wipe out the decree if a legal representa-, 
tive was not brought on record within time and enable the 
Court to dismiss the suit. In Lachm Narain Marwari v. 
` Balmakund Marwari" their Lordships of the Privy Council 
observe : . 

“After a decree has once been made in a suit, the’ suit cannot be dis- 
missed unless the decree is reversed on appeal The parties have, on the 
making of the decree, acquired rights or meurred Jiabilities which are 
fixed, unless or until the decree is varied or set aside.” 

The preliminary decree in that case for partitién had been 
passed and the case was sent back to the Subordinate Judge by 
the High Court to pass a final decree. As the plaintiff failed 
to appear on the day appointed by the Subordinate Judge, he 
dismissed the suit. Their Lordships of the Privy Council set 
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aside the order on the ground that as the preliminary decree 
had been passed, it could not be affected by any subseguent 
default of appearance. In Bhatu Ram Modi v. Fogal Ran ° it 
was held following the decision of the Privy Council in Lachws 
Narain Marwari v. Balmakund Marwari” that where a decree 
for mesne profits had been passed and an application was made 
for ascertainment of mesne profits, it is not competent to a Court 
at any stage to dismiss the application, it being beyond its 
power to dismiss a claim which has already been decreed. In 
Chandra Shekhar v. Amir Begam" the learned Judges observe 
that after the decision of the Privy Council in Lachmi Narain 
Martari v. Balmakund Marwari" they are bound to hold that 
the provisions of Order 9, Rule 3 could not apply after the 
passing of the preliminary decree so as to entail the dismissal 
of the whole suit. 

It seems to us difficult in principle to distinguish the dis- 
missal of a suit after a preliminary decree has been passed for 
default of appearance under Orders 9 and 17 and abatement by 
not bringing a party on record under Order 22 in so far as 
the effect of such an order on the preliminary decree is con- 
cerned. We think where a cause of action has been merged 
wholly or in part by a decree, it follows that the right to 
sue on that cause of action comes to an end to the extent to 
which it has merged in the decree even though the suit may 
continue for certain other purposes. It is difficult to see how 
the suit can be said to continue in so far as it relates to that 
portion of the claim which has been adjudicated upon and in 


respect of which a decree has been passed. Any abatement 


can only apply to such part of the cause of action as has still 
to be adjudicated upon and in respect of which a separate 
decree has to be passed. In this view it seems to us Rule 3 
could not apply to cases where successive decrees are required 
to be passed by the Court and the death of party occurs at a 
stage subsequent to the passing of the preliminary decree. We 
think Rule 3 contemplates the usual class of cases where matters 
in dispute are adjudicated upon once for all by a decree and 
where prior to that date one of the parties dies. In Subba- 
rayudu v. Ramadasu ` it was held by Ayling and Venkatasubba 
Rao; JJ., that Order 22, Rule 3 applies to mortgage suits even 
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after the passing of the preliminary decree on the ground that 
the suit should be treated as pending till the final decree is 
passed and Rule 3 in terms applies to a pending suit. This 
decision was followed without discussion by Spencer and 
Odgers, JJ., in Natesa Pillai v. Kanmammal? In Manujendra 
Dutt Chowdhury v, Juan Ranjan Somaddar® it was held that 
the provisions of Order 22, Rule 4 apply both before and after 
the passing of the preliminary decree. The learned Judges were 
of opinion that although under the old Code it was held that 
where a preliminary decree had been passed and one of the parties 
subsequently died, the matter did not fall under section 368 
but under section 372, still as the words “before decree” are 
omitted in Rule 4 it made a difference in the present Code. 
Greaves, J., observed that though he. was first inclined to the 
view that the first four rules of Order 22 apply to deaths occur- 
ring before a preliminary decrce had been passed, yet he was 
constrained to follow Bhtutnath Jana v. Tarachand Jana.” In 
Blwutnath’s case the learned Judges were of opinion that until 
the final decree was passed following the preliminary decree 
in a mortgage suit, the proceedings’ must be treated as proceed- 
ings in a pending suit and that the consequence was that though 
a decree-holder can apply within three years for making a pre- 
liminary decree final, yet if a judgment-debtor dies he will 
have to come in within six months (it is now 90 days under 
the new Code) to make his heirs liable. In Ah Bahadur Beg 
v. Rafiullah® the view of the Madras High Court was followed. 
As the decision of the Privy Council in Lachms Narain Marwari 
v. Balmakund Marwart was passed subsequent to the decisions 
of this Court in Subberayudu v. Ramadasu' and Natesa Pillai 
v. Kannamma’ we are of ‘opinion that these cases require re- 
consideration. 

We refer the following for the decision of a Full Bench: 

“Whether Order 22, Rules 3 and 4, Civil Procedure Code, apply to 
cases of death after the passing of a preliminary decree.” 

[This Civil Revision Petition came on for final hearing on 
3rd February, 1928 before a Full Bench constituted as above.) 

S. Varadachariar and B. V. Viswanatha Atyar for N. 
Swaminathan for petitioner—The question of abatement is not 
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the same thing as merger. It assumes that the right is there, 
only it is unenforceable because of the statutory bar. It is some- 
thing like the bar imposed by the statute of limitation regarding 
execution of decrees after the prescribed period. It is not cor- 
rect to say that a final decree merely works out the rights under 
the preliminary decree. Except in the case of simple mortgages, 
the preliminary decree merely declares the right of the parties; 
everything has to be done subsequently. There is no distinc- 
tion between preliminary and final decrees in Order 22, Rules 3 
and 4, Civil Procedure Code. Also Rule 12 of Order 22 refers 
only to two stages, namely the stage of suit and that of execution; 
there can be no intermediate stage. Subbarayudu v. Ramadasu 
is correctly decided. Lachmi Narain Marwari v. Balinakund 
Marwar is not a case under Order 22. In that case the dis- 
missal of the suit was held to be wrong. Here there need be 
no formal order of abatement and consequently there is no 
necessity to dismiss the suit. 


°- C. S. Venkatachartar with P. N. Appuswams Aiyar for 
respondents.—The expressions “right to sue” and “cause of 
action” are synonymous. Ina mortgage suit the cause of action 
is merged in the preliminary decree and the drawing up of the 
final decree is a formal process. The death of a party after 
the cause of action has merged in a decree is immaterial. 
(Chapman v. Day™ and Gopal v. Ramachandra.) The prin- 
ciple underlying Lachmi Narain Marwari v. Balmakund Mar- 
swari? is applicable. 7 
B. V. Viswanatha diyar in reply.—The question is not 
whether the cause of action has merged in the preliminary decree 
but whether the right to sue has come to an end with the passing 
of such a decree. The cases wherein parties have been added 
after the preliminary decree proceed on the ground that the 
suit is pending down to the later point of time. If the right to 
sue subsists after the preliminary decree, Rule 3 and 4 of Order 
22 will clearly apply. 
The Court expressed the following 
“Opinion: The Chief Justice—The short point in this case 
arises in this way. The. plaintiff obtained a preliminary decree in 
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a mortgage suit on the 18th November, 1921. He then died on the 
25th February, 1922, before a final decree had been passed. No 
application had heen made or acceded to within three months 
of the plaintiffs death to add his legal representatives to the 
record. It is contended that in the circumstances the suit must 
be deemed by the provisions of Order 22, Rule 3, to have abated. 
The question referred to us is whether on a proper construc- 
tion of the authorities that is the true position. The most iltu- 
niinating principle which should guide us appears to me to be 
contained in the case of Chapman v. Day" tried before Pollock, 
B., and Justice Lopes, J., and the passage that appears to put it 
very shortly is contained in the judgment of Lopes, J. 

“It is said that, the defendant having died, the maxim Actio personalis 
moritsr cum persona applies. I think it does not apply in such a case as this. 
I think ‘action’ means ‘right of action’ and if that is the true way of 
looking at it, the right of action here had been determined before the 
death of the defendant.” 

Applying that principle, it would appear that the right of 
action as there defined by the learned Judge is determined by a 
preliminary decree because the final decree is only by way of 
working out in detail the principles laid down and determined 
in the preliminary decree. The decision in Chapman v. Day™ 


has been followed and applied in this country in the case of Gopal - 


v. Ramachandra’. There was a difference of opinion at the 
outset, then Crowe, J., was called in and he based his judgment 
on the decision in Chapman v. Day’. In Madras a contrary 
view seems to have been taken and there is no doubt about it 
that Subbarayuds v. Ramadasu’ is a definite position adverse to 
the respondents in this reference. The learned Judges who 
referred this case to us thought that by implication the authority 
of Subbarayudu v. Ramadasu' had been very much shaken by the 
Privy Council’s decision in Lachmi Narain Marwari v. Balma- 
kund Marwari. Without discussing that casein detail, it seems 
clearly to proceed on the basis that a preliminary decree deter- 
mines the rights of the party and that the rest, whatever it be, as- 
sessment of damages, working out of accounts and so forth is a 
mere subsequent defining of the effect that is to be given to the de- 
claration of right which is contained and finally determined (sub- 
ject, of course, to appeal) in the preliminary decree. We think 
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that the principle underlying that case where after preliminary 
decree the plaintiff did not appear when the case came on for final 
decree and the case was struck out, a course which the Privy 
Council disapproved on the grounds we have mentioned, applies 
by analogy just as much to a case where a man does not appear 
because he cannot appear since he is dead. In our opinion all 
that is really important in these matters is to have a settled rule 
of practice. The present case is obviously a ‘casuo ontssus 
from the Code of Civil Procedure and probably nobody had 
thought of providing for it. In these circumstances all that 
is impartant is that we should endeavour to formulate the most 
logical rule we can and follow as best we may the nearest analo- 
gies. We therefore think that Subborayudu v. Ramadasw is no 
longer good law and we must answer this reference. by saying 
that in our opinion Order 22, Rules 3 and 4 do not apply to 
the present state of circumstances. The case will be referred 
back to the Division Bench with that opinion. 


N.S. Reference answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice RAMESAM AND MR. JUSTICE 
JACKSON. 
Selvarayan Samson, by agent A. Chinnasamy 
Udayar | si Appellani* 
(Petr, 1st Deft.) 


U. 
S, Amalorpavanadham .. Respondent 
` l (Respt. Plf.). 
Civi Procedure Code (V of 1908), Sch. II, S 20—A pplication filed under, 
and registered ‘as a suii—Ex parte decree m—Refusal to set aside—Order of 
—Appeal from—Matniaindbdility—Order 43, R:1 (d), S 104 (1) (f)—Order 
allowing appeal—Effect of. 

“An appeal lies against an order refusing to set aside an ex parte 
decree passed in an application filed under S 20 of Sch II of Civil Procedure 
Code and registered as a suit. The order allowing such an appeal involves set- 
ing aside not oly the ex parte decree but the order filing the award—in 
fact all the proceedings after the non-appearance of the defendant. 

Appeal against the order of the Court of the Subordinate 
Judge of Cuddalore, dated the 22nd September, 1924, in LA. 
No. 243 of 1924 in O.S. No. 49 of 1923. 


o o o a, 
*C, M,A. No. 243 of 1925. 8th Decemher, 1927. 
1. (1921) T.L.R, 45 M. 872: 42 M.L.J. 301. i 
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C. A. Seshagiri Sastri for appellant. 

A. Krishnaswami Aiyar and S. Henry Victor for respondent. 

The Court delivered the following 

JUDGMENT. Ramiesam, J.—This is an appeal against an 
order refusing to set aside an ex parte decree. The decree 
itself was passed in an application filed under section 20 of 
Sch. II of the Code of Civil Procedure and registered as a suit. 
a suit. 

The case originally stood posted for the 23rd July, 1924. 
It was then adjourned to 30th July. On that date the defend- 
ant was absent and the Court proceeded ex parte and passed 
a decree in accordance with the award. Afterwards, ‘on the 11th 
August, 1924, the defendant filed the present application for 
setting aside the ex parta decree. The Subordinate Judge of 
Cuddalore refused to set aside the ex parte decree by the order 
dated 22nd September. The defendant filed the present appeal. 

The respondent’s vakil takes the preliminary objection that 
no appeal lies. The appellant meets this contention in two 
ways. Firstly, he relies on Nikal Singh v. Khushhal Singh’ and 
argues that this is a case open to appeal within the meaning 
of those words as used in Order 43, Rule 1 (d), whereas the 
respondent contends that this is not a case open to appeal, be- 
cayse when a decree is passed i in a case of this kind no appeal 
lies except in so far as it is in excess of the award and in this 
particular case the decree that was passed was. not in excess of 
the award. He, therefore, contends that this is not a case 
open to appeal. In Nihal Singh v. Khushhal Singh,’ which is 
a decision of Piggott and Walsh, JJ., Piggott, J., says that apart 
from the decree a case under section 20 of Schedule II may be 
regarded as a case open to appeal, because when an order is 
made filing or refusing to file the award, an appeal lies under 
section 104 (1) (f) of the Code of Civil Procedure. No doubt 
Piggott, J., gives a further reason for holding that the case is 
one open to appeal, namely, that though an appeal against a decree 
may not lie in certain circumstances, it will lie in certain other 
circumstances and, therefore, the case may be regarded as one 
open to appeal. So far as the ground of Piggott, J., is concerned, 
it is in conflict with thereasoning of Das and Ross, JJ., in 
Raghunath Ros Dilsuk Rai v. Bridhi Chan Sri Lal’ but the actual 
case before the Patna High Court is not one arising under 
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section 20 of Schedule II. It was a case of reference through 
Court followed by an award. Section 104 (1) (f) does not 
apply to such a case. This fact is enough to distinguish the 
two cases and the case in Rag/mnath Rai Dilsuk Rai v. Bridhi 
Chan Sri La? does not stand in the way of the appellant in the 
case before us. Though I am personally inclined to agree with 
the second ground of Piggott, J., also, it is unnecessary to pursue 
the matter further. The first ground is enough for us to hold 
that the present appeal lies. 


It cannot be said that-the words “case open to appeal” 
should be necessarily construed only with reference to the decrec 
and to no other order. The appellant also argues that, even 
it the above argument is not tenable, the appellant could have 
filed an appeal against the order filing the award. In the present 
case the order filing the award and the order- passing a decree 
were both contained in the same order dated the 30th July. 
The decision in Stteramatya v. Pichatya*.is an authority for 
holding that the two parts can be separated and though there 
may be no appeal against the decree itself, an appeal can be 
filed against the earlier portidh. of the order which directs that 
the award should be filed. It is true that the present appeal 
is not filed in the form of an appeal against the order filing the 
award, but having regard to the fact that from 11th August, 
1924 up to this date, the appellant has been pursuing bona fide 
another proceeding for obtaining the same relief, if it is neces- 
sary for us to take this course of action, we will be inclined 
to excuse the delay and allow the appellant to convert the present 
appeal into an appeal against the order filing the award and 
proceed with the case. 


Another‘ argument of the learned vakil for the PEA 
requires to be noticed. He contends that if we are inclined to 
hold that the appeal lies and proceed to set aside the ex parte 
decree, there will be an anomalous result. He says that while 
the decree is set aside the order filing the award remains, but if 
the order filing the award remains valid, the only course open 
to the Court ig to follow it up by a decree and therefore it is 
meaningless to set aside the decree while leaving the order filing 
the award in force. The reply to this is that there is really no 
such anomaly as apprehended by the learned vakil for the res- 
pondent. If we interfere in the case, we will interfere as 
will appear lower down, on the ground that the appellant has 
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shown sufficient reason for his absence on the 30th and all 
proceedings subsequent to the stage of his non-appearance on 
that day do not bind him. Therefore not only the decree but 
also the order filing the award are not binding on him. When 
we set aside the ar parte decree, we really set aside all proceed- 
ings from the stage of his non-appearance. Therefore, there 
is no such anomaly as the learned vakil for the respondent 
supposes. 


Another contention of the respondent’s vakil is that - 


Order 43, Rule 1 (d) does not help the appellant because 
Order 9, Rule 13 applies only to decrees in suits. He contends 
that though there is a decree here, it is not a decree in a suit, 
Though section 20 of Schedule II of the Code of Civil Proce- 
dure directs that the application should be numbered as a suit, 
he contends that still it is not a suit. For this contention he 
relies on Rajmal Girdharlal v. Maruti Shivram.* In that case 
it was held that for the purpose of section 11 of the Code of 
Civil Procedure, an order refusing to file an award is not ras 
fudicata in a later regular suit on the ground that the earlier 
proceedings was not a suit. It is finnecessary to consider that 
decision now. That is a decision for the purpose of section 11 
only. Weare satisfied that for the purpose of Order 9, Rule 13, 
this is a suit and there is a decree. Order 9, Rule 13 applies. 
We overrule the preliminary objection and hold that an appeal 
lies. 

Coming to the merits, the facts are very simple. There were 
floods in the Cuddalore and Tanjore Districts in the month of 
July, 1924. On the 23rd July, the defendant went to Maya; 
varam, and through his vakil there, who was acting as the legal 
adviser in connection with this matter, sent a telegram to the 
Subordinate Judge, Cuddalore, saying that he was unable to 
attend Court and praying for an adjournment of the suit. The 
suit was adjourned to 30th July but the fact was never communi- 
cated to the party. The party wrote a letter to his vakil at 
Cuddalore along with the telegram to the Court, but he never 
got any reply. His statement in the affidavit that he never 
knew to what date the suit was adjourned must be accepted. 
It may be that if he took more diligent steps than those he has 
actually taken it was possible for him to ascertain the exact 
date to which the case was adjourned but the facts of the case 
are so peculiar that we will not be justified in looking forward 
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for such extraordinary diligence. We think that the facts of 
the case are such that the Subordinate Judge might well have 
set aside the ex porte decree and restored the suit. We there- 
fore allow this appeal and set aside the order of the Subordinate 
Judge refusing to set aside the ex parte decree. I have already 
observed that this order involves setting aside not only the 44 
parte decree but the order filing the award—in fact all the pro- 
ceedings that took place after the non-appearance of the 
defendant. The costs in the Court below will abide the result 
and in the appeal the respondent will pay the appellant's costs. 

A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 


PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Mt. Amir Bi ..  Plaintig* 
v. 
Abdul Rahim Sahib and others .. Defendants. 


Letters Patent (Madras), clause 12—Suit for lond—Admmnistration 
sui—W hait amounts to—Ancillary relief of partition—Effect—Power of 
Court to adsudicate upon tiile to immoveable property outside tts perisdic- 
tion, 

An administration suit is not a suit for land within the meaning of 
clause 12 of the Madras Letters Patent. 

In an administration suit, the High Court can adjudicate upon title 
to immoveable property outside its jurisdiction. 

A Mahomedan who was trading in Madras died leaving large assets 
consisting of moveables within the city and a few items of immoveable 
property wholly outside the jurisdiction of the Madras High Court. His 
widow brought a suit alleging that her husband left to his credit in the 
firm at Madras, of which he was a partner, about a lakh of rupees, that 
Mahar was payable to her and that ‘it formed the first charge on the 
estate, that her husbahd’s property was divisible only among herself and 
her children, as her husband’s children by his predeceased wife had releas- 
ed their rights to the estate, and that, should the Court find that the 
release was not binding upon them, they should be directed to restore to 
the estate thee benefits received by them under that release. On these 
allegations the plaintiff prayed that it may be declared that her husband’s 
children by his pre-deceased wife are not his heirs, that her Mahar may 
be paid, that an account may be taken of the properties and assets left 
by her husband and available for division, that his estate may be administer- 
ed under the decree of Court, that if the Court should be of opinion that 
the release was not binding on her husband’s children by his pre-deceased 
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wife, they should be directed to bring back the benefits received under the 
release and that the estate may be divided among the rightful heirs accord- 
ing to their shares under the law. 


Held, that this suit was not a suit for partition, pure and simple, but 
was one for administration, though one of the reliefs claimed was that 
the property should ultimately be partitioned. 


Meaning of the word “administration” and the functions of the Court 
in an administration suit pointed out. 
S. Doraiswami Atyar and V. C. Gopalaratnam for plaintiff. 
A. Suryanarayana, D. Audinarayang, T. C. A. Bhashyam, 
R. Sundararajan, T.C.A. Thirumalachari and N. Babu Rao for 
defendants. x 
The Court delivered the following 
JUDGMENT :—A preliminary issue has been Taised : 
“Has the Court jurisdiction to try the suit?” 
This involves a consideration of three points: 
(1) Is this an administration suit? 
(2) Is an administration suit a suit for land? ° 
(3) If it is held that it is not, aan the Court, in such 
a suit, where the land is wholly “outside jurisdiction, decide 
questions of title to such land? 


I shall first deal with the question: “Ts this an adminis- 
tration suit?” Abdul Razaak Saheb, a Mahomedan, who 
was trading in Madras, died in 1920, leaving large assets con- 
sisting of moveables within the city and a few items of immove- 
able property wholly outside this Court’s jurisdiction. In this 
suit, which his widow has brought, she asks that the extent of 
Abdul Razaak’s property may be ascertained, that his outstand 
ings may. be realised, that his estate may be administered, . that 
her mahar may be paid and that the residue divisible among his 
heirs may be divided according to their shares under the law. 
These are, in short, the reliefs claimed in the plaint. Her child- 
ren, as the heirs of their deceased father, have been impleaded 
as defendants 3 to 6. The plaintiff’s case is, that the children of 
Abdul Razaak by his first wife, who predeceased him, released, 
during his lifetime, their right to the estate and that they and 
-their heirs are not therefore entitled to any share of the property 
left by him. “The 7th defendant is Abdul Razaak’s son by his 
deceased first wife. At his death, Abdul Razaak left also a 
daughter by that wife, who died subsequently leaving defendants 
8 to 17 as her heirs. Defendants 7 to 17 do not admit the plain- 
trff’s allegation that they are not entitled to a share in the estate, 
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With these observations, I shall now examine the plaint. 
In paragraph 6, the plaintiff says that her husband died leaving 
to his credit in the firm at Madras, of which he was a partner, 
a very large sum, about a lakh of rupees. In paragraph 11 she 
claims that mahar is payable to her and that it forms the first 
charge on the estate. In paragraph 12, she says that Abdul 
Razaak’s property is divisible only among herself and her child- 
ren, namely, defendants 3 to 6. Paragraphs 13 to 15 deal with 
the effect of the release executed by the children of Abdul 
Razaak by his predeceased wife. The plaintiff claims that, 
should the Court find that the release is not binding upon them, 
they should be directed to restore to the estate, the benefits ` 
received by them under that release. I may here incidentally 
mention that they obtained under the release certain immove- 
able properties ‘outside the jurisdiction of this Court. Having. 
made these allegations the plaintiff prays : 

(1) That it may be declared that defendants 7 to 17 
are not the heirs of Abdul Razaak; 

(2) That her mahar may be paid; 

(3) That an accourft may be taken of the properties 
and assets left by Abdul Razaak and available for division; 

(4) That his estate may be administered under the 
decree of Court; 

(5) That if the Court should be of the opinion that the 
release is not binding on defendants 7 to 17, they should be 
directed to bring back the benefits received under the release; 
and z 
` (6) That the estate may be divided among the rightful 
heirs according to their shares under the law. 

_ It has been contended for the defence that this is not an 
administration suit. I find it very difficult to follow this argu- 
ment. The plaint raises these various questions : ma 

What were the properties left by the deceased Abdul 
Razaak ? 

Who are the parties entitled to his estate? 

What is*his property now available for division? 

< This, surely, is not a suit for partition, pure and simple. One- 
of the reliefs claimed, no doubt, is that the property should ulti- 
mately be partitioned; but that does not make the suit a partition 
suit. Administration means management of the deceased’s estate. 
The Court is requested to assume its management, to take upon 
itself the functions of an executor or administrator and admi- 
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nister the estate. The administration of a deceased’s estate 
consists of collection and preservation of assets, payment of 
debts and legacies, acts in respect of adverse claims to assets, 
dealings with creditors or legatees and distribution finally among 
the heirs or next-of-kin. These are the functions of an admi- 
nistrator, and the object of an administration suit is to have 
the estate administered under a decree of Court; in other words, 
the Court itself assumes the function of an administrator and 
administers the estate. , 

Order 20, Rule 13, Civil Procedure Code, deals with admi- 
nistration suits. It says that the Court shall first pass a preli- 
minary decree directing accounts and inquiries. It further pro- 
vides that all persons with claims may.come in under that decree 
and establish their rights. It postpones the making of the final 
decree till after these steps have been taken. Appendix A, Civil 
Procedure Code, gives the forms in regard to various types of 
administration suits (Forms 41 to 44). Similarly, Appendix D 
sets forth forms of decrees. Turning to Form No. 17, in a 
suit by the next-of-kin, an enquiry is made, and account taken, 
of what share, if any, the plaintiff is entitled to, as the next- 
of-kin of the intestate. 

It is thus perfectly clear that it is open to a litigant in India 
claiming a share of a deceased’s estate to file an administration 
suit. As a result of the administration by the Court, it may 
ultimately direct the residue of the property to be given over, 
either to the sole heir (where there is only one), or to be distri- 
buted among several heirs (where there are several). Thus, 
partition may be an incident, but is not a necessary incident 


of ‘the administration of a deceased person’s estate. In this’ 


particular case, as there are several heirs, it has become necessary 
for the plaintiff to ask for a partition; but this is a mere 
accident. 

Mr. S. Doraiswamy Aiyar for the plaintiff has cited several 
cases which decide that such a suit is an administration and 
not a partition suit. Khatija v. Shekh Adame Husenally’ is a 
suit of this description. It is noticeable that in that case the 
deceased died more than 35 years previous to the suit. There 
were no funeral charges, no legacies, no debts that had to be 
paid and no outstandings that had to be collected (see p. 547). 
The suit was for an account in respect of a Mahomedan’s 
estate and partition among his heirs. The learned Judges held 
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that it was an administration and not a partition suit. Again 
in Essafally v. Abdeal the same view was taken. It was a 
suit filed in 1915 in respect of a Mahomedan who died in 
1904. The Chief Justice makes the following observations :— 

“The point is abundantly clear that if there ıs an estate it can be 
administered, and if a party who has an interest in that estate has 
asked the Court to administer that estate, even if he knows exactly 
what it consists of, he is entitled to come to Court and ask for a prelimi- 
nary decree for the administration of that estate. He is not bound, even 
alfhough he knows what the estate consists of, to file a suit for partition. 
He may do so or he may not. That is no reason why, if he wishes to file 
an administration suit to get the estate administered in the proper way, 
he should not do so.” 


“In this suit it cannot be urged that the plaintiff has adopted 
this form of plaint mala fide; for one has merely to glance at 
the written statement of the 7th defendant (one of the principal 
contesting defendants) to come to the conclusion that this is pre- 
eminently a case where the Court has to assume the management 
of the estate. He alleges that mahar was due to his own mother 
and those that are entitled to it are defendants 7 to 17 (para- 
graph 11) ; and not the plaintiff and her children (paragraph 16). 
He denies that the estate is liable to be divided in the shares men- 
tioned in the plaint and asserts that it has to be divided in a dif- 
ferent manner as set forth in paragraph 12 of his statement. 
He then goes to say—and this is very important—that if he 
is bound to restore to the estate the benefits received by him 
under the release referred to in the plaint, the plaintiff and her 
children are similarly bound to bring into the hotch-pot pro- 
perties which he alleges they likewise received during the life- 


‘tine of Abdul Razaak. 


I have referred to the written giatement not because the 
question of jurisdiction is to be decided with reference to what 
the (7th) defendant says, but as it shows beyond doubt that the 
allegations made in the plaint have not been made merely to 
enable the plaintiff to adopt a particular form of action. I` 
fail to see how such a suit is not an administration suit. The 
parties are not agreed as to the extent of value of the property; 
they are not agreed as to the persons entitled to share, nor are 
they’ agreed even in regard to the debts payable (vide their 
contentions about mahar). On each of these matters, the 
parties desire an enquiry and it is in an administration suit that 
such an enquiry can properly be made. For the defence Abdul 
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Karim Sahib v. Badrudeen Sahib’ is relied on. It is said that 
a plaint with similar allegations was treated in that’case as a 
plaint in a suit for partition and not a suit for administra- 
tion. I need say no more than that the plaint before me is in 
some respects different from the plaint in that case, and that 
a decision on facts cannot be treated as settling a question of 
principle. I find it difficult, therefore, to accept that case as an 
authority for the very broad proposition that the heirs of a 
deceased Mahomedan can never file an administration suit. 
Indeed in Motdeemsa Rowthen v. Md. Kasim Rowthen,* Ayling 
and Tyabji, JJ., observe that the true position is quite the 
contrary : 


Ji 


“In the case of Mussulmans, what would be a partition suit, if the 
Parties were Hindus, ought often to take the form of a suit for the admi- 
nistration of the estate of a deceased person” (at page 896). 


There is much force, if I may say so with respect, in this 
observation. In the case of persons governed by the Mitakshara, 
partition suits are not necessarily in respect of property of a 
deceased person. The status as suth, of a member of a Hindu 
coparcenary, gives him certain rights in the property; and 
` family partition is frequently unconnected with the death of 
any person. I have come to the conclusion that this is an 
administration suit and my decision on this point is, therefore, in 
favour of the plaintiff. 


I shall next deal with the second question : Is an adminis- 
tration suit a suit for land? In numerous cases it has been 
held that it is not; and this proposition is not seriously disputed 
by Mr. A. Suryanarayanaiya for the defence. A suit for land 
does not lie on the Original Side of the High Court, if the land 
is wholly situated outside the city; if a part of the land is within 

the jurisdiction of the Court, it can entertain the suit if leave 
“to sue has been previously obtained. See clause 12 of the 
Letters Patent. It follows from this, that where the land is 
wholly situated beyond jurisdiction, the fact that leave to sue 
has been granted does not enable the Court to entertain the 
suit. In this case, as the whole of the land to which the suit 
relates is outside jurisdiction, the question becomes important : 
Is this a suit for land? 
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Mt. Amir BI In Nistarini Dassi v. Nundo Lal Bose® it was held that 
Abdol Rabim an administration suit is not a suit for land. The learned 
Sahib. Judges, for holding they had jurisdiction, give two reasons. 


First, that an administration suit is not a suit for land; secondly, 
in that case, as the estate consisted of land partly in Calcutta 
and partly outside “the defect, if defect there were,” was 
cured by the leave to sue having been previously granted. This 
case went up to the Privy Council and the decision of the High 
Court was confirmed, Parmeswar Singh v. Emperor’ and their 
Lordships rest their decision on the sole ground that 
an admpinistration suit is not a suit for land. Srinivasa Moorthy 
v. Venkata Varada Aiyangar' was an administration action. 
It comprised fhoveable property within the city and land and 
houses wholly outside the jurisdiction. It was not suggested 
in that case that the suit was a suit for land, and the case pro- 
ceeded upon the footing that it was not such a suit. This case 
also went up to the Privy Council and the view of the High 
Court in regard to jurisdiction was upheld. The test that was 
applied at all stages of this case was : Where did the cause of 
action arise? and not where was the land situated? (See also 
the judgment given at the foot-note to Srimvasa Moorthy v. 
Venkata Varada Atyangor’.) If the suit was a suit 
for land, it was open to the -defendant there to have 
it dismissed on that ground without being driven to rely 
(as he was) upon other supposed defects of jurisdiction which 
he alleged. In Abdul Hussein v. Mahomedally Adomj* 
again, the immoveable properties were wholly outside the juris- 
diction, but the Court held that it could entertain the suit ag it 
was an administration suit. I am therefore of the opinion that 
the present suit is not a suit for land. 

I shall now proceed to consider the third point. In an 
administration suit, where the land is wholly outside jurisdic- 
tion, can the Court decide questions of title to such land or ony | 
part thereof? This point again is covered by clear authority. 
In Bénode Behari Bose v. Nistarini Dassi, to which I have 
referred, theis Lordships of the Judicial Committee say that, as 
the primary object of the suit was the administration of the 
estate, the Court has jurisdiction to set aside, as ancillary to such 
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a purpose, leases of land outside the territorial limits of the Court. 
In Srimvasa Moorthy v. Venkata Varada Atyangar,” to which 
also I have referred, it is noticeable that the Court passed a 
decree affecting immoveable property outside its territorial 
limits (see page 244), although I may state in this connection 
that it was contrary to the expectation of the Judges who decided 
Abdul Karim Sahib v. Badrudeen Sahib’. For, the learn- 
ed Judges in the last-mentioned case referring to an earlier stage 
of the case reported in Srinivasa Moorthy v. Venkata Varada 
Atyangar' observe: 

“Full relief could be given in the suit without having recourse to 
the land out of the jurisdiction.” (28 M. 216 at 221 ) y 

As I have pointed out, what subsequently happened was the 
very reverse of this and the Privy Council affirmed the decree of 
the Madras High Court (Srinivasa Moorthy v. Venkata Varada 
Aiyangar). Mahomed Ally Adamji v. Abdul Hussein" is again 
a direct decision on the point. The learned Judges point out that in 
an administration suit a complete enquiry necessarily implies de- 


termination of title to immoveable property and the Court is bound . 


to decide questions as to ownership of such property—whether 
situate within or outside jurisdiction—as an incident of the admi- 
nistration of the estate. 

Apart from authority, I may refer by way of analogy, to 
cases, where the High Court has jurisdiction to try suits, part 
of the land being within its local limits, provided leave to sue 
bas been previously obtained. In such cases, does the Court 
refuse to try questions of title to land outside jurisdiction ? 
The fact that some land is beyond jurisdiction is immaterial 
and the Court having initial jurisdiction is deemed competent 
to try questions-of title in regard to every parcel of land to 
which that suit relates. How can, on principle, any distinction 
be made, in this respect, between a case where land is partially 
outside and land wholly outside? i 

I have no hesitation, therefore, in holding that the Court 
can in this suit adjudicate upon title to property outside its 
jurisdiction. ° 

It is said that the view I am taking will make it possible 
for any administration suit being filed in the High Court. Not 
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Me Amirni at all. The Court will not grant leave, unless a substantial 
Abdul Rahim portion of the cause of action has arisen within the jurisdic- 
Sahib; tion. Supposing all the immoveable properties are outside 
jurisdiction and they represent the bulk of the estate, that may 
be a good ground for refusing leave; for, in determining what 
constitutes cause of action, one element is undoubtedly,- where 
is the property (moveable or immoveable) situate? Take this 
very case where leave to sue was granted, part of the cause of 
action having arisen outside jurisdiction; if it had been wrongly 
granted, it was quite open to the defendants to apply for that 
leave being revoked. That is a remedy clearly open to a party 
if leave has been obtained by his opponent on insufficient 
grounds. I fail to see how the view I am taking can lead to 
hardship or inconvenience, apart from its being thd view 
sanctioned by reason and authority. 


I hold that I have jurisdiction to entertain the suit. 


I fix the costs of this hearing at Rs. 250 which shall come 
otit of the estate. 


N.S. Preliminary issue found for plaintiff. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WALLACE AND Mr. JUSTICE 
SRINIVASA AIYANGAR. 


P. C. Muthu Chettiar .. Petitioner* (2nd PIF.) 


V. is 
Narayanan Chettiar and others .. Respondents (Defts.). 


Muthu Time—Compuiation—"By a date fixed” —M eaning—E secuton petition 

Chettlar —Order on, directing the domg of a thing “by a date specified” —Dismissal 

4 of petition for default on the forenoon of the day specified—Jurisdiction— 
Chettiar. C P. Code, S. 115. 

The word “by” when used with reference to time indicates either 
“in the course of,” or “on”. It must be construed in the same manner 
as “on” or “before.” 

Where on an execution application, the Court made the order “sale 
papers to be filed by 11th October, 1921,” held, that the Court -had no 
jurisdiction to call up the execution petition on the forenoon of the lith 
October 1921 and to dismiss it for default of appearance. 

Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
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revise the order dated 11th October, 1921 of the Court of the 
Subordinate Judge of Ramnad at Madura dismissing E.P. 
No. 36 of 1920 in O.S. No. 14 of 1908. 


M. Patanjali Sastri and C. S. Rama Rao Sahib for 
petitioner. 


C. S. Venkatachariar for respondents. 


The judgment of the Court was delivered by 

Srinivasa Atyangar, J—For a proper understanding of 
the various points raised and discussed in this Civil Revision 
Petition it is necessary that a few material facts should be set 
out. .The petitioner before us obtained a decree in O.S. No. 14 
of 1908 on the file of the Subordinate Judge’s Court of Madura 
East. It was a decree for money and dated 25th February, 1908. 
After various execution petitions with which we are nat at 
present concerned E.P. No. 36 of 1920 was filed on the 23rd 
February, 1920, that is to say, a few days before the expiry of 
12 years, the time limited for execution of decrees under the 
Procedure Code. On the 27th September, 1921 final orders were 
passed on certain claims made in respect of attachment issued 
in. execution and on that date a further order was made in the 
following words: “Sale papers to be filed by 11th October, 
1921.” Somehow or other, on the forenoon of 11th October, 
1921 this execution petition appears to have been called and, in 
the absence of the execution creditor and his vakil, an order 
was made by the Subordinate Judge in the following terms: 
“not filed, dismissed.” On the same day an application to 
restore this petition to file was made on behalf of the execution 
petitioner supported by an affidavit of the vakil’s clerk and 
an order was made by the Subordinate Judge restoring the 
petition to the file, setting aside the order of dismissal but with- 
out any notice of such application to the opposite side. 


On the same day, 11th October, 1921, another application 
E.A. No. 396 of 1921 was made by the execution getitioner for 
the purpose of allowing him to carry out certain amendments in 
the execution petition. Notice was issued in respect of this execu- 
tion application for amendment of the petition, and when it came 
on for hearing objection was taken on behalf of the judgment- 
cebtor to the order previously passed restoring the execution peti- 
tion once dismissed. The learned Subordinate Judge gave effect 
to this objection and held that the order of restoration was 
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wrongly made, and he thereupon not only dismissed the execu- 
tion application for amendment but also made an ‘order that 
the execution petition was dismissed. Against this A.S. No. 153 
of 1922 was preferred to the District Court. The learned Dis- 
trict Judge reversed the order of the learned Subordinate Judge 
holding that the order for restoration was properly made and 
that, therefore, the application for amendment should be remand- 
ed to the lower Court for disposal in the ordinary course. He 
also made a further order setting aside the order of dismissal of 
the execution petition made by the Subordinate Judge. 


Against this the judgment-debtor preferred Appeal against 
Appellate Order 63.0f 1924 to this Court. The judgment.of this 
Court in that case is reported in Narayanan Chettiar v. Muthu 
Chettiar This Court came to the conclusion that the applica- 
tion for restoration was incompetent either under Order 9 of 
the Civil Procedure Code or under the review section or even 
under section 151-of the Procedure Code. Jn the result, there- 
fore, this Court reversed the order of remand made by the Dis- 
trict Court and confirmed tHe order made on the application for 
amendment by the learned Stibordinate Judge. The Civil 
Revision Petition before us was presented on the 6th March, 
1926 for the purpose of revising the order of dismissal of the 
execution petition made on 11th October, 1921. 


The first objection that has been urged with regard to the 
competency of this Civil Revision Petition is that subsequent to 
the order of dismissal passed by the Subordinate Judge there was 
Another order of dismissal passed by the same Subordinate Judge 
on the 14th March, 1922, that that order should be deemed to 
have been finally restored by the decision of this Court above 
referred to and that, therefore, the petitioner could not reasonably 
ask for this Court revising an earlier order of dismissal when a 
subsequent order of dismissal has been restored by this Court. 
It is difficult to accept the contention that the subsequent order 
of dismissal by the Subordinate Judge was really a judicial order 
ôn any question raised or contentions made before him with 
regard to the execution petition. When he came to the con- 
clusion that the order of restoration was wrong, it necessarily 
followed that the previous order of the Court dismissing the 
execution petition stood and, therefore, the order of dismissal by 
the Subordinate Judge, on the 14th March, 1922, merely amount- 
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ed to a confirmation of the previous order, or, in other words, 
a declaration that by reason of the order for restoration being 
set aside the previous dismissal stood. However, When this 
matter came up on appeal before the District Judge, he not only 
took the view already adverted to, but made a distinct order 
setting aside this order of dismissal made by the Subordinate 
Judge. No appeal specifically was taken with regard to that 
order by the judgment-debtor to this Court, and there is no 
discussion at all with regard to it in the judgment of this Court. 
We have also sent for formal order passed by this Court 
on the judgment, and it is clear therefrom that what the Court 
did was merely to cancel the order of remand and confirm the 
dismissal of the application which was made for amendment. 
It could no doubt be argued that, as the order of the Subordinate 
Judge subsequently dismissing the execution petition has been 
set aside rightly or wrongly by the District Judge and as that 
order has not till now been disturbed it follows that the execution 
petition is‘still pending. But there seems to be no doubt what- 
ever that even what the District Judge did do or did purport 
to do was only again to declare the result of his findings with 
regard to the restoration application on the order of dismissal 
of the execution petition originally made by the Court on the 
11th October. As he took the view that the order of restoration 
was proper. we must construe this order setting aside the later 
order of dismissal by the Subordinate Judge only to amount to 
a declaration that as the order of restoration was proper the 
subsequent order of dismissal should be set aside. If that is 
the true view there can be no question at all of any subsequent 
order of dismissal being operative after all these proceedings 
and appeals. We must, therefore, take it that the state of things 
at present is the subsistence of the order of dismissal of the 11th 
October, 1921, and it is that order which this Court is now 
invited to revise and set aside. 


The next objection to the maintainability of this Civil 
Revision Petition is naturally the fact that it hag been presented 
to this Court considerably over four years after the order was 
made. In this case we are asked to exercise the revisionaf juris- 
diction of this Court, and it may at once be pointed out that 
though as a matter of practice this Court exercises the juris- 
diction only on the application of the parties the jurisdiction 
itself is not confined to such cases. Again when this Court 
made a conventional rule to the effect that such Civil Revision 
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Petitions should be filed within the same period as appeals, 
namely, 90 days, it was not on any ground that the period of 
limitation was so fixed for the purpose of filing Civil Revision 
Petition, but as it is a revisional jurisdiction and therefore within 
the discretion of the Court, the Court said it would not con- 
sider a Civil Revision Petition filed after that date. The 
question therefore becomes necessary to be so considered whe- 
ther in this case, having regard to the lapse of the long period, 
the Court would be justified in interfering with the order under 
consideration. Even if it is not a mere Civil Revision’ Petition 
but an appeal, there seems to be little doubt that, having regard 
to all the circumstances of the case the petitioner would as ap- 
pellant be entitled to ask the Court to exclude from computa- 
tion the whole of the period taken up by him from almost the 10th 
October, 1921, till about the very date on which the Civil Revi- 
sion Petition has been filed in prosecuting the various proceed- 
ings and appeals therefrom which had for their clear object 
the restoration of the execution petition which was dismissed. 
It is true that the ground on which the restoration was sought 
or the order of restoration that was made was sought to be 
sustained was not the same as here. But there can be no doubt 
that the relief was the same. It cannot be suggested that the 
petitioner was either guilty of any laches or negligence in the 
matter, when we find him throughout the period engaged in 
prosecuting or defending the proceedings which had for their 
object the very thing for which he has now filed this petition. 
No doubt it is an exceptional case and must be treated so. The 
question therefore of the mere lapse of time, it seems to us, 
cannot be taken into consideration and the objection therefore 
must be rejected. l 


The learned vakil for the petitioner argued that the order 
made on the 27th September being to the effect that the sale 
papers should be filed by the 11th October, 1921, the execution 
petitioner had time till the end of the 11th for the purpose of 
filing such papers, and that, therefore, the Court acted without 
jurisdiction and at any rate with material irregularity in calling 
up the petition on the forenoon of that, date and dismissing it 
on the ground that the order previously made had not been com- 
plied with. Though this construction of the order was strenu- 
ously opposed by the learned counsel for the respondent, it seems 
to us that the matter was not even open to argument. The 
expression “by” clearly indicates the utmost limit of time being 
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the end or the expiry of the date or period indicated. We have 
been referred to Murray’s New English Dictionary and there we 
find that it is clearly pointed out that the word “by” when used 
with reference to time indicates either ‘in the course of’ or ‘on’. 
The word “by” therefore must be construed in the same manner 
as “on or before”. If that is the proper ‘construction, as we 
hold it to be, it is clear that the Court was not entitled to call 
up the case on the forenoon of the very day the whole of which 
the petitioner had for the purpose of complying with the order 
of Court. There could possibly be no default on the part of 
the petitioner if at any rate he had the other remaining hours 
of the day for the purpose of complying with the order. ° 


e learned counsel for the respondent also strenuously 
contended that the order was read and understood by the exe- 
cution petitioner himself and also by his legal advisers as mean- 
ing or intimating that the sale papers could be filed on or before 


the previous date, namely, the 10th October. We are not satis-: 


fied that that was really how the order was understood by the peti- 
tioner. It cannot be said that the mere reference to the order 
for the purpose of restoration can be regarded as indicating 
the meaning that they attached to the expression. After all 
what we have to do is not teally to see how the parties under- 
stood but what the order of Court really means. There is also 
no foundation for the contention that was put forward that the 
lith October, 1921, was the date to which the hearing of the 
execution application itself stood adjourned. There is nothing 
in the records or even in the B diary to show that the hearing 
of the petition stood adjourned to that date. In view of these 
considerations we think that the order of the Subordinate Judge 
dismissing the execution petition on the forenoon of the 11th 
October was wrong. 


One last argument was also advanced by the learned counsel 
for the respondent and that was that it was open to the petitioner 
before us, the execution creditor, to have made this wrong con- 
struction of the order not only a ground in his application for 
restoration but also a ground of defence on appeal to this Court. 
The subject-matter of the application on which the order for 
restoration was made was the default to appear of the party and 
all the Courts since then till the final order on appeal to this 
Court were concerned merely with investigating the question 
whether the Court had jurisdiction, once the execution petition 
“ was dismissed, to restore it under any one of the provisions of 
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law which might be regarded as in any manner applicable thereto. 
If no doubt this point had been made a ground of attack or 
defence at any time and the matter was adjudicated previously 
it would not be open to the petitioner now to come up on revision. 
There is absolutely no indication anywhere throughout all these 
proceedings of this matter having been discussed or considered 
The mere fact that the question now raised is capable of being 
regarded as an afterthought seems to us to be really no objection 
to the maintainability of the petition, if otherwise we should be 
satisfied that the order now under revision was clearly wrong 
and unsustainable. This Court having held in the decision above 
referréd to that the application for restoration was not com- 
petent under Order 9 of the Civil Procedure Code or under the 
review section or even under section 151 of the Procedure Code 
so far at least as the present case is concerned, the decision is 
final and conclusive though we may take leave to observe in 
this connection that, if the same question should arise-in some 
other case, the decision of the learned Judges in that case might 
require reconsideration. 


The result of holding that even though an execu- 
tion application for a large amount might come to be 
dismissed by the first Court for non-appearance or for failure 
to put in some paper or some such formal defect the Court has 
absolutely no power at all to set aside the order of dismissal 
under any provisions of Jaw would be virtually to hold that a 
person by some such small inadvertence would be entirely losing 
the benefit of a decree passed in his favour by a Court of law. 
Anyhow in this case as we are satisfied that the order of the 11tb 
of October was clearly wrong and was made without jurisdic- 
tion it follows that it must be set aside. We accordingly direct 
that the order of dismissal of E.P. No. 36 of 1920, dated 11th 
October, 1921 be set aside and the execution petition restored 
to file and disposed of in the usual course. Having regard to 
the long period of time that has elapsed between the date of the 
order now under revision and this present revision petition we 
direct each party to pay and bear his or their own costs. 


AS.V. Order set aside and Revtsion allowed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. | 


Present :—Viscount SUMNER, MR. AMEER ALI AND SIR 
JoHN WALLIS. 


‘The Secretary of State for India in Council .. Appellant* (Deft.) 


v. 
Valarpuram Kandadai Ramanujachariar ` 
and others .. Respondents (PIffs.). 


Ryotwari tenure—Chuigleput District—Thirty years’ settlement of 1910 
—Nottfication of lst June, 1910—Clawse 36—Reservation m— Meaning and 
cfeciAomkaitis lands—W et crops rasad. on—Levy of wet rate in case 
of-—Legakity—Wet crops raised even prior to settlement of 1910—E fect. 

Wet crops having been raised on achukattu lands which were “re- 
tained as ordinary dry’’, and which were Tegistered as dry and assessed 
accordingly at the thirty years’ settlement of 1910, in the Chingleput 
District, the Goyernment levied an enhanced assessment on those lands, 
the enhancement’ representing the difference between wet; rates and the 
dry rates already paid. Wet crops had been raised on the said lands even 
prior to the settletpent of 1910. In a suit by the owners of the lands, 
thier alta, to reco from the Government the enhanced assessment 80 
levied on the ground that the levy thereof was opposed to the Notifica- 
tion of Ist June, 1910, and was illegal, Aeld, that the levy of the enhanced 
assessment in question was not opposed to the said Notification and was 
not illegal, and that it did not give the plaintiffs any cause of action 

So long as lands registered as dry were cultivated with dry crops it would 
obviously be unfair and opposed to the whole acheme of the settlement that 
their asseasments should be enhanced. On the other hand, there would 
be nothing harah or unreasonable in providing that, if during the period 
of the settlement the pattadar should raise valuable wet crops on lands 
registered as dry, that is, as bearing the much less valuable dry crops, He 
should be called upon to pay at the higher rates. The reservation as to 
lands which might be converted from dry to wet or mamavari, in cl. 36 
of the Notification of Ist June, 1910, was inserted for the purpose of 
meeting such a case. 

Conversion, within the meaning of cL 36 of the said Notification, means 
conversion by the pattadar and only reserved to the Government a power 
to increase the assessment where there had been such a conversion. In 
considering whether there has been a conversion within the meaning of the 
reservation in cl. 36, the fact that wet crops may have beem raised on the 
lands prior to the settlement is not the governing consideration. The rais- 
ing of wet crops on land registered at the settlement as dry is a conversion 
within the meaning of the reservation. So long as they cultivated the land 
as dry the pattadars were entitled to hold the lands for the whole period 
of the settlement at the rate assessed on them as such, but when they 
proceeded to raise wet crops upon them they effected a conversion and justi- 
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fied the revenue authorities in imposing. upon them “corresponding wet assess- 
ment,” that is, the appropriate wet rates. 

Consolidated Appeal No. 128 of 1926 from one judgment 
and six decrees of the High Court, Madras (Devadoss and 
Jackson, JJ.), dated the 27th August, 1924, affirming a judgment 
and six decrees of the District Judge of Chingleput, dated the 
8th March, 1921. See 47 Madras Law Journal, 780, where the 
judgment of the High Court is reported. 

Dunne, K. C., and K. Brown for appellant. 

Abdul Majid for respondents. 4 

Mth June, 1928. Their Lordships’ judgment was delivered 
by 

Sm Joan WaALLIS. — The plaintiffs, who are ryots in the 
Chingleput District of the Madras Presidency, instituted these 
six suits, which were tried together, against the Sécretary of 
State in Council, in the Court of the District Munsif of Poona-- 
mallee, to recover certain assessments which had been levied 
on them by Government in addition to the dry rates which had 
been assessed on their lands at the thirty yeats’ settlement of 
1910. The District Munsif allowed the suits, and his decision 
was affirmed on appeal by the District Judge of Chingleput and 
on second appeal by the High Court of Madras. The defendant 
then applied to and obtained from the High Court certificates 
that the cases were fit for appeals to His Majesty in Council, 
as though the actual sums in dispute were small the decision 
affected the right of Government to considerable revenue and 
involved a question of general and far-reaching importance, 
the appellant undertaking at the same time not to claim costs 
against the respondents in the event of the appeals being 
successful. 

The plaint in each case alleged that the plaintiff had been 
holding the suit land paying the assessment as fixed by the Settle- 
ment Officer in the resettlement of 1909; that the lands had been 
classified during the said settlement as achukattu lands in conse- 
quence of the high ridges that surround them to facilitate paddy 
(rice) cultivation with the aid of rain water that may be stored 
on them during the rainy season, and that Government had 
assessed’ them at a higher rate than is usually paid for lands of 
similar quality in the neighbourhood, but without such facilities. 
It was further alleged that in faslis 1324 and 1325 Government 
illegally levied an additional water cess on the lands and collect- 
ed it by coercive process in the years 1915 and 1916; that the 
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Board of Revenue on the plaintiffs appeal ordered the water 
cess so levied to be refunded as illegal and unauthorised, but at 
the same time apparently authorised the revenue authorities to 
collect the same amount under the head of enhanced assess- 
ment, and that the plaintiff was compelled to submit under protest 
to the amount of the refund being applied in satisfaction of the 
fresh claim. This so-called enhanced assessment, it was alleged, 
was practically the levy of a fresh tax to which the defendant was 
not entitled in law, and the plaintiff was entitled to hold the land 
with reference to the usual settlement rate fixed with refer- 
ence to the situation of the land and the facilities of cultiva- 
tion existing at the date of the settlement. Further, no addi- 
tional facilities of irrigation or cultivation had been effected 
since the settlement either by the Government or by the plaintiff 
himself. Lastly, it was alleged that the achukattus in question 
were not objectionable as they in no way obstructed or delayed 
any flow of water to any Government source of irrigation, and 
that these facilities had been enjoyed by the plaintiff and his 
predecessors for more than sixty years and recognised by Govern- 
ment in their classification of the lands in the last settlement. 
The plaintiff accordingly sued to recover the enhanced assess- 
ment already mentioned, as well as a further sum collected for 
fasli 1326, and also prayed for a permanent injunction restrain- 
ing the defendant from levying enhanced assessment on the plaint 
lands for future faslis. 


The defendant filed a written statement, of which the most 
material portions were as follows : 

“4. The averments in paragraphs 3 to 5 of the plaint are incorrect. 
Whatever view may be taken with reference to the question of proprietary 
interest in land as between a ryotwari pattadar and Government, there can 
be no dispute as to Government right to impose such assessment as they 
consider reasonable and proper on lands included in the holding of such a 
pattadar. The imposition of the assessment and its increase or decrease 
cannot be questioned by means of a suit and the Court has no jurisdiction 
to question the legality or validity of the imposition. Even supposing .the 
lands were enjoyed as achukattu lands for a very long period, an allegation 
which this defendant does not admit and which the plaintiff will have to 
prove, that circumstance would not take away the right of Government in 
their sovereign capacity to levy additional assessment on the lands at" any 
time. The State can claim a share in any crop grown on ryotwari land by 
impounding the rain water which falls on the land. The Government are 
entitled to charge wet assessment on the land in lieu of claiming a share of 
the wet crop, The rate of assessment that may be fixed on such lands 
cannot be questioned by the Courts Vide section 58 of the Madras Revenue 
Recovery Act II of 1864, 
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“5, The allegation in the plaint that the Government cannot vary the 
assessment imposed at the time of settlement is incorrect. Such right is re- 
cognized in paragraph (33) of the settlement notification in respect of such 
lands as those in the suit. 

“6. The achukattus in question were objectionable and were consider- 
ed to be so, as they had the effect of cutting off the supply of water to tanks 
lower down. 

“9, The levy of enhanced assesament is legal and valid with reference 
to all the faslis in question. ’”’ 

The defendant also pleaded that as regards fasli 1326 the 
suit was bad for want of notice, that it was barred by limitation, 
and that the plaintiff was not entitled to the injunction sought 
for. ° 

On these pleadings the Court framed the following issues: 

“I, Has this Court no jurisdiction to question the legality of the 
levy in question ? 

“TI. Is this suit within time? 

“TII. Is this suit bad to the extent of the collection made in fasli 
1326 for want of notice? 

. “TV. Are the plaint mentioned achukattus objectionable? 

“V. Is the collection complained of illegal? 

“VI, Is the defendant’s right to levy the tax in question barred by 
limitation under Article 149 of Schedule I of the Limitation Act? 

“VII, Is the retrospective effect given to the levy «lira wires ? 

“VILL Did the plaintiff make the payments in question voluntarily ? 
If so, is he entitled to claim a refund of the same ? 

“IX. To what relief is the plaintiff entitled ?” 

No oral evidence was called on either side. The plaintiffs 
contented themselves with putting in the Notification of June 
1, 1910, of the Special Settlement Officer Exhibit A, stating 
the conditions on which the resettlement was to be effected, and 
the defendant filed certain Proceedings of the Board of Revenue 
and Government Orders showing the way in which the question 
of achukattus had been dealt with prior to the settlement, and 
also the Board’s Proceedings directing the refund of the water 
cess levied on the plaintiff and the levy on him of an enhanced 
assessment for his wet achukattu cultivation, which was to be 
“the corresponding wet assessment minus the dry assessment 
already levied.” 

On the main issue the District Munsif held that Govern- 
ment was bound to respect the solemn pledge given in the pro- 
clamation, Exhibit A, that the rates of assessment at the resettle- 
ment should remain unchanged for a period of thirty years except 
under the circumstances mentioned therein, which he held not 
to have arisen, and he found this and the other issues in favour 
of the plaintiff. 
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~- On appeal the District Judge, Mr. R. A. Jenkins, 1.C.S., 
held that the terms of the resettlement were binding on the 
Government, and that section 58 of the Madras Revenue 
Recovery Act, 1864, was no bar to a suit to recover enhanced 
assessment not in accordance with the terms of the settlement. 
On'the question whether the terms of the Notification Exhibit A 
of June 1, 1910, reserved to Government the right to levy 
enhanced assessment for wet cultivation on the suit lands by 
achukattus, he held that the provision in the Notification that 
lands on which wet crops were raised by achukattus if they are 
“situated so close to the foreshore of a Government irrigation 
work as materially to interfere with its supply” were to be*retain- 
ed as ordinary dry, and were to be “dealt with by the Collector 
in accordance with the practice obtaining in the district,” did’ not 
reserve any right to alter the assessment during the period of 
thirty years, but that “the object of leaving the lands to be dealt 
with according to the district practice was to compel the ryots 
to remove the objectionable ridges by imposing a heavy rate.” 


The rate fixed at resettlement could not, he held, be raised 
during the period of the settlement “except as expressly reserved 
—such as by conversion from dry to wet or manavari.” He 
did not, however, deal with the question whether the subsequent 
raising of wet crops on lands registered at the settlement as dry 
did not amount to such a conversion within the meaning of the 
reservation. He held it unnecessary to decide whether these 
achukattus were objectionable or not, but otherwise affirmed the 
findings of the District Munsif and dismissed the appeal. 


The cases then came before the High Court on second appeal, 
when Jackson, J., who delivered the judgment of the Court, dealt 
with the reservation in the Notification as to objectionable achu- 
kattu cultivation as follows : 

“The defendant contends that the provision in the Notification Exhibit 
A ‘will be dealt with by the Collector in accordance with the practice 
obtaining in the district’ allows a large discretion. The practice, no doubt, 
was to charge water-rate if a paddy crop was raised; but since such charges 
are not rightly leviable under the Irrigation Cess Act, an,enhanced assess- 
ment practically amounts to the same thing, and can be described as ‘in 
accordance with the practice obtaining in the district.’ The short answer 
is that such practice never did obtain nor could obtain. Once a settlement 
has been duly notified by Government, the Collector acting under the orders 
of the Board of Revenue cannot vary the rates of assessment.’’ 


He also held that the reservation as to “lands which may 
be converted from dry to wet” referred to physical conversion 
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and did not mean that Government reserved to themselves the 
right at any time to convert the classification of a land as dry 
to one of wet. If that were so, he observed, there would be no 
settlement. He, again, did not deal with the question whether 
there had been such a conversion. After finding other issues in 
favour of the plaintiff, he directed the decrees to be varied by 
omitting the injunction and otherwise dismissed the second 
appeals. 

The three Courts before which these cases came in India 
agreed in holding that the imposition of these additional assess- 
ments was not in accordance with the terms of the settlement of 
1910, that Government was not entitled to vary the terms of 
that settlement so long as it continued in force, and that the 
Civil Courts are not barred of jurisdiction to afford redress. 


With these last two contentions it is unnecessary for their 
Lordships to deal, because Mr. Dunne, who appeared for the 
defendant and disclaimed on the part of the Government any 
desire to depart from, the terms of the settlement, refrained 
` from arguing them before their Lordships and elected to stand 
or fall upon the question whether these additional assessments 
were in breach of the settlement. 

To explain the nature of this question and show how it 
arose, their Lordships will refer in the first instance to the letter 
of Mr. G. A. D. Stuart, I.C.S., Special Assistant Settlement 
' Officer, of 30th September, 1907, asking for instructions and 
making suggestions in paragraphs 5 to 7 of the letter as to how 
“manavari lands,” “achukattus,” and “wet under waterspread” 
were to be dealt with in the new settlement. “A peculiarity of 
this district,” he observed, “is the large extent of paddy (rice) 
grown on low-lying lands without any regular irrigation. Low 
bunds are raised round the lands to retain rain water, and lands 
also often get the benefit of percolation from neighbouring wet 
fields, small ponds or tengals, springs at the base of low hills, etc. 
Such lands are termed manavari (rain fed). At the last settle- 
ment all manavari lands that received regular irrigation from a 
Government source were treated as wet, and the rest treated as 
dry, but assessed at special rates, which were usually one, but 
sometimes two or three tarams higher than the rates applied to 
other dry lands in the same block.” For reasons which he gave, 
the Settlement Officer recommended that in the new settlement 
these lands in future should not be classed either as wet or dry, 
but should be put into a new class of manavari (rain fed) lands, 


Lv] THE MADRAS LAW JOURNAL REPORTS. 287 


and this recommendation was accepted by Government. He 
then proceeded to deal with achukattu cultivation, and stated 
that since the last settlement a large extent of dry land had been 
brought under manavari cultivation by raising bunds about 2 
feet high, called achukattus, round the fields and so holding up 
sufficient rain water after heavy rain to grow a paddy (rice) 
crop. Where such lands were situated near the foreshore of a 
tank, he was of.opinion that the supply of the tank was interfer- 
ed with, and that this interception might become serious when 


every field in the catchment area of a small tank was bunded.. 


It is of course obvious that interference with the customary water 
supplies of a tank might injuriously affect ryots holding wet 
lands under it and raising one, or even two, wet crops every 
year by the aid of tank water, and might so affect their ability 
to pay the high rates of assessment which had been imposed on 
them in consequence of these facilities for raising valuable crops. 

It had been the practice, Mr. Stuart stated, to impose water- 
rate on this achukattu cultivation whenever it was considered 
that the supply to any tank had been interfered with. Water- 
rate here means “a separate cess” leviable for water taken from 
a Government source under Madras Act VII of 1865 which 
came under the consideration of this Board in Prasad Row v. 
Secretary of State for India in Council. The view of the 
Madras Government was that they were entitled to impose this 
water-cess at such rates as would effectively deter the ryot from 
persisting in this method of cultivation. Mr. Stuart now pro- 
posed that it should be decided once for all which were the lands 
on which achukattus could be raised “and which the lands on 
which the raising of achukattus should be penalized.” 

In a subsequent Board’s Proceeding of the 11th September, 
1908, these proposals of Mr. Stuart’s are referred to as being 
that achukattu lands situated close to the foreshore-of a tank 
should be entered in a special list to be furnished to the Revenue 
Department “tn order that their cultivation may ba put down by 
the iniposition of a penal water-rate”. 

These proposals were adopted at the settlement. Achukattu 
cultivation which was unobjectionable was not entered as wet 
or dry, but in the new manavari or rain-fed class already men- 
tioned, while lands included in the list of objectionable achu- 
kattus were retained in the class of dry, that is to say, as bear- 
ing dry crops and with lighter rates of assessment, it being in- 
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tended to prevent the ryots from raising wet crops on them by 
putting up achukattus and so interfering with the tank water 
supply. Had they been classed at the settlement either as wet 
or manavari and so rated as growing wet crops, there would 
have been no case afterwards for imposing the statutory water- 
cess upon them unless they acquired some fresh source of sup- 
ply and. there could have been no case at all for imposing penal 
water-cess for the purpose of putting down this sort of 
cultivation. 

In the light of these observations their Lordships will now 
proceed to consider the terms in which this achukattu cultiva- 
tion was dealt with in paragraph 23 of the Settlement Notifica- 
tion, of which the following are the material portions :— 

“23. Achukottus.—In addition to the fields registered as ‘Manavari’ 
ai the settlement there are numerous dry fields which have since been 
converted into ‘manavari’ by the erection of high bunds or achukattus, which 
store up rain water and obstruct surface dramage. The Government have 
decided that such lands should be transferred to ‘Manavari’ and assessed 
at Manavari rates, unless they are situated so close to the foreshore of a 
Government irrigation work as materially to interfere with its supply. 
Lands of the latter description will be retained as ordinary dry and will be 
dealt with by the Collector in accordance with the practice obtaining in 
the district.” 

As has been already shown, the practice obtaining in the 
district was to endeavour to check this sort of cultivation when 
deemed objectionable by imposing a water-rate in addition to 
the assessment under Madras Act VII of 1865. The wording 
of the Notification is taken from the Government Order of 14th 
August, 1909, dealing with the general proposals for the resettle- 
mènt, and directing that these objectionable achukattu lands 
should be entered in a special list and left to be dealt with by the 
Collector in accordance with the existing district practice, as 
embodied in G.O. No. 593 Revenue, dated 24th June, 1905. 
That order, which deals with “the question of charging water- 
tate for wet cultivation raised with the aid of water collected by 
means of achukattus, or bunds temporarily erected to intercept 
drainage from dry lands,” states the practice as follows :— 

“2. The correct procedure for the treatment of such cultivation is 
laid down in G.O. No. 852, dated 30th August, 1887, as explained by G.O. 
No. 205, dated 9th March, 1888, viz., that water-rate should be charged if 
the achukattu by means of which water is collected intercepts water which 
would otherwise flow into a Government tank or other irrigation work. This 
rule should be strictly followed.” 

“In their Lordships’ opinion the lower Courts have not given 
sufficient consideration to the direction in clause 23 that lands 
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of this description should be “retained as ordinary dry,” that 
is to say, with the incidents of land registered as dry. The 
earlier clauses 12 to 14 had provided for lands registered as 
dry being transferred in certain cases to wet, and wet lands to 
dry, and for assigning to them a soil classification suitable to 
their new registration. Obviously these transfers were to be 
made at the time of the settlement with a view to the imposition 
of the appropriate assessment. Clauses 29 and 30 provided that 
at the resettlement, pattas were to be issued to the ryots showing, 
in accordance with the new registers, “the description of the land, 
e.g., Government dry, wet, manavari, single crop, double crop, 
baling, etc., the registered source of irrigation, and the assess- 
ment which wilh hereafter be levied on the land.” It may, there- 
fore, be taken that pattas were issued to the plaintiffs showing 
that in the new registers their lands were registered as dry and 
showing also the assessment which was to be thereafter levied on 
the land, 


After the new settlement had come into force the Collector 
proceeded to deal with this achukattu cultivation which had 
been found objectionable, as directed in the Notification, accord- 
ing to the practice obtaining in the district, that is to say, he 
imposed upon them in addition to the assessment a separate cess 
under Madras Act VII of 1865, with a view of putting down 
wet achukattu cultivation by the imposition of a penal water-rate. 
The plaintiffs appealed to the Board of Revenue, who apparent- 
ly were advised that the imposition was illegal and directed it 
to be refunded. They went on to observe : “The achukattus in 
question are objectionable and, therefore, although water-rate 
under the Irrigation Cess Act is not leviable, the lands concern- 
ed are, in accordance with the orders of Government, liable to 
enhanced assessment; an appropriate enhancement in the present 
circumstances would be the difference between the wet and dry 
rates. The water-rates levied will be refunded, but an enhanc- 
ed assessment will be charged for the wet achukattu cultivation, 
and this should be the corresponding wet assessment minus the 
dry assessment already levied.” 


The only question for their Lordships’ decision now is 
whether these orders can be supported under the terms of the 
Notification, that is to say, whether the revenue authorities, 
having at the resettlement registered the suit lands as dry and 
imposed assessments upon them on that basis in the belief 
apparently that by the imposition of the statutory water cess 
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they could prevent them from being used for wet achukattu 
cultivation, were entitled under the terms of the Notification, 
when this method failed them, to depart from the terms of the 
pattas and impose wet rates of assessment on the lands. This 
question, in their Lordships’ opinion, depends on the effect of 
clause 36 of the Notification, which is as follows :— 

' “36. The resettlement will remain in force for the usual period of 
thirty years and the rates of assessment now sanctioned will remain un- 
changed for that period Government reserve to themselves the right to 
revise on the expiry of the said thirty years the assessment on land ın such 
manner as may then seem just and proper. . . The thirty years’ limit 
docs not apply to lands the irrigation of which may be improved by Govern- 
ment subsequent to the resettlement nor to lands which may be converted 
from ‘dry’. to ‘wet’ or ‘manavari’. Modifications may also be made in 
the tase of lands in the waterspread of tanks.’’ 

' For the appellant, reliance was placed on the stipulation that 
the thirty years’ limit is not to apply “to lands which may be 
converted from ‘dry’ to ‘wet’ or ‘manavari’.” 
` It has been held by the lower Courts that these words can- 
not mean that Government reserves the power to transfer any 
lands it pleases from dry to wet. As already pointed out, the 
Notification had provided for the transfer at the time of the 
settlement of certain dry lands to wet and certain wet lands to 
dry in the settlement register, and to say that after the seftle- 


‘ment had come into force Government could transfer at will dry 
‘lands to another class and assess them accordingly would, in the 


opinion of the High Court, be tantamount to saying that, at’any 
rate in the case of lands registered as dry, there would be no 


settlement at all. They were therefore of opinion that the re- 


servation could not have that effect. Now so long as lands 
registered as dry were cultivated with dry crops it would obvious- 
ly be unfair and opposed to the whole scheme of the settlement 
that their assessments should be enhanced. On the other hand, 
there would be-nothing harsh or unreasonable in providing that, 
if during the period of the settlement the pattadar should raise 


-valuable wet crops on lands registered as dry, that is, as bearing 


the:much lass valuable dry crops, he should be called upon to 
pay at the higher rates. In their Lordships’ opinion, the reserva- 
tion as to lands which might be converted from dry to wet or 
manavari was inserted for the purpose of meeting such a case, 
and they will assume, as held by the High Court, that conver- 
sion meant conversion by the pattadar and only reserved a power 
to increase the assessment where there had been such a conver- 


sian. ay 
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The only question, then, is, has there been any such con- 
version bythe pattadar plaintiffs in this case? In the Courts 
below it appears to have been considered that because they“Had 
raised wet crops on their lands prior to the settlement by means 
of achukattus, the fact that they went on doing so after the 
settlement had come into force would not amount to a conver- 
sion within the meaning of the reservation. In their 
Lordships’ opinion the fact that wet crops may have 
been raised on these lands prior to the settlement is not 
the governing consideration. It is no doubt the fact that when 
at the settlement these lands were registered as dry and assessed 
accordingly, the revenue authorities knew that wet crops had 
been raised upon them by means of achukattus, but for reasons 
already given they regarded this method of cultivating this parti- 
cular land as objectionable, and thought that they were in a posi- 
tion to check it and make the pattadars revert to dry cultiva- 
tion by dealing with them in the manner referred to in the Noti- 
fication, that is, by imposing the statutory water-cess, probably 
at increasingly penal rates. That method was found to be 
illegal and the water-rate so levied was refunded. The fact, 
however, remained that on lands which had been ordered to be 
retained as ordinary dry, and which had been registered as dry 
and assessed accordingly, the plaintiffs had raised wet crops. In 
their Lordships’ opinion this raising of wet crops on land register- 
ed at the settlement as dry was a conversion within the meaning 
of the reservation. So long as they cultivated the land as dry 
the pattadars were entitled to hold the lands for the whole period 
of the settlement at the rate assessed on them as such, but when 
they proceeded to raise wet crops upon them they effected a 
conversion and justified the revenue authorities in imposing upon 
them “corresponding wet assessment” by which their Lordships 
understand the appropriate wet rates. 

For these reasons their Lordships are of opinion that the 
fresh imposition of these wet rates meus the dry rates already 
paid did not give the plaintiffs any cause of action, and that, 
therefore, the decrees of the lower Courts should be set aside 
and the suits dismissed, but without costs, and there will be’ no 
order as to the costs of this appeal. Their Lordships will 
humbly advise His Majesty accordingly. 

Solicitor for appellant : Solicitor, India O ffice. 

Solicitors for respondents : Chapman, Walker & Shephard. 


K.J.R. Appeal alloil'éd. 


3 


PC; 
The 
Secretary 
of State 
for India 
com. 
Ramanuja- 
rlar. 
Sir John 
Wallis, 
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PRIVY COUNCIL. 


.[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 


Present:—Lorp PHILLIMORE, Lorp CARSON AND SIR 
; 
LANCELOT SANDERSON. 


Ramkisan Singh and others .. Appellants* (Defts.) 
. v. 
Mohammad Abdul Sattar and others .. Respondenis (Piffs.). 


Cru Procedure Code (V of 1908), Sch. II, para 11—Mortgage effected 
without the permission of the Collector—Joint Hindu family, personal liabt- 
lity of minor member on mortgage executed by the karta and adilt members 
oj ihe family. 

In execution of a money decree cight villages belonging to the judgment- 
debtor were attached by the Civil Court, and the proceedings were then 
tiansferred to the Collector to be carried on under the provisions of 
Schedule III ‘of the Civil Procedure Code, 1908 The Collector was admit- 
tedly acting only» under paragraph 1 of Schedule III and dealt with 
nene of the property of the judgment-debtor but the eight attached villages, 
and no action was ever taken under paragraph 2 and the following para- 
graphs of the schedule. The judgment-debtor, meanwhile, on the 5th 
September, 1916, éxeciited a mortgage in favour of the plaintiff, the pro- 
perty mortgaged consisting of four out of the eight attached villages, and 
three others that were not- under attachment. In a suit brought by the 
plaintif for foreclosure of the mortgage, it was pleaded that the whole 
mortgage was void in that the judgment-dehtor was incompetent under 
paragraph 11 of Schedule III to mortgage any part of his property 
on the 5th September, 1916, because on that date the Collector cowld exer- 
cise all the powers conferred on him by the first ten paragraphs of that 
schedule in respect of the whole of the judgment-debtor’s property. The 
Judicial Commissioners, Central Provinces, held, [relying on Gaurishankar 
Balmukund v. Chinmwumiys, (1918) LR. 45 LA 219: ILR. 46 Cal 183: 35 
M.L.J. 733 (P.C.)] that by virtue of the provisions of paragraph 11 of 
Schedule III of the Code of Civil Procedure, the mortgage in question 
being effected without the permission of the Collector was void qua the 
four attached villages, but that it was not vitiated with respect to the 
three villages .which were got attached by the Civil Court “If 
the Collector deals with the attached property only under para- 

graph 1 of Schedule III and takes no action and begins no pro- 
ceedings under paragraph 2, he can exercise or perform any of the powers 
of “duties conferred or imposed on him by that schedule only in respect 
of that part of the judgment-debtor’s property that is under attachment. 
It is clear then that the judgment-debtor was not incompetent to mort- 

gage the three villages which were not under attachment” (per Baker and 
Hallifax, -J.Cs.). On appeal to the Privy Council, their Lordships con- 
curred with the learned Judicial Commissioners in holding that the mort- 
gage of the attached properties was bad. 





-P «C,- Appeals Nos. 2 and 3 of 1927. 15th March, 1928. 
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The karta and other adult members of a joint Hindu family raised 
money for legitimate family purposes by a mortgage of the joint property. 
The mortgage-deed contained a personal covenant by the mortgagors 
to repay the debt. In a suit brought by the mortgagee to enforce the 
mortgage against the mortgagors and also another member of the family 
(a son of one of the mortgagors, who was not a party to the mortgage, 


being then a minor), the Court below (the Judicial Commissioners of ` 


Central Provinces) passed a personal decree against the defendants for 
repayment of the money lent. On appeal, their Lordships of the Privy 
Council varied the decree of the Court below by limiting the liability of 
the quondam minor to his interest in the joint family property; so that 
‘neither will there be any personal liability against him nor will he he 
liable in respect of any property separately acquired, if any.’ D 
Consolidated Appeals Nos. 2 and 3 of 1927 from a judg- 
ment and decree, dated the 31st January, 1924, of the Court of 
the Judicial Commissioner, Central Provinces (Messrs. Baker 
and Hallifax), which varied a decree of the District Court of 
Nagpore, dated the 21st August, 1922. 
| For purposes of the report, the facts are briefly sum- 
marized in the head-note. . 


Loumdes, K. C. and Jardine for appellants. 


De Gruyther, K. C. and Parikh for 1st respondent 
(Mohammad Abdul Sattar, the plaintiff). 


Dune, K. C. and Abdul Majid for respondents (Mathuradas 
and Gopaldas). 


15th March, 1928. The judgment of their Lordships was 
delivered by 


Lorp PHILLIMoRE.—Their Lordships have given full con- 
sideration to the various points which have been raised in this 
case; some of them are points of small-importance; others are, 
no doubt, of considerable weight, having regard to the interest 
of the parties; but their Lordships are prepared to deal with 
them shortly as, indeed, the considerations which lead them to. 
their conclusion are not many or very involved. 

First of all, dealing with the respondents who are repre- 
sented by Mr. Dunne, the respondents Mathuradas and Gopal- 
das, they are, no doubt, made respondents by the appe}lants, 
the Singhs, in their appeal, because they were parties to the 
suit, having been made parties to the suit by the plaintiff, and, 
therefore, they had to be made partied to the appeal; but they 
would obviously not have required to come here-if it had not 
been for the application made in the cross-appeal or for fear 
of some application. As against them there is no case.. 


P.C. 
Ramkisan 
Singh 


v. 
Md, Abdal 
Sattar. 


Lord 
Phillimore. 


294. THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


ss It has been argued by the plaintiff, cross-appellant, that he 


Ramkisan could support the mortgage to him of the attached properties, 


piga though the properties were under attachment, because he could 
araban ask the Board to accept the view that there had been permission 





given by the Collector; but it is clear that there was no such 
Philip’, permission and, indeed, it is a matter of fact which has been 
found by both Courts in India. Therefore, the mortgage, being 
a mortgage of the attached properties, was a bad mortgage and 
the plaintiff's title cannot prevail against those respondents. 

It was suggested and the view was taken by the District 
Judge that the mortgage might still stand as regards the two 
sons, because they were not in form sued as defendants; but 
ihe suit was against the whole family property and the whole 
family property was attached, the whole 16 annas, and the whole 
16 annas were, therefore, within the Code of Civil Procedure, 
paragraph 11 of Schedule III, and the mortgage was therefore 
bad andthe subsequent transaction with: Mathuradas and Gopal- 
das*was a good one and must stand and they are entitled to be 
dismisséd from the appeal with costs, and the costs must be paid 
by the plaintiff, the cross-appelkant. 

As regards the main appeal by the three Singhs, when the 
matter comes to be thrashed out there is no merit in the appeal 
quoad the father and the elder of the two sons. There was 
clearly a personal covenant to pay the debt and the judgment of 
the Court of the Judicial Commissioner in respect of the remedy 
was one which the Appellate Court could have given and the 
only thing that the appellants can successfully maintain is that 
they should have the decree varied by limiting the liability of 
Lachman Singh, the younger son, who was a minor at the time 
of the mortgage, to his interest in the joint family property; so 
that neither will there be any personal liability against him nor 
will he.be liable in respect of any property separately acquired, 
if any. i 

As to the cross-appeal, there really was nothing that could 
be supported in it until it came to the ingenious suggestion made 
late in the casé that the appellant was entitled to an order for 
sale of the unattached villages under the Code of Civil Pro- 
cedure, Order 34, Rule 4 (2), which is: “In a suit for fore- 
closure, if the plaintiff succeeds and the mortgage is not a 
mortgage by conditional sale, the Court may, at the instance 
of the plaintiff’ or others “pass a like decree,” which is a 
decree for sale in lieu of a decree for foreclosure. It is sug- 


gested now that this mortgage was not a mortgage by condi- 
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tional sale and that the plaintiff is entitled to have such a 
decree as he now asks for. 


Their Lordships would hesitate a great deal before they 
determined that this was not a mortgage by conditional sale, 
because, whatever may be the appearance of the document, 
there have been a great number of authorities on mortgages by 
conditional sale and it would take a great deal of examination 
before it could be determined that this was not such a mortgage. 
The parties throughout the case have treated it as a mortgage 
by conditional sale; it was so alleged by the defendants in their 
written statement; no objection was taken by the plaintiff in 
reply; no issue was stated about it; the District Judge assumed 
it and their Lordships do not find that any complaint was made 
of his assumption in the Court of the Judicial Commissioner. 
Therefore, their Lordships would be very unwilling to decide, 
without a great deal of further examination, whether this was 
a mortgage by conditional sale or not; but, however that may 
be, to allow the plaintiff at this eleventh hour, having never 
asked for this remedy either before the District Judge or in the 
Appellate Court or by his case as originally printed, to get such 
a remedy, without very careful examination as to what the 
effect might be upon third parties who are not present here, 
would be contrary to all reasonable procedure. Their Lordships 
cannot, therefore, grant that application nor the other points 
made by the cross-appeal. The result is that the cross-appeal 
will be dismissed. 

On the whole, as between the Singhs and the plaintiff, 
their Lordships think there ought to be no costs either of ‘the 


appeal or of the cross-appeal. The result will be that the only 


costs which have to be paid will be those of Mathuradas and 
Gopaldas in the two consolidated appeals, which will have to 
be paid by the plaintiff. 

Their Lordships will humbly advise His Majesty accord- 
ingly that the judgment of the Court of the Judicial Commis- 
sioner should be varied in favour of the appellant Lachman 
Singh in the manner already indicated, and that the respondents 
Mathuradas and Gopaldas be paid their costs by the ‘cross- 
appellant, and that no further or other Order need be made. 

Solicitors for appellants: Valpy, Peckam and Chaplin, 


Solicitors for respondents: H. S. L. Polak, Francis and 
Harker. 


K.J.R. Appeal allowed in part. 


Lord 
Warrington. 
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PRIVY COUNCIL. 
[On appeal from the Supreme Court of Sierra Leone. | 
PRESENT:—THE Lorp CHANCELLOR, Loro BUCKMASTER 
AND Lorn WARRINGTON OF CLYFFE. 
William Edward Akaje Macauley .. Appellam* 


v. 
The Judges of the Supreme Court of Sierra 
Leone and another .. Respondents. 

Professional misconduci—Barrister whilst holdmg another Barristers 
brief, exacting higher fee from cient 

Wheb a Barrister hands over his brief to another Barrister at a fixed 
fee, the former does not thereby entirely go out of the case. The hand- 
ing over of the brief ıs not tantamount to a transfer of the case to the 
second Barrister, so as to make it exclusively his own case He merely 
holds the brief for the first Barrister at the fee agreed upon between them, 
and he would be guilty of most unprofessional conduct if he were to take 
the opportunity, whilst “devilling” for another Barnster, of going behind 
that, Barrister’s back and extorting a Aigher fee from the lay client. 


Appeal No. 14 of 1928, by special leave, from a judgment 
and order of Mr. Justice Purcell, Chief Justice of the Colony 
of Sierra Leone, dated the 20th April, 1927. ; 

The sole question for determination by the Privy Council 
was whether the learned Chief Justice was right in ordering 
the name of the appellant, a Barrister-at-Law, to be struck 
off the roll of the Supreme Court of the Colony of Sierra 
Leone. 

The material facts of the case appear from their Lord- 
ships’ judgment. 

Glanfield for appellant. 

Cripps, K. C. and Potock for respondents. 

18th May, 1928. Their Lordships’ judgment was deliver- 
ed by 

Lorp WARRINGTON or CLyrrs.—This is an appeal from 
an order dated the 20th April, 1927, of the Chief Justice of 
the Colony of Sierra Leone, whereby it was ordered that the 
name of the appellant should be removed from roll of Barristers 
and Solicitors of the Supreme Court of the Colony. 

By an order of His Majesty in Council made on the 20th 
December, 1927, on the petition of the appellant, it was ordered 
that the appellant should be granted special leave to appeal in 
forma pauperis. 

_ *P.C. Appeal No, 14 of 1928. 18th May, 1928, 
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The appellant is a native of the Colony. He was called to 
the English Bar by the Honourable Society of Lincoln’s Inn 
on the 26th January, 1923. He then returned to the Colony 
and was duly enrolled as a Barrister and Solicitor of the 
Supreme Court. In the Colony the two branches of the 
profession are united. 


By the Supreme Court Ordinance of 1924, it was by sec- 
tion 57 provided that the Chief Justice should have power for 
reasonable cause to suspend any Barrister 'or Solicitor from 
practising within the jurisdiction during any specified period 
or order his name to be struck off the roll of the Court. , The 
order appealed from was made under this provision. 

On the 4th February, 1927, the appellant was, at the instance 
of the Acting Attorney-General of the Colony, served with a 
notice of motion and certain affidavits in support thereof, call- 
ing upon him to show cause why the Chief Justice should not 
in the exercise of the power aforesaid, order his name to be 
struck off the roll of the Court or suspend him from practisirig 
within the jurisdiction of the said Court upon the grounds :— 

(a) That after having accepted and agreed to hold a 
brief on behalf of the Hon. Claude Emile Wright, Barrister- 
at-Law, to represent the defendant in the case of Macarthy v. 
Pa Kaim then pending in the Circuit Court at a fee of 20 
guineas, the appellant did on or about the 10th June, 1926, with- 
out any just reason and cause receive and: obtain from the 
said Pa Kaini a certain large sum of money to wit, the sum 
of £135 for or in respect of his appearance on behalf of the 
Hon. Claude Emile Wright in the said proceedings, contrary to 
good conscience and honest dealing and without the authority 
of the said the Hon. Claude Emile Wright. 

(b) That being briefed as aforesaid to-defend Pa Kaini 
in the Circuit Court, the appellant did on or about the 1st July, 
1926, demand from the said Pa Kaini a further sum of £200 
for his services in connection with the appeal to the Full Court 
then pending and did by the said demand induce the said Pa 
Kaini to deliver to him an additional sum of £50 without the 
knowledge and authority of the said the Hon. Claude Emile 
Wright and without being authorised by the said the Hon. Claude 
Emile Wright to appear on his behalf in any appeal from the 
judgment of the Circuit Court. 

The motion was heard by the Chief Justice on the 4th, 
Sth and 7th April, 1927, on evidence, both oral and by affidavit, 


R—38 
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and on the 20th April, 1927, he delivered his judgment and 
made the order now under appeal. 

Certain technical objections to the order were raised, both 
before the learned Chief Justice and before the Full Court on 
an' application for leave to appeal. These objections were over- 
ruled and leave to appeal was refused. These objections were 
not pressed before this Board and the learned Counsel for the 
appellant, who conducted the case with admirable tact and dis- 
cretion, and said all that could be said on his client’s behalf, 
confined himself to an attack upon the order on the merits. 

The following facts were either admitted or proved to the 
‘satisfaction of the Chief Justice. Prior to the 8th June, 1926, 
Claude Emile Wright, a leading Barrister and Solicitor at Free 
Town, and a member of the Legislative Council of the Colony, 
had been instructed by the defendant to act for him in the action 
abovementioned and had agreed to accept a fee of 30 guineas for 
so doing. Mr. Wright had received no instructions from Pa 
Kaini, his client, except the writ and particulars of damage. 

On the 8th June, 1926, Mr. Wright, finding that the case 
wah to come on for trial in the Circuit Court at Moyamba in a 
day or two, and that he would be unable to undertake the 
defence himself as he had to attend a meeting of the Legislative 
Council, sent for the appellant, whom he knew as a son of his 
chief clerk, and asked him to hold the brief for him at a fee of 
20 guineas. These terms were accepted by the appellant and 
he went to Moyamba accordingly. 

Mr. Wright, at the same time sent a telegram to his client 
in these terms: “ Macauley representing me proceeds to 
Moyambab your case. Please pay him retainer, 30 guineas.” 
The appellant at the hearing admitted having seen this telegram, 
but stated that he did not remember its contents. 

The appellant contended before the Chief Justice, and 
repeated this contention before this Board, that Mr. Wright 
had transferred the case to him, that it was then exclusively his 
own case and that the relation of solicitor and client existed 
between himSelf and Pa Kaini, Mr. Wright being no longer 
concerned in the matter at all 


As to this point the learned Chief Justice on the evidence 
before him arrived at the following conclusions of fact:— 


“1 am unable to take the view that Mr. Wright ever handed over 


thia case to Mr. Macauley in the scnse that he entirely went out of the ~ 


case and Mr, Macauley cathe into it,” and again, “It is to my mind clear 
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beyond al possible doubt that Mr. Macauley with {ull knowledge of his 
exact position entered on this transaction on onc footing only and that 
was that he went io Moyamba to hold Mr. Wright’s brief for him in the 
Circuit Court in the action of Macarthy v. Pa Kaini and agreed to accept 
20 guineas for so doing.” 


There was ample evidence to support these findings and no 
sufficient reason was alleged for rejecting them, but their Lord- 
ships feel it right to add that, having read the evidence, they 
concur in the findings. The second of the two findings that 
Mr. Macauley entered on the transaction with full knowledge 
of his exact position disposes of his contention before this 
Board that he honestly believed that the case was his sown, 
whether it were so in fact or not. É 


Before stating what happened at Moyamba, it is right to 
say something of the nature of the action because the appellant 
has sought to justify his subsequent conduct by the suggestion 
that the case was one of great importance and difficulty, involving 
a heavy claim—upwards of £4,000—against the defendant and 
that the fee of 30 guineas was altogether insufficient. 


The judgment of the Circuit Judge was delivered on tkw 
12th June, the case having been opened on the 11th June. From 
this it appears that the plaintiff was a small trader in the defend- 
ant’s village and sued for damages on the allegation that 
the defendant as paramount chief had wrongfully interfered 
with his trade by picketing the plaintiff’s shop and forbidding 
his people to trade with him. The defence was that the defend- 
ant’s conduct was justified by the failure of the plaintiff to pay 
the settlers’ fees. The Circuit Judge after stating that the facts 


of the case were simple and largely not disputed, found,that, the. 


defence was established and gave judgment for the defendant. 
The Judge added a comment on the exaggeration of the claim for 
loss of profit—at the rate of £12 a day, exclusive of Sundays— 
nearly £4,000 per annum in respect of a small general store in a 
village of 15 to 20 houses containing at least two other traders. 


The appellant has given several accounts of what happened 
at Moyamba. The main difference between them being on the 
question whether he, the appellant, asked for a further fee or 
' whether this was voluntarily offered by the Chief. On this point 
the learned Chief Justice said: 


“I entertain no donbt that Mr. Macauley sought the interview at 
Moyamba and demanded 300 guineas. I entirely reject his assertion that 
the offer of a further fee came from Pa Kaini and that so to speak this 


P. C. 


“ W.E. A. 
Macauley 
v. 

The Judges 
of the 


Supreme 
Court of 


Sieira Leone. 


Lord 


Warrington. 
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money was almost forced upon him, the evidence to my mind absolutely 
refutes any such version of the matter” 

Their Lordships accept this finding also, but whatever may 
be the precise circumstances, there is no doubt that the appellant 
required a further fee of 300 guineas which, at the request of 
the Chief and his followers, he reduced to £250 of which they 
paid him £105 with a further sum of £30 for expenses, making 
together £135, leaving £145 still owing in respect of the fee. 
The Chief was a native, entirely illiterate and unfamiliar with 
stich matters as those with which he was dealing. The appellant 
has sought to justify his request for the large further fee by the 
amount of work he says he had to do. It only amounts to this 
that, inasmuch as neither Mr. Wright nor himself had received 
any preliminary instructions, he had to ascertain the facts of the 
case on the spot. As appears from the judgment of the Cir- 
cuit Judge, the facts were simple and largely admitted. Their 
Lordships are not impressed by this excuse on the part of the 
appellant. 

On his return to Free Town, the appellant went to see Mr. 
Wright and reported the result of the case. Mr. Wright then 
asked whether he wanted the balance of his fees as Pa Kaini 
had sent him (Mr. Wright) £20. The reply was to the effect, 
that he did not want the balance as they had made him a very 
handsome present. The appellant said nothing to Mr. Wright 
as to the case having been made over to him or as to his transac- 
tions with the Chief in reference to the fee, and in fact Mr. 
Wright knew nothing of what had taken place until he heard 
ef the facts through the District Commissioner in August. 


In their Lordships’ opinion, the first of the two charges was 
fully established, and it is clear that the appellant made use of 
his pretended position as solicitor in the case to the exclusion 
of Mr. Wright to obtain from an ignorant and unsophisticated 
native the promise of a fee out of all proportion to the importance 
of the case and the work done by him, and payment on account 
of £105 with the further sum of £30 for his expenses at the 
rate of £5 a flay for six days. 


“ As to the second charge, the facts are that, on the 5th July, 


. the appellant went to Mafengre where Pa Kaini lived and saw 


him and his nephew, Kapr Massim, and demanded a further fee 
of £200 for conducting an appeal which he said had been com- 
menced. This demand was made on the same pretence that 
the case had been transferred to him. On this occasion, the 
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Chief paid him the further sum of £50 mentioned in the second 
charge. 

On the 19th July the appellant wrote a letter to Pa Kaini 
in which he demanded a further sum of at least £50 on account 
of the promised fee of £200 in respect of the appeal In the 
course of that letter he said, “you must realise that I have a 
great deal to do in the matter and I wish to be refreshed now 
and again.” Asa matter of fact, he had no work whatever to 
do in connection with the appeal. The further £50 was not 
paid. 

At some time—but whether before or after the date of this 
letter is not quite clear—he was distinctly informed by Mr. 
Wright that he (Mr. Wright) was acting in the appeal. It is 
apparently still pending and in it Pa Kaini is represented by Mr. 
Wright. Since the 19th July, as well as before that date, the 
appellant has had no work to do in connection with the appeal. 

Their Lordships are of opinion that the second charge also 
we fully Dian and that the learned Chief Justice had 

“reasonable cause” for the exercise of the power conferred 
upon him by clause 57 of the Ordinance. 

A strong appeal was made by Counsel for a change of 


the sentence from one of removal from the roll to one of, 


suspension only. 

No doubt the sentence is a severe one as it deprives the 
appellant of the means of livelihood to which he has devoted 
much study and expense. But the learned Chief Justice is 
necessarily more familiar with the position of affairs in the 
Colony than are their Lordships. 

In the course of his judgment he makes use of the following 
expressions : — 

“Tt is a startling proposition and one which I cannot for a moment 
assent to that people holding the peculiar views which Mr Macauley 
apparently does hold with regard to the relation or otherwise of solicitor 
and client should be allowed to run loose especially in such ‘an Alsatia’ 
as the Sierra Leone Protectorate without being answerable to any autho- 
rity for their professional conduct.” 


Their Lordships appreciate the necessity in a*country so de- 
scribed of inducing the inhabitants to resort to the Courts for 
the settlement of their disputes rather than to the possibly more 
familiar means of personal violence. For this purpose it is 
essential that the people should be brought to feel the greatest 
respect not only for the impartiality and independence of the 
tribunals, but for the honesty and fairness of those who practise 
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before them. .To use the Chief Justice’s words, the circum- 
W. E A. stances disclose “a disgraceful combination of rapacity and 
dishonesty ” and their Lordships feel that if they were to re- 
The Judges commend a mitigation of the sentence in this case, they would 
Supreme be dealing a serious blow at the authority of the Judge -entrust- 
ed by law with the discipline of the profession in the Colony. 

Their Lordships, however, cannot part with the case with- 
ra out commenting on one part of the judgment of the learned 
Chief Justice. He expressed the view that it ought to be infer- 
red that the appellant and Kapr Massim were co-operating in 
obtaining the money in question from Pa Kaini. From the evi- 
dence before’their Lordships they do not think such an inference 
should be drawn; enotigh, however, was proved without it w 
justify the order. = 

For the above reasons their Lordships will humbly advise 
His Majesty that the appeal ought to be dismissed, but, as the 
appellant appeals in forma pauperis, without costs. 

. Solicitors for appellant: Leader, Phunkett and Leader. 
Solicitor for respondents: Burchells. 


K.J.R. Appeal dismissed. 


A PRIVY COUNCIL. 

[On. appeal from the High Court of Judicature at Madras.] 
PRESENT :—VISCOUNT SUMNER, SIR JOHN WALLIS AND 

SIR LANCELOT SANDERSON. 


Sri Raja Rao Sri Swetachalapati Ramakrishna 
Ranga Rao Bahadur Garu, Raja of Bobbili .. Appellant* 


(Deft.) 
v. 
Ayyagari Sodemma .. Respondent (PIF.). 
P.C. Suit for possession of immoveable property—Limstation—Onus 
ee probandi, 
Raja of y 
Bobblli In a suit to recover possession of immoveable property, held, that 
v. the onus was on the plaintiff to establish that the suit was brought well 


Ayyagarl within the period,of limitation 
Held, also, that the plaintiff had failed to discharge such onus. 
Appeal No. 120 of 1925 from a judgment and decree of 


the High Court, Madras (Spencer and Devadoss, JJ.), dated 
7th September, 1922, reversing a decree of the Court of the 





*P.C. Appeal No. 120 of 1925, 14th June, 1928 
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Subordinate Judge of Vizagapatam, dated the 17th December, 
1919, 

Dunne, K. C. and K. V. L. Norasimham for appellant. 

De Gruyther, K. C. and Subba Row for respondent. 

14th June, 1928. Their Lordships’ judgment was delivered 
by 

SIR Joun WaALLIs.—The only question for their Lordships’ 
decision in this appeal is whether the istuva or parcel of land 
known as Nyallapollam in Sankili village of the Bobbili zemin- 
dari in the Madras Presidency, which is claimed by the plaintiff, 
was taken possession of in 1880, together with another istuva in 
the same village known as Chellakapollam, by the adoptive 
mother of the first defendant, the Maharaja of Bobbili, as 
security for the discharge of certain debts incurred by the plain- 
tiffs deceased husband to the estate and to the local temple. 
Unless this be established, the plaintiff’s suit is admittedly bar- 
red, and her rights in this istuva have long been extinguished 
under the law of limitation. | 
. The Maharaja of Bobbili was the first and principal de- 
fendant, but in January, 1917, an order was made in this suit 
on the plaintiff’s petition that “the present Raja of Bobbili” 
should be made a supplemental twenty-fourth defendant, the 
Zemindari having apparently devolved upon him in the lifetime 
of the first defendant, and he appears henceforth as the contest- 
ing defendant, and will be referred to as the defendant. 

It is now common ground that when accounts were settled 
in 1905 and the debts fully discharged, the plaintiff was given 
possession of Chellakapollam only, and not of Nyallapollam; But 
there was also a question in this suit as to whether the whole of 
Chellakapollam was then returned to the plaintiff. Both the 
lower courts held that the plot sued for formed part of Chella- 
kapollam, and the High Court further found that the plaintiff 
was entitled to sue for it as the separate property of her deceas- 
ed husband. These findings were not questioned before their 
Lordships. 

It was admitted in the first defendant’s written statement 
that Chellakapollam had been granted to the plaintiff's husband, 
Ayyagari.Varahalu, who was the estate sheristadar, and that it 
had been intended to grant him Nyallapollam and other lands as 
well; but it was alleged that he had acted prejudicially to the 
Samasthanam, and that, according to the custom of the Samas-' 
thanam and to the nature of the grant, as the suit lands were 
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not absolute inams, the grant relating to Nyallapollam and the 
other lands was not given effect to and was stopped, and these 
lands had been entered under jeroyiti and in the enjoyment of 
the first defendant and his ancestors for the last 50 years. 
Chellakapollam, it was said, had been left in Varahalu’s posses- 
sion out of grace. 


As regards the lands handed over as security in 1880, it 
was alleged that in 1875 Varahalu and his brothers had become 
indebted to and had obtained from the Samasthanam a loan 
to discharge their debts, and that in 1880 the usufruct of 
Chellakapollam was assigned to the Samasthanam, but it was 
denied‘ that the assignment was made by the plaintiff. 


-This plea was intended to raise the question whether these 
istuvas were the self-acquisition of the plaintiffs husband or 
joint family property, as in the latter case the plaintiff would 
not be entitled to maintain this suit. That issue has been de- 
cided in the plaintiffs favour by the High Court both in this 
suit and in a suit brought against her by members of the joint 
family and tried together with this suit. The plaintiffs in that 
suit have not appealed to His Majesty in Council, and in these 
circumstances, Mr. Dunne, who appears for the appellant, has 
not questioned this finding before their Lordships. 


It was further alleged in the written statement that as the 
plaintiff was the last heir of the mortgagees, accounts were set- 
tled with her and the Chellakapollam lands handed over to her 
on her executing an indemnity bond against claims by her hus- 
band’s relations, paying the balance found due, and executing a 
receipt for the lands handed over. Lastly, it was alleged that 
ten years were allowed to lapse before the plaintiff made any 
further claim. i ; 

The issues which are now material were as follows:— 

“ (1) Whether the suit lands belonged to the plaintiff’s 
husband and whether the same were assigned by plaintiff to 
first defendant’s mother, as in the plaint alleged, for a debt due 
to her. : 

< (2) If not, is the suit within time? 

As already stated, their Lordships are only concerned with 
these issues in so far as they relate to the Nyallapollam istuva, 
and unless that istuva was made over as security to the first 
defendant’s adoptive mother in 1880, the plaintiff's claim to it 
is admittedly barred by limitation. 
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The plaintiff was unable to produce any documents of her 
own in support of her case, a disability she accounted for by 
the fact that there had been a dacoity in her house about the 
year 1880, when she lost gold, silver and documents. The 
stolen boxes were recovered, but not the documents. Her son- 
in-law and second witness, however, produced copies of grants 
to her husband of the Chellakapollam istuva in 1856 and of the 
Nyallapollam istuva in 1858, and also a copy of an earlier grant, 
as to which no question arises, which he stated the plaintiff’s 
nephew and agent obtained and kept in his custody. The 
accuracy of the copies was admitted for the defence and they 
were exhibited accordingly. : 


Otherwise, ‘apart from the oral evidence, which is not of 
much value, the case has to be decided on inferences founded on 
documents coming from the defendant’s custody, which have 
been exhibited on one side or the other, and on any inferences 
that may arise if it be found that the defendant has failed to 
produce documents which he ought to have produced. 


On this evidence the Subordinate Judge of Vizagapatam, 
who, unfortunately, was not the Judge who took the evidence, 
and the Madras High Court on appeal, held that both istuvas 
had been granted to the plaintiffs husband, and that the defend- 
ant’s accounts showed that the plaintiff's husband had been in 
possession and enjoyment of them down to the year 1863. This 
is not now disputed by the defence. Both Courts also rejected 
the defendant’s case that his accounts showed that the grants 
were resumed in 1863, in consequence of Varahalu’s misconduct, 
and that from 1863 to 1872 Nyallapollam was in the private 
enjoyment of the Rani and was then incorporated in tbe 
zemindari estate. 


It was proved, and is not disputed, that the plaintiff's hus- 
band held the office of sheristadar after the alleged resumption 
down to the time of his death in 1876, and also that the Chella- 
kapollam istuva was left in his possession. In these circum- 
stances both Courts arrived at the conclusion that it might safely 
be inferred that he continued in possession of the Nyallapollam 
istuva also as the defendant had failed to show he did not, and 
consequently that both istuvas were in possession of his heirs 
in 1880, when the Rani directed that possession should be taken 
of his Sankili manyam and the income applied in reduction of 
his indebtedness to the estate and the local temple. 

R—39 
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At this point the two Courts differed. The Subordinate 
Judge, on a very careful examination of the evidence and the- 
conduct of the parties, found that between the years 1880 and 
1905, when Chellakapollam was handed back to the plaintiff, 
the debts for which it had been taken over were discharged ex- 
clusively out of the revenues of Chellakapollam, that this must’ 
have been well known to the plaintiff and her agents, and that 
she made no claim to Nyallapollam when Chellakapollam was 
handed over to her in 1905, or for eight years afterwards. 
Nyallapollam he appears to have held was not then taken posses- 
sion of under the Rani’s hukum, but remained in the plaintiffs 
enjoyment until 1885, when it was incorporated with the de- 
fendant’s estate without any objection on the part of the plain- 
tiff, with the result that time began to run against her from 
that date. He therefore held that, as regards Nyallapollam, 
the plaintiff's suit was barred, and dismissed it accordingly. 

When the case came before the High Court on appeal the- 
learhed Judges arrived at the conclusion that as, according to 
their finding, both istuvas were in the plaintiff’s possession in 
1880, both were taken over by the first defendant’s mother; and 
they atlached little or no importance to the subsequent evidence 
as to the conduct of the parties, because, to put it shortly, in 
their opinion the Zemindar was in a position to do what he pleas- 
ed and the plaintiff was not in a position to do anything. In 
their Lordships’ opinion it cannot lightly be assumed either that 
any large landowner in the position of the first defendant would 
deal oppressively with the widow of an old servant of the 
family, or that, if he did so, the widow would be wholly without 
redress. < 4 

What the plaintiff has to prove, to avoid the bar of limita- 
tion, is that Nyallapollam manyam, as well as Chellakapollam 
manyam, was taken over as security for her husband’s debts 
under the Rani’s hukum of the 7th April, 1880 (Exhibit 9), 
which is at least as consistent with one manyam being taken over 
as with two. The defendant’s case is that the Nyallapollam 
manyam was not in the plaintiffs possession at the date of the 
hukum and cannot, therefore, have been taken over as security, 
that it was never treated, as forming part of the security, and 
that until this case was brought no one ever suggested that it 
was. These latter facts, if established, cannot be disregarded in 
determining the main issue, whether Nyallapollam was taken 
over as security in 1880. ‘ 
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Their Lordships will consider in the first place thértterms of 
the hukum and the evidence as to what was done under it before 
coming to the question whether Nyallapollam had been resumed 
from Varahalu, the plaintiff’s husband, before 1880. 

“Hukum (order) issued by M.R.Ry. Raja Lakshmi Chellayamina 
Bahadur Ram Garu of Bobbili Estate, etc, to the Sheristadar Ramakuri 
Venkata Rao Pantulu Late Ayyagari Warahalu Pantulu and others are 
heavily indebted by thousands of rupees to the sircar and to Sn Swamivarn 
Though there has been default in respect of several instalments of the 
bonds already presented, it appears that Narasaraju (Varahalu’s brother) 
and others have neither paid nor ascertained the debt and executed mort- 
gage deeds afresh, and that they wickedly intend alienating the entire pro- 
perty towards other debts and evading (this payment) of this debt. So 
you should, immediately on the receipt of this order, send for the ryots 
who cultivate the Sankili manyam of the said Narasaraju and others, to the 
cutcherry, obtain Kadapas in respect of the said manyam, and get the profits 
thereof credited in every year towards the said debt. 

“Wednesday, the 13th day of Palguma Bahulam of Pramadi, corre- 
“sponding to 7th April, 1880. 
< - (Signed) “Sam, : 

“Sree Rani of Bobbili. 
(Signed) “Arpan GARU, 
“Dewan of Bobbili.” 

This hukum may be open to criticism as a high-handed 
action, but there does not seem to berany reason for attributing 
to the Rani any ulterior motive beyond the collection of the 
debts owing to the estate and the temple. Their Lordships 
observe in this connection that R. Venkata Rao, the sheristadar 
to whom the hukum was addressed, about this time married his 
son, the plaintiff's second witness, to the plaintiffs daughter 
and heiress, and it therefore became his interest during his re- 
maining years of office to see, as far as he could, that the plaintiff 
was not unfairly treated. 


The lands are described in the hukum “as the Sankili 
manyam of the said Narasaraju” (the brother of the plaintiff’s 
deceased husband), it being apparently assumed that they 
belonged to the joint family and not to the widow. Now both 
Chellakapollam and Nyallapollam were or had been manyams, 
that is, inams, in Sankili village. Strictly speaking, manyam is 
the singular and manyalu the plural; but according to the evi- 
dence manyam itself was also used in a plural sense, and may 
therefore have included both manyams or only one. But for 
this unfortunate ambiguity the present case might not have 
arisen. 
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Now'as to*what was done under this hukum, their Lord- 
ships, after full consideration of the arguments addressed to 
them, entirely agree with the finding of the Subordinate Judge, 
from which the High Court do not expressly dissent, that both 
the debts and the allowances made by subsequent hukums to the 
family of the plaintiff’s husband and to the plaintiff herself were 
met out of the revenues of Chellakapollam alone, and that the 
plaintiff and her advisers must have been aware of this. The 
revenues of both manyams must have been perfectly well known 
to the plaintiff and to her agent and nephew, to say nothing of 
her son-in-law’s father, the sheristadar; and it must have been 
apparent to them on the two occasions when accounts were 
settled, in 1892 and 1905, and the bonds given by the plaintiff's 
husband discharged, that she had only been credited with the 
revenue of Chellakapollam and not of Nyallapollam. The reve- 
nue in paddy and money of Nyallapollam, according to the evi- 
dence, was not at the date of the grant inferior to that of Chella- 
kapollam, and it is quite clear that if that revenue had been appli- 
ed in satisfaction of the debts in addition to the Chellakapollam 
revenue and without the heavy deductions made from the latter 
for the allowances to the plaintiff and her husband’s family, the 
total indebtedness must have been discharged long before 1905, 
and there could have been no balance of over Rs. 800 payable by 
the plaintiff to entitle her to get.back Chellakapollam. 


The estate accounts, to which the Subordinate Judge refers 
as appropriation accounts, show that there were two bonds, of 
which one was discharged on or before the 5th February, 1892, 
by payments amounting to Rs. 2072-5-8, and given back to the 
plaintiff’s agent, who signed for it, while the other was discharged 
by payments of Rs. 2,768-13-0, including a final payment in 1905 
of Rs. 825-5-9 by the plaintiff's agent on her behalf. This 
balance is struck on the back of the second bond (Ex. A), and 
it would have been perfectly easy for the plaintiffs agent to check 
the figures. The way in which the bonds were discharged is 
fully shown in the estate accounts, and it is unlikely that the 
plaintiff's agent would have signed on her behalf the receipt 
(Exhibit 1) of 2nd October, 1905, without looking into them. 


“The receipt is as follows:— 


“Receipt presented by Kapavarapu Narasimhaswami Pantulu, agent 
on behalf of Sodemma Garu, wife of late Ayyagari Varahalu Pantulu Garu. 
“As I have on 7th September, 1905, discharged in full the debt due 
under the bond executed on 27th October, 1875, by late Varahalu Pantulu 
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and others, Chelikani Chandrayya Doragaru, Amin of Kayjti tama, has this 
day delivered to my possession the inam lands which are known as Chellaka- 
pollam istuva which were assigned towards the discharge of the said bond 
debt and which bear G. 8—16 and Rs. 42-14-0 cash appanam per annum, which 
are comprised within the boundaries mentioned hereinbelow.” 


Their Lordships entirely agree with the Subordinate Judge 
that the conduct of the plaintiff and her agents on this occasion 
is entirely inconsistent with her present case, that she knew she 
was entitled to recover Nyallapollam as well, and are quite unable 
to accept her evidence that she asked for it at the time. As 
already stated, it was on this evidence alone that the Subordinate 
Judge found that Nyallapollam was not given as security in.1880, 
even though, in his opinion, Nyallapollam was then and for some 
time afterwards in the plaintiff’s possession. 


Their Lordships will now proceed to deal with the evidence 
as to whcther Nyallapollam was in possession either of the 
plaintiff herself or her husband’s family when security was taken 
under the hukum of 1880, as unless that is shown her suit.is 
barred. 


Exhibit II is the grant to Varahalu of Chellakapollam in 
1856. What was granted was land “bearing,” that is to say, 
producing, a grain rent of 6 garces of paddy and a money rent of 
Rs. 19-11-1. The grantee was to increase the yield if he could, 
and was to pay the Raja a fixed kattubadi or quit rent of 
Rs. 3 only. The grant of Nyallapollam (Exhibit D) in 1858 
described the land as producing a grain rent of 6 garces and 27 
putties of paddy and a money rent of Rs. 22-11-0. The grantee 
was to increase the yield if he could and was to pay the Rafa 
a fixed kattubadi of Rs. 3-8-0 only. It appears from the terms 
of Exhibit D that these 6 garces and 27 putties were local 
measure and were equivalent to 6 garces in sikka or Government 
measure. 


There is no dispute now that Varahalu was in enjoyment of 
both grants down to 1862 or 1863. The defendant has put in 
the kattubadi diary of the estate from 1816 to 1883, and exhibit- 
ed an entry of the 3rd September, 1863 (Exhibit XIX), in the 
following terms:— 


“Ayyagati Warahalu Pantulu not having conducted himself according 
to the will and pleasure of the Sircar (Raja) and the Manyom lands newly 
assigned by the Sircar in the villages mentioned hereinbelow having been 
resumed and annexed to the Estate by the Sircar, the amount excused for 
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the year Dundubhi (1862-63) as per letter, dated Thursday, the 6th Niya 
of Sravana Bakwlam of the year Rudhirodgari (3-9-1863) (is) : 

Rs. A. P. 

7 0 0 Relating to the Khandayam Manyam. 

6 8 0 Relating to the Sankili Manyam. 
2 4 0 Relating to the Javam Manyam. 
3 


0 0 Relating to the Regidi Manyam. 





18 12 0 





This entry undoubtedly records a remission of kattubadi or 
quit rent to Varahalu in consequence of his manyams having 
been resumed by reason of his not having conducted himself in 
accordance with the will and pleasure of the Raja. The kattu- 
badi remitted in respect of the Sankili manyam, a word which, 
as already stated, includes the plural as well as the singular, 
was Rs. 6-8-0, that is to say, the amount of the kattubadis of 
Rs. 3 and Rs. 3-8-0, reserved in respect of the Chellakapollam 
and Nyallapollam grants in Sankili village. The entry there- 
fére proceeds on the footing that both grants had been in fact 
resumed, whether the Raja had or had not any right to resume 
them. It is not shown that there was any subsequent payment 
of kattubadi under either grant. 

There is no documentary evidence at all for the next ten 
years till 1872; when we find Varahalu still estate sheristadar, 
an office which he held until his death in 1876, and also apparent- 
ly in possession of Chellakapollam, which was admittedly in 
possession of his heirs in 1880, when it was taken as security 
under the hukum. He may never have been deprived of it, or 
it may have been restored to him. The defendant’s case is that 
for some years after the resumption the revenues of the resumed 
manyams were not carried into the estate accounts but into the 
kaniki or private accounts of the Rani, and that in 1872 these 
revenues were transferred to the estate accounts pursuant to 
three hukums of the 25th September, 1872 (Exhibits VI, VI-A 
and VI-B), addressed by the Rani to Varahalu himself as estate 
sheristadar, to her private sheristadar, and to the Amin R. Ven- 
kata Rao. ‘These hukums direct that the manyams resumed 
from’ Varahalu should be transferred from the Rani’s private 
accounts to the estate accounts, as their management had not 
been satisfactory. 

The estate accounts for 1862 to 1872 have not been produc- 
ed, the suggested explanation being that they do not relate to the 
manyams resumed from Varahalu, which were treated at that 
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time as forming part of the Rani’s kanilif‘or private estate. This 
omission has been much relied on for the respondent, and it has 
also been argued that there was an inam diary which would 
have thrown light on these matters which was called for, but was 
not forthcoming. 


However, this may be, for 1872 and the following years 
there is abundant documentary evidence on which Mr. Dunne 
has strongly relied. It has already been seen that in 1880, when 
the Rani decided to take over the manyam or manyams which 
had belonged to the plaintiff's husband, she did so in the hukum 
already set out, by directing the sheristadar to send for the 
ryots who cultivated the manyam to the cutcherry and obtain 
kadapas from them. ~. 

Now this is exactly what we find being done after 1872 in 
respect of Nyallapollam. From the deed of gift of 1858 in the 
plaintiff's husband’s favour it appears that the ryot then culti- 
vating the Nyallapollam manyam which was the subject of the 
gift was one Rayapureddi Latchanna. It is sufficient to set oùt 
the first part of the kadapa executed by this very Rayapureddi 
Latchanna on the 30th October, 1872 (Exhibit V), in the Rani’s 
favour to show that in 1872 he was again holding under the 
estate and not under the plaintiffs husband. ' 

“Kadapa executed by Rayapureddi Latchanna, resident of Sankili, 
a village belonging to the said zamindari —The piece of land that was 
originally a snonyom of Ayyagari Varahalu Pantulu Garu, a resident of 
‘Sankili, but that was afterwards removed from his possession and kept in 
your private cultivation under the supervision of Inuganti Seetharamayya 
Garu, viz, 10 garces of wet land of Sankili village, bas been this year taken 
by me on lease from you for one year, Angeerasa (1871-72), Fasli 128% 
with the exception of date trees and palm trees existing thereon. The 
annual Makta fixed for the said extent is 6 garces and 27 candies of Sarva 
paddy and cash Rs. 20-2-0.” 

In the original grant of 1858 (Exhibit D), the land was 
entered as producing 6 garces and 27 candies of paddy and 
Rs, 22-11-0 in cash, which was then payable by the cultivator 
Latchanna. The figures are the same in Exhibit V, except that 
fourteen years later the cash rent, for some reason or other, 
had fallen from Rs. 22-11-0 to Rs. 20-20. Similar kadapas 
executed by Latchanna have been exhibited for 1876, Exhibit V’, 
1877, V7. Then Exhibits V’ to V“ (1886) are kadapas execut- 
ed by Latchanna, and after him by his son, for much larger areas, 
which, according to the son’s evidence, included Nyallapollam. 
He states that he paid cist to the Rani and never cultivated under 
the plaintiffs husband. 
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P. C. Thése documents tlearly show that from 1872 to 1877, and 
kaja of for subsequent years also, if the evidence of the first witness for 
Hebe the defence be atcepted, Nyallapollam was in the possession of 
Ayyagarl the Rani and not of the plaintiff's husband. 


Sodemma. 


—— The Subordinate Judge finds, on the strength of the kadapa 
Sir Join (Exhibit V), that Nyallapollam was under resumption in 1872, 
but ignoring the evidence of Exhibit V* and V’, he finds that in 
the years immediately following it was again in possession of the 
plaintiff’s husband. This finding is based upon his inferences 
_ from the estate accounts which have been put in evidence for 
1872, and the following years. Their Lordships have most care- 
fully examined those accounts in view of the findings of the 
Subordinate Judge and of the arguments addressed to them on 
this appeal, and find, on the one hand, that they do contain entries 
showing that the rent or cist payable under these kadapas went 
into the estate accounts during these years, and, on the other 
hand, that the entries relied on for the plaintiff do not establish 
that her husband and his heirs were in possession of Nyalla- 
pollam during these years or in 1880, which is the crucial date. 
The principal accounts exhibited were the Atukubadi 
accounts, said to have been prepared by the kurnam of the 
village (Exhibit VII series), the D.C.B. accounts (Demand, 
Collection and Balance accounts) (Exhibit VI series), said to 
have been drawn up in the Tana or divisional office, and the 
Land Cess account of Sankili village from 1874 (Exhibit XII 
series). The Zemindar was responsible for the land cess 
leviable on the revenues of the village under the Local Boards 
Act, and, when he had alienated any part of these revenues 
by the grant of inams or manyams, he had to collect the land 
cess from the alienees. 
On examining the accounts we find the rent or cist pay- 
able by Rayapureddi Latchanna under his kadapa of 1872 
brought into the Demand, Collection and Balance accounts of 
the estate [Exhibit VI (c)], under the heading “Kadapa filed 
by Rayapugeddi Latchanna in respect of Kaniki manyam be- 
longing to Varahalu Pantulu” (the plaintiff's husband), and 
much reliance has been placed on this description. The man- 
yam had been kaniki, that is, in the Rani’s private estate, and 
had previously been Varahalu’s, but the entry as a whole shows 
that this was no longer so, as the rent is brought into the estate 
account as forming part of that estate, and the description must 
therefore relate to the previous state of things. 
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Then as regards land cess, Varahalu is debited in these 
accounts with Rs. 14-7-6, and it is said that if the grain and 
money rents shown in the grants of Chellakapollam in 1856 
and of Nyallapollam in 1858 be taken, and if the grain rents be 
converted into money at the appropriate rates, and added to 
the money rents, and one anna in the rupee be charged on the 
respective totals, the demand for Nyallapollam works out at 
Rs. 14-7-6 and the demand for Chellakapollam at three annas 
less; and that this shows that Varahalu was still in posses- 
sion of Nyallapollam. Now we know that in the intervening 
years the money rent of Nyallapollam had fallen from 
Rs. 22-11-0 to Rs. 20-2-0, and the money rent of Chellaka- 
pollam may also have varied in this period. After 1880 we 
know that under estate management its grain and money rents 
substantially increased. In these circumstances their Lord- 
ships are of opinion that there are no sufficient grounds for 
holding that this demand related to Nyallapollam. 

Further, according to the plaintiff’s case, in these years 
Varahalu had two manyams, Chellakapollam and Nyallapollam, 
and consequently there ought to be two debits of land cess against 
him in the accounts. If, therefore, Rs. 14-7-6 does not refer to 
Chellakapollam, but to Nyallapollam, it could have been shown 
from the accounts what the land cess of eee was, and 
this has not been done. 

Their Lordships consider it unnecessary to pursue this 
matter further. In their opinion, the plaintiff has failed to prove 
that her husband was in possession of Nyallapollam after 1863, 
or that it could have been taken from her as security by the 
defendant’s predecessor in 1880, and there is a considerable 
body of evidence as to the state of things existing both before 
and after 1880 which goes to show that it was not so taken. 

In these circumstances, their Lordships are of opinion that 
the appeal should be allowed as regards the Nyallapollam istuva, 
and the decree of the High Court varied accordingly, and that 
the respondent should pay the appellant’s costs both here and 
in the lower Appellate Court, and they will humbly advise His 
Majesty accordingly. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondent: Chapman Walker and Shephard. 


K.J.R. Appeal allowed, 
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IN DHE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT:—-Mr. JUSTICE SRINIVASA AIYANGAR AND MR. 
JUSTICE REILLY. 


Vankayala Subbarayudu .. Appellani* (4th Deft.) 
v. 
Kolluri Venkataratnam S Respondent (Plf.). 


Madras Estates Land Act (I of 1908), S 125—Revemie Court decrce 
foridrrears of rent—Transfer of, 10 Cwil Couri for execution and sale of 
syol’ssholding by that Court in excculion—Sale sf free of all encwnbrances 
—pold for arrears” in S. 125—M caning 
` The sale of a ryot’s holding at a Court sale held in a Civil Court ın 
cxecutign of a money decree of a Revenue Court for arrears of rent is, 
not a sale free of all encumbrances as provided ın S 125 of the Madras 
states Land Act. The immunity provided in that section ‘Alyses only when 
the sale is under Ss. 111 to 124 of that Act. 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in A.S. No. 197 of 1923 
(A.S. No. 123 of 1923, District Court, Godavari) preferred 
against the decree of the Court of the District Munsif of 
Amalapuram in O.S. No. 60 of 1922. l 

. G. Lakshmana and A. Satyanarayana for appellant. 

„P. Somasundaram for respondent. i 

- The Court delivered the following 
a: JONG EN. SARRA Atyangar, J.—The only point raised 
and argued in this Second Appeal is one of some. difficulty, but 
after carefully considering the point and, the, arguments advanc- 

by the learned gentlemen on both sides I have come to the 
conclusion ultimately without any hesitation that the appeal 
shipilll be dismissed. 

The 4th defendant is the appellant in this Court. The 
plaintiff instituted the action from which this appeal has arisen 
as mortgagee for an ordinary mortgage decree. Defendants 
1 to 3 did not defend the suit and allowed the case to proceed 
éx parte. ‘The defence that was set up by the 4th defendant 
was that Item No. 3 in the plaint, with which alone we are 
concerned in this Second Appeal, was part of an estate governed 
by the Estateg Land Act and that for the arrears of-rent due 
in respéct thereof the landholder had obtained a decree in a 
Revehue Court, had it transferred to a Civil Court and brought 
the holding for sale and that he (the 4th defendant) became the 
purchaser. His contention is that on such sale according to 
the true construction of the various sections in the Estates 


——i- 


*S, A. No. 978 of 1924, ‘ Sth August, 1927, 
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Land Act the purebase ‘by: him has been free of the éncum- 
brance created by the mortgage in favour of the plaintiff. 
Both the lower Courts found against the 4th defendant-appel- 
lant on this contention and gave a decree to the plaintiff and 
hence this Second Appeal by him. 

Mr. Lakshmanna, the learned vakil for the appellant, has 
argued strenuously before us that, according to the proper con- 
struction of the various sections, to which I shall presently 
advert, in the Estates Land Act, there could be no difference 
with regard to the effect between sales held by Revenue Courts 
and sales held by Civil Courts. The material sections are 
these. Section 5 is the section which creates a charge in favour 
of the landhojder for the rent payable in respect of the holding. 
Under section 77, the landholder is authorised for arrears of rent 
to institute a suit or distrain certain kinds of property, such as 
moveable property. Section 111 and the following sections under 
the heading of ‘Sales of holding’ enable the landholder by 
following the prescribed procedure to effect a sale of the hold- 
ing for the arrears of rent. Section 125 prescribes that, when 
a holding is sold for arrears due in respect thereof, the sale 
shall be free of all encumbrances, and section 132 extends the 
provisions of Chapter VI of the Act as far as may be to exe- 
cution by Revenue Courts. Section 201 in the Act prescribes 
that a decree or order for payment of money passed by a Revenue 
Court may be transferred only to a Civil Court for execution. 
These are the only relevant provisions which have to be con- 
sidered with reference to the argument advanced. 

In this case there is no doubt that the land was part of an 
estate and therefore governed hy the provisions of the Estates 
Land Act. For the purpose of this argument it may be assum- 
ed, because it has not been questioned on either side, that the 
decree obtained by the landholder in the Revenue Court was in 
respect of arrears of rent due for the very holding in suit. Some 
time after this decree was obtained in the Revenue Court, the 
decree would appear to have been transferred to; the District 
Munsif’s Court at Amalapur for execution and it was at the 
sale held by that Court that Item No. 3 was purchased by the 


4th defendant. First, taking into consideration section 425, 


what it says is that 

“When a holding or part of a holding is sold for arrears duc in 
respect thereof, the purchaser shall take, subject to any right or interest 
which the ryot has created therein with the landholder’s permission in 
writing registered and subject also to any encumbrances created hefore the 
passing of this ne 1? : 
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It may be observed before prodefding“further that this is 
a somewhat curiously worded section. It does not expressly 
state that the sale shall be regarded as free of other encum- 
brances not referred to in the section. However, that appears 
to be the natural implication in the section and in any case that 
is the manner in which the section has been construed and no 
question had been raised before us with regard to that con- 
struction. The expression in that section being, “ When a 
holding is sold for arrears due in respect thereof,” before the 
immunity referred to in the section can be claimed or be regard- 
ed as attracted, it must be shown that the sale was for arrears 
due. If that expression had not been used elsewhere in the Act, 
it may be permissible to regard any sale which come to be effected, 
whether by a Revenue Court or by a Civil Court, in respect of 
ar. obligation which ultimately arose with reference to arrears 
of rent, as a sale for arrears of rent. But there is in the Act, 
under the sub-division entitled “Sale of ryots’ holding,” sec- 


_ tiens 111, 112 and the following where the landholder is autho- 


rised by following the prescribed procedure to bring the hold- 
ing to sale directly for non-payment of rent due or for arrears 
of rent in respect of it. Primarily therefore when in section 125 
the legislature speaks of sales of holding for arrears of rent, 
it must be taken that the reference in that section is only to the 
sale of the ryots’ holding as prescribed in the Act in section 111 
and the following sections. A sale, albeit in execution of a 
decree obtained in a Revenue Court, cannot strictly or properly 
be stated to be a sale for arrears of rent. In legal parlance it 
would be correctly described as a sale in execution of a decree 
of a Revenue Court, or if the decree was made by a Civil Court, 
in execution of such a decree. If on the other hand the legisla- 
ture had intended that though the sale may be in execution of a 
decree the same result should follow, namely, that the sale would 
be regarded as free from certain encumbrances created by the 
ryot, the legislature would have had no difficulty in making its 
meaning clear by use of apt language. They had merely to say: 

“Any sal for arrears of rent or in execution of decrees obtained 
for arrears of rent.” 

But this is not the language employed and -therefore when, 
in section 125, the legislature speaks of sales for arrears of rent 
andisales of holding at the instance of the landholder for arrears 
of rent specifically provided for by a direct procedure, the 
proper construction, it seems to me, would be to hold that the im- 
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munity provided in section,125 arises only when the sale is under 
that sub-division, namely, under sections 111, 112 and so on. Non- 
payment of the arrears due is the breach of the obligation on 


which according, to the relative sections the penalty follows, 


namely, the liability of the holding to be sold. But in the case 
of execution of a decree, the breach of obligation is not the 
non-payment of arrears but the non-satisfaction of the decree. 
Thus it follows that sale for arrears of rent is not the same 
thing as sale in execution of a decree. Then if in the Act there 
were no section like section 132 extending the provisions of 
the chapter to sales by the Revenue Courts, it would follow 
that, even when the holding is hrought to sale in execution of 
a decree by a Reveune Court the immunity or the freedom from 


encumbrance provided in section 125 cannot be secured for the. 


purchaser. When, in section 132 we find that the provisions 
of Chapter VI are, so far as they may be, extended only to 
execution by Revenue Courts, thereby deliberately excluding 
execution by Civil Courts, it cannot be a proper consideration 
to hold that the provision applies to sales by all Courts includ- 
ing Civi! Courts. At first I experienced no small difficulty in 
finding out what possible reason the legislature might have had 
in excluding any reference to Civil Courts from section 132, 
what reason the legislature could have had for applying the pro- 
visions of Chapter VI only to sales by Revenue Courts. But it 
must be borne in mind that in section 201 the provision is that, 
when decrees for money are required to be transferred they 
can only be transferred to Civil Courts. If it is not a decree 
for money it follows that the Revenue Court itself might be.in 
a position to carry out execution of the decree of the Revenue 
Court. When, however, a decree-holder seeks a transfer of the 
decree to a Civil Court, we must take it that he wants it only 
because he cannot get the Revenue Court to excuse it in the 
manner in which he wishes the Civil Court to execute it—it 
may be in respect of the person of the judgment-debtor who is 
not within the jurisdiction of the Revenue Court or it may be 
` in respect of the moveable or immoveable property of the judg- 
ment-debtor not within the jurisdiction of the Revenue Gourt. 
lf, however, it was the object of the decree-holder to proceed to 
recover the amount of the decree by the sale of the very hold- 
ing, for the non-payment of arrears of rent due in respect of 
which the decree was obtained, there can be no reason what- 
ever why he should not obtain that relief in the Revenue Court 
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itself. It was probably having reference to this that the legis- 
lature prescribed that, when decrees for money are sought to be 
transferred they could only be transferred to Civil Courts. The 
necessary implication from it would appear to be that, when the 
decrees are so transferred to Civil Courts they are intended to 
be executed merely as money decrees. Again, if through the in- 
strumentality of the Revenue Court itself the decree-holder could 
have obtained the relief, by way of sale of the ryot’s holding, 
there was no reason why he should get the decree transferred 
to the Civil Court; and whenever he does so it may, therefore, 
be taken that such transfer was obtained by him merely because 
the manner in which he wished the decree to be executed was 
such that the Revenue Court which passed the deenee could not 
grant such execution and such execution could be only granted 
by the Civil Court. It seems to me, therefore, possible that that 
was the reason why in section 132 the legislature while extending 
the provisions of the chapter to sales by Revenue Courts did 
nat extend them to sales by Civil Courts. 


_ The learned vakil for the appellant has drawn our attention 
to several cases in connection with his argument. Swranma v. 
Suriyanarayena Jagapathirasu’ was referred to and relied upon. 
That was a case in which the property was sold by a Revenue 
Court in execution and Phillips and Kumaraswami Sastriar, JJ., 
held that on such sale the property passed free of all encum- 
brances according to section 125 of the Act. In Venkata Laksh- 
mamma v. Seetayya,” which was a case somewhat like-the pre- 
sent, there was a transfer of a decree passed by a Revenue Court 
tora Civil Court and the question arose whether on such sale 
under the provisions of section 125 of the Act the sale was free 
of encumbrances. The learned Judges, Sadasiva Aiyar and 
Spencer, JJ., held that, when the sale is by the Civil Court the 
provision would not apply. In a later case Kotayya v. 
Kotappa,? Phillips, J., sitting as a single Judge, has held that 
there is no reason why the legislature should be deemed to have 
made any difference between the sales by Revenue Courts and 
by Civil Courts. -But that question did not arise for decision 
in that case because the case before the learned Judge was one 
for contribution and what was claimed was that on payment by 
one of the co-sharers of the rent in respect of the land for which 





1. (1918) I.L.R. 42 M. 114: 35 M.L.J. 443. 
2 (1920) ILR 43 M 78 : 39 M.L.J. 30, 
3. (1925) 49 M.L.J. 117, 
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the landholder had é!/chargpe-the person making payment obtains 
by subrogation a similar charge. The decision of that question 
did not necessarily involve the determination of the question 
whether or not the sale by a Civil Court should be regarded as 
free of encumbrances or not. The case of Venkata Labshmamma 
v. Seetayya is direct authority in favour of the respondent 
in this case. Mr. Lakshmanna for the appellant really argued 
that the decision of the learned Judges in that case is wrong and 
tried to persuade us to take a contrary view and if necessary to 
refer the case to a Full Bench. We are not satisfied that that judg- 
ment is wrong. On the other hand, having regard to the various 
sections to which we have adverted and also what may be sup- 
posed to be the:intention of the legislature in making the various 
provisions, it seems to us that the opinion of the learned Judges 
in that case is right. It is not correct to say, as Phillips, J., seems 
to have thought in the case in Kotayya v. Kotappa, that the 


opinion of the learned Judges was a mere obiter dicium, It was 


really necessary for the purpose of the decision of Yh “cash rat 


any tate Spencer, J., based his decision on no other ground. 
Mr. Lakshmanna also referred to section 42 of the Civil Proce- 
dure Code, but we do not'see the bearing that section has on the 
question before us. If a decree, when transferred to a Civil 
Court, should, according to the provisions of that section, be 
executed as if it were a decree passed by itself, then it comes ta 
this, that there is only a decree for money which must be exe- 
cuted..like all other decrees for money passed by Civil Courts 
only by the sale of the right, title and interest of the judgment- 
debtor at the time of thé attachment. It is, therefore, unneces- 
sary to refer to or discuss any of the cases cited with regard to 
this’ point. 

In the result, I am satisfied that both the lower Courts are 
correct in the conclusion they arrived at. The second appeal 
is, therefore, dismissed with costs. 


Reilly, J—Defendant 4, who is the appellant before us, 
bought a ryot’s holding at a Court sale held in a District Munsif’s 
Court in execution of a money decree of a,Revertue Court for 
arrears of rent. He contends that his purchase was under 
section 125 of the Madras Estates Land Act free from encum- 
brances and in particular free from the mortgage on which the 
plaintiff sues. Section 125 of that Act provides in effect, though 
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in a rather back-handed way, that, when a‘ryot’s holding is sold 
for arrears in respect of it, the sale is free from encumbrances 
with certain specified exceptions. I agree that “sold for 
arrears ” in that section means sold under sections 111 to 124 
of the Act. But the provisions of section 125 and the conse- 
quent limited freedom from encumbrances have been made 
applicable by section 132 of the Act to the execution by Revenue 
Courts of decrees for arrears of rent. In Suramma v. Suriya- 
narayana Jagapathtraax it was decided therefore that a sale in 
a Revenue Court in execution of a decree for arrears of rent 
made by that Court was free from encumbrances, and in that 
respect the decision was followed by Sadasiva Aiyar, J., in 
Venkata Lakshmamma v. Seetayya.* But there is nothing in 
the Act to make the provisions of section 125 applicable even to 
that kind of decree when it is executed in a Civil Court and, 
as was decided in Venkata Lakshmamma v. Se¢tayya’ a sale 
in execution of a decree so transferred to a District Munsif’s 
Ceurt:is not under the provisions of the Act free from encum- 
brances. I agree, therefore, that defendant 4’s appeal must 
fail. But 1 may add that I do not in any way dissent from the 
actual decision of Phillips, J., in Kotayya v. Kotappa’ to the 
effect that the charge for rent given by section 5 of the Act can, 
in proper circumstances, be enforced by a suit in a Civil Court. 

A.S.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MapHAvAN Nam AND Me. 
JUSTICE RELLY. 
Nagaraja Moopanar .. Petitioner* (Accused). 

Motor Vehscles Act (VIII of 1914), S. 16—Rudes framed under the Act 
—Rule 27 (c)—Scope of —Accident—Meanuig of—Rule if ultra vires. 

The accused was returning onc evening from a town ın his own motor 
car with some friends to his home at a village. When he reached a bathing 
ghat on his way, the car went out of control and jumped over a culvert, the 
parapet of which was only 9 inches high and fell into a channel. As a result 
of the accident,ethe front axle of the car was bent and some chunam was 
knocked off on the eastern side of the culvert. Those who were in the car 
received slight injuries but they were able to return to their homes in the 


tCr. Rev. Case No. 335 of 1927. 13th October, 1927. 
(Cr. Rev. P. No. 295 of 1927). 
1. (1918) 1.L.R. 42 al 114. 35 M.L.J. M3. 
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same car. For the next two days the accused stayed at home, presumably 
to get over the shock of the accident. On the morning of the next day, 
the Sub-Inspector of Police hearing of the accident called at the acctised’s 
house and recorded a statement from him. The accused was charged under 
S. 16 of the Motor Vehicles Act for having failed to comply with R. 27 (c) of 
the Motor Vehicles Rules framed under the Act and convicted by the Trial 
Magistrate. The same was confirmed by the Joint Magistrate on appeal 
The accused preferred a Revision Petition to the High Court. 

Held, that R. 27 (c) of the Motor Vehicles Rules is intended to apply 
only to accidents happening to the car which one is driving and which 
results in some injury, annoyance or danger to the public or of danger or 
injury to public property or obstruction to traffic, and that the accident in 
the present case did not fall within its scope, as there was no evidenge that 
by this accident any one was really injured or annoyed or that it obstructed 
traffic or destroyed property 

R 27 (c) of the Motor Vehicles Rules would be wira vires if it includ- 
éd within its scope all accidents such as the bursting of a tube or the punc- 
ture of a tyre of a motor car. 

Meaning of the word “accident” in R. 27 (c) of the Motor Vehicles Rules 
discussed. 

Unsatisfactory wording and vagueness of R. 27 (c) of the Motor 
Vehicles Rules and the necessity for amendment of the Rule pointed out 

Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Joint Magistrate of Kumbakonam in Cr. 
Appeal No. 49 of 1926 preferred against the judgment of the 
Court of the Stationary 2nd Class Magistrate of Papanasam in 
C.C. No. 240 of 1926. 

B. C. Sankaranarayana for petitioner. 

K. N. Ganapaihi for Public Prosecutor for the Crown. 

The Court made the following 

Orver. Madhavan Nasr, J—This Criminal Revision Peti- 
tion is to revise the judgment of the Joint Magistrate of Kumba- 
konam in Cr. Appeal No. 49 of 1926 by which he confirmed the 
conviction of the petitioner, the owner and driver of a motor car, 
under section 16 of the Motor Vehicles Act, 1914, for failing 
to comply with Rule 27 (c) of the Motor Vehicles Rules framed 
under the Act. 

The rule in question runs as follows: 

“The driver of a motor vehicle shall promptly report all occur- 
rences of accidents to the nearest polce station” 

The facts are briefly these. On the evening of the 3rd 
of June, 1926, the petitioner was returning from Kumbakonam 
in his own car with some friends to his home at Kapisthalam. 
When he reached Ramanujapuram bathing ghat on his way, the 
car went out of control and jumped over a culvert, the parapet of 
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Nagaraja which was only 9 inches high, and fell into a channel. As a 


MooPpanar, 





In ri. result of the accident, the front axle of the car was bent and some 
Madhavan Chunam was knocked off on the eastern side of the culvert. 
Nair, J. Those who were in the car received slight injuries; but they 


were able to return to their homes in the same car. For the 
next two days the petitioner stayed at home, presumably to get 
over the shock of the accident. On the morning of the 6th of 
June the Sub-Inspector of Police hearing of the accident called 
at the petitioner’s house and recorded a statement from him. 


In support of the revision petition three arguments have been 
advanced before us: (1) that the rule in question is wira vires 
and that the Local Government has no power under the Act to 
frame such a rule; (2) that the lower Court erred in holding 
that there was an accident within the meaning of the rule in this 
case;-and (3) that if there was an accident within the meaning 
of the rule, the facts show that the petitioner sufficiently com- 
plied with the requirement of the rule. Iwill deal with these 
arguments in order. 4 


Points 1 and 2.—As the question whether the rule is stra 
vires or not. depends on the decision whether the rule having 
regard to its true scope and meaning falls strictly within the pro- 
vision authorising the Government to make the rule, the two 
points may be considered together. Under section 11, cl. (1) of 
the Act, the Local Goverriment has power to make rules for the 
purpose of carrying into effect the provisions of the Motor 
Vehicles Act and of regulating the use of motor vehicles in 
public places. Under cl. (2), sub-clause (1) the Local Govern- 
ment may make rules providing generally for the prevention of 
danger, injury or annoyance to the public or any person, or of 
danger or injury to property, or of obstruction to traffic. Rule 27 
(c) appears to have been made under this provision. The wording 
of the rule is vague and its scope is uncertain. The word 
‘accident’ ig not defined in the Motor Vehicles Act or in any of 
the rules framed thereunder. Ordinarily it means an event 
which takes place without one’s foresight or expectation. The 
falling of the motor car into the channel is certainly an event 
which comes within the meaning of the term ‘accident’ as under-, 
stood in its ordinary sense. The bursting of a tube or the punc- 
ture of a tyre of a motor car while being driven on the road is as 
much an ‘accident’ as its falling into a channel. Are these acci- 
dents to be promptly reported to the nearest police station and, if 
so, for what purpose? Again, the rule as it stands makes it obli- 
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gatory on any one driving a motor car to report to the nearest 
police station all kinds of accidents that he may see happening on 
the road such as, accidents to other cars, accidents 
to pedestrians walking on the road and other accidents of similar 
description, in which one’s own car is not in any way involved. 
But was this ever the intention of the Government when it passed 
the rule? I think not. If the rule included within its scope all 
the accidents above referred to, it would certainly be mra vires 
under the Act. But obviously the rule is intended to apply 
only to accidents happening to the car which one is driving and 
which results in some injury, annoyance or danger to the public 
or of danger or injury to public property or obstruction to traffic 
as may be gathered from the object of the rules as specified under 
sub-clause (i), of clause (2) of section 11. If the rule is so 
understood, then it is clear that the Government have power to 
frame it under section 11, cl. (2), sub-clause (i) and that the 
‘accident’ in the present case does not come within its scope. 
It may here be mentioned that there is no evidence that by: this 
accident any one was really injured or annoyed or that it obstruct- 
ed traffic or destroyed property. I have no doubt that it is 
the unsatisfactory wording of the rule and its vagueness that 
has been the cause of this prosecution, which is clearly a frivo- 
lous one. If the rule is not made more precise it is bound to 
give trouble to the authorities who have to administer it. 

As I have held that the incident we are dealing with in this 
case is not an accident within the meaning of the rule, it is 
not necessary to consider the third point raised, namely, that 

“If there was an accident within the meaning of the rule, the facts 
show that the petitioner sufficiently complied with the requirement of the 
rule’’ 

I would, therefore, set aside the conviction. The fine, if 
paid, will be refunded. 

Reilly, J —The rule in question, Rule 27 (c) of the nS 
Motor Vehicles Rules, that 

' “the driver of a motor vehicle shall’ promptly report, all occurrences 
of accidents to the nearest police station” 
is extraordinarily vague. We are informed that this rule among 
others has been made by the Local Government under the Indian 
Motor Vehicles Act, 1914, though oddly enough there is no men- 
tion of that in the Madras Motor Vehicles Rules as officially pub- 
lished. We may. presume, though that is not stated, that it is 
not intended by this rule to lay a duty on the driver of a motor 
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vehicle to report any accidents but those which he himself 
observes in the happening or as having happened. But is he 
to report any accident which comes to his notice, the fall of a 
tree by the roadside or a rider being thrown from his horse? 
It is probable that those who made this rule, though they used 
such wide language, intended it to apply only to accidents in 
some way connected with motor vehicles. But, even if we 
narrow the meaning of the language so far, is the driver of a 
motor vehicle bound to report every accident connected with 
any other motor vehicle which comes to his notice? The rule, 
even when read solely with reference to the subject of the Act, 
covers in its plain meaning all such accidents. But an accident 
to a motor vehicle might well come to the notice of the drivers 
of 100 other motor vehicles in succession. Is each of them 
bound to report the accident to the nearest police station? The 
rule appears to say so; but that can hardly be its intention. 
Then must we confine the rule to accidents to the vehicle which 
the driver is himself driving or in which his vehicle is in some 
way concerned? That appears to be a reasonable restriction 
of the rule, though not to be found in the rule itself. But even 
then, does the rule apply to any accident to the vehicle which 
the driver is driving, even though no other vehicle or person 
or thing outside the vehicle which he is driving is affected by 
it? Ifa tyre of the vehicle is punctured on the road or a speck 
of paint is scraped off a mudguard in coming out of a garage, 
is that accident to be reported? That can hardly be intended. 
Tf this rule has been made under the Indian Motor Vehicles Act, 
tt must have been made under section 11 of the Act. Under sub- 
section (2) (i) of that section rules can be made ; 

“providing generally for the prevention of danger, injury or annoy- 
ance to the public or any person or of danger or injury to property or of 
obstruction to traffic” 

Tt has been contended by Mr. Ganapathi for the Public Pro- 
secutor that the rule in question has been made under sub-sec- 
tion (2) (i). If so, we may properly give this rule a meaning 
which falls swithin that clause, so far as that is possible, and 
reject as ineffective, any meaning, however verbally legitimate, 
which goes beyond that clause. No reporting by the driver of 
a puncture or of an injury to the paint of his car can prevent 
danger, injury or annoyance to any one or injury to property 
or obstruction to traffic. We can exclude, therefore, such hap- 
penings from “accidents” within the proper meaning of the 
rule, But I am not satisfied that, as contended for the peti- 
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tioner, we can exclude from its proper purview all accidents 
which do not affect immediately some vehicle, person or thing 
outside the vehicle which the driver is driving. An accident 
which makes the control of that vehicle impossible in the usual 
way or more difficult than usual may be a source of danger to 
other users of the road, and a rule requiring the driver to report 
such an accident would be within the rule-making power under 
the Act. 


It appears to me very unfortunate and unfair both to the 


public and to those who have to administer the law that this rule _ 


should have been so vaguely worded. But let us see whether 
the ‘evidence shows that anything happened in this case which 
the petitioner was bound to report under the rule interpreted in 
the restricted sense in which alone the Act gives power to make 
it. According to the evidence, while the petitioner was driving 
his car one evening along a road, it went over the parapet, which 
was only 9 inches high, of a culvert and fell into a channel; 
the front axle of the car was bent, and the petitioner and other 
persons in the car were slightly hurt. How much the axle was 
bent is not disclosed, and there is nothing to show that the car 
was rendered unserviceable or that the petitioner did not drive 
it home without difficulty the same evening. Nor is there any 
evidence to show what injuries were received by the petitioner 
or the other persons in the car. Ex. I, the petitioner’s statement 
to the Police during their investigation, is inadmissible, and with- 
out it there is no evidence of the circumstances in which the 
car left the road. The Sub-Magistrate states in his judgment 
that the.car dropped 6 feet into the channel; but there appears 
lo be no evidence of that. Of damage to anything outside the 
car there is evidence only that a little chunam was knocked off 
the parapet wall. Now would the reporting of such an occur- 
rence tend to prevent danger, injury or obstruction to any person 
or thing? Conceivably it might do so if there was any evidence 
to show that the accident was due to any rash or incompetent 
driving or to any defect in the car, which might leat to the cancel- 
lation or suspension of the driver’s license or the cancelling of the 
registration of the car. But, though the Police have investigated 
this case, there is no suggestion that they found anything which 
would justify any such step. In this case, therefore, it does not 
appear that the reporting of the accident would have served any 
of the purposes mentioned in section 11 (2) (i) of the Act. l 


Nagaraja 
Moopanar, 
Inre, 
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Nha pa As I understand this case, an accident did happen to the 
Inve, petitioner’s car, and, if Rule 27 (c) could properly be interpret- 


Rally,j. €d to the full extent of its literal meaning, the petitioner con- 
‘travened it by failing to report the accident. But, as I have 
shown, to interpret the rule according to its literal meaning takes 
us far beyond the rule-making power given by the Act and indeed 
leads to absurdities. We must, therefore, give an artificially res- 
tricted meaning to the words used in the rule and be sure that the 
facts of the case fall within the rule so far as it does not ex- 
ceed ‘the rule-making powers given by the Act. In my opinion 
it has not been proved that what happened was an accident which 
a driver can be required to report by a rule made within the 
powers given by the, Act, though it does not appear to me impro- 
bable that, if complete evidence had been given as to exactly 
what happened and the extent of the damage done to the car, 
it might have been shown that an accident occurred which the 
petitioner was bound to report within the valid scope of the 
rifle. I agree that the petitioner’s conviction must be set aside 
and he must be acquitted and the fine, if paid, be refunded to 
him. But I may perhaps be allowed to express a hope that the 
rule will be amended so as to make it clear in expression and 
clearly within the rule-making powers given by the Act. 
N.S. Conviction set aside and fine ordered to be refunded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
'PRESENT:—Mr. Justice PHILLIPS AND MR. JUSTICE 


Ramachandra Dikshidar and others Y Appellams* 
(Defis. 5 to 8) 

v. 
Narayanaswami Reddiar ~... Respondent (PIPF.). 


hand Transfer of Property Act, S 95—Mortgaged properiy—Purchaser of por- 
Dikshidar tion of—Assignment of prior mortgages om the property obtained by— 


D. Swit to enforce those morigages by purchaser—Assignee—Maintainability— 
Narayana- Right of such purchaser—Assignee—Coniribusion—S uit for. 
Reddiar. , A third mortgagee of two items of property obtained a decree on foot 


of his mortgage and purchased one of the items in execution of that decree. 
Subsequently he obtained a transfer of the first two mortgages, and 
instituted a suit to enforce those mortgages. 

Held, that the suit was not maintainable, and that the plaintiff’s only 
remedy was under S. 95 of the Transfer of Property Act for contribution. 





KAS, No. 150 of 1924, 27th February, 1928, 
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The purchaser of a portion of the mortgaged property is a mortgagor 

within the meaning of S. 95, 

Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in O.S. No. 1 of 1922. 

A. Krishnaswami Aiyar, M. Subbaroya Atyar and K. Bala- 
subramania Aiyar for appellants. 

K. S. Krishnaswomi Atyangar for respondent. 

The Court delivered the following 


JUDGMENT. Philips, J—One Pillayar Dikshitar and de- 
fendants 1 to 4, his sons, executed a mortgage deed for Rs. 7,000 
in favour of one Venkatasubbier on 15th April, 1909. Again 
on 24th May, 1911, the said Pillayar Dikshitar and the 2nd 
defendant executed a mortgage for Rs. 1,500 in favour of the 
same person. Lands of two villages were mortgaged under 
these documents, 1.¢., Parameswaramangalam and Koothavak- 
kam. There was a third mortgage on 6th August, 1912, in 
favour of the plaintiff’s brother, Raghava Reddi. He filed, a 
suit on his mortgage, obtained a decree and purchased Kootha- 
vakkam village. He is now dead and the plaintiff is the owner 
of the equity of redemption of Koothavakkam village. On 6th 
December, 1920, the plaintiff obtained a transfer of the first 
two mortgages and has now brought a suit to enforce them. 
In the deed of assignment the amount due on the two mortgages 
is said to have been Rs. 18,718, but the price paid by the plaintiff 
for the assignment was only Rs. 6,000. The Subordinate 
Judge has given the plaintiff a decree against defendants 1 to 
8 for half of the suit amount against Parameswaramangalam 
village, holding that the property in plaintiff’s possession was 
equal in value to the remainder of the mortgage property. A 
number of defendants were impleaded in the suit as having an 
interest in the mortgage properties. The decree was passed 
only against defendants 1 to 8, members of the mortgagor’s 
family, and now defendants 5 to 8 alone appeal. 

The appellants’ contention is that the plaintiff’s only remedy 
is under section 95 of the Transfer of Property Acb for contribu- 
tion, he having redeemed the mortgage and being one of, the 
mortgagors. It has been held by the Privy Council in Ahmad 
Wali Khan v. Shamsh-ul-Jahan Begam! that section 95 is not ap- 
plicable to usufructuary mortgages alone, but is also applicable to 
simple mortgages. Under section 101 of the Transfer of Pro- 


— 








1. (1906) I.L.R. 28 A. 482: 33 LA. Bl: 16 MLJ. 269 (P.C). 
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perty Act where the owner of a charge or other incumbrance 
on immoveable property is or becomes absolutely entitled to that 
property the charge or incumbrance shall be extinguished. When, 
therefore, the plaintiff as the owner of Koothavakkam village 
paid off all the encumbrances, those mortgages became extin- 
guished, unless it is a necessary implication that they should 
subsist for the plaintiff’s benefit. His contention that he can 
bring a suit upon these mortgages is prima facte untenable, for 
under Order 34 of the Civil Procedure Code he would be bound 
to implead himself as a defendant, as being a person interested 
in the, mortgage property as owner thereof. Such a position 
would be absurd and consequently the legislature has enacted 
section 95 of the Transfer of Property Act which gives to one 
of’ several mortgagors who redeem$ the mortgage property a 
charge on the share of each of the other co-mortgagors. It 
is contended for the respondent that the application of section 95 
of the Transfer of Property Act must be restricted to mortgagors 
in the sense of persons who have actually executed the mortgage 
deed and does not include their heirs or assigns. No authority 
is cited for such a proposition, whereas there is authority against 
it in Vithal Nilkanth Pinjale v. Vishvasrav? and Nainappa 
Chetti v. Chidambaram Chetti.” The plaintiff, therefore, as the 
purchaser of a portion of the mortgage property must be deemed 
to be one of the mortgagors. 


It is further argued that section 95 does not preclude the 
mortgagor: from suing on his mortgage, but as I have pointed 
out prima facie such a suit would be impossible and the only 
authority that can be suggested as being in favour of it is the 
decision of the Privy Council in Ayyareddi v. Gopalakrishnayya.* 
In that case the circumstances were somewhat peculiar and pay- 
ments made to the second mortgagee, which were made after he 
had obtained a decree, were held not to be payments in discharge 
but payments in respect of the purchase of the mortgage right. 
In that case also the payment had been made by the defendants, 
who were allowed to put forward the rights under the mortgage 
as a shield against other encumbrancers. The right of a defendant 


“to ue a prior mortgage which he has discharged as a shield 


against puisne encumbrancers is well recognised and in the pre- 
sent case the plaintiff could use his charge under the two mort- 
2, (1884) I.L.R. 8 B. 497. ` 


3. (1897) I.L.R. 21 M. 18 at 2. 
4, (1923) LL.R. 47 M. 190: 51 LA. 140: 46 M.L.J. 164 (P.C.). 
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gages as a shield against puisne encumbrancers provided that 
there was no personal liability on his part to pay the subsequent 
encumbrancers. This is not an authority for holding that a suit 
can be brought upon the mortgages against the co-mortgagors. 
There are some remarks in the judgment of Ramesam, J., in 
Sundaramthal v. Sundara Reddi,” which seem to support the ap- 
pellant’s proposition, but they are obiter dicta and the circum- 
stances of that case were somewhat exceptional. If the learned 
Judge intended to hold that a mortgagor who had redeemed a 
mortgage is entitled to sue his co-mortgagor on the same, with 
all respect I must differ; and I am supported by the decisign of 
this Court in Iyathurai Atyar v. Kuppumuthu Padayachi.’ The 
argument that the plaintiff obtained a good bargain: for him- 
self by getting an assignment of the mortgages for one-third 
their value and should not be deprived of the benefit of his 
bargain cannot affect the question of law. It is questionable 


whether in the present suit the plaintiff should be allowed to, 


obtain a decree for contribution, but as this is not seriousty 
disputed the suit may be treated as one for contribution under 
section 95 of the Transfer of Property Act. As regards the 
amount of contribution to which he is entitled the Subordinate 
Judge has treated the properties of which the plaintiff is the 
owner and the properties of which defendants.1 to 8 are the 
owners as equal in value relying on a sale-deed ‘for the former 
(Ex. 39). He has, however, omitted to notice ‘that that sale- 
deed is only of seven-tenths of the Koothavakkam lands which 
were to be sold for Rs. 10,500. This would make the total value 
of the lands Rs. 15,000. The description of the lands in Ex: 39 
is such that they are clearly the lands mortgaged. It has been 
found and is not now disputed that Parameswaramangalam 
lands are worth only Rs. 12,000. The plaintiff is, therefore, 
entitled to recover from the appellants four-ninths of the 
Rs. 6,000 paid by him for redemption, namely Rs. 2,666-10-8. 
He also claims interest on the amount paid. In the circumstances 
I think interest at 6 per cent. on the sum of Rs. 2,666-10-8 may 
be allowed from the date of assignment till the date of suit. 


So far as defendants 5 to 8 are concerned the lower Courts 


decree will be modified by giving a charge for the above amount: 


alone on the Parameswaramangalam properties in their pos- 
session with 6 per cent. interest up to the date of payment. 
Time 6 months. ae: 





“5, (1927) 38 M.L.T. 148 6. (1918) 9 L.W. 120, 
R—42 


Srinivasam 
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The: plaintiff will pay the costs of this'appeal, and in the 
lower Court plaintiff and defendants 5 to 8 will pay and receive 
proportionate costs. As between defendants 1 to 8, defendants 
5 to 8 are liable only for one-fifth of Rs. 2,666-10-8. 


Devadoss, J—I agree and have nothing to add. 
A.S.V. Decres modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE CURGENVEN AND MR. JUSTICE 


ANANTHAKRISHNA AIYAR. 
"7092+ 


Srinivđsam Pillai .. Appellani* in A.A.O. 
and Petr. în C.R.P. (Respdt.) 

v. 
Rukmani Ammal . .. Respondent in both 


(Petitioner). 

Cwil Procedure Code (V of 1908), O 41, R 10, S. 107 (2)—Secunty for 

costs—Fatlure of appellant to furnish, within time allowed—Dimnissal of 
appeal on grawnd of—Restoratton—Power of Court. 


An Appellate Court has power, under S. 107 (2) of Civil Procedure 
Codes‘td! restoré''ad appeal dismissed on the ground of the failure of the 
appellant’ to futhish security for costs within the time fixed by the Court. 

Appeal against the order of the Court of Small Causes, 
Trichinopoly, dated 15th September, 1926 in I.A. No. 970 of 1926 
in A.S. No. 142 of 1925 and Petition under section 115 of Act V 
of 1908 praying the High Court to revise the order of the Court 
of the Small Causes, Trichinopoly, dated 15th September, 1926 
in'I.A. No. 969 of 1926 in A.S. No. 142 of 1925. 

> T: V. Miuthukrishna Atyar for appellant. 

S: Ramaswams Atyar for respondent. i 

The Court delivered the following eas 

JupcMERTs. Curgenven, ]—The plaintiff (now respond- 
ent) sued on a promissory note and in the appeal from the dis- 
missal of her suit the defendant applied for and obtained an 
order directing her to furnish security for costs. The property 
which was tendered for this purpose, was found insuff- 
cient and thé Court gave her further time to supply the 
deficiency up to 13th February, 1926. This was not done and 
on that date neither she nor her pleader was present. The Sub- 
ordinate Judge, therefore, passed an order 


fii 





*C.M.A. No. 62 of 1927 13th September, 1927. 
and 
C.R.P. No. 211 of 1927, 
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“Appellant;and hen vakil are absent, security not given. The appeal 
stands dismissed with costs” there oe va 

That order was actually passed on the application (I.A. 
No. 2202 of 1925) for security filed by the defendant, but it:of 
course involved also the dismissal ofthe appeal. On 16th March, 
1926, the plaintiff applied for a review of the order passed on 
I.A. No. 2202 and the learned Subordinate Judge granted it, at 
the same time restoring the appeal and allowing another petition 
by the plaintiff for further time within which to furnish security. 
We have now before us a Civil Revision Petition against the 
order in LA. No. 969 of 1926, which was the order restoring 
the appeal, and a Civil Miscellaneous Appeal against the order 
in I.A,y.No. 970, which was, if we look to its terms, an order 
reviewing the order passed in I.A. No. 2202. 

It is clear that the primary question which we have to decide 
is whether the Subordinate Judge was competent to restore 
the appeal; because until it was restored no further action upon 
the security petitions could have been taken. Security is de- 
manded from an appellant under Order 41, Rule 10 and sub- 
tule (2) of that rule requires that if there is default in furnish- 
ing security the Court shall reject the appeal. Having rejected 
it, is the Court competent to restore it if sufficient cause for 
the failure to furnish security within the time allowed is shown? 
It has been suggested that this power may be derived in two 
ways: (a) by reviewing the order of rejection under Order 47, 
Rule 1 and (b) by applying the corresponding provision contained 
in Order 25, Rule 2 for the restoration of a suit by force of 
section 107 (2) of the Code. As regards the power to review 
it has been held by this Court in Vemareddi Ramaraghava Reddi 
v. Rajah of Venkatagiri that the words “other sufficient cause” 
in Rule 1,of Order 47 would not include such a ground as an 
explanation of default of appearance and this is in accordance 
with the judgment of the Privy Council in Chhajju Ram v. Neki,’ 
which lays down that these words must mean something ejusdeng 
generis with what precedes them. Even the learned Judges 
who decided Sundar v. Habib Chik,’ which it may, be noted was 
prior to the Privy Council judgment, leave the question open 
whether in such circumstances the order could be reviewed. It 
is unnecessary further to discuss this point as I have come to 
the conclusion, though not without some hesitation, that the 

1. (1926) 52 M.L.J. 123. 


2 (1922) I.L.R. 3 Lah 127: 49 IA. 144: 43 M.L.J.°332 (P.C). 
3. (1920) I.L.R. 42 AIL 626, 
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order restoring the appeal may be justified upon the second 
ground. At first sight I was inclined to accept the appellant’s 
argument that since there is no provision in Order 41, Rule 10 
corresponding to that in Order 25, Rule 2 (2), enabling a suit 
to be restored, it must be concluded that the intention was not 
to confer a power of this kind upon an Appellate Court. Where 
a power might have been, but has not been expressly conferred, 
it must be déemed, it is said, to have been withheld. If all the 
provisions relating to appellate procedure were self-contained, this 
argument, I think, might be conclusive. But that is not so. 
Section 107 of the Code invests an Appellate Court with the same 
powefs and duties as are conferred and imposed upon a Court 
of Original Jurisdiction subject to such conditions and limita- 
tions as may be prescribed by rules under the Code. ‘Subject, 
therefore, to anything which the rules may have to say, it follows 
that since a Trial Court may restore a suit dismissed for failure 
to furnish security, so also may an Appellate Court restore an 
appeal rejected for the same reason. We have thus to consider 
whether the rules deprive an Appellate Court of a power which, 
but for them it would possess under the Code. This aspect of 
the matter does not seem to have been brought to the attention of 
the learned Judges who decided Sankaralinga Chetti v. Annamalai 
Chettit It was suggested by my learned brother during the 


‘course of the argument, and to him also is due an elucidation, 


which I think may be accepted, of the existence of an express 
provision in the rules for the taking of security in appeals, while 
no such provision occurs empowering restoration of an appeal 
rejected for failure to furnish it. It is a sufficient reason for the 
presence of sub-rule (1) of Rule 10 of Order 41 that the cir- 
cumstances in which security may be taken in an appeal differ 
widely from those in which it may be taken in a suit. The desir- 
ed object could not, therefore, have been achieved by leaving 
section 107 to operate upon Order 25, Rule 2 (1). But it may 
be so left to operate, so far as sub-rules (2) and (3) of that rule 
are concerned, -because the terms of those sub-rules are appro- 
priate to the case of appeals. Nor does any reason occur to me 
on principle, Why an Appellate Court should not possess this 
power of restoration. The circumstances of the present case 
appear to me to afford an illustration of the necessity for it. 


I have only to add that, even if the view we take be erro- 
neous, the case is not such as would justify us in exercising our 


ctw 





4, (1908) 19 M.L.J. 304, 
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discretion to“'tevigeiunder section 115, Civil Procedure Code. 
The Civil Revision Petition and Civil Miscellaneous Appeal are 
accordingly dismissed, subject to the order which my learned 
brother is going to propose in the matter of costs. 

Ananthakrishna Aiyar, J.—The plaintiff (Rukmani 
Ammal) instituted the original suit to recover money due under 
a promissory note. The District Munsif having dismissed the 
suit on the merits, she preferred Appeal No. 142 of 1925 on 
the file of the Subordinate Judge. While the appeal was pend- 
ing, the defendant-respondent applied to the Lower Appellate 
Court for an order directing the appellant to furnish security 
for the costs decreed to him in the first Court and for the pro- 
bable costs of the appeal. The security that was first tendered 
was found to be insufficient and she was ordered to furnish 
further security by the 13th of February, 1926. On that date 
the application was called at 11-15 A.M., but the appellant and 
her vakil being absent, the learned Subordinate Judge passed 
the following order :— 

“Appellant and her vakil are absent—security not given—the appeal 
stands dismissed with costs.” ; 

_ It was mentioned to us that the appeal was posted for 
hearing for the 23rd February, 1926, but as security was not 
given, the appeal was dismissed with costs on the 13th February, 
1926. On the 16th March, 1926 (the 14th and 15th of March 
being public holidays) Rukmani Ammal filed three applications 
before the Lower Appellate Court (I.A. Nos. 969, 970 and 971 
of 1926) praying in effect, in one of the petitions, to set aside 
the order passed on default of her appearance and to rehear;"in 
the other, to review under Order 47, Rule 1 ; and in the third to 
extend the time for completing the security that she had to furnish 
in accordance with the order of Court. In paras. 5 and 6 
of the affidavit filed by her in support of the application, she 
stated as follows :— 

“When the petition was-called on 13th February, 1926, my vakil was 
not present as he was engaged in the District Court in connection with 
another case Being a female, I too did not attend Court that day There- 
upon an er parte order was passed on the petition that as security was not 
furnished the appeal was dismissed I have now furnished fresh security ” 

She also alleged in her affidavit the reasons for her not 
having furnished security in time and why she wanted a fur- 
ther extension of time. The learned Subordinate Judge accept- 
ed her explanation, set aside his previous orders, dated 13th 
February, 1926, restored the appeal and extended time for 
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furnishing security and directed the security.tendered by her to be 
tested. In the course of his order he stated as follows :— 
“I think I can accept the explanation and condone the default. I set 


` aside my order: and give the appellant time to furnish security. This entails 


the restoration of the appeal. 4 


The defendant- respondent before the Lower Appellate Court 
has preferred to the High Court C.M. A. No. 211 of 1927 against 
the’ order in I.A. No. 970 passed on review under Order .47, 
Rule 1, and he has preferred C.R.P. No. 211 of 1927 against 
orders passed in I.A. No. 969 setting aside orders passed on de- 
fault of appearance and extending time for furnishing security. 

© Mr. T. V. Muthukrishna Aiyar, the learned vakil who 
has appeared for the appellant before us argued that Order 47, 


‘Rule 1 did not apply to the present case having regard -to the 
‘recent decision of the Privy Council reported in Chhajjx Ram v. 


Neki explaining the meaning to be attached to the words “other 
sufficient reason” occurring in Order 47, Rule 1. He also relied 


‘on, the decision reported in Vemareaddi Ramaraghava Reddi v. 


Rajah of Venkatagtri,’ where it was held that default of appear- 
ance was not the reason contemplated by Order 47, Rule 1 of the 
Civil Procedure Code, nor was it analogous to any such reason. 
He also laid stress on Order 41, Rule 10, chause (2), which 
enacts 

“Where such security is not furnished within such time as the Court 
orders, the Court shall reject the appeal.” 

The learned vakil urged that the Subordinate Judge had no 
jurisdiction to interfere With the order once passed by him reject- 
ing the appeal. The decision in Sankaralingg Chetti v. Anna- 
malay Cheéth,* Firosi Begam v. Abdul Latif Khan! and Hari 
Bhabini Debi v. Narendra Nath Roy" were quoted in support 
of the appellant’s contentions. 


On behalf of the respondent Mr. S. Ramaswami Aiyar rais- 
ed a preliminary objection to the effect that an appeal C.M.A. 
No. 62 of 1927 does not lie in this case since the ground on which 
the Subordinate Judge granted the application for review was 
not among the grounds mentioned in Order 47, R. 7 conferring 
a right of appeal to the aggrieved party from an order grant- 





1. (1926) 52 M.L.J. 123 
2 (1922) I.L.R. 3 Lah 127: 49 I.A. 144: 43 M.L.J. 332 (P.C.). 
4. (1908) 19 M.L.J. 304. 
5. (1908) T.L.R. 30 All 143. 
6. (1922) 67 I.C. 883. 
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ing a review ‘application. He relied 'on the decisions of the 


Allahabad High Court reported in Sundar v. Habib Chik? and’ 


of the Calcutta High Court in Goljam Bibi v. Nafar AB." 
The learned vakil also urged that orders having been passed 
on the default of appearance of the plaintiff and her pleader on 
13th February, 1926, the Court had jurisdiction to set aside the 
orders passed on 13th February, 1926, on being satisfied that 
there was sufficient cause for the said non-appearance. He also 
relied on Order 25, R. 2, sub-clause (2) of the Civil Procedure 
Code read along with section 107 (45). 

After having given the case my best consideration I have 
come to the conclusion that we should not interfere with the 
orders passed by the Subordinate Judge on I.A. Nos. 969, 970 
and 971 by which he set aside his prior order of 13th February, 
1926, with the result that the appeal was restored to file and 
further time was allowed for completing the security. 

Having regard to the decision of the Privy Council re- 
ported in Chhajju Ram v. Nek’ the words “any other sufficient 
reason” occurring in Order 47, Rule 1 have to be interpreted 
as meaning any reason sufficient on grounds‘at least analogous 
to those specified immediately previously in the said rule. The 
decision in Vemaredds Ramaraghava Reddi v. Rajah of Venkata- 
giri" is to the-effect that default of appearance is not a reason 
contemplated by Order 47, Rule 1, nor is it analogous to any 
such reason. It would, therefore, seem to follow that the Lower 
Appellate Court was not right in invoking its jurisdiction under 
Order 47, Rule 1 (review). The ruling in Swndar v. Habib 
Cik? was before the decision of the Privy Council in Chhaj ja 
Ram v. Neki* In Goljan Bibi v. Nafar Al it is only stated 
‘that ıt was not disputed that the Judge had jurisdiction to re-admit the 
appeal after having dismissed it by an order under cl (2), R. 10 O. 41.” 

The provision of law under which the Judge had such juris- 
diction is not mentioned. Hari Bhabini Debi v. Narendra Nath 
Roy’ does not discuss the question though the Court held that 
there was no jurisdiction to extend time for furnishing security 
after the appeal had been dismissed. The decision in Sankara- 
linga Chetti v. Anmamalas Chetis* while holding that the deci- 





1 (1926) 52 M.L.J. 123. 
2 (1922) I.L.R. 3 Lah 127: 49 I.A 144: 43 M.L.J. 332 (P.C.). 
3. (1920) I.L.R. 42 All. 626 
` 4, (1908) 19 M.L.J. 304, 
6. (1922) 67 I.C. 883. 
7. (1917) 28 Cal. L.J. 163, 
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sion of the Privy Council in Balwant. Singh. v.nDawlat Singh’ 
‘was arrived at on a particular state of facts and is not in our opinion 

an authority for, the position that an appeal duly rejected under S 549 of 

the Civil Procedtire Code can be restored by the Court which rejected it” 

ptoceeded to state as follows:— 

“that as- “pointed out in Ftrosi Begam v. Abdul Latif Khan" ` there, 18 no pro- 


‘vision in Sv 549, Civil Procedure- Code, ‘similar to'that contained ın S. 381 


and permitting an appellant whose appeal has been rejected under S. 549 
to, apply for an order setting the dismissal aside, nor ‘have: we been referred 
tc, any provision elsewhere in the Cede under, which such.an application 
will le.” ` 

We may in this connection refer to the decision of Mukerji 
and Buckland, JJ., in Ramesh Chandra Das v. Serada Kripa 
Lala? to the effect that an order rejecting an appeal under O. 41, 
Rule 10, Civil’ Procedure Code, ‘for failure to furnish security for 
costs is not appealable either as a decree or as an order. It 
would, therefore, seem to follow if the contentions urged on the 
appellant’s side and the decisions mentioned above be accepted 
that a party, whose appeal has been rejected on the ground that 
security for costs was not furnished within such time, as the 
Court ‘ordered, has no further remedies open to him. It was 
suggested that the matter was one for the legislature and that 
the Courts had no power to grant any relief, whatever suffi-. 
cient reason the party might have for not having furnished the 
security within the time allowed. 


In the „present case, it is true, there was this additional 
circumstance, vig., there was also default of appearançe on the 
part of the appellant and her pleader so, that the Court could 
set, aside the prior orders on, being satisfied that the party: had. - 
sufficient cause for not appearing on the. due date. But I - 
should like to consider,.whether. there is any general. provision 
of law by which, the Court could grant relief in. cases where 
orders had been passed by it under Order 41, Rule tO. In the 
case .pf suits (not appeals) there. is the specific provision made 
in Order 25, Rule 2, sub-clause (2) which runs as follows:— 

““Where a suit is dismissed under this rule, the plaintiffs may apply 
for an order to set the dismissal aside, and if it is ' proved to the satisfac- 
uon of the Court that he was preyentcd by any sufhcient cause from furnish- 
ing the security within the time allowed, the Court shall set aside the 
dismissal upon such terms as to security, costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit.” 





5. (1908) 1.L.R. 30 All. 143. 
8 (1886) I.L.R. 8 All. 315: 13 L.A.. a (P.C). 
9.. (1921) I.L.R. 49 C. 355 
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Such a provision does not find a specific place in O. 41. 
It is, therefore, argued on behalf of the appellant that Rule 10 
of O. 41 is exhaustive of the powers of the Appellate Court 
in matters relating to security for costs in an appeal, and that 
as the Legislature has enacted Rule 10 of O. 41 without in- 
corporating in it any provision analogous to O. 25, R. 2, 
sub-clause (2) therefore the Court is not entitled to travel outside 
the provisions of O. 41, R. 10; and that the result is inevitable 
where such security is not furnished by the appellant within 
such time as the Court orders, the Court shall reject the appeal 


and that the appellant has no further remedy open in such 
cases, 


It seems to me, however, that under S. 107, clause (2), 
Civil Procedure Code, the Appellate Court has the same powers 
and is to perform as nearly as may be the same duties as are 
conferred and imposed by the Code of Civil Procedure on Courts 
of Original Jurisdiction in respect of suits instituted therein. I 
think that this provision confers on the Appellate Court similar 
powers in respect of appeals rejected on the ground that security 
had not been furnished within the time allowed as are conferred 
on the Original Court by O. 25, R. 2, sub-clause (2) when 
a- suit is dismissed on the ground of failure by the plaintiff to 
furnish security within the time fixed by the Court. I am of 
opinion that the Appellate Court has got the power to set aside 
the dismissal of an appeal upon such terms as to security. costs 
or otherwise as it thinks fit, if it is proved to its satisfaction that 
the appellant was prevented by any sufficient cause from furnish- 
ing the security within the time allowed. The attention of the 
Court in Sankaralinga Chetti v. Annamalai Chetti“ was not 
drawn to this provision of law, since the Court specifically re- 
marked that it had not been referred to any provision elsewhere 
in the Code under which such an application will lie. 


The appellant’s learned vakil argued that section 107, Civil 
Procedure Code could not apply to cases of appeals, because 
he argued, if it did apply there was no necessity to enact 
Order 41, Rule 10 at all since the provisions of Order 25 
relating to the suits would, according to section 107 (44), apply 
to appeals also. There is an answer to this contention. The 
power of the Court of first instance to demand security from 
plaintiffs is confined under Order 25 to cases of plaintiffs who 
are residents out of British India and to plaintiffs who are 


4. (1908) 19 M.L.J. 304. 
R—43 
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females in suits for money. The powers conferred by O. 41, 
R. 10 on an Appellate Court are far wider, as the wordings of 
Rule 10 would show, so that the legislature had to enact a sepa- 
rate provision. Conferring on Appellate Courts in respect of 
appeals wider powers than those conferred on Courts of first 
instance in respect of suits having thus made a specific provi- 
sion in O. 41, R. 10, conferring on Appellate Courts far wider 
powers in the matter of directing appellants to furnish security 
for costs, the legislature has left the other provisions relating 
to such matters to be attracted and incorporated by the general 
provision regarding Appellate Court’s powers mentioned in 
S. 107 (#), Civil Procedure Code. There is no special reason 
why Courts of first instance should have the special power men- 
tioned in O. 25, R. 2, sub-clause (2) and why Appellate Courts 
should not have that power. One should not consider the present 
as a case of casus omissus if it could be brought under any 
existing provision of law. For, as stated by Lord Fitzgerald in 
Mersey Docks and Harbour Board v. Henderson Brothers 

“We ought not to create a casus omissus by interpretation save in some 
cases of strong necessity.’’ 

See also Broom’s Legal Maxims, 8th edition, page 33. 

I have on the whole come to the conclusion that in the 
present case the Lower Appellate Court had jurisdiction to pass 
the orders in question; in any event I do not think that the 
present is a case in which we should interfere in the exercise of 
our power of revision, since I think that substantial justice has 
been done in the case as the result of the Subordinate Judge’s 
orders. 

As regards costs, Ì would make no orders as to costs of 
the proceedings in the High Court; but I would direct the plain- 
tiff-appellant before the Lower Appellate Court to pay the res- 
pondent in the Lower Appellate Court the costs incurred by him 
in connection with I. A. No. 970 of 1926, including such 
pleader’s fee as the Lower Appellate Court may fix in the matter, 
since the prayers in the several petitions Nos. 969 to 971 of 1926 
are not all such as could be granted, and also because the whole 
trouble was caused by default of appearance on her part on the 
13th February, 1926. Subject to this modification as to costs 
in I. A. No. 970 of 1926, I would dismiss both the appeals and 
revision petition but without costs in the High Court. 


A.S.V. Both Appeals and Petition dismissed. 





10. (1888) 13 A. C. 595 at 607. 
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PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh.] 


PRESENT :—LorpD Saaw, Lord Carson, Lorn SALVESEN 
AND SIR Joan WALLIS. 


Gauri Nath Kakaji .. Appellant* (Deft.) 
1 7 
Musammat Gaya Kuar .. Respondent (PIf.). 


Hindu : Law—Widow—Co-widows—Esiate inherited by—Nature and 
incidents of—Portstion between twidotes—Effect—Morigage for necessary 
purposes by one widoto—Binding character of, on co-wtdow—M origage with- 
out her concurrence—Concurrence not applied for—Concurrence apphed for 
but improperly refused—Dstinction 

If a Hindu dies leaving two widows, they succeed as joint tenants 
with a right of survivorship. They are entitled to obtain a partition of 
separate portions of the property so that each may enjoy her equal share 
of the income accruing therefrom. Each can deal as she pleases with her 
own life-interest, but she cannot alienate any part of the corpus of the 
estate by gift or will so as to prejudice the rights of the survivor or a 
future reversioner If they (the widows) act together they can burden the 
reversion with any debts contracted owing to legal necessity, but one of them 
acting without the authority of the other cannot prejudice the right of sur- 
vivorship by burdening or alienating any part of the estate. The mere 
fact of partition between the two, while it gives each a right to the fruits 
of the separate estate assigned to her, does not imply a right to prejudice 
the claim of the survivor to enjoy the full fruits of the property during 
her life-time. 

A mortgage by a Hindu widow, even for necessary purposes, without 
the concurrence of her co-widow is not binding upon the joint estate 
which has descended from their deceased husband, so as to affect the 
interest of the co-widow. 

Semble : When the concurrence of the co-widow has been asked for 
to a borrowing by the other for necessary purposes and unreasonably refused, 
a mortgage for such a debt granted only by the one widow might be held 
binding on what may be termed the corpus of the estate. 

Held, that a mortgage by one widow, even for necessary purposes, was 
not binding upon the joint estate in the hands of the surviving widow, when 
the concurrence of the latter was not even applied for. 

Judgment of the Chief Court affirmed. 


Consolidated Appeals No. 74 of 1927 from one judgment 
and two decrees of the Chief Court, Lucknow (Sir*Louis Stuart, 
Chief Judge and Mr. Justice Raza), dated the 4th March, 1926 
reversing a judgment and decree of the Court of the Subordinate 
Judge of Hardoi, dated the 29th April, 1924. 


The case in the Chief Court is reported in 94 Indian Cases 
932: 1926 Oudh 401. 


ee 
*P.C. Appeal No. 74 of 1927. sth July, 1928. 
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Dunne, K. C., K. Brown and Dube for appellant. 

De Gruyther, K. C. and Abdul Majid for respondent. 
-Sth July, 1928. Their Lordships’ judgment was delivered 
by — 

Lorp SALVESEN.—This appeal arises out of a suit at the 
instance of the surviving widow of Laiq Singh who was the owner 
of certain villages situate in the District of Hardoi) The plain- 
tiff in that suit, who is the respondent here, prayed for decree 
for possession of the villages in question at that time in posses- 
sion of the appellant under mortgages in favour of his author. 
The Subordinate Judge of Hardoi granted decree in the res- 
pondent’s favour, but only on the footing that in so far as the 
mortgages which had been granted by the senior widow were 
justified by necessity, she was bound as a condition of obtain- 
ing possession to pay the amount due to the mortgagees. From 
his judgment an appeal was taken to the Chief Court of Oudh 
which by decree, dated the 4th March, 1926, reversed the judg- 
ment and decree, dated the 29th April, 1924, of the Subordi- 
nate Judge and held that the respondent was entitled to an 
unconditional decree for possession of the villages. From this 
decree the present appeal has been brought. 

The material facts have been so fully dealt with in the 
judgment df the Chief Court of Oudh that it is unnecessary to 
recapitulate them except in the barest outline. The owner of 
the villages, Laiq Singh, was a Hindu who owned seven villages 
and shares in others. He died on the 13th August, 1885 and 
was survived by two widows, Musammat Umrao and the res- 
pondent. Prior to his death he had burdened his estate by 
mortgages for the principal sum of Rs. 28,000 bearing interest 
at the usual rate. This obligation was recognised by the widows 
and after a suit had been commenced by the mortgagees against 
them a compromise was effected in 1887 under which they 
agreed to divide the responsibility. Umrao Kunwar, who had 
at the time (presumably under an arrangement with her co- 
widow) obtained sole possession of a half share in the villages 
of Sakraori ànd Janwar, agreed to transfer the possession of 
this*property to the mortgagees that they might enjoy the usu- 


` fruct and repay themselves the principal sum of Rs. 15,983-6-0 


and interest, while the respondent agreed to pay Rs. 17,779 in 
cash on condition that on such payment she was to be held under 
no liability in respect of her husband’s mortgages. The res- 
pondent did in fact discharge this liability, but the senior widow 
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did not put the mortgagees in possession of her share in the 

villages until some years thereafter. It has been, however, found 
as a fact that the rents of the villages collected by the mortgagees 
have long since extinguished the principal sum and interest due 
to them in respect of Laig Singh’s mortgages. 

Following on this compromise the widows proceeded to 
partition Laiq Singh’s property through the Revenue Courts, 
that is to say, as afterwards explained, to separate and divide 
the enjoyment of the widow’s life-estate. In the final result 
the villages specifed in the plaint were assigned to Umrao and 
the other villages to the respondent. During this period the 
relations between the two widows were anything but friendly. 
The senior widow had by a suit at the instance of a boy whom 
she said she had adopted with her husband’s authority sought to 
deprive the respondent of any share in his inheritance. This 
suit failed. 


In consequence of Umrao’s failure to put the mortgagees in 
possession of her half share in the two villages they in 1889 raised 
_ an action against her. Ultimately it was arranged that the 

whole of Janwar which had fallen to Umrao at partition should 
be handed over to the mortgagees and that Sakraori should be 
exempted from any charges in respect of the deceased husband’s 
debt. From this time forwards the two widows were entirely 
separate, each dealing with the properties that fell to them 
respectively under the partition as if they were separate owners 
of the life-estate therein. 


On the 28th April, 1891, Umrao executed a mortgage for 
Rs. 38,000 in favour of the appellant and another. Under this 
deed she mortgaged with possession the four villages in suit, 
and on the 23rd August, 1891, she executed a deed in respect of 
further charges for Rs. 1,200. The first mortgage included the 
debt undertaken in terms of the compromise (since discharged 
out of the usufruct) and the balance consisted of further debts 
incurred by Umrao. Possession was ultimately obtained by the 
mortgagees in 1905. 

Musammat Umrao died in 1908. The other widow, the 
respondent, brought the present suit within 12 years of her death. 
The sole question for our decision is whether these two mort- 
gages of 1891 are valid and binding on the respondent who suc- 
ceeded in 1908 to the villages by right of survivorship. This 
question of law has been decided by the Chief Court of Oudh in 
the negative. 
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The general law is so well settled that it scarcely requires 
restatement. Ifa Hindu dies leaving two widows, they succeed 
as joint tenants with a right of survivorship. ‘They are entitled 
ta obtain a partition of separate portions of the property so that 
each may enjoy her equal share of the income accruing therefrom. 
Each can deal as she pleases with her own life-interest, but she 
cannot alienate any part of the corpus of the estate by gift or 
will so as to prejudice the rights of the survivor or a future 
reversioner. If they act together they can burden the reversion 
with any debts contracted owing to legal necessity, but one of 
tbem acting without the authority of the other, cannot prejudice 
the right of survivorship by burdening or alienating any part of 
the estate. The mere fact of partition between the two, while it 
gives each a right to the fruits of the separate estate assigned to 
her, does not imply a right to prejudice the claim of the survivor 
to enjoy the full fruits of the property during her life-time. These 
principles have been established by a long series of decisions, one 
of the earliest and most authoritative of which is a case of 
Bhugwandeen Doobey v. Myna Bage, the head-note of which 
contains the following passage:— 

“Where a childleas Hindu dies, leaving two widows surviving, they 
succeed by inheritance to their husband’s property as one estate in co- 
parcenary, with a right of survivorship; and there can be no alienation or 
testamentary gift by one widow without the concurrence of the other” 

In that case there had been a division effected by the Judge 
of Benares of the estate between the two widows and the argu- 
ment was that such division having been acquiesced in, the estate 


` of the one widow became a divided and separate estate which she 


was competent to leave to whomsoever she pleased. This con- 
tention was negatived by the Privy Council. In the course of 
his long and detailed judgment, Sir James Colvile said: 

“The estate of two widows who take their husband’s property by 
inheritance is one estate. The right of survivorship is so strong that the 
survivor takes the whole property to the exclusion even of daughters of 
the deceased widow. They are, therefore, ın the strict sense co-parceners, 
and between undivided co-parceners there can be no alienation by one 
without the consent of the other.’’ 

The authority of this case has not been questioned before 
the Board, but it was contended that as the Subordinate Judge 
found that the elder widow had incurred debts of necessity 
which she had charged by the mortgages in favour of the appel- 
lant upon the villages which had been assigned to her under the 
partition agreed upon by the parties and confirmed by the Court, ` 


1. (1867) 11 M.I.A. 487, 





Lv | THE MADRAS LAW JOURNAL REPORTS. 343 


these mortgages were binding on the survivor. In support of 
this argument, he maintained that the respondent had impliedly 
consented to such a dealing by the elder widow with the property 
of which she had the sole management under the partition 
between them. Express consent was not alleged, and indeed 
under the only issue which deals with this matter it appears 
to be assumed that no consent was ever given. That issue is 
expressed in these terms: 

“2. Were the said mortgages made for a legal necessity and for pay- 
ment of antecedent debts? Are they for that reason binding on the plaintiff, 
even though they were not made with her consent?” 

It was, however, contended that while no express consent 
was ever given, such consent is to be implied from the proved 
facts. Both Courts have found that no consent on the part of 
the respondent can be inferred to the granting of the mortgages 
which are charged. Their Lordships are quite content with 
the conclusion reached by the High Court, which is thus 
expressed: 3 

“The most that this evıdence can establish is that Umrao Kunwar 
and Gaya Kunwar each ‘independently of one another in making 
transfers. Each asserted a right, which was not possessed, to deal absolutely 
with the property in her separate possession . . . The circumstance 
that neither objected to a transfer made by the other cannot in our opinion 
be construed to mean more than that neither objected to the other making 
a transfer, provided that transfer did not affect her own interests in the 
event of her succeeding to the estate by survivorship . . . We find 
an absolute absence of evidence which would justify us in drawing a con- 
clusion that Gaya Kunwar consented to the transfers in question ” 

There remains the question whether to the extent that the 
mortgages were made for a legal necessity they are binding on tHe 
respondent. This was not expressly decided by the case in Bhug- 
wandeen Doobey v. Myna Baee* which dealt with a gratuitous 
alienation by one widow to the prejudice of the other, but it was 
made the subject of decision in the well-known case of Gajapati 
Radhamani v. Pusapati Alakarajeswari.? There it was held, 
as expressed in the head-note, that a mortgage by a Hindu widow, 
even for necessary purposes, without the concurrence of her 
co-widow is not binding upon the joint estate which has de- 
scended from their deceased husband so as to affect the interest 
of the co-widow, but the question was left open whether a “case 
for borrowing without the co-widow’s consent could be estab- 
lished so as to empower one widow so to bind the estate,” and 








1. (1867) 11 M.I.A. 487. 
2 (1892) L.R. 19 IA. 184 : I.L.R. 16 M. 1 (P.C.). 
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the only thing that was definitely decided was that it could not 
do so where the concurrence of the co-widow was not even 
applied for. 


Their Lordships can conceive of cases where when the 
concurrence of the co-widow has been asked for to a borrowing 
by the other for necessary purposes and unreasonably refused, 
a mortgage for such a debt granted only by the one widow might 
be held binding on what may be termed the corpus of the estate. 
That case does not arise here. Umrao Kunwar never asked 
the respondent to consent to the granting of the mortgages in 
dispute. What attitude the respondent might have taken up 
had such a request been made can only be matter for conjecture. 

The decision of the Board was pronounced in 1892 and, 
with the exception of two cases to which-reference is after- 
wards made, it has been consistently followed. 


The two cases which are founded on as forming an ex- 
ception to the general current of authority are Kalliyonasundaram 
Pillai v. Subba Moopanar® and Jai Narain Singh v. Munna Lal.“ 
In the former the head-note bears that “a mortgage executed 
by the senior widow for a necessary purpose without the con- 
currence of the junior widow will be binding upon the latter.” 
This broad proposition is not supported by the actual decision, 
and it is explained in the recent case of Valluru Appalasuri and 
others v. Sasapu Kannamma Nayuralu,” on the footing that 
the Judges were of opinion on the facts of that case that the 
senior widow was recognised as manager or agent of the other, 
and that such an inference can be made only in a case where 
there was no known hostility between the widows and was not 
possible where (as in the present case) the widows were hostile 
to each other. 


In the second case above referred to there was undoubtedly 
an expression of opinion by the learned Judges of the High 
Court of Allahabad that where two Hindu widows have separat- 
ed for purposes of conveniently enjoying the estate left by the 
husband if one of them alienates a portion of the estate in her 
possession under the pressure of legal necessity, the reversioner 
is hound by such alienation. This opinion was not necessary 
for the decision of the case for the Court had already held that 
the widow who had not executed the mortgage deeds challenged 
was nevertheless a consenting party to this alienation. It may 





3, (1902) 14 M.L.J. 139. 4, (1927) 26 All L.J. 268 
5. (1925) 49 M.L.J. 479. 
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be noted that the case arose not between the survivor of the 
widows and the mortgagee but between the mortgagee and the 
reversioner after the death of both widows. The opinion of 
the High Court was therefore obiter and it is not consistent with 
the judgment of the Privy Council in Gajapati Radhamani v. 
Pusapati Alakarajeswari.* 
Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs to the respondent. 
Solicitor for appellant: H. S. L. Polak. | 
Solicitors for respondent: Chapman, Walker and Shephard. 
K.J.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE KUMARASWAMI SASTRI AND Mr. 
JUSTICE WALLACE. 
Rani Kulandai Pandichi alias Kulandaivelu 

Nachiar and another .. Petitioners* (Plfs.) 


UV. 
Indran Ramaswami Pandia Thalavan (late 
a minor now declared a major and his 
guardian discharged—vide Order, dated 
25th February, 1927 in C.M.P. No. 4556 
of 1926) .. Respondent (Deft.). 

Cwil Procedure Code (V of 1908), S. 115—Order demanding additional 
court-fee—Retnsion—If entertamable—Court Fees Act, as amended by Madras 
Act V of 1922, S. 7, para (iv) (a) and. Sch. II, Art. 17-A—Previous suit 
for possession of properties and for mamtenance in the alternattve—C ompro- 
mise awarding maintenance and permitting withdrawal of suits as regards pos- 
Session—Present sudi to set aside compromise decree—Court-fee payable 
Cr Procedure Code, S. 2 (2) and O. 23, R. 1—Order permitting with- 
drawal of swii—If amounts to a decree. 

Where the Lower Court on an erroneous view of the court-fee payable 
refuses to proceed with the suit until the proper court-fee is paid, it fails to 
exercise the jurisdiction vested in it by law, as a party is entitled to have 
his case tried if he paid the proper court-fee, and consequently the order 
of the Lower Court calling upon the plaintiff to amend the valuation in 
the plaint and to pay additional court-fees 1s revisable by the High Court. 
The mere fact that an appeal will lic later on on the congequential order 
of dismissal of the suit by the Lower Court if the court-fee demanded is 
not paid, is no ground for refusing to entertain the petition to revist the 
order demanding the erroneous court-fee. 

A previous suit for possession of properties with past and future mesne 
profits and in the alternative for maintenance and past maintenance was 


* C.R.P. No. 852 of 1926. 4th November, 1927, 
2. (1892) L.R. 19 I.A. 184: I.L.R. 16 M. 1 (P.C). 


R—44 


' Kumara- 
swami 
Sastri, J. 
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compromised and a decree was passed in terms of the compromise. By 
this compromise, the plaintiffs withdrew their claim im respect of the 
immoveable properties and got a decree for maintenance. It was recited 
in the compromise that the claim for arrears of maintenance had been 
satisfied. The plaintiffs brought the present suit to set aside the compromise 
and the decree passed in the previous suit. 


Held, that the effect of setting- aside the compromise decree would be 
that the suit, which had been withdrawn and in respect of which full 
court-fee on the value of the property had been paid, would have to 
be proceeded with, and the setting aside of that decree would not by itself 
give any property to the plaintiffs but would only give them the right to 
prosecute a suit which, according to them, had been terminated in a manner 
which is not binding on them, and that, therefore, the proper court-fee 
payable was that payable under Art. 17-A of Sch II of the Court Fees 
Act as amended by Madras Act V of 1922 and not under S. 7, para. (iv) (a). 


_ An order permitting the withdrawal of a suit or appeal is not a 
“decree” within the meaning of the Civil Procedure Code. 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
revise the order (finding), dated 24th September, 1926, of the 
Court of the Subordinate Judge of Tinnevelly in O.S. No. 66 
of 1925. 

T. L. Venkatarama Asie for petitioners. 

S. T. Srinivasagopalachari for respondent. 

The judgment of the Court was delivered by 

Kumaraswams Sastri, J—This revision petition arises out 
of an order of the Subordinate Judge calling upon the plaintiffs 
to amend the valuation in the plaint and to pay additional court- 
faes. The suit was to set aside the compromise and the rajinama 
decree passed in O.S. No. 35 of 1917. O.S. No. 35 of 1917 
was filed by the present plaintiffs who claimed to be entitled to 
the zamindari of Thalavankottai. The prayers in the plaint 
were for possession of the properties in the schedules to the 
plaint with past and future mesne profits and in the alternative 
for maintenance at Rs. 250 a month and past maintenance. The 
suit was valued at Rs. 1,00,000 and a court-fee of Rs. 2,300 
was paid. The suit was compromised and a rajinama decree 
was passed. By the rajinama the plaintiffs withdrew their 
claim in respect of the immoveable properties and got a decree 
for maintenance at Rs. 50 a month for each of them and also 
residence, It was recited in the rajinama that the claim for 
arrears of maintenance has been satisfied. A decree was 

passed in terms of the rajinama and it is to set aside this decree 
that the present suit has been filed. The question is whether 
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stamp duty has to be paid on the claim as made in O.S. No. 35 
of 1917 or only on the reliefs which the plaintiffs claim in the 
present suit and this turns on the construction of section 7, 
clause (iv) (a) of the Court Fees Act as amended. 

A preliminary objection has been taken as to the maintain- 
ability of the Civil Revision Petition on the ground that an appeal 
would lie against an order dismissing the suit if court-fee was 
not paid. We are unable to uphold this contention. We think 
that where a Judge on an erroneous view of the court-fee pay- 
able refuses to proceed with the suit until the proper court-fee 
is paid, he fails to exercise jurisdiction as a party is entitled to 
have his case tried if he paid the court-fee. In Sudalimuthu 
Pillai v. Sudolimuthu Pillai, Oldfield, J., held that in such cases 
the provisions of section 115, Civil Procedure Code, have been 
complied with. After negativing the contention that a condi- 
tional order, the non-compliance of which would entail the dis- 
missal of the suit, is not revisable under section 115, the learned 
Judge observes: . 

“Generally it is impossible to hold that an order directing the dis- 
missal of an appeal in case the payment is not made is not a refusal to 
exercise the jurisdiction in that appeal.” 

In Dodda Sannekappa v. Sakravva* it was held by Srinivasa 
Aiyangar, J., that in a suit for a declaration that certain transac- 
tions are not binding on the plaintiff, he is entitled to put his own 
valuation on the relief which he seeks, that the High Court can 
interfere in revision with an erroneous order for payment of 
deficient court-fee and that it is not necessary that the plaintiff 
should wait for the dismissal of the suit by disobeying the 
order and then move the High Court by way of appeal or revi 
sion. The learned Judge observes: 

“A preliminary objection was taken by the respondent’s Counsel that 
I should not interfere at this stage,, but that the plaintiff should wait for 
a dismissal of his suit by disobeying the lower Court’s order and then 
come up by way of appeal or revision.” 

Ina case Ramrup Das v. Mohunt Shiyaram Das* the learned 
Judges held that an order like the present one was really an order 
declining to entertain jurisdiction unless certain things were done 
and in that view the High Court has power to interfere with that 
order. I follow that decision and hold that I have power to inter- 
fere at this stage. 

In Ramrup Das v. Mohunt Shiyaram Das! the High Court 
interfered in revision where the order like the present one 


1. (1922) 17 L.W. 623. 2. (1916) 36 I.C, 831, 
3 (1910) 14 C.W.N. 932, 
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simply directed payment of an additional sum as court-fees. 
The learned Judges, Holmwood and Chatterjee, JJ., in dealing 
with the preliminary objection that no revision lay, observed: 

“But this Court has in more than one case recently interfered with 
interlocutory orders where such orders appear to be a denial of jurisdiction, 
and in this case to inform a member of the public who is presumed to bring 
a declaratory suit in the interest of the public that he cannot bring such 
a suit without valuing his plaint at the value of the property involved, 
does really in our opinion amount to shutting him out of the right of 
suit, arid it would be useless to defer this matter until the plaintiff had by 
neglecting to take any further steps in the matter incurred the rejection 
of his plaint.” 

In Karuppanna Thevar v. Angammol‘ the suit was by a 
reversioner for a declaration that a particular alienation by the 
widow was not binding and for a receiver, and the question was 
what was the court-fee payable? A revision petition was filed 
against the order of the Subordinate Judge and a preliminary 
objection was taken as to whether a revision lay. WVenkatasubba 
Rao, J., following the decisions in Dodda Sannekappa v. 
Sakravva and Ramrup Das v. Mohuni Shiyeram Das’ above 
referred to, held that the High Court could interfere in revision. 
In Sudalinusth: Pillai v. Peria Sundaram Pillai,” Krishnan, J., 
held that a revision-would lie to the High Court against an erro- 
neous order of the Subordinate Judge as to the proper court-fee 
payable. The learned Judge was of opinion that it was open to 
the Court to interfere because the question was really one of juris- 
diction as the plaint would have to be rejected if proper stamp 
duty was not paid and that the remedy by way of appeal was a 
çumbrous remedy. A similar view was taken by Venkatasubba 
Rao, J., in Venkataramani Aiyar v. Narayanaswami Atyar.° 

A contrary view has, however, been taken by Phillips, J., in 
Acha v. Sankaran.” The learned Judge distinguished the case 
in Sudalimuthu Pillai v. Sudalimuthu Pilla? above referred 
to on the ground that in that case the order demanding additional 
court-fee was coupled with an order of dismissal in case of 
default. It is difficult to see how the mere addition of the con- 
sequence which would under Rule 11 of Order VII, Civil Pro- 
cedure Code, follow from the non-payment of the court-fee 
demanded would make any difference, as the same consequence 
would follow even if the order was silent as to what was to be 


1. (1922) 17 L.W. 623. 2 (1916) 36 I.C. 831. 
3. (1910) 14 C.W.N. 932 4. (1926) 51 M.L.J. 67. 
5, (1924) 48 M.L.J. 514. 6 (1924) 48 M.L.J. 688 


7. (1926) 50 M.L.J. 497. 
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done in the case of non-payment. The other Madras decisions 
above referred to were not brought to the notice of the learned 
Judge and he preferred to follow the decision of the Patna 
High Court in Mt. Lachmtbati Kumari v. Nandkumar Singh,’ 
which view Krishnan, J., was not inclined to follow and 
the decision of the Calcutta High Court in Gobindu Nath Doss 
v. Nitya Kali Dasi”? In Chinnasami Pillai v. Pavayee Ammal” 
Waller, J., followed the decision of Phillips, J., in Acha v. 
Sankaran," and observed that although other Judges of this 
Court have taken a different view, he prefers to follow the view 
of Phillips; J., on the ground that the petitioner has other reme- 
dies open to him and that it is no answer to say that the 
appropriate remedy was more cumbrous. 

It seems to us that, while Courts would not generally inter- 
fere in revision where an equally efficacious remedy is open to 
the party, they have in several cases interfered where the remedy 
by way of appeal would entail unnecessary hardships on the party, 
involve multiplicity of proceedings or would not give the pgrty 
as complete and efficacious a relief as interference with an inter- 
locutory order, and the case satisfied the requirements of S. 115, 
Civil Procedure Code. In the present case the plaintiffs will 
have to pay an additional stamp duty of over Rs. 1,000 and then 
raise the question in appeal from the decree which the Subordi- 
nate Judge may pass as to the stamp duty leviable or refuse to 
pay the stamp duty ordered which would entail ttre necessary con- 
sequence of getting the suit dismissed and then appeal to the High 
Court. The appeal will have to be stamped with the full stamp 
duty and, if the Lower Court was wrong, they would have to 
apply for a refund and get it later on. It may be that the party is 
not able to pay the additional stamp duty required in which case 
he will have to file the appeal as a pauper. It is difficult to see 
why, if the case is one of declining to exercise jurisdiction and 
the requirements of section 115 are otherwise satisfied, the High 
Court should decline to interfere when by timely interference it 
will save a great deal of unnecessary hardship. We think the 
mere fact that an appeal would lie later on, on the consequential 
orders passed by the Subordinate Judge if the stantp, is not paid, is 
no ground for refusing to entertain the petition to revise the-order 
demanding an erroneous court-fee and declining to proceed with 
the suit unless the sum erroneously demanded is paid. 

We overrule the preliminary objection. 





7. (1926) 50 M L.J. 497 8 (1920) 5 Pat. LJ. 400. 
9. (1919) 51 1.€. 581. 10. (1927) 102 I.C. 877. 
P z 
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As regards the proper court-fee, the decree which is sought 
to be set aside simply states that the suit as regards the im- 
moveable properties is withdrawn and the only relief granted 
by the decree is the payment of maintenance. The compro- 
mise or the decree does not also give any relief or confer any 
rights as regards the moveable property claimed but only allows 
maintenance. The Court Fees Amendment (Madras) Act (V 
of 1922) adds the following paragraph as (iv) (a) between 
paras. (iv) and (y) of the principal Act. Para. (iv) (a) runs 
as follows:— í ot 

“In a suit for cancellation of a decree for money or other property 
having £ money value or other document securing money or other property 
having such value, 

according to the subject-matter of the suit, and such value shall be 
deemed to be, if the whole decree or other document is sought to be cancelled, 
the amount or the value of the property for which the decree was passed or 
the other document 

if a part of the decree or other document is sought to be cancelled, 
such part of the amount or value of the property.” 

“It is difficult to see how the compromise decree which is 
sought to be set aside secures to the plaintiffs anything except 
the maintenance awarded. It does not secure to them any im- 
moveable property. The effect of setting aside the compromise 
decree will be that the suit which has been withdrawn and in 
respect of which full court-fee on the value of the property has 
been paid would have to be proceeded with and it is clear that 
the setting aside of the compromise decree would not by itself 
give any property to the plaintiffs but would only give them the 
right to prosecute a suit which according to them has been termi- 
nated in a manner which is not binding on them owing to fraud 
and other circumstances set out in the present plaint. 

Permission to withdraw a suit decides no matters in contro- 
versy and does not confer any rights on a party, and the fact 
that the person withdrawing is precluded from bringing a fresh 
suit on the same cause of action cannot be said to have that effect. 
It has been held that an order permitting the withdrawal of a 
suit or appeal is not a decree within the meaning of the Civil 
Procedure Code. We need only refer to Patlogi v. Ganu,” 
Jogodindra Nath v. Sarat Sundari Debi and Abdul Hussain 
v. Kasi Sabu.” 

We think the proper court-fee payable is that payable under 
Art. 17-A of Sch. II of the Court Fees Act as amended by 


11. (1891) I.L.R. 15 B. 370. 12. (1891) IL.R. 18 C 322. 
13. (1900) I.L.R. 27 C. 362. 
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Madras Act V of 1922. It is conceded that the value of the 
suit for purposes of jurisdiction is over Rs. 10,000 and we think 
the court-fee payable would be Rs. 500. We set aside the 
order of the Subordinate Judge and direct that the petitioners 
do pay the difference between the court-fee actually paid and 
Rs. 500 which we hold is the fee payable within two months 
from this date. Costs of this petition will abide and follow 
the result of the suit. 

N.S. Civil Revision Petition allowed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE RAMESAM, MR. Justice WALLER 
AND Mr. JUSTICE JACKSON. 

Chinna Thimmappa and others .. Pettttoners* 
(Appellants 1 to 12; 
Accused 1 to 4, 9, 11, 
So 12, 14 and 17 to 20) 
v. 
Talukunta Timmappa .. Complainant. 
Criminal Procedure Code (V of 1898), S 162 (1), para. (1)—“ Any such 
siaiement”—If covers oral statements. 
` The words “any such statement” in the first paragraph of clause (1) 
of S. 162 of the Criminal Procedure Code cover not only written statements 
but also oral statements 
King-Esnperor v. Maung Tha Din, (1926) I.L.R. 4 Rang. 72 (FB) 
followed. 
Venkatasubbiah v. King-Emperor, (1924) IL R. 48 Mad. 640: 48 M.L.f. 
195 overruled. 

Petition under sections 435 and 439 of the Code of Cti- 
minal Procedure, 1898, praying the High Court to revise the 
conviction and sentence of the Court of Sessions of the Ananta- 
pur Division, dated 29th September, 1927, and made in Criminal 
Appeal No. 19 of 1927 preferred against the judgment in 
C.C. No. 18 of 1927 on the file of the Court of the Sub-divisional 
Magistrate, Gooty. 

Nugent Grant and C. Sambasiva Rao for petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court (Chief Justice and Madhavan Nair, J.) made the 
following 

ORDER OF REFERENCE TO A FULL Bencs. The Chief 
Justice.—In this case a number of accused have been convicted 





*Cr, Rev. Case No. 821 of 1927. 25th April, 1928, 
(Cr. Rev.sP. No. 731 of 1927). 
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of rioting and various offences arising out of the riot They 
were convicted by the Sub-divisional Magistrate and the con- 
viction was affirmed by the learned Sessions Judge. The 
learned Sessions Judge was obviously much influenced by the 
decision of the Magistrate and really did little more than to 
examine whether there was anything to invalidate the convic- 
tion by the Magistrate. That may be a perfectly proper method 
of approaching a case of this nature for the Magistrate saw the 
witnesses and the Judge did not, but if in such a state of things 
the Magistrate clearly acted on inadmissible evidence it would 
almost be impossible to support the decision of the learned 
Judge? The learned Judge’s concluding statement in para- 
graph 5 of his judgment is one that we cannot accept. 
The evidence challenged as inadmissible was evidence of state- 
ments made to the police by various witnesses for the prosecu- 
tion and put before the Magistrate in support of the prosecu- 
tion case and in ‘corroboration of the prosecution witnesses. 
The learned Judge makes the following statement: 

* “Moreover in spite of the fact that the Magistrate has frequently 
written that evidence is corroborated by early statements to the police he 
has in fact only used the statements to the police for the benefit of the 
accused.” 

How the learned Judge came to say that I cannot under- 
stand. We have been taken by Mr. Grant carefully through 
the judgment of the Magistrate from paragraph 8 onwards and 
in paragraph 8 which really contains his conclusions there are no 
less than 7 instances in which he has referred to the impugned 
evidence as corroboration of the story told to him in the witness 
box. I think it right to enumerate these instances and will 
refer to them briefly. On page 17, line 39, he is dealing with 
accused 1 and with the evidence of P. W. 8, that accused 1 
threw a stone at him, and he says : “he (i.¢., P.W. 8) mention- 
ed about him (i.e., accused-1) even before the police.” On 
page 18, line 17, he is dealing with the evidence of P.W. 3 as 
to the part taken in the affair by accused 3. He says this : 
“But P. W. 3 himself stated before the police in the very begin- 
ning that’accused 3 had done this” (4.e., taken part in the riot, as 
may be seen from P.W. 15’s evidence). On page‘19, line 9, 
he is ‘dealing with accused 9 in this case and referring to P.W. 8 
he says : “he even mentioned about him to the police shortly 
after this offence.” In line 21 he is dealing with accused 11 
and the evidence of P.W. 5 against him and says : “he (i.e., 
P.W. 5) mentioned about this even before the police in the very 
beginning.” In line 36 he goes on to the case of accused 14 and 


ih 
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accused 17 to 20 and says : “these accused were mentioned even 
in the police investigation” and again in line 43 “their evidence 
(4.¢., the prosecution witnesses who had spoken to these parti- 
cular accused) so far as it is corroborated by the information 
.furnished by them to the police shortly after the offence before 
they had time to be tutored by the interested party leaders deserv- 
ed credit.” Then he speaks of the value of the testimony of 
P.Ws. 9, 11 and 14 and at page 20, line 12, he says this : “But 
their evidence so far as it has been corroborated by the informa- 
tion furnished by them in the very beginning may safely be 
accepted.” 

It appears to be abundantly clear that the Magistrate in 
many instances relied upon the oral statements made to the police 
as corroborative evidence and before we embark on the task of 
deciding whether there was enough direct evidence to warrant 
the convictions, we think it desirable to have the opinion of a 
Full Bench as to whether these statements were or were not 
admissible. ; 

That question depends upon the construction to be placed 
upon séttion 162 of the Code of Criminal Procedure in its amend- 
ed form. In its original form it referred in terms to a written 
statement made to a police officer in the course of an investiga- 
tion and in terms declared it to be inadmissible. This Court 
held in King-Emperor v. Nuakania' and Muthukumaraswamé 
Pillai v. King-Emperor® that it did not forbid the admission of 
oral statements made to the Police in the course of an investiga- 
tion. Whether that was correct or not now worth discussing. 
Weare really concerned with the altered language of the section 
of ‘the Act of 1923. It is argued that the language there used 
is intended to be much wider and expressly to exclude oral as 
well as written statements made to the Police. A Beénch of this 
Court in Venkatasubbiah v. King-Emperor® has held that the 
later section does not any more than did the earliet exclude the 
use of oral statements made to the Police in corroboration of the 
witnesses who made them. 

This is in conflict with King-Emperor v. Maung Tha Din‘ 
and Emperor v. Vithu Balu Kharat and apparéntly with two 
cases in the Punjab High Court, Labh Singh v. The Crown? and 

1. (1912) I.L.R. 35 M. 247: 22 M.L.J. 490 (FB). 
2 (1912) I.L.R. 35 M. 397: 22 M.L.J. 490 (537) (F.B.). 
3, (1924) I.L.R. 48 M. 640: 48 M.L.J. 195. 
4. (1926) 1.L.R. 4 R. 72 (F.B.). 


5. (1924) 26 Bom. L.R. 965. 
6. (1924) I.L.R. 6 Lah. 24, 
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Rakha v. The Crown." In these circumstances we think that 
an authoritative ruling ought to be given by a Full Bench for 
the guidance of this Court. 

I do not propose to discuss the matter at length in this 
Referring Judgment and will only briefly refer to two of my 
own difficulties, in accepting the authority of Venkatasubbiah 
v. King-Emperor* The first is that if the words in the present 
section “any such statement” are to be confined to statements 
reduced to writing, I can attach no meaning whatever to the 
words that follow “or any record thereof” which I should have 
thought pointed unmistakably to two things (a) an oral state- 
ment, (b) a written record of it. I cannot readily understand 
what is supposed to be contemplated by a “record” (obviously 
Police record) of a statement which is already in the hands of 
the Police in a written form. 

In the next place it seems to me difficult to suppose that 
the policy of the section can really have been to exclude written 
statements where at least the document is a check on what was 
actually said at the time and to let in the unfettered and un- 
checked evidence of Police men as to statements orally made to 
them. It is no doubt true that if the decision in King-Emperor 
v. Nilakania? and Muthukumaraswami Pillai v. King-Emperor’ is 
right, that was the result of the old section. If it was, I cannot 
help suspecting that the section was so drafted as to produce 
this result per incuriam. Further, I do not appreciate what can 
be supposed to have been the object of the altered language unless 
it was to prevent a repetition of the construction adopted in King- 
Emperor v. Nilakanta’ and Muthukumaraswomi Pilas v. King- 
Emperor? However at this stage I wish to do no more than to 
indicate my own difficulties for the consideration of a Full Bench 
whose business will be to decide the point for us. 

‘Madhavan Nasr, J.—As the question is obviously one of con- 
siderable importance, I agree that it may be referred to a Full 
Bench. Since we decided that we need not hear arguments at this 
stage, I refrain from discussing the question in the order of 
‘Reference. 

V. L. Ethiraj, T. Appajt Rao for Nugent Grant and C. 
Sambasiva Rao for petitioners. 

K. P. M. Menon, the Public Prosecutor (in charge), on 
behalf of the Crown. 

1. (1912) I.L.R. 35 M. 247: 22 M.L.J. 490 (F.B.). 
2 (1912) I.L.R. 35 M. 397: 22 M.L.J. 490 (537) (F.B.). 
3. (1924) I.L.R. 48 M. 640: 48 M.L.J. 195. 
KA (1925) I.L.R. 6 Lah 171, 
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The Court expressed the following 

Opinion. Ramesam, J—The question referred to the Full 
Bench in this case relates to the construction of section 162 of 
the Criminal Procedure Code, that is, whether the words “any 
such statement” in the first paragraph of clause (1) of the 
section cover only written statements or oral statements as well. 
The section has been the subject of consideration in a Full Bench 
decision of the High Court at Rangoon reported in Ktng- 
Emperor v. Maung Tha Din.t One may begin the considera- 
tion of the section by assuming that, at first sight, two different 
constructions are possible. The two possible constructions are 
stated by Rutledge, C. J., at page 80. They are (1) a" state- 
ment made by any person to a police officer in the course of an 
investigation under Chapter XIV, and (2) a statement made to 
a police officer in the course of an investigation under 
Chapter XIV and reduced into writing. The difference between 
the two meanings consists in that the second meaning contains 
an additional qualification, namely “being reduced into writing.” 
The question is, which of these is to be adopted? 

The pronominal use of the word “such” is a very common 
expedient in legislation to avoid repetition of a long descriptive 
phrase or clause used earlier. We have to ascertain what are 
the words the repetition of which is intended to be avoided by 
the use of the word “such”. The phrase “such statement” is 
intended to avoid a repetition of the statement already describ- 
ed. What are the words descriptive of the statement already 
used? The words are, “made by any person to a police officer 
in the course of an investigation under this Chapter”. These 
are the only words descriptive of the word “statement” earlier 
in the section, and presumably it is to avoid the repetition of 
such description that the word “such” is used in the next clause. 
The words “reduced into writing” are not parts of the descrip- 
tion of the word “statement” in the opening clause. If the word 
“such” is intended to cover also the words “reduced into writ- 
ing” the earlier part of the section would have run as follows: 


“No statement made by any person to a police officer in the course of - 


an investigation under this Chapter and reduced into writing shall . . . .” 
The legislature has instead of using this form deliberately. 
avoided it and chosen to introduce the words “reduced into 


writing” into a conditional clause qualifying the verb “shall be | 


signed” and not into a clause descriptive of the word “statement”. 
Tt seems to me therefore that, looking at the grammatical form 
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chosen by the legislature, the supposed ambiguity vanishes and 
the clause is capable of only one meaning, namely, the first of 
the two mentioned. This conclusion is strengthened by the phrase 
“or any record thereof” as pointed out by Rutledge, C. J., in 
the case already quoted and by the learned Chief Justice in the 
referring judgment. The opposite conclusion was arrived at 
by Wallace and Madhavan Nair, JJ., in the decision in Venkata- 
subbiah v. King-Emperor.? One of the considerations which 
weighed with our brother Wallace, J., in that decision was that 
the provisos refer only to written statements. In the first 
proviso the words “such writing” make the matter clear beyond 
any ambiguity and the words “such statement” used further 
on in the proviso and in the second proviso obviously could 
refer only to written statements. But it does not follow that, 
because the provisos clearly refer only to written statements, 
the main paragraph of clause (1) may not be wide enough to 
cover both oral and written statements. Another argument 
relied on by Wallace, J., has reference to section 27 of the Evi- 
derice Act. He thought that, if section 162 includes also oral 
statements, then the information given by the accused in custody 
to a police officer leading to the discovery of some fact would be 
inadmissible under section 162. “Sstit has always been held to be 
admissible under section 27 read as a proso to section 25 of the 
Evidence Act. This is one of the points considered ‘py the deci- 
sion in Rangoon above referred to and it was there held that 
section 27 is not controlled by section 162. It is not one of the 
points referred to us; but we have got to deal with it as an argu- 
ment relied on by Wallace, J., in Venkatasubbiah v. King- 
Emperor.” It seems to me that section 162 relates generally 
to the admissibility of statements and it says that statements 
described in that section are inadmissible. Section 27 relates 
to a more particular matter. It creates an exception to the 
general inadmissibility of statements made to a police officer, 
namely, where the statement consists of information received 
from the accused in custody in consequence of which a certain 
fact is discovered. On the principle that a general rule is affect- 
ed by a special rule and not the special by the general rule, I am 
of opinion that section 27 is not affected by section 162 of the 
Criminal Procedure Code, but section 162 (Cr. P. C.) is affected 


_ by section 27 of the Evidence Act. The result is not that the 


construction of section 162 which I indicated above cannot stand 
but that a special exception to it exists in the circumstances men- 





3. (1924) I.L.R. 48 M 640: 48 M.L.J. 195, 
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tioned in section 27 of the Indian Evidence Act. In cases not 
covered by the exception section 162 as interpreted by me above 
continues to operate. The view indicated above is also the view 
taken in all the other High Courts besides Rangoon. Vide Labh 
Singh v. The Crown,’ Rakha v. The Crown," Bahadur Singh v. 
The Crown’ Emperor v. Vithu Balu Kharat and Asimuddy v. 
Emperor.’ 


It is unnecessary to refer to cases on the section as it stood 
prior to the amendment in 1923. If it is strictly permissible to 
consider all those cases, one would probably come to the conclu- 
sion that the legislature has redrafted the section so as to avoid 
the conflict that existed prior to the amendment. But it ik un- 
necessary to pursue this line of argument any further. My 
opinion is that the words “shall any such statement , 
be used” in the first paragraph of the section apply to both oral 
and written statements. 

Waller, JI agree and have nothing to`add. 


Jackson, J—I agree and would only add that the law as 
now determined leaves room for several anomalies. 

Suppose a Sub-Inspector has questioned a witness early 
in the investigation, and on his replying that he knew nothing, 
has put nothing in writing. This witness subsequently appears 
for the prosecution; but the accused cannot prove his oral state- 
ment to the Police that he knew nothing. Proviso 1 to section 
162 only covers a written statement. 

Suppose a witness depose at the preliminary inquiry and 
then die. His deposition is evidence under section 33 of the 
Indian Evidence Act. But if the accused wish to compare that 
evidence with what the Police recorded from this witness in 
the course of the investigation, he cannot do so. Because the 
witness is not “called”, as provided in section 162. 

Suppose a Police Inspector wants corruptly to prove a false 
confession. Under section 25 of the Indian Evidence Act, 
he cannot. But under section 27, he can always say, the accused 
told me where he had hid such and such property or implement 
and the confession goes in. In fact as regards safeguarding 
an accused from Police machination, section 27 renders section 25 
nugatory. 





5 (1924) 26 Bom L.R. 965. 
6. (1924) I.L.R. 6 Lah 24 
7. (1925) I.L.R. 6 Lah 171. 
8. (1926) I.L.R. 7 Lah. 264. 
9 (1926) I.L.R. 54 C. 237. 


F. B. 
Thimmappa 
r. 
Timmappa. 


Ramesam, J. 


Waller, J. 
Jackson, J. 
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Ros Suppose an Inspector learns from a person hitherto un- 
Thimmappe suspected that property is hidden somewhere, finds the property 
Timmappa. nd arrests his informant. He cannot under section 162 prove 
— that information. He must be careful to arrest the man first 
Jackson, J. and then, under our ruling, section 27 will specially apply. So 
the statement of a man at liberty and free of Police control is 
withheld from the Court, while that of a man in custody who 
may well have been himself led as much as he led others to the 
place of discovery is acceptable evidence. The worse goes in and 
the better is ruled out. The remedy lies, in my opinion, in the legis- 
lature ceasing to erect artificial barriers in the way of evidence. 
At one time apparently it was assumed that Courts in India could 
not be trusted to handle Police evidence. A confession may be 
good evidence and a corroborative statement may have force; 
how far such evidence may be believed if it rests upon Police 
testimony is a question of fact which is left for the Courts, 
except in India, to decide for themselves. It seems unnecessary 
any longer to make an exception of India and to keep her Courts 
in statutory tutelage. There is no likelihood that undue defer- 
ence will be paid to Police evidence, the tendency is all the 
other way; nor any probability that the Courts will be flooded 
with confessions and corroborative statements. But occasionally 
the ends of justice are furthered by evidence of this sort, and 
whether in each particular case the evidence is credible, Indian 
Courts, at least in this Presidency, are quite competent to decide. 
I would allow a Policeman to prove anything which under the 
ordinary law of evidence is relevant, just as he does in England, 
and I presume, in the Dominions. 
“N.S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE WALLACE AND MR. JUSTICE SRINT- 
vasa AIYANGAR. 


Thanmul Sowcar .. Appellant* (2nd Deft.) 

v. | 
Nattu Ramadoss Reddiar and another .. Respondent (PIP. 
; and 1st Deft.). 
Thanmul Transfer of Property Act (IV of 1882), S. 81—A pplicalnltty and effect— 
SONGA First morigagee—Smit to enforce morigage against one item of mortgaged 
Ramadoms property only—Second mortgagee of thai item—Right of, to compel plain- 
Reddiar, tiff to proceed first against other item and to apply to have owner thereof 


tm pleaded. 





*S.A. No. 260 of 1925. 19th December, 1927. 
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The first mortgagee of A and B Schedule properties sued to enforce 
his mortgage as against A Schedule property only, giving up his right over 
B Schedule property on the ground that it had been sold by the mortgagor to a 
third party. The 2nd defendant, who was a second mortgagee of A 
Schedule property and the purchaser of the equity of redemption therein, 
ccntended that he, as second mortgagee, was entitled to compel the plaintiff 
to bring the B Schedule property to sale before proceeding against the 
A Schedule property and that for that purpose he was entitled to apply 
to have the purchaser of the B Schedule property made a party to the suit. 

Held, that the 2nd defendant was not so entitled. 

The first mortgagee has an undoubted right to recover the whole of 
his mortgage debt from any portion of the mortgaged property, and that 
right cannot be interfered with in the suit as framed. 


Per Srinwasa Aiyongar, J —The right declared in S. 81 of the Transfer 
of Property Act is only as between the second mortgagee and the mortgagor. 


Second appeal against the decree of the District Court of 
Chingleput in A.S. No. 144 of 1923 preferred against the 
decree of the Court of the Subordinate Judge of Chingleput in 
O.S. No. 27 of 1922. 

Muhammad Ibrahim and G. Ramakrishna Aiyar fer 
appellant. 

’ C. Narasimhachariar for respondent. 


The Court delivered the following 


Jupements. Wallace, J.—The plaintiff is a first mortgagee 
and is suing to enforce his mortgage which runs over A and B 
Schedule properties. In the suit he gave up his right over B 
Schedule property on the ground that his mortgagor, the 1st de- 
fendant, had sold it to one Narasimhalu Chetti and had credit- 
ed the sale price to the interest of the mortgage. The 2nd de- 
fendant, the appellant, has been joined in the suit as the put- 
chaser of the equity of redemption in A Schedule property. He 
also appears to be the second mortgagee of A Schedule pro- 
„perty. He claims that in this suit he is entitled as second mort- 
gagee so to marshal the burdens on A and B Schedule properties 
as to compel the plaintiff to bring the B Schedule property to 
sale and recover from it as much of his mortgage debt as he 
can before he proceeds against A Schedule property and for 
that end the appellant maintains that his petition fo bring the B 
Schedule property purchaser Narasimhalu Chetti on the record 
in order that this claim might be fought out in the suit was 
improperly rejected by the lower Court. 


The validity of his claim turns on the correct interpretation 
of section 81 of the Transfer of Property Act. That section 
lays down in terms that the result of marshalling shall not pre- 


Thanmul 
Sowcar 


p. 
Ramadoss 
Reddiar. 


Wallace, Ja y 
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aamu judice the rights of the first mortgagee. Now one of the rights 
eee of the mortgagee undoubtedly is to choose against which of 
madoss 


Reddiar. several properties mortgaged to him he may proceed and he there- 
fore cannot be hampered in such election by any consideration 
of obligation undertaken to others by his mortgagor subsequent 
to the contract with himself. It might be argued that he is not 
prejudiced in being compelled to proceed against the properties 
in any particular order so long as he recovers his money which 
is all he is concerned with. But that is not the way in which 
the law on the subject of marshalling has been interpreted. The 
English law on the subject has usually been held to spring 
fromt a case decided by the Lord Chancellor Lord Hardwicke 
in Lanoy v. The Duke of Athol, where the proposition is stated 
in broad terms. 


Wallace, J. 


o 


“Suppose a person, who has two real estates, mortgages both to one 
person and afterwards only one estate to a second morigagee who had no 
uotice of the first, the Courts ın order to relieve the second mortgagee have 
directed the first to take his satisfaction out of that estate only which is not 
im mortgage to the second mortgagee” B 

In Fant v. Howard’ Kay, L. J., quotes Lord Chancellor 
Hardwicke’s dictum as being that 

“If'a person having two estates mortgaged both to A and then one 
only to B who had no notice of A’s mortgage, B might, as agatmst the mort- 
gagor, compel the payment of the first mortgage out of the estate on which 
he had no charge.” 

And later on in the same judgment he says: 

“The right of a subsequent mortgagee of one of the estates to marshal 

is am equity which is not enforced against third parties, that is against any 
one except the mortgagor and his legal representatives.” 
This is subject to one reservation that if both estates are 
subject to separate second mortgages the Court will apportion the 
first mortgage between them. This latter principle, however, is 
based rather on the doctrine of contribution than on the doctrine 
of marshalling and will be governed in India by section 82 of the 
Transfer of Property Act. In Manks v. Whiteley’ Parker, J., 
lays down that the equitable right of marshalling has never been 
held to prevent a prior mortgagee from realising his security in 
such a manner and order as he thinks fit. In equity jurisdiction 
the’ general principle which will govern the action of the Court 
when it is possible is that 

“a person having two funds shall not by his election disappoint a party 
having only one fund; and equity, to satisfy both, will throw him, who has 


- 





m_e 


1. (1742) 2 Atk. 444. 
2, (1893) 2 Ch. 54 at 72. 3 (1914) Ch 448. 
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two funds upon that which can be affected by him only, to the intent that 
the only fund, ta which the other has access, may remain clear to him.” 

That is the dictum of Lord Chancellor Eldon in Aldrich v. 
Cooper. But it is one thing to say that in an administration suit 
where all the assets are in Court the Court will in equity so 
marshal the assets that one creditor shall not prejudice the 
rights of another, and a different thing for a Court in an ordi- 
nary action on a mortgage to compel the mortgagee to forego 
rights which the law itself gives him. In the above case the 
judgment of the Lord Chancellor concludes: 

“If it is necessary for the payment of the creditors, that the mortgagee 
should be compelled to take his satisfaction out of the copyhold estate, if he 
takes it out of the freehold, those, who are thereby disappointed, must stand 
in his place as to the copyhold estate.” 


Therefore, if the mortgagee does as a matter of fact exer- 
cise his undoubted right to satisfy himself out of one estate, 
the second mortgagee whose security is thereby taken away or 
impaired will be entitled to stand in his shoes as regards the 
other estate; and that is really the principle which governs the 
present case. Aldrich v. Coopeér* is no authority for the con- 
tention that the Court will in an action like the present compel 
the mortgagee to forego his undoubted right of satisfying his 
debts out of any portion of his security. 2nd defendant is 
therefore not entitled in this case to compel the 1st defendant 
to satisfy his debt first out of B Schedule property. But in a 
properly framed suit with the proper parties on record he may 
claim to hold B Schedule property liable for his own debt pro 
tanto, 

It may be pointed out that in the analogous section 56 of 
the Transfer of Property Act it is also made clear by the word- 
ing of that section that a charge-holder is not to be prejudiced 
by a sale of the property over which he holds that charge and 
that the buyer’s claim is against the seller and not against the 
charge-holder also. In Perumal Pillai v. Raman Chettiar® a 
Full Bench of this Court has held that the purchaser of the 
equity of redemption in one of several items mortgaged under 
one mortgage cannot prevent the mortgagee from satisfying 
his debt out of the properties sold to him since.the mortgagee’s 
undoubted right is to recover the whole of his mortgage debt 
from any portion of the mortgage property. The principle here 
is the same, that the mortgagee’s original rights cannot be pre- 
judiced by any action taken by third parties after his mortgage. 





4. (1803) 8 Ves. (Junior) 382 at 395. 
5. (1917) I.L.R. 40 M. 968: 33 M.L.J. 211 (F.B.). 
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The question whether the appellant had notice of the first 
mortgage, therefore, does not arise in this suit, which is entirely 
in order to settle the claim of the first mortgagee over the 
mortgaged property. I agree, therefore, with the Lower Ap- 
pellate Court that the mortgagee’s rights to recover from A 
Schedule property cannot be interfered with in this suit by any 
second mortgage claim of the appellant over that property, and 
that the suit was rightly decided. I would, therefore, dismiss 
this appeal with costs. 

Srinivasa Aiyangar, J—I agree with my learned brother 
that the appeal is not sustainable and must be dismissed with 
costs.” In his judgment he has dealt with all the cases to which 
reference has been made in the course of the discussion of 
the point. I shall, therefore, merely content myself with refer- 
ring to the terms of section 81 of the Transfer of Property Act 
which alone in my judgment should be regarded, because in 
and by that section the legislature has undoubtedly sought to 
embody the rule of equity relating to marshalling. It is no 
doubt true that on a superficial reading of the section the con- 
tention put forward by Mr. Ramakrishna Aiyar, the learned vakil 
for the appellant, would almost scem to be insuperable. A close 
examination however of the language seems to my mind to 
leave no doubt in the matter. If it be conceded that a mort- 
gagee has the right of proceeding against all or any part of 
the securities under his mortgage and in any order he pleases, 
then it must be conceded that the recognition of any right on 
the part of the subsequent mortgagee of one of the items of the 
security, to require the mortgagee to proceed in the first instance 
against the item not mortgaged to him would undoubtedly be 
interfering with such rights and, therefore, prejudicing the same. 
But apart from that altogether, the language used with regard 
to the right of the second mortgagee is that he is entitled to 
have the debt of the first mortgagee satisfied out of the property 
not mortgaged to the second mortgagee. The obligation corre- 
sponding to his right could, having regard to the language, be 
regarded as'being only on the mortgagor and not against the first 
mortgagee. ° 


‘If it was the intention of the legislature that in such cases the 
first mortgagee should first proceed against the property not 
mortgaged to the second mortgagee, the legislature would have 
had no difficulty in giving clear and direct expression to the 
same. When the right is stated “to have the debt of the first 
mortgagee satisfied” the persons liable to satisfy the same being 
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only the mortgagor, the implication is clear and conclusive that 
the right declared in this section is only as between the second 
mortgagee and the mortgagor, and is intended for the purpose, 
by such declaration of right, of adjusting the equities as between 
them. 

In the present case it is perfectly clear that where the other 


item of security with reference to which alone the question can | 


possibly arise is not the subject-matter of the suit, the subsequent 
mortgagee has no right whatever to require both the things 
to be done for his benefit, namely, that the other property should, 
by some amendment, be brought in as the subject-matter of the 
suit and that for that purpose the alienee of such property should 
also be made a party to the litigation. 
It is impossible to accede to any such contention, because 
a Court has only to decide the matters and points that arise as 
between the parties actually before it for the purpose of accord- 
ing the proper relief to the plaintiff, 
A.S.V. Appeal dismissed. 


IN THE HIGH COURT OF, JUDICATURE AT MADRAS. 


"PRESENT: — MR. JUSTICE PHILLIPS AND MR. JUSTICR SRINI- 
VASA AIYANGAR. 


Thiruvengadaswami Aiyangar .. Appellant and Petitioner* 
(Respondent) 
(2A 
Govindaswami Udayar and others .. Respondents in both 
(Petitioners). « 


Civil Procedwre Code (V of 1908), O. 21, R. 66—Proclamation of sale— 
Valuation of property to be inseried in—Firing of—Court if under a duty as 
to—Order of Court fixing valuation—Appeal from—Right of —S. 47 of 
Civi Procedure Code—Valuations of decree-holder, judgmeni-debtor and 
Commissioner appointed in the case—Insertion of, in proclamation—Propriety 
of—Order directing swoh insertion—Appeal from, wnder S. 47, Civil Pro- 
cedure Code—Right of. 

Under O. 21, R. 66 of the Code the Court is under no obligation what- 
eyer to fix in the proclamation of sale its own valuation of tke property to be 

„sold. But if it does so, its act in doing so would be a judicial acf, the 
question as to the real value to be fixed might be one arising between the 
parties, to the suit and relating to the execution of the decree within the 
meaning of S. 47 of the Code, and an appeal might be against the order 

*A.A.O. No. 197 of 1927." ` 3rd Noyember, 1927, 

C.R.P, No, 587, of 1927, 
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There is nothing irregular in the Court directing that in the proclama- 
ton of sale reference should be made to the estimated value of the property 
as stated on one side by the decree-holder and on the other by the judgment- 
debtor and also as fixed by the Commissioner appointed in the case No 
appeal lies under S. 47 of Civil Procedure Code against the order giving 
such a direction. ~ 

Appeal against and petition under section 115 of Act V of 
1908 and section 107 of the Government of India Act to revise 
the order of the Court of the Subordinate Judge of Tanjore, 
dated 28th February, 1927 and passed in E.P. No. 215 of 1926 
in O.S. No. 73 of 1925. 

K.S. Krishnaswami Aiyangar and V. N. Venkataverada- 
chartar for appellant and petitioner. R 

K. V. Krishnaswami Aiyar and A. V. Viswanatha Sastri 
for respondents in both. 

The judgment of the Court was delivered by 

Srinivasa Aiyangar, J—The judgment-debtor under a mort- 
gage-decree directing the sale of mortgaged properties has raised 
the question in controversy in two forms—in the form of a Civil 
Miscellaneous Appeal and in the form of a Civil Revision Peti- 
tion. The main point relates to the duty of the executing 
Court with regard to the determination of the market value of 
the property ordered to be sold. The complaint before us was 
that the lower Court was wrong in not determining for itself 
the market value of the property for the purpose of the same 
being inserted in the proclamation of sale and further in direct- 
ing that in the proclamation of sale the valuation of the property 
as stated both by the decree-holder and the judgment-debtor as 
well as that reported by the Commissioner appointed in the case 
should be set out without indicating any determination by the 
Court itself. 

— We shall later on refer to the argument that was specially 
addressed to us with regard to this manner of setting out in the 
proclar~*en of sale various estimates made by different parties 
or persons. Mr. K. S. Krishnaswami Aiyangar, the learned 
counsel for the appellant, assumed for the purpose of his argument 
that the Court executing the decree was bound to determine and 
set out in the proclamation of sale the valuation of the property 
ag arrived at by itself. Our attention in this connection has 
been drawn to the judgment of their Lordships of the Judi- 
cial Committee of the Privy Council in the case of Saadatmand 
Khan v. Phul Kuwar and also to that decision having been 
Bom wa aa 


L (188) I.L.R. 20 Al. 412: 25 LA, 146 (P.C). 
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regarded by many Courts in India as laying down such an obli- ' 


gation on the part of the Court. It seems to us impossible to 
regard the judgment of their Lordships as comprehending any 
such proposition. When their Lordships referred to the state- 
ments being made gratuitously either by the decree-holder or 
the Court, there can be no doubt that their Lordships did not 
consider that there was any obligation on the Court to fix any 
such value. It seems to us that what their Lordships decided 
in that case was merely that it is a material irregularity in the 
conduct of the sale, if it should be found that the market value 
of the property set out by the Court in the proclamation of sale 
should be grossly inadequate or incorrect. It is difficult to 
spell from the judgment of their Lordships a proposition that 
the Court is under any obligation to determine the market value 
of the property and set out the same in the proclamation of 
sale. It is one thing to say that if the Court should launch on 
the process of determining the market value and set it out for 
the information of the intending purchasers, it suould do sp 
correctly, and another thing to state that it is under any obliga- 
tion at all to determine and fix the market value of the property. 
We do not see that the question was raised or discussed before 
their Lordships or that the decision can in any wise be reparred 
na vue uu tly uypêtt ol Lhe question. 


It may also be observed that in all the judgments in this 
country whenever a similar view seems to have been taken it was 
done without any argument or discussion. The question then 
has to be and indeed could be determined only with reference 
to the provisions in the Civil Procedure Code relating thereto, 
Sub-clause (d) of clause (2) of Rule 66 of Order 21 of the Code 
provides with respect to the proclamation of sale, that the pro- 
clamation shall specify as fairly and accurately as possible every 
other thing which the Court considers as material for a pur- 
chaser to know in order to judge of the nature and value of the 
property. No other clause or sub-clause in that rule has any 
reference either directly or indirectly to the value of the pro- 
perty. Sub-clause (2) is therefore the only clause which has to 
be looked at. When the legislature speaks of the purchaser 
judging of the nature and value of the property the implication 
is not unreasonable that the legislature could not have intended 
that the Court should do the judging for him. Again when 
the rule says “every other thing material for a purchaser to know 
in order to judge of the value,” the indication seems 
to be clear that what the Court has to dois merely 


366 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 
d 


to provide all the requisite material on which the intend- 
ing purchaser might form his own judgment of the 
value of the property. When the direction therefore is that 
the Court in the proclamation should furnish the materials for 
judging the value, the inference would appear not to be unreason- 
able that the legislature does not require the Court to come to 
any judgment itself about the value. No doubt if in any case 
the Court should find and fix the value, such finding and fixing 
may itself be regarded as material on which the intending pur- 
chaser can form his own judgment. But even that can only be 
by some stretch of language. It would, therefore, seem to follow 
that the Court itself is under no obligation whatever to fix in the 
proclamation of sale its own valuation of the property to be sold. 
Our attention has also been drawa to an unreported judgment in 
Civil Miscellaneous Appeal No. 345 of 1926 in which the learned 
Judges have held, though without much discussion, that there 
was no obligation on the Court to fix and proclaim the value 
of. the property to be sold. We agree entirely with that view. 


- There can; however, be no doubt that if a Court sets out to 


find-and fix the value of the property for being inserted in the 
proclamation of sale, it must be regarded as a judicial act more 
especially after the-amendments that have been introduced in 
re cnacting oestian ?R7 nf the ald Code as Rule 66 of Order 21. 
In the present case before us, however, the complaint is not 
that the Court fixed a wrong valuation, but being bound to fix 
a proper valuation it has not itself fixed any value but merely 
directed, that in the proclamation reference should be made to 
the estimated value of the property as stated on one side by the 
decree-holder and on the other by the judgment-debtor and also 
as fixed by the Commissioner appointed in the case. As held in 
the case of Arukapalli Narasimha Rao v. Arumili Subba- 
rayudu,* while every order under Rule 66 of Order 21 will not 
amount to,an order under section 47 of the Code, some orders 
may so come and in such a case, no doubt, there will be an 
appeal. The question, when some value has been fixed by the 
Court, what such value should be, may possibly be contended to 
be a questione arising between the parties relating to the execu- 
tion,of the decree. The matter is not by any means free from 
difficulty but when the Court did not mean or purport to fix any 
value, it is impossible to say that any such question arises. 
Having regard therefore to the manner in which the lower 
Court has treated the matter, it cannot possibly be inferred that 





2. (1926) 5L M.L.J. 135. 


“Lv] THE MADRAS LAW JOURNAL REPORTS. 367 


any question between the parties and relating to execution of 
decree has arisen so as to entitle the appellant to prefer the 
miscellaneous appeal. 


The learned counsel for the appellant referred to some 
cases where it has been held that the Court is under a legal 
obligation to find and fix the actual market value of the pro- 
perty to be sold. The case of Rajah Ramessur Proshad Naram 
Singh v. Rai Sham Krissen? cannot be regarded as an authority 
for the position. 


In Munshi Raghunath Singh v. Hasari Sahut a special 
bench of the Patna High Court after holding that an ‘order 
under Rule 66 of Order 21, Civil Procedure Code, settling the 
proclamation is a judicial order, state that in view of the deci- 
sion of their Lordships of the Judicial Committee in the case 
of Saadatmand Khan v. Phul Kuwar! it is not open to any 
Court in India to hold that it is not the duty of a Court. pre- 
paring a proclamation to state as fairly and accurately ab posible 
in the proclamation the value of the property. ‘vith all res- 
pect to the learned Judges it does not appear that the distinction 
was borne in mind between the obligation to fix the value accu- 
rately if any value is fixed and the obligation to fix any value 
at all. Further, the question in that case does not appear to 
have been considered on the terms of the rule. Chief Justice 
Chamier in that case held that the reference in the proclama- 
tion to the two estimates of Rs. 7,000 and 70,000 is more calcu- 
lated to cause confusion in the minds of bidders than to be 
of any help to them in the matter. That may undoubtedly be 
so. The learned Chief Justice made that observation having 
regard to the great disparity between the two figures and the 
same ‘observation would not obviously be applicable to a case 
where the disparity is not so great. 


` Further in the present case, in addition to the figures men- 
tioned by the judgment-creditor which may be regarded as a 
sort of a minimum and that fixed by the judgment-debtor which 
may be regarded as a sort of maximum, there is algo inserted the 
valuation fixed by the Commissioner. It is impossible to say that, 
having regard thereto, the figures set out are not helpful to 
intending bidders to form a judgment of their own regarding 
the value of the property. 








1. (1898) I.L.R. 20 A. 412: 25 I.A. 146 (P.C). 
3 (1901) 8 C.W.N. 257. 4. (1917) 2 Pat. L.J. 130 (SB). 
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In Rai Bem Prasad v. Edal Singh” Chapman and Atkinson, 

JJ., held that the insertion in the sale proclamation of the value 

assessed by the decree-holder in addition to that fixed by, the 

Court was calculated to mislead intending bidders and therefore 

wrong. It is possible to doubt the correctness of that view and 

in any case the decision there apparently proceeded on the view 

“of the Full Bench of that Court in Munshi Raghunath Singh v. 
Hasari Saku" above referred to. We are, therefore, unable to 

‘agree with the view that in all sale proclamations the Court is 
under an obligation under the terms of R. 66 of O. 21 to fix its 


. own estimated market value of the property and that the mere set- 


ting out in the proclamation of the values fixed by the judgment- 
debtor and the decree-holder respectively is in all cases calculated 
merely to confuse intending bidders instead of being helpful to 
them and therefore offends against the principle of that rule. 
Having regard to the fact that in this case the Commis- 
sioner’s calculation has also been set out in the proclamation, 
the criticism based on the ground of possible confusion is not 
open. On the reason of the thing also, we are unable to see why 
it should be necessary for the Court to fix the valuation more 
especially when the reserve price is also generally fixed by the 
' Court, and the price fetched at a sale often depends not on what 
may be called the intrinsic value of the property but on the 
demand for the property at the time of the sale. 
The Civil Miscellaneous Appeal does not therefore lie and 
is not sustainable. 
A Civil Revision Petition has also been filed by the same 
appellant as petitioner. Apparently that was done to provide 
«against the contingency of the Court holding that no appeal lies. 
Even if the order did not come under section 47 of the Code we 
could no doubt have interfered, if there -was some question of 
jurisdiction or some grievous blunder committed by the Court 
such as was held to be calculated to cause only confusion amongst 
bidders in the case of Munshi Raghunath Singh v. Hasari Sahu,‘ 
but in the view we have taken that the Court is under no legal 
obligation to ascertain and fix the market value of the property, 
no question of jurisdiction arises, and as already stated we are 
not satisfied that the figure stated in the proclamation, although 
of considerable disparity, cannot be helpful to the intending bid- 
ders. The Civil Revision Petition is therefore incompetent. 
One last point also referred to by the learned counsel for the 
petitioner may be briefly disposed of. It was argued that there 
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was no notice given to the judgment-debtor before the lower 
Court ordered that in the place of the valuation originally given 
the various figures as now inserted should be set out. We find 
that the order was made on a date to which the matter stood 
adjourned by special order of Court. If the judgment-debtor 
did-not choose to be present on the occasion, it was his own 
fault. 

Further, we are not satisfied that the order made by the 
Court in the circumstances was wrong so as to justify the inter- 
ference of this Court on revision. 

Both the Civil Miscellaneous Appeal and the Civil Revision 
Petition are, therefore, dismissed with costs. 


A.S.V. Both Appeal and Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:—Mr. Justice WALLACE AND Mr. Justice 


SRINIVASA AIYANGAR. 

Andi Thevan .. Appellant* (3rd deft.) 
v.. 

Nagayasami Chettiar and another... Respondents (Plifs.). 


Mortgage—K eeping altve—Intention express or capable of being directly 
int¢rred—Necessity—Subrogation—Attached properiy—Mortgage of—Mort- 
Gagee paying off prior mortgage on property—Right to be subrogated to rights 
of prior imorigagee—Condttions—Nolice of subsequent incwinbrance—Neces- 
stty—Partial discharge of prior morigage—M eraning of. 

The intention to keep alive a mortgage need not always be express or 
even capable of being directly inferred. 

Pending an attachment of Property in execution of a money decree, the 
pdgment-debtor executed a mortgage thereof. With the moneys advanced 
by the mortgagee under the said mortgage, a prior mortgage on the property 
was discharged. The payment and discharge of the prior mortgage was not 
in pursuance of any agreement between the mortgagor and the mortgagee 
for the payment and discharge of the prior mortgage. The payment thereof 
was, however, recited in the mortgage deed to be one of the items of 
consideration therefor, and there was also a covenant in the mortgage 
deed that the mortgagee should obtain under the deed a first mortgage 
over the mortgaged property. 

Held, that the mortgagee was entitled, as against the purchaser at 
the sale held in execution of the money decree, to be subrogated to the right, 
title and interest of the prior mortgagee. 

To entitle a person who pays off a prior incumbrance to claim subroga- 
tion, it is not necessary that he should have had notice of the intermediate 
encumbrance or obstacle having regard to which the question arises. 


~—#S.A No. 509 of 1925. Tana December 1935. 
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r. 
Nagayasami 
Chettiar. 


Srinivasa 


Alyangar, J. 


$70 THE MADRAS LAW JOURNAL REPORTS. [voL. 


Semblé: Where a prior incumbrance is wholly paid off and discharged, 
though partly with money advanced by a subsequent mortgagee and partly 
with money of the mortgagor, the discharge thereof cannot be held to be 
a partial discharge within the meaning of the rule disentitling the subsequent 
mortgagee to subrogation in such a case. i 

Second appeal against the decree of the Court of the Addi- 
tional Subordinate Judge of Ramnad at Madura in A.S. No. 36 
of 1924 preferred against the decree of the Court of the Prin- 
dipal District Munsif of Srivilliputtur in O.S. No. 158 of 
1922. 


- S$. Narayana Atyangar for appellant. 


K. V. Sesha Atyangar for 1st respondent. 
The judgment of the Court was delivered by 


Srinivasa Aiyangar, J—This second appeal arises from a 
suit instituted by the respondents before us, as plaintiffs, on a deed 
of mortgage. It was an ordinary suit for sale of the mortgage 
security. In the defence raised on behalf of the 3rd defendant 
who was the auction-purchaser of one item and part of another 
item covered by the suit mortgage, it was . -contended 
that in execution of a money decree obtained against 
the ist defendant an attachment had been effected of 
the suit items and that the suit mortgage was made at‘a 
time when such attachment was in force and that as the 3rd 
defendant purchased the suit items at the sale held in pursuance 
of such attachment the suit mortgage could not prevail against 
the purchaser. On these facts the further and the only question 
that arose was whether the plaintiffs would be entitled to be 
subrogated to the right, title and interest of a previous mort- 
gage of the said items whose mortgage was paid off with the 
moneys advanced by the plaintiffs on the suit mortgage. The 
Lower Appellate Court having held that the plaintiffs were so 
entitled gave a mortgage-decree in favour of the plaintiffs for 
the sum of Rs. 200 with interest thereon. The present appeal 
is by the 3rd defendant. 


The learned vakil for the appellant has argued at consider- 
able length before us taking two points. The first point may be 
briefly referred to and disposed of and that was that the plain- 
tiffs’ suit as it was originally laid was a simple suit on a mortgage. 
There was no reference in the plaint whatsoever to the previous 
encumbrance or the discharge of it, much less to, any rights of 
subrogation claimed by the plaintiffs. In these circumstances 
it was argued by the learned vakil for the appellant, 3rd defend- 
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ant, relying upon Mohesh Lal v. Mohani Bawan Das and Maha- 
raj Singh v. Balwant Singh? that the plaintiffs having failed to 
plead their rights as on subrogation are not entitled to recover on 
that footing. It must also be observed that after the defence 
was raised on the ground of the attachment no application for 
amendment of the plaint was made on behalf of the plaintiffs. 
But it is clear, as pointed out by the learned vakil for the 1st 
respondent, that the matter was treated in both the Lower Courts 
as one only for the determination of this question of subrogation. 
This particular objection on the ground of pleading does not 
appear to have been taken either in the trial Court or in 
the Lower Appellate Court. It has not been taken specifically 
even in the grounds of appeal to this Court. If the point had 
been taken, it might have been open to the plaintiffs to ask for a 
formal amendment of the plaint. But when we see that the point 
was not taken on behalf of the defendant-appellant and substan- 
tially both the Lower Courts have dealt with the question as 
though a direct issue was raised in respect of it, we are not satis- 
fied that it would be in the interests of justice to non-suit the plain- 
tiffs on the mere ground that the plaint did not contain any 
averments with regard to it, 

The next question that was argued was that the Lower 
Appellate Court was wrong in holding that the. plaintiffs were 
entitled to be subrogated to the right, title and interest of the 
prior mortgagee. The facts of this case are very similar to 
the facts of the case reported in Dinobundhu Shaw Chowdhry 
v. Jogmaya Dasi’ In that case also there was an attachment 
bétore juldgteht and their Lordships held that as the ptevious 
mortgage was paid off and discharged with the moneys advanced 
by the plaintiff-mortgagee and, as the intention was also clear 
that he paid off the previous mortgage not for the purpose of 
extinguishing it, it must be assumed that he must have intended 
to keep it alive because it was clearly to his advantage to do so. 
The only distinction between that case and the present one that 
was emphasized and argued before us was that in that.case pay- 
ment and discharge of the prior mortgage is stated to have been 
pursuant to an agreement entered into between the mortgagor 
and the mortgagee that with the moneys being advanced the 
prior mortgage should be discharged. In the present case though 
the language of the document, Ex. A, is not very clear, still we find 
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that in a portion of the document, which has not been translat- 
ed, there is reference to the particulars of the receipt of considera- 
tion and one of the items of consideration so particularised is 
payment in discharge of the prior mortgage. The reference 
to the prior mortgage is not merely indicative of the purpose 
for which the mortgagor was borrowing under the mortgage, 
but it is clear that the reference to it as part of the considera- 
tion carries and involves an implied obligation on the part of 
the mortgagor who was borrowing the money to pay off and 
discharge the prior encumbrance. There is also no doubt that, as 
in the case in Dinobundhu Shaw Chowdhry v. Jogmaya Das? 
in thespresent case there is also a covenant in the deed of mort- 
gage that the mortgagee should obtain under the suit instru- 
ment a first mortgage over the properties. If that was the inten- 
tion between the contracting parties, an implied obligation on the 
part of the mortgagee to pay off and discharge the prior mort- 
gage would undoubtedly have to be inferred. On principle there- 
fore.the present case is not really distinguishable from the case 
in’ Dinobundhu Shaw Chowdhry v. Jogmaya Dasi’ <A great 
deal of argument was addressed by the learned vakil for the 
appellant for the purpose of showing that it is incumbent on the 
party claiming rights of subrogation to make out affirmatively 
that there was the intention on his part to keep alive the prior 
mortgage that is paid off and discharged. To such a proposi- 
tion so largely stated we cannot possibly accede. In the leading 
case on the subject of subrogation in Gokaldas Gopaldas v. 
Puranmal Premsukhdas.‘ their Lordships of the Judicial Com- 
mittre aprak af the intentinn hring awril A sumilal DAA KLES 
sion occurs in many other cases that deal with the subject. From 
such an expression it is clear that the intention need not always 
be express or even capable of being directly inferred. It is clear 
also that their Lordships of the Judicial Committee in the case 
in Gokaldas Gopaldas v. Puranmal Premsukhdas‘ clearly put it 
as a question of justice, equity and good conscience. It was 
also contended by the learned vakil for the appellant that the 
person who pays off the prior encumbrance and claims subro- 
gation must have had notice of the intermediate encumbrance 
or obstacle having regard to which the question arises, On 
the decided cases it seems to us that no such principle can pos- 
sibly be postulated. If the real question should be one of justice, 
equity and good conscience, the principle cannot be that it is only 
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when the party has notice of the obstacle or intermediate encum- 
brance that relief can be given to him. On the other hand it 
would seem that it is only when a person acts bona fide in ignor- 
ance that he can be said to be in greater need of equitable relief. 
In the present case, if the plaintiff-mortgagee had been aware 
of the real state of facts, namely, the attachment order that 
had been issued by the Court there would have been no doubt 
whatever that he would have expressly stipulated for the pre- 
vious encumbrance being kept alive for his benefit. In these 
circumstances, it is difficult to say why such an intention should 
not necessarily be ascribed to him even if it should 
be equitable to do so. We have, therefore, come to the cdnclu- 
sion that on the main features the case is not distinguishable 
from the case in Dinobundhu Shaw Chowdhry v. Jogmaya 
Dasi.* In the result we agree with the Lower Appellate Court 
with regard to this question of subrogation. 


Two other questions were also raised by the learned vakil 
for the appellant. It was contended that the discharge of the 
prior encumbrance- was only a partial discharge. There is no 
foundation for such an argument. It has not been shown that 
at the time when Rs. 200 was paid in respect of the prior en- 
cumbrance there was any balance left over and unpaid. The 
expression “partial discharge” would have no meaning or signifi- 
cance otherwise. If, therefore, at the time of making the pay- 
ment of Rs. 200 for the purpose of discharging the previous 
encumbrance the mortgagor paid to the prior encumbrancer 
from his own pocket all the interest due and from the amount 
of the mortgage paid the balance, namely, the principal amount. 
there is no reason why such discharge should be regarded only 
as a partial discharge even when it admittedly resulted in a com- 
plete discharge of the prior encumbrance. Further, this point 
also does not appear to have been taken at any earlier stage. 


Lastly it was argued that in any case the 3rd defendant- 
appellant would be entitled to an order that the plaintiff-respon- 
dents should be directed to proceed in execution of the mortgage 
decree in the first instance only in respect of items of plaint pro- 
perties not purchased by the 3rd defendant. That îs undoubtedly 
an equitable order to which the appellant may be entitled and it is 
not opposed. We, therefore, direct that the decree passed by the 
Lower Appellate Court be modified by directing that the suit pro. 
perties not claimed by the 3rd defendant be sold in the first 
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instance, and the properties in which the 3rd defendant is in- 
terested be sold only if there should still be a deficiency in the 
amount due. As we are satisfied that the respondents are really 
to blame in not having referred to and relied upon the subroga- 
tion in their plaint and having regard to the fact that the appellant 
has in any case obtained some relief before us, the proper order 
for costs would be that each party in this second appeal do bear 
his own costs. 

A.S.V. ` Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE SRINIVASA AIYANGAR AND MR. 
JUSTICE ANANTAKRISHNA AIYAR. 


Lanka Sanyasi .. Appellant® (1st Deft.) 


V. 
Lanka Yerran Naidu (dead) and 4 
others .. Respondents (PHfs.). 

Decree—Minmor defendant attawing majority during pendency of swii— 
Decree in nat against, withowt fact of his attaining majority being brought 
to notice of Court—Validity of, against minor—Decree based on adjudi- 
cation -on meris—Decree based on compromise entered mio by his guardian 
ad litem—Distinction. 

Where a defendant, who was a minor at the time of the commencement 
of the suit, attains majority during its pendency, but is allowed to continue 
to appear on the record as a minor and his guardian ad litem is not discharged, 
the decree passed in the sut as the result of an adjudication by the Court on 
the merits is nevertheless binding on him. This principle is, however, inappli- 
cable to a case in which the decree is one based upon a compromise entered 
into by the guardian ad litem on behalf of that defendant on the footing 
that be was a minor at the time, The fact that the compromise was 
sanctioned by the Court as being for the benefit of that defendant does 
not make the decree passed on foot thereof valid and binding on him. 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Vizagapatam in A.S. No. 32 of 1923 preferred 
against the decree of the Court of the Additional District Munsif 
of Vizianagram in O.S. No. 519 of 1921. 

R. Ramamurihi and K. Kameswora Rao for appellant. 

“B. Jagawnadha Doss for respondents. 

The Court delivered the following 


JupcMENT.—This second appeal has arisen from a suit 
which was instituted by two plaintiffs for a declaration that a 


*S.A. No. 358 of 1924. 30th September, 1927. 
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decree passed against them in O.S. No. 461 of 1918 on the file 
of the District Munsif’s Court at Parvathipur was not binding 
on them and also for possession of the property which under that 
decree appears to have been obtained by the 1st defendant in 
this litigation who was the decree-holder in the previous suit. 
In the District Munsif’s Court the plaintiffs’ suit was dismissed, 
but in the Lower Appellate Court the learned Subordinate Judge 
having arrived at the finding that the 1st plaintiff at least was 
a major on the date of the compromise on which the decree was 
passed held that the decree was not binding on both the plaintiffs 
and therefore granted a decree in favour of both the plaintiffs 
declaring that the previous decree was not binding on them and 
also for delivery of possession of the property. It has been 
argued by the learned vakil for the appellant before us that, 
even on the ground on which the Lower Appellate Court held 
that the previous decree was not binding on the plaintiffs, 
namely, that the 1st plaintiff at least was a major, the Lower 
Appellate Court was wrong in considering that a decree passed 
against persons who are on the record as minors in the 
belief that they continued up to the time of the decree as minors 
would not be binding on them. For this purpose the learned vakil 
for the apperant referred to the decision of Sadasiva Aiyar and 
Napier; JJ., in the case of Seshagiri Rao v. Hanumantha Rao. 
In that case the learned Judges have clearly pointed out that 
there are no provisions in the Civil Procedure Code relating to 
suits by and against minors obliging a plaintiff to apply for dis- 
charge of the guardian ad litem of a defendant who had ceased 
to be a minor. There’are provisions in the Civil Procedure Code 
for a minor plaintiff on attaining majority electing to go on*or 
not to go’on with a litigation. That is obviously in view of 
the fact that the plaintiff is in a position to elect either to go 
on or not to go on with a litigation to which he is a party because 
he is dommus litus. No such consideration is available in res- 
pect of the defendant. A defendant having been made a party- 

defendant to the action may no doubt confess judgment but has 
no such right of election as the plaintiff has. That is probably the 
reason why no provisions have been made in the Civil Procedure 
Code in respect of a minor defendant attaining majority. Appa- 
rently, therefore, we must take it as found by the learned Judges 
in that case, that the minor defendant who comes of age may, if 
he thinks fit, come on the record and conduct the defence him- 

self. If, however, he does not do so and allows the case to 
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proceed as though he was still a minor without bringing to the 
notice of the Court the fact of his having attained majority, then 
he must be deemed to have elected to abide by the judgment or 
adjudication by the Court with respect to the matters in contro- 
versy on the basis of the suit at the time. That is how the 
fearned Judges came to the conclusion in that case that a judg- 
ment given by a:competent Court against a defendant, albeit a 
defendant who had during the pendency of the suit attained 
majority having ceased to be a minor, is not a'nullity. That view 
is based on sound principle. But the difficulty in this case has 
arisen from a contention that was put forward by Mr. Jagan- 
nadhz Doss on behalf of the respondent who drew our attention to 
the judgment of the same learned Judges on an application for 
review made to them in that very case. The judgment on 
review by the learned Judges is reported in Tanguturs Jagan- 
nadham v. Seshagiri Rao.* At first sight it appeared as though 
on this decision the learned Judges came to the conclusion that 
because they discovered that the application to set aside the 
safe of the property sold in execution was within time they 
regarded the judgment itself as either voidable or avoided. But 
on a closer examination of the case there seems to be no doubt 
whatever that what the learned Judges did on review was merely 
to set aside the sale treating it as a separate proceeding and 
because in respect of that proceeding there was no proper notice 
served on the party who had by that time becomé a major. As 
we respectfully agree with the decision of the learned Judges 
in Seshagirs Rao v. Hanumantha Rao! and also with’ another 
judgment of this Court in the case of Sunderarama Reddi v. 
Patiabhirama Reddi,’ it follows that the mere circumstances 
that a minor defendant had attained majority during the pend- 
ency of the suit and has not elected to continue the defence him- 
self is not sufficient to énable him to have declared as not binding 
on him the judgment duly pronounced by the Court. If that 
were all there would be very little further difficulty in this case. 
But it turns out that the decree sought to be set aside was not 
the result of the adjudication by the Court of the matters in 
controversy in the previous suit between the parties. The ulti- 
mate judgment of the Court was based on a compromise. That 
compromise was entered into by the plaintiffs in the previous 
suit and by the second defendant in this suit acting both for 
himself and on behalf of his younger brothers, the plaintiffs in 
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this litigation. Whatever may be the principles that are appli- 
cable to the binding nature of an adjudication by the Court on 
a defendant who though he becomes a major does not take the 
necessary steps to have the guardian ad litem discharged, it seems 
to us that no such considerations are available or applicable to a 
case where the decree,of Court comes to be passed not on adju- 
dication by the Judges but by a compromise on a contract or 
consent of the parties. It stands to reason and principle that 
an adjudication by the Court which, we may take it, in the 
absence of any fraud, collusion or gross negligence is an adju- 
dication on the merits of the controversy, need not be set aside 
as vitiated merely because a certain defendant is found ¢o have 
attained his majority without the matter being brought to the 
notice of the Court. But when the decree comes to be passed 
on a contract it becomes necessary to see whether the contract 
that was entered into was a. contract valid and binding on the 
party now seeking to set aside the decree. So far, if the plain- 
tiffs had both of then: been found to be minors on the date of 
the compromise, then there is the fact that the second defen#ant 
in this suit representing them as their guardiart‘ad Etem entered 
into such a contract and such contract was sanctioned on behalf 
of the minor defendants by the Court as being for their benefit. 
But the law says that such a compromise is binding on a fimor 
If sanctioned by the Court. But when the law says that such a 
. compromise is binding’ on a minor) when the Court sanctions it, 
‘what the law. has reference to is a contract made, only for or on 
behalf of a‘minor and there could’be ‘no’ legal principle or reason 
for holding that when there is a major capable’ of entering 
into-a contract apart- from any question of agency any contract 
entered into or purported to be entered ‘into on his behalf by 
-some other person can be regarded as binding on him. If, there- 
fore, the first plaintiff in this suit had become,a major by the 
time the compromise agreement was ‘entetéd ‘into it follows 
that the mere circumstances that the’ second defendant here 
was his guardian ad litem or had been previously acting as his 
guardian ad litem would not clothe him with the required legal 
right to enter into a binding contract. There is no provision ‘or 
principle of the law of contracts which would make such a con- 
‘tract entered’ into by a previous guardian ad litem binding on.a 
party defendant who had become a major. ‘It, therefore, follows 
‘that, so far as the first plaintiff in this cage is concerned who 
has been found by the Lower Appellate Court to have attained 
majority on the date of the compromise and decree, the Lower 
R48 
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Sanyal Appellate Court was right in the conclusion arrived at that the 
v. decree was not binding on him, though the grounds on which 
cranes it came to that conclusion were different. So far as the second 


Naidu. defendant is concerned, the Lower Appellate Court has not 
e recorded any finding with regard to his age. The contention 
on .behalf of the plaintiffs in both the Lower Courts has been 
that both of them had attained majority on the date of the 
compromise and decree or even on the date of the previous 
suit itself. The Lower Appellate Court has not recorded any 
finding because in its view it was unnecessary to enquire into the 
matter in the view it took of the decree being one and single 
and ofits not being binding on at any rate one of the plaintiffs. 
Deeming this sufficient, regarding the decree as one and 
single the Lower Appellate Court did not record any find- 
ing with regard to the actual age of the second plaintiff. But 
in the view we have taken of the matter it becomes necessary 
to consider the actual age of the second plaintiff because if the 
decree as held by us was ultimately based on contract or con- 
sert, the capacity or the power of the second defendant in this 
case to enter into a valid contract on behalf of the second plain- 
tiff can only be determined by seeing whether as a matter of fact 
the second’ plaintiff was on the date of the compromise a minor 
as he was purported to be. There are also, as Mr. Jagannadha 
— = Snss has pointed nnt, other iscueo that have not buu deter iiku 
by-the Lower Appellate Count and which it would be necessary 
to decide if the Lower Appellate Court should come to the con- 
clusion that:the second. plaintiff was a minor. If, of course, 
the finding of the Lower Appellate Court should be that he too 
had attained majority and become a major the same considera- 
tions will apply to him as to the first plaintiff and it must be 
held that the contract entered into at that time on his behalf 
would not be binding; but if he should be found to have been 
a minor, then the other questions raised, such as whether there 
was collusion between his guardian and the plaintiff in the pre- 
vious suit or whether the guardian ad Hiem acted with gross 
negligence as charged might all have to be tried and determined. 
It therefore follows that so far as the first plaintiff is concerned 
the decree of the Lower Appellate Court will stand confirmed. 
So far as the second plaintiff is concerned, the judgment and 
decree of the Lower Appellate Court are reversed and the case 
will be remanded to the Lower Appellate Court for disposal 
having regard to all the points indicated above. As the decree 
passed in the previous suit against the first plaintiff has been de- 


Ly] THE MADRAS LAW JOURNAL REPORTS. 379 


clared not to be binding on him by the Lower Appellate Court 
and that decree has now been confirmed by us, it follows that 
so far as he is concerned the first defendant-appellant will be 
entitled, if so advised, to require that the previous suit be re- 
opened and adjudicated in accordance with law as against the 
first plaintiff. The costs of this appeal will be reserved and 
disposed of by the Lower Appellate Court. ae 
A.S.V. Case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice PHILLIPS AND MR. JUSTICE 
MADHAVAN NAIR. a : 


B. Raja Rajeswara Sethupathi alias Muthu- 
ramalinga Sethupathi .. Appellani* ( Deft.) 


Muthudayana Pillai .. Respondent (PIF.). 

Madras Estates, Land ‘Act (I of 1908), Ss. 189, 57, 55—Suit by ryot* in 
Revenue Court under S. 55 of Act—Dismissal of, on ground that he was not 
entitled to demand a patta—Subsequent smit by him in Civi! Court for 
possession of same land—Matntainabiltty. 

The plaintiff instituted a suit in a Revenue Court under S. 55 of the 
Madras Estates Land Act in respect of the plaint land, but that suit was 
dismissed on the ground that he was not entitled to demand a patta. He 
subsequently instituted a sut in the Civil Court to obtain possession of the 
suit land. 

Held, that the decision in the Prior suit in the Revenue Court was, 
under S, 189 (3) of the Estates Land Act, res judicata in the subsequent 
civil suit. 

A suit for the grant of a patta lies within the jurisdiction of the 
Revenue Courts and cannot be brought in a Civil Court under S. 18 (1) 
of the Estates Land Act; and, under S. 57 of that Act, the Revenue Court 
13 bound to decide in the first place whether the party sued is bound to 
grant or accept a patta. The question as to the occupancy right of the 
plaintiff in the prior suit was, therefore, one within the exclusive jurisdic- 
tion of the Revenue Court within the meaning of S. 189 (3) of the Estates 
Land Act. d 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Ramnad at Madura in A.S. No. 61 of 1922 
(A.S. No. 64 of 1922 on the file of the District Court of Ramnad 
at Madura) preferred against-the decree of the Court of the 
District Munsif of Paramakudi in O.S. No. 155 of 1920 
(O.S. No. 820 of 1919 on the file of the Court of the District 
Munsif of Devakottai), 
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S. Varadachariar and S. Sundararaja Atyangar for 
appellant. co. `- ) : 

K. Bhashyam Aiyangar and R. Narasimhachariar: for 
respondent. : 

The Court delivered the following ` ` 

Jupcment. Phillips, J —In this case the plaintiff (respond- 
ent) instituted a suit in a Revenue Court under section 55 of 
the Estates Land Act. His suit in respect of the plaint land 
was dismissed on the ground that he was not entitled to demand 
a patta. He has brought the present suit to obtain possession 
of the suit land, and the question that now arises for decision 
is whether the decision in the prior suit in the Revenue Court 
is res fudicata or not. The section applicable is section 189 (3) 
of the Estates Land Act. It says: 

-“The decision of a Revenue Court or of an appellate or revisional 
authority in any suit or proceeding ‘under this Act on a matter falling 
within the exclusive jurisdiction of the Revenue Court shall be binding on 
thd parties thereto and persons claiming under them in any suit or pro- 
ceeding in a Civil Court in which such matter may be in issue between 
them.” ' 

This question has been considered in several cases, but in 
most of these cases the circumstances were not the same as here. 
In Ramadina Das Gosahiji Garu v. Boishamo Mundalo* and 
Second Appeals Nos. 1002 and 1213 of 1916 on the file of the 
High Court the prior litigation in the Revenue Court had been 
in respect of commutation of rent and it was held in a subsequent 
suit in a Civil Court that the decision as to title in the Revenue 
Court did not constitute res judicata as it was a decision on a 
matter which did ‘not fall within the exclusive jurisdiction of 
the Revenue Court. Second Appeal No. 786 of 1919 on the 
file of the High Court was concerned with the decision in a 
suit for rent for a particular fasli and the same view was held. 
In all these cases it is clear that the question decided in the 
Revenue Court was not one falling within its exclusive juris- 
diction so far as those suits were concerned. There is, however, 
a decision in Appa Rao v. Gurrafu* in which the facts are very 
similar to thé present; the suit in the Revenue Court in that 
case being one under section 58 of the Estates Land Act for 
enforcing a patta, and it was there held that the decision of 
the Revenue Court on the title to the land or occupancy rights 
was’ not res judicata in a subsequent suit in a Civil Court. 

1. (1921) 14 L.W. 251. 
‘2, (1920) I.L.R. 43 M. 859: 39 M.L.J. 476, 
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Held, that Act I of 1926 being a declaratory Act and not a repealing 
and amending Act, and a right to apply for attachment being a processual 
right, the usual presumption that an Act is not retrospective did not apply, 
and that, the Act being retrospective in its operation, the attachment order 
by the Small Cause Court was void 


Petition under section 115 of Act V of 1908 praying the 
High Court to revise the order of the District Court of East 
Tanjore at Negapatam, dated 27th September, 1927 in A.S. 
No. 34 of 1927 preferred against the order of the Court of the 
District Munsif of Shiyali in E.P. No. 565 of 1926 in S.C.S. 
No. 1099 of 1925 on the file of the Court of the Subordinate 
Judge of Mayavaram. . 

The following are the facts :—1' 

The plaintiff obtained a decree against the defendants in a 
Small Cause suit in the Sub-Court of Mayavaram on 30th March, 
1926, 2nd defendant being sued as surety for lst defendant. An 
application for attachment before judgment of the immoveable 
property belonging to the 2nd defendant was made and interim 
attachment was ordered on 15th January, 1926 and actually effected 
on 2lst January, 1926. The attachment was made absolute on 
30th March, 1926 when the decree was passed and after the death 
of the 2nd defendant his undivided brothers 3rd and 4th defendants 
were impleaded as his legal representatives. The decree was trans- 
ferred to the District Munsif’s Court of Shiyali for execution. 
Plaintiff appliod for oale of prupuitles atlacled. Defeudauts 3 uuu 
4 contended that the order, dated’ 30th March, 1926 making the 
attachment absolute was void by means of Act I of 1926 having 
come into force whereby a Small Cause Court was deprived of 
the power to attach immoveable property before judgment and 
that they,/on the death of the 2nd defendant, became entitled by 
survivorship to the immoveable property in question. The District 
Munsif held that the Act 1 of 1926 applied to all proceedings pend- 
ing in the Courts dealt with by the Act on the date it came into force 
and therefore the attachment was void and rejected the application. 
On appeal, the District Judge of East Tanjore held that Act I of 
1926 was not retrospective and that the Court had jurisdiction to 
make the interim order of attachment absolute, and reversed the 
order of the District Munsif. Defendants 3 and 4 preferred a 
Civil Revision Petition to the High Court. ` 

C. A. Séshagiri Sastri for petitioners. 

| C. V. Athmanathan for respondent. 


The Court delivered the following 

JUDGMENT:—In my opinion the Court of first instance is 
clearly right in its view of the law. An interim order of attach- 
ment of 2nd defendant’s immoveable property before judgment 


/ 
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Matha- was passed on 15th January, 1926 and the attachment was 
Pilal made absolute when the decree was passed on 30th March, 
Ariran 1926. Meanwhile, Act I of 1926 had come into force on 24th 
Alyar, February, 1926. This was an explanatory Act passed with 
reference to the conflicting views which had been taken as to 

the power of a Small Cause Court to attach immoveable pro- 

perties before judgment. By that Act, to Order 38, Rule 12 

of the Code of Civil Procedure was added another Rule 13 

declaring that Small Cause Court had no such powers. There 

is no dispute, therefore, that when’ the attachment order in this 

case was made absolute on 30th March, 1926, it was an order 

' beyortd the powers of the Court to pass. 

Act I of 1926 being a declaratory Act, the usual presump- 
tion that an Act is not retrospective does not apply (vide 
Aitorney-General v. Dussley') vide also Mohammadi Bibi v. 
Kashi Upadhya.2 Moreover, even otherwise a right to apply 
for attachment is, I agree with the learned District Munsif, a 
processual right, and, as he puts it, a privilege whose exercise 
depends entirely on the discretion of the Court 

The learned Appellate Judge has, in my opinion, taken a 
wrong view in saying that Act I of 1926 took away any jurisdic- 
tion which the Small Cause Court had before. There is absolutely 
nothing repealed by the Act. As a new rule had to be added to 
resolve the disputed point, it had of course to be called an amend- 
lup Atl as well as an caplanalory Act. I disagree with tho viows 
expressed in paragraph 8 of his judgment that “the power 
possessed by a Court to order attachment before judgment was 
expressly taken away and repealed” and that “Act I of 1926 
is a repealing Act as well as an amending Act.” 

The Madras High Court had no doubt held in Kothanda- 
rama Chettiar v. Annamalai Pillai’ that a Small Cause Court 
had such powers. ‘There had been conflicting decisions in the 
Calcutta High Court and finally it was held by a Full Bench 
‘there that while a Small Cause Court could pass the order for 

| attachment, it could not execute it. To declare the law on the 
point, Act I of 1926 was passed. Its effect is that the view 
taken in Kothandarama Chettiar v. Annamalai Pila? was bad 
in law. To argue that such a view created rights is not per- 
missible. A Court does not create rights by such a decision but 








1. Craies on Statute Law, p. 336, 3rd Ed 
2 (1926) 96 I.C. 775. 
3. (1924) I.L.R. 48 M. 488: 48 M.L.J. 406, 


` 
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merely states its view as to the rights possessed by persons or 
Courts. Vedavalli Narasiah v. Mangamma*‘ quoted for res- 
pondent has no application to a case like this and in fact is 
against him in so far as it lays down that Acts relating to pro- 
cedure are retrospective. 


The petition must be allowed with costs. The order of 
the Appellate Court is set aside and that of the Original Court 
restored. 


N.S. Civi Revision Petilion allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdi¢tion.] 
PRESENT :— MR, Justick BEASLEY. 

Watrap S. Subramania Aiyar, High Court Vakil 

and others .. Ploinisffs* 

v. i i 

The United India Life Insurance Company 

Limited, Madras, a company carrying on 

business of Life Insurance at No. 10, 

Maclean Street, G. T., Madras and others... Defendants. 


Company—Director of, excluded from achng as such by other directors 
of company—Sutt in his own name by, against directors who excluded him— 
Right oflnsurance Company—Articles of Assocation of—Construction— 
Policy-holders’ meetmg for election of Poheyholders’ Directors—Adjourn- 
ment of—Prohtbution of—What emomsts to—Adjournment of, for a bona 
fide purpose—What amounts to—Validity of—Common Law right of every 
meeting to adjourn itself—Meeting to be held ai company’s office—Provi- 
son as to—Non-comphance with—E ffecth—First meeting held at company’s 
office but adjourned meeting held elsewhere—Eff ect—Obyection to meeting on 
ground of its not being held in company’s office—If available to company and 
directors—Company and directors preventing meeting from bemg held in 
company’s ofice—Effect—Party cannot take aduantage of his own wrong— 
Application of principle of—Adjourned meeting same meeting but a con- 
tutuation of st—Prosies registered for original meeting if available for 
adjourned smeeting—Bona fide in fact—Bona fide in law—No distinction 
between. n i 

In a case in which the Articles of Association of an Insurance Company 
Provided for the election or appointment of two directors by the policy- 
holders of the company, the directors so elected or appointed to be known as 
“Policy-holders’ Directors”, two persons, alleging themselves to have been 
validly elected ‘‘Policy-holders’ Directors’, sued the company and its 








*C.S. No 258 of 1928, 14th September, 1928, 
4. (1903) I.L.R. 27 M. 538. 
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directors for (1) a declaration of the validity of their election as such 
directors and of their right to act as such, and (2) an injunction restraining 
the other directors from interfering with their right to act as such direc- 
tors, On objection taken by the defendants that individually the plaintiffs 
had no cause of action and that the suit should have been instituted by the 
policy-holders as a body, held, overruling the objection, that the plain- 
tiffs alone could mautain the swt and that no other policy-holders could 
on their behalf have maintained it, and that the Directors of the Company 
had properly been impleaded as defendants 

A director who has been excluded from acting as a director by the 
directors of a company can sustain an action in his own name on the ground 
of individual injury to himself and the action can be sustained against the 
other directors. 

Thé Articles of Association of an Insurance Company relating to the 
holding of the ordinary general meeting of the share-holders of the com- 
pany expressly autherized an adjournment thereof; while those relating 
to the holding of a meeting by the policy-holders for the election or 
appointment of Policy-holders’ Directors contained no such provision. 

Held, that it was not a necessary inference that an adjournment of 
the policy-holders’ meeting was prohibited by the Articles of Association 
of the Company.’ 

Held, further, that ıt being a common law right in every meeting to 
adjourn itself unless an adjournment is prohibited by express enactment, 
the Policy-holders’ Meeting convened for the purpose of electing or 
appointing “Policy-holders’ Directors’? had a mght to adjourn itself for 
a bona fide purpose Held also that an adjournment of such a meeting 
for the sole purpose of getting a better representation of policy-holders 
at the adjourned meeting was an adjournment for a bona fide purpose. 

No distinction can he made between bona fide in fact and bona fide in 
law. There is no such thing as constructive mala fides. 

An adjourned meeting is the same meeting but a continuation of it 
and proxies registered for the original meeting are good for the adjourned 
meeting. 

“A person who has deliberately brought about a state of affairs can- 
uot be allowed to take exception to that state of affairs and use that 
changed state for his own advantage. 

Where the Articles of Association of an Insurance Company relating 
to the election or appointment of directors by the policy-holders provided 
that the meeting at which the election or appointment was to be made 
was to be held in the company’s office, held (1) that the provision was 
not an essential one, and that no objection could be taken to a meeting 
properly convened and regularly conducted on the ground that it was not 
held in the company’s office, '(2) that, in any event, the provision would 
be sufficiently complied with by the first meeting being held there, it being 
permissible in such a case to hold an adjourned meeting at any other 
place, (3) that the objection to a meeting on the ground that it was not 
held in the company’s office was one available to ‘the policy-holders and 
not to the directors, and (4) that ‘the company and directors who had 
prevented a meeting from being held in the company’s office and caused 
its being held elsewhere could, in no event, take the objection that it was 
uot held in the Company’s Office. 
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C.S. No. 258 of 1928. The facts are fully stated in the 
judgment. 

TK. Narasimha Aiyar, A. Krishnaswami Aiyar, S. Panchapa- 
gesa Sastri and N. Rajagopala Aiyangar for plaintiffs. — 
The action is well constituted. The policy-holders as 
a body have no right to sue. The only persons that 
can sue for the reliefs claimed in the plaint are the plain- 
tiffs. The plaintiffs are entitled to institute the suit, and no 
one else has the right to do so. The plaintiffs are complaining 
against an individual wrong done to them by the Directors 
individually and hence the Director-defendants are proptr par- 
ties. See per Jessel, M. R., in Pulbrook v. Richmond Consoli- 
dated Mining Co., Munster v. Cammel C ompany,* Buckley on 
Companies, 10th edition, page 621 and see also the frame of 
the suit in Spencer v. Kennedy? and in McLaren v. Thompson,* 

- Every meeting has the inherent power to adjourn itself. 
In R. v. D'Oyly’ the question was mooted whether the power to 
adjourn, inherent in the meeting, vested in it or in the Chairman 
as incidental to his power of conducting the meeting. . The 
adjournment in the case was merely for the purpose of.a poll. 
Stoughton v. Reynolds. Lord Hardwicke, C. J., said: 

“In whom is the power of adjournment, in the vicar or in the pari- 
shioners—it is the assembly itself where all are equal” R., v, Carmarthen! 
, . Eyery meeting must of necessity have the power to adjourn. 
See also Scadding v. Lorant’ Kerr v, Wilkie, Buckley on Com- 
panies, p. 615 and Dillon on Corporations, pp. 832,.864 and 867, 
There is a presumption that meetings of a Corporation are 
regularly held, and that all proceedings therein are regularly 
had and this presumption applies also to the motion for adjourn- 
ment and to the proceedings of the adjourned meeting. Dillon 
on Corporations, p. 870. < < 
The adjourned meeting is in law the continuation of the 
original meeting.  Scadding v. Loran and Maclaren v. 
Thompson.” : j ; 
` The policy-holders assembled at the first meeting had not 
chosen not to elect Directors by reason of their adjourning the 
meeting. Rather they evinced their choice to go on with the 


1 (1878) 9 Ch D 610. 2. (1882) 21 Ch D. 183 at 186, 
3 (1926) 1 Ch 125 at 130. ; 4. (1917) 2 Ch. 41. 
5. (1840) 12 Ad & EL 139: 113 ER 762. _ 6 (1736) 95 ER. 176: 2 Str. 1045: 
7. (1815) 1 Maule and Selwyn 697 at 702. B (1851) 3 HLC 418. 
9. (1860) 6 Jur. N S, 383 : 119 RR, 1019. 10. (1917) 2 Ch 261 (C.A) 
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election by such act. Hence the Directors were wrong in their 
view that the policy-holders had forfeited their rights. 

S. Doraiswomi Aiyar and K. S. Rajagopala Atyangar for 
defendant company and A. K. Ramachandra Atyar for some of 
the Directors. 

S. Doraiswami Aiyar—The plaintiffs must prove 
that they were properly elected Directors of the Com- 
pany before they can have the declaration or injunction. 
The validity of the plaintiffs’ election depends upon (1) 
The regularity of the proceedings and the resolutions at 
the first meeting on the 21st April, and-(2) the regularity of the 
so-called adjourned meeting held on the 5th May. Policy- 
holders are strangers to the company and their right to be repre- 
sented on the Directorate must be clearly made out under the 
articles. -The meeting at which the election of Policy-holders’ 
Directors has to take place under Art..73 has (1) to be convened 
by the Directors. (2) The meeting must be held at the office of 
thé Company. .(3) The date and hour of such meeting has to 
be fixed by the Directors. (4) Such meeting has to be held 
within 15 days of the General Meeting of the Company. Not 
one of these conditions were satisfied by the meeting which 
purported to elect the plaintiffs. There is in law no inherent 
power in any meeting to adjourn itself. Even if there is any 
such right, at law, it has been negatived by the articles. The 
meeting at which the Directors have to be elected must be held 
within 15 days of the General Body Meeting. Under-Art. 77 
if at a meeting the Directors are not elected for any reason, 
the rights of»the policy-holders cease. Again compare the 
articles dealing with the meetings of share-holders and those 
dealing with policy-holders—in the former a right to adjourn 
is specially provided. [Beasley, J—“It is a surplusage.’”’] 
Compare also the proxy forms in the two cases. In the case of 
the share-holders the proxy can be used at ‘that meeting or at 
any adjourned meeting’, but in the other only at that meeting. 
Therefore it must be taken that the articles prohibit an adjourn- 
ment. ` 

‘Even if such a power exists under the articles it has been 
improperly used and hence is invalid in law. I concede that 
each member of that body honestly thought that many policy- 
holders had no opportunity of attending that meeting and that 
that was the main or dominating purpose why the resolution 
for adjournment was passed. But it is mala fide in a legal 
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sense, as by the adjournment several proxies were rendered use- 
less. Proxies are powers of attorney and they must be strictly 

construed. The proxies could be used at that meeting or at no 
other time and an adjournment which deprived those of the 
policy-holders who were present by proxy of their franchise is 
invalid. 

The adjourned meeting was not properly held. It was not 
held at the company’s premises as required by the articles 
and as fixed by the resolution of the policy-holders’ meeting of 
the 21st April It is true the company refused the company’s 
premises, but the policy-holders had a right to insist that the 
company should give them the premises. They must have 
come to Court by an application for mandamus to secure the 
building. Not having done so, the meeting was irregularly held 
and the proceedings therein are therefore invalid. ` 

A, Krishnaswami Aiyar in reply—tt is conceded that the 
meeting was not actuated by any dishonest motives. If that 
is so, the adjournment is valid. There is no such thing. as 
constructive dishonesty’ or ‘constructive mala fides’. See per 
Lord Watson in Adams v. Great North of Scotland Railway 
Co." It is wrong to suppose that the proxies could not be used 
at the adjourned meeting. It is proxy for “the meeting” and an 
adjourned meeting being in law only a continuation of the same 
meeting, the proxies would be available for that meeting also. 
Sea also Maclaren v. Thompson.” 

The plaintiffs could not come in by way of mandamus. It 
is only the individual and personal rights of the plaintiffs that 
could be enforced by the writ, and it is doubtful if S. 45 of the 
Specific Relief Act would be applicable to a suit under O. 1, R. 8, 
Civil Procedure Code. It is doubtful if it applies to private 
companies. See Ex parte R. Gilbert." The right in the case is 
in the nature of a private contractual right for which manda- 
mus would not be available. ` 

As to the invalidity on the score of the change of place of 
the adjourned meeting it does not lie in the mouth of the 
defendant who by their illegal refusal of the company’s premises 
brought about this state of affairs to take this objection. - The 
general principle that no one can take advantage of his own 
wrong, or even of the state of things which he himself has 
brought about applies. New Zealand Shipping Co. v. Societe 


10. (1917) 2 Ch. 261 (CA). 
11. (1891) A.C. 31. 12, (1892) I.L.R. 16 B. 398 at 401, 
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des Ateliers et Chantiers de France? and Quesnel Forks Gold 
Mining Co. v. Ward.” 

The change of place is at the worst an irregularity, and , 
it is not shown that any policy-holders have been prejudiced by 
it. The King v. The Mayor of London” The evidence is that 
a man was stationed at the company’s premises to direct policy- 
holders who did not know of the change and who went for the 
original place to the changed place. 

The company is a stranger to the meeting, which is confined 
to policy-holders, and a stranger cannot raise such an objection. 
Millers Dale and Ashwood Dale Lime Co., In re per Bacon, 
Me Le 

There is an inherent right of adjournment in every 
meeting. Such right has not been taken away by the articles. 
If the fundamental fact that an adjourned meeting is merely 
a continuance of the original meeting and is in the eye of the 
law as if held on the original date is borne in mind, there would 
be no difficulty in construing the articles. If the inherent right 
is conceded, then the express provision as to adjournment in 
the articles dealing with the share-holders’ meetings is super- 
fluous. No inference can be drawn therefrom. 

As an adjourned meeting is identical in law with the ori- 
ginal meeting, these consequences follow: 

(1) No notice is necessary for an adjourned meeting. 
Scadding v. Loran? and Kerr v. Wilkie.’ 

(2) Where under the articles proxies had to be lodged 
within 48 hours of the meeting, they have to be lodged before 
the first meeting, and proxies lodged between first and the 
adjourned meeting are invalid. Maclaren v. Thompson” 

(3) Where S. 69 (2) of the Companies Act required that 
a resolution should be confirmed by a meeting held within one 
month of a previous meeting, a resolution passed at an adjourned 
meeting actually held beyond the period where the original 
meeting was within time, was held to satisfy it. Neuschild v. 
British Equitorial. Oil Co." 

The provisions in the articles regarding the meeting are 
therefore satisħied. There is therefore a power to adjourn and 
that power has been properly exercised. The adjourned meet- 





8. (1851) 3 H.L.C. 418. 
9. (1860) 6 Jur. N.S. 383 : 119 RR 1019. 10, (1917) 2 Ch 261 (CA). 
13. (1919) AC. 1 (HL). 14. (1920) AC, 222 (P.C). 
15. (1829) 8 B. & C. 1 at 31-32: 109 E.R. 1 at 12-13. 
16. (1885) 31 Ch D. 211, 17. (1925) Ch 346. 
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ing has been properly held. Hence the election of the plaintiffs 
is valid. 

The Court delivered the following 

JupGMENT.—The plaintiffs are advocates of this High 
Court and the 1st defendant is an Insurance Company with its 
registered office in Madras and the 2nd, 3rd, 4th, 5th, 6th and 
7th defendants are directors of the 1st defendant company, the 
2nd defendant being its chairman. The 8th defendant is a firm 
of merchants, of which the 7th defendant is a member and is 
the managing agent of the Ist defendant Insurance Company. 
The plaintiffs bring this suit (1) for a declaration’ that they 
were validly elected “Policy-holders’ Directors” of the Ist 
defendant company for the year 1928, (2) for a declaration 
that the lst defendant company has no power to nominate 
Policy-holders’ Directors for the year 1928, (3) for an injunc- 
tion against all the defendants restraining them from excluding 
the plaintiffs or in any way restraining or interfering with the 
plaintiffs acting or attending as Directors of the 1st defendant 
company, and (4) for an injunction against all the defendants 
from making any further nomination or nominations as Policy- 
holders’ Directors for the year 1928. 

The claim arises under the following circumstances. The 
[st defendant company has been carrying on the business of Life 
Insurance from about the year 1906 and in 1926 adopted new 
Articles of Association which came into force from 1927. Under 
Art. 62 the number of directors of the 1st defendant company is 
to be not less than four and not more than nine and of these 
not more than two directors may be elected by or appointed “on 
behalf of the policy-holders of the company. The directors 
so elected or appointed are to be known as “ Policy-holders’ 
Directors’. This provision is repeated in Art. 70. Under 
Art. 73 a meeting of the policy-holders for the purpose of elect- 
ing not more than two Policy-holders’ Directors from amongst 
themselves is to be convened by the directors in 1928 and each 
successive year. The date and the hour at which these meet- 
ings are to be held is to be determined by the directors and the 
meeting is to be held after the ordinary meeting (that is, the 
meeting of the share-holders) of the same year and within 
15 days from the date of that meeting. Art. 74 sets out the quali- 
fication of the Policy-holders’ Director and Art. 75 provides 
that candidates for election to the office of Policy-holders’ 
Directors are to be proposed at least 7 days before the policy- 
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holders’ meeting by a notice in writing. Art..76 requires a 
14 days’ notice at least of every policy-holders’ meeting either by 
advertisement or by notice sent by post, messenger or otherwise 
to the registered address of every policy-holder qualified-to be 
present and vote; but it is only in the case of policy-holders 
holding one or more policy or policies for not less than Rs. 3,000 
in the aggregate who are entitled under this Article to a written 
notice; all other policy-holders are to receive notice by adver- 
tisement only; and the Article further provides that the acci- 
dental omission to give such individual notice to any such policy- 
holders or the non-receipt of the same by any of them shall 
not, if the meeting shall have been duly advertised, invalidate 
the proceedings thereat. Only.. policy-holders holding one or 
more policy or policies for at least Rs. 3,000 in the aggregate 
are entitled to vote by proxy at the meeting and the instrument 
appointing a proxy has to be deposited at the office of the com- 
pany not less than 48 hours before the time for holding the 
meeting and the form of proxy is set out in that Article.. The 
Article further makes provision for the advertisement in one 
English and one Vernacular daily newspaper in Madras City 
of the names of the policy-holders nominated as candidates for 
the office of Policy-holders’ Directors. The voting at the meet- 
ing is to be by ballot. Art. 77 provides that, if at any policy- 
holders’ meeting the election of Policy-holders’ Directors does 
not for any reason (whether by the policy-holders present not 
choosing to elect any person or by no eligible person being avail- 
able for election at the meeting or by the meeting being dissolv- 
ed.for want of a quorum or otherwise) take place, it shall be 
deemed that no Policy-holders’ Directors are elected by the policy- 
holders for the year. And Art. 79 enables the directors of the 
lst defendant company to appoint Policy-holders’ Directors 
themselves in the event of the policy-holders not electing a 
director or directors at their meeting. In accordance with the 
Articles of Association the directors of the 1st defendant com- 
pany convened a meeting of the policy-holders for the purpose 
of electing Pokicy-holders’ Directors on the 21st April, 1928 at 
4 pm. at the Ist defendant company’s premises. It is not 
disputed by the plaintiffs that the requisite notices and advertise- 
ment as to the date of the meeting and the names of the candi- 
dates for election were issued. The candidates were. Messrs. 
C. Munusami Chetti, R. Rangachariar, the 2nd plaintiff in this 
suit, B. Sitarama Rao, Watrap S. Subramania Aiyar, the Ist 
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information that 78 of these proxies were in the name of one’ 


Mr. Sundaresa Aiyar, an agent of the company. From the 
minutes kept by the chairman it would appear that 120 proxy 
votes were in the hands of 8 of the agents and employees of 
the company and it was also stated by one speaker that an agent 


of the company had been going about in a motor-car on days, 


previous to the meeting collecting proxies. The meeting then 
proceeded to pass its first resolution which was that 

‘*Candidates for election to the places of the Policy-holders’ Directors be 
given by this company within three days from this date a list of the policy- 
holders with their present addresses together with an additional list as to 
which of them are entitled to vote by proxy or the candidates be aflowed 
access to,the books of the company to make out their own lists of policy- 


holders with their present addresses as Well as the list of such of them as 
are entitled to vote by proxy.’”’ 


The 7th defendant raised a point of order and the chair- 
man ruled that the resolution was in order and according 
to the minutes the resolution was passed unanimously, 
although I think that in view of the 7th defendant’s objection 
must really have voted against the resolution. The second 

esolution was as follows :— | 


“That no proxy be registered by this company in the name of this 
company’s employees or agents for the election of the Policy-holders’ Direc- 
tors at the adjourned meeting as well as in future elections,’ 

This resolution was carried by a large majority, only four 
voting against it. The third resolution was as follows:— 

“That intimation of the adjourned meeting for the election of the 
Policy-holders’ Directors be given forthwith in The Hindu, The Swarajya, 
The Justice, The Andhra Patrika, The Matrubhumi and The Swadesamtiran.?’ 

This resolution was carried unanimously. The fourth reso- 
lution was as follows :— 

“That individual notices by post be given by this company forthwith 
to every policy-holder irrespective of the value of his policy or policies of 
the adjourned meeting for the election of the Policy-holdets’ Directors.” 

This resolution was carried unanimously. The fifth and 
last resolution was one for adjourning the meeting and was as 
follows :— 

“That this meeting for the election of the Policy-holders’ Direttors 
do stand adjourned to 5th May, 1928 at 5-30 p-m in this company’s 


premises.” 


This resolution was carried with one dissent The 
meeting accordingly adjourned until the 5th May. On the Ist 
May; 1928, however, the following notice appeared in the 
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garap. Hindu: It is headed “United India Life Assurance Company 
manta Alyar . Limited: Policy-holders’ Directors’ and is as follows:— 
` Tho United ` “As at the meeting of the policy-Holders of the company. convened by 
India Life the directors‘and held on the 21st April, 1928 for ‘the specific purpose of 
rece clecting from among the policy-holders of the company not, more tham two 
gentlemen as Policy-holders’ Directors for the current year no persons were 
elected as: Policy-holders’ Directors, the Board of Directors of the.com- 
pany have by a resolution passed unanimously at their meeting held on 
the 29th April, 1928 appointed under the powers reserved’ to them the fol- 
lowing two policy-holders of the company as Policy-holders’ Directors to 
hold office as such until the election of Policy-holders’ Directors in the 
year 1928” 
Then follow the names of two persons (1) Dewan Bahadur 
T. Raghaviah, c.s.1., and (2) Mr. B. Sitarama Rao; B:A., B.L., 
High Court Vakil. This announcement was made by order of 
the Board of Directors of the 1st defendant company. On the 
2nd. May Mr. Venkatarama Aiyar, the chairman of the-meeting 
ofthe 21st April, and the two plaintiffs wrote to the 1st defend- 
amt company with reference-to the notification. which had 
appeared in the Hindu of the previous day. The writers stated 
that the appointment by the directors of Mr. Raghaviah and 
Mr. Sitarama Rao was illegal and that the policy-holders intend-~ 
ed to hold the adjourned meeting on the 5th May at-th 
pany’s premises and at that meeting to elect their owm repre- 
sentatives to the directorate. They requested the 1st defendant 
company to arrange for the adjourned meeting to be held at 
the company’s premises and to give the policy-holders all faci- 
lities for carrying out the election. To this letter the 1st defend- 
ant company replied through its Managers pointing out that the 
directors had acted in a correct-and proper manner in making 
the two appointments and pointing out that in the view of the 
directors the adjourned meeting would not be in order and ‘ex- 
pressing their inability to arrange for the holding of the adjourn- 
ed meeting at the company’s premises or providing the facili- 
ties asked for. On the same day the Ist plaintiff wrote to the 
-Ist defendant company asking for.a definite statement as to 
whether or not the company would allow the policy-holders to 
meet in the company’s premises on the 5th May and the lst 
defendant company on the 3rd May wrote to say that it was 
unable to arrange for the holding of the adjourned meeting. at 
the premises of the company. It was then arranged with Mr. 
Venkatarama Aiyar, the chairman of the meeting, that as the 
1st defendant company had declined to allow the policy-holders 
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tò meet in its premises on the 5th’ May the meeting should be 
held instead at the Mahajana Sabha Halt, Mount Road; and this 
change of venue was on the same day and on: the next advertised 
in: the press and: hand-bills to the same effect were distributed 
arid on the day of the adjourned meeting persons were stationed 
at the office of the Ist defendant company’ td-re-direct any policy- 
_.-holders' to the Mahajana Sabha—Hall in case they should have 
failed to have notice of the change of venue. The meeting of 
the policy-holders was duly held on: the 5th- May and the plain- 
tiffs were elected by ballot. There were present 62 policy- 
holders and the same formalities were gone through as 
at the previous meeting with regard to the attendance of 
policy-holders, namely each policy-holder was required: to sign 
his name in the attendance book and did so. I do not think 
it necessary to refer to the correspondence on matters of a 
later date. I will content myself with stating that the directors 
of the lst defendant company refused to recognise the election 
of the plaintiffs as Policy-holders’ Directors. There is one 
matter which in passing I should mention and it is this, that the 
two gentlemen who were appointed by the directors themselves, 
namely Messrs. Raghaviah and Sitarama Rao, refused to accept 
these positions. The position therefore is that no Policy-hold- 
ers’ Directors have been appointed by the directors of the 1st 
defendant company and, if their contention is right, no directors 
have been validly elected by the policy-holders themselves. The 
plaintiffs have therefore filed this suit claiming that they were 
validly elected Policy-holders’ Directors and for injunctions 
against all the defendants. $ 
. . The defences put forward by the defendants at the trial 
were (1) that the plaintiffs were not entitled to sue, the defend- 
ants’ contention being that individually they had no cause of 
action and that the suit should have been filed by the policy- 
holders as a body and the point was also taken that the directors 
themselves could not be sued personally, (2) that the meeting 
of the 21st April. had no power to adjourn itself, and if it had, 
it was not adjourned for a bona fide purpose, and (3) that the 
adjourned meeting was irregular because it was not held. in the 
office of the Ist defendant company as is provided for in the 
Articles of Association. 

I shall now proceed to deal with the defendants’ conten- 
tions. Mr. S. Doraiswami Aiyar on behalf of the defendants did 
not seriously press the defence that the plaintiffs were not entitled 
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to sue in view of the decision of Sir George Jessel, M. R., in 
Pulbrook v. Richmond Consolidated Mining Company! which 
seems lo me to be authority both for the statement that a director 
who has been excluded from acting as a director by the directors 
of a company can sustain an, action in his own name on the 
ground of individual injury to himself and. for the statement 
that such an action can be sustained against the other directors. 
On page 612 Sir George Jessel, M. R, says: 

“The first question is, whether a director who is s improperly and 
without cause excluded by his brother directors from the board from 
which they claim the right to exclude him is entitled to an order restrain- 
ing his “brother directors from so excluding him 

In this case a man is necessarily a.share-holder in order to be a director, 
and as a director he is entitled to fees and remuneration for his services, and 
it might be a question whether he would be entitled to the fees if he did not 
attend meetings of the board. He has been excluded. Now, it appears to me 
that this is an individual wrong, or a wrong that has been done to an indivi+ 
dual. It is a deprivation of his legal rights for which the directors are person- 
ally and individually liable. He has a right by the constitution of the com- 
pany to take a part in its management, to be present, and to vote at the 
meetings of the board of directors. He has a perfect right to know what 
is going on at these meetings.” 


-And on page 613 the contention of the defendants upon 
this point is completely negatived by the following statement: 

“But in a case of an individual wrong, another share-holder cannot 
on behalf of himself and others, not being the individuals to whom’ the 
wrong is done, maintain an action for that wrong.” 

If further authority is needed it is to be found in the 10th 
edition of Buckley on the Companies Acts at page 621 where 
it is stated: 

“A single share-holder may sue the company to enforce any individual 
right of his own, for example, his right to have his vote recorded or his 
tight as a director to restrain his co-directors from excluding him from 
the ‘board.” 

I’ think it is perfectly clear that the plaintiffs are not only 
entitled to maintain this suit but that no other policy-holders 
could on their behalf have maintained it, and further that the 
several defendants, the directors of the Ist defendant company 
have. «properly been impleaded as defendants. 


I now go to the question as to whether or not the meeting 
had power to adjourn itself. Mr. Doraiswami Aiyar’s con- 
tention is that it had no such power. He has in great detail 
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referred to the Articles of Association and in particular to that 
Article which refers to the ordinary general meeting of the share- 
holders of the 1st defendant company which expressly authorises 
an adjournment of that general meeting, that is Art. 46. He 
also refers to the form of proxy which is to be used at that 
ordinary general meeting and in particular draws my attention 
to the fact that on the instrument of proxy it is stated to be 
available at the general meeting of the company and “ any 
adjournment thereof.” I am then asked to contrast those Articles 


with the Articles which ,relate to the policy-holders’ meeting.. 


There is no Article which gives power to the policy-holders’ 
meeting to adjourn. There is no mention of any adjournment 
at all. Then the instrument of proxy authorises its use at the 
meeting of the policy-holders to be held on the day and does not, 
like the proxy to be used at the ordinary general meeting, state 
that it is to be used or may be used at any adjournment thereof. 
Mr. Doraiswami Aiyar, therefore, contends that I am bound to 
infer from the absence of any provision in the Articles of 
Association for any adjournment of the policy-holders’ meet- 
ing, and from the statement in it in the instrument of proxy 
of its exercise on the day of the meeting, with no reference to 
its use at any adjourned meeting, that an adjournment of the 
policy-holders’ meeting is prohibited. I do not in the least agree 
with this contention. The mere absence of any provisions with 
regard to an adjournment ‘does not give rise to an inference 
that a power to adjourn is prohibited. I am satisfied that the 
reasonable view to take is that it never occurred to the com- 
pany when the Articles of Association were framed that it 
would be necessary to adjourn the policy-holders’ meeting which 
is merely for the purpose of transacting the business of elect- 
ing Policy-holders’ Directors and no provision was therefore 
made for such a contingency. Whereas when the company 
had to consider the Articles with regard to the ordinary general 


meeting it had clearly, to provide for a very obvious contingency, 


namely, the adjournment of such a meeting at which a great 
deal of business must necessarily be disposed of and which it 
would be likely on some occasions could not be disposed of at 
one meeting. The fact that no reference is made in the Articles 
of Association to an adjournment of the policy-holders’ meet- 


ing is in my view clearly due to the failure to realise that sueh- 


a contingency might arise. Nor can 1 see any reason why 
there should be any distinction intentionally drawn between 
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the ordinary general meeting and the meeting of the policy- 
holders or why it should be argued that it was intended that the 
ene could be adjourned and, not the other. For these reasons, 
in my vjew, Mr. Doraiswami Aiyar’s contention that an adjourn- 
ment of the policyholders’ meeting is prohibited by the Articles 
of ‘Association is not well founded. 

1 have ‘now got to consider whether the meeting had any 
power to adjourn itself and with regard to this I think it is 
beyond ‘all question that there is a common law right in every 
meeting ` to adjourn itseli—it must -beso—and that every meet- 
ing is entitled to adjourn unless it is prohibited by express enact- 
ment. To say otherwise would be to prevent in a certain 
number of cases the proper business of a meeting being com- 
pleted. it would also enable evilly-disposed persons to obstruct 
and prolong the meeting to such an hour as to make it impossible 
to-continue it further. In such a case as this there must be power 
to adjourn the meeting so that the discussion of the business 
before the meeting can be continued and completed. Quite 
apart from the example I have given, a meeting might quite 
easily be necessarily and honestly prolonged to an hour when 
an adjournment would be inevitable. Let me take for example 
the case of a policy-holders’ meeting for the purpose of elect- 
ing ‘Policy-holders’ Directors. Suppose there should be 24 can- 
didates for election which is by no means an impossible supposi- 
tion. ‘There might be a long discussion with regard to each of 
the candidates, ‘some speakers ‘being in favour of some of the 
candidates, others being opposed. This discussion would take 
a considerable time and, it is quite conceivable, might last many 
hours. According to the contention of the defendants, the dis- 
cussion would have ‘to go on notwithstanding the late hour to 
wHich the ‘meeting had necessarily been prolonged. I think 
that that is an impossible view to take of the matter and I am 
satisfied that, quite apart from common sense, the law also gives 
the right to every meeting to adjourn itself unless there is an 
express prohibition to the contrary. There are some English 
cases upon ‘the point, which, I think, clearly establish this. The 
first of those to which TI propose to refer is The King v. The 
Mayor, Burgesses and Conmonalty of Carmarthen." I do not 
propose to refer to ‘the facts of the case except to say that the 
arestion to be decided in ‘that case was whether a meeting wen 
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had-been adjourned from unavoidable necessity could be so 
adjourned and it was held that it could. . I propose only to refer 
quite briefly: to the passages in the judgments in that case. Le 
Blanc, J., said: : 

‘*Common sense shows that the charter must have meant that the 
corporate body should have power to adjourn in order to conclude such 
business as they had regularly begun, otherwise it would be in the power 
of any person by contrivance to protract the business and prevent the claims 
being effectual. Upon these grounds it strikes me that a peremptory manda- 
mus ought to go.” 

Bayley, J., said: 

“I have no difficulty in saying that the Corporation must of *necessity 
have the power of adjournment, in order to conclude such business as they 
began, and had not time to finish on the charter-day. The business to be 
done is to fill up vacancies in the Corporation, and to receive the claims and 
hear the proofs of such persons as claim. That is the general business of 
the day; which I take it, constitutes one entire business, as much as the 
election of a mayor.” 

Dampier, J., said: . 

. “It seems to me, from the very nature of this case, to be absolutely 
necessary that the corporate body should have the power of adjournment, 
ın order to give effect to the inchoate rights of the claimants, and to guard 
against the possibility of their claims being frustrated by any contrivance.” 
The next case is Stoughton v. Reynolds, in which it was held 
iät the adjournment of a vestry meeting is of commonright 
vested in the parishioners at large and not in the vicar. The facts 
of that case quite shortly were that there were two church- 
wardens of the parish, one of whom was elected by the vicar 
and the other by the parishioners. At the meeting in question, 
the vicar nominated his churchwarden and two candidates were 
put up by the parishioners, one of whom was the plaintiff in that 
case. Some of the parishioners polled for the plaintiff and 
others for the other candidates. But before all the parishioners 
had polled, the vicar, who was in the chair, adjourned the meet- 
ing until the next day. This adjournment was opposed on behalf 
of the plaintiff and by some of the parishioners, but nevertheless 
the meeting was adjourned but several parishioners who re- 
mained at the meeting, although it had been adjourned, conti- 
nued to poll and at the close of the poll that day the plaintiff had 
obtained a majority of the votes. At the adjourned meeting, 
however, the rival candidate to the plaintiff obtained a major- 
ity. It was held by the Court that the plaintiff had been duly 
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elected because the vicar had no right to adjourn the meeting, 
which was a right which was in the persons who constituted 
the assembly and not in the vicar. Lord Hardwicke, C. J., said 
after stating that it must be shown that by law or by some 
custom the vicar himself has power to adjourn a meeting of 
the vestry and finds no authority to the contrary: 

(“What is the consequence? It 1s that the right ıs in the assembly itself, 
ior, if there be an assembly all consisting of equals and there is no custom, 


nor rule of law, to direct the adjournment, the right must be in the persons 
who constitute the assembly.” 


In the tenth edition of Buckley on the Companies Acts, 
on page 615, in the Notes to Art. 55, it is stated: 

“There is a common law right of adjournment of a public meeting.” 

It is not disputed by Mr. Alladi Krishnaswami Aiyar and 
Mr. Narasimha Aiyar on behalf of the plaintiffs that, although 
there is an inherent right in a meeting to adjourn itself, the 
adjournment must be for a bona fide purpose. I think that is 
quite clear as it can never be the law that a meeting can adjourn 
itself for the purpose of frustrating the business which it was 
called to transact. Mr. Doraiswami Aiyar, however, contends 
that this was not a bona fide adjournment of the meeting. He 
frankly concedes that the plaintiffs and those policy-holders who 
voted in favour of the adjournment were moved to do so from 
the purest “id most honest of motives. He stated at the end 
“OF the plaintiffs’ case that he did not propose to call any evidence 
for the purpose of contradicting any statement which any of 
the witnesses for the plaintiffs, and the first plaintiff himself, 
had made in the witness-box. He accepted the whole of the 
evidence of these persons and did not in any way desire to 
challenge it. .That admission of Mr. Doraiswami Aiyar is a 
very frank one indeed and it is one which, in my view, goes 
the full length of establishing the plaintiffs’ case that the meet- 
ing was adjourned for the purpose of getting a better represen- 
tation of policy-holders at the adjournment meeting and that 
only. That is what all the witnesses for the plaintiffs have said. 
Attempts were made in cross-examination to show that the object 
of the adjournment was to defeat the proxies and to secure the 
electioh of persons who would otherwise not have been elect- 
ed had the policy-holders proceeded to an election on that day. 
But one fact stands out clearly and it is this, that there was no 
discussion with regard to proxies at all until the sense of the 
meeting had been taken by Mr. Venkatarama Aiyar, the Chair- 
man, and it had been ascertained that the meeting was entirely 
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in favour of adjourning until another date, the reason for the 
adjournment being that those present thought that although the 
Articles of Association had been strictly complied with, never- 
theless there were numbers of policy-holders who not only had 
no notice of the meeting but could not have had any notice of 
the names of the candidates and that is what all the witnesses 
for the plaintiffs have said. Their evidence is accepted by Mr. 
Doraiswami Aiyar and is uncontradicted by any evidence called 
on behalf of the defendants and he also concedes that there must 
be many policy-holders who do not in fact get to know of the 
meeting. In my view it is obvious that the meeting was ad- 
journed for a bona fide purpose, namely, to enable better repre- 
sentation of policy-holders at the election of Policy-holders’ 
Directors ; and I find as a fact on the evidence that it was that 
reason which brought about the adjournment. The discussion 
and the passing of the other resolutions do not in my view affect 
the question in the least bit. It is, of course, obvious that the 
policy-holders could not pass those other resolutions to the effect 
that they did which could in any way bind the 1st defendant 
company for one reason alone, namely, that to carry out those 
resolutions would have meant an alteration in the Articles of 
Association. The defendants have stressed the discussion and 
the passing of these resolutions which, it is contended, were 
entirely outside the business for which the meeting was called 
and'it is pointed out that the 7th defendant produced a letter of 
instruction to the meeting in which it was pointed out that the 
sole business to be transacted at the meeting was that of electing 
Policy-holders’ Directors. I think myself that the Chairman 
was wrong in allowing those resolutions to be put as all the 
Articles of Association had been complied with with regard to the 
calling of the meeting. If they had not, then it would have been 
the duty of those present to have pointed that out. But I am 
bound to say that though these resolutions were out of order the 
policy-holders were not unreasonable in regarding the procedure 
with regard to calling the meeting and also with regard to the 
proxies as most imperfect and with regard to the proxies un- 
desirable as well. Mr. Doraiswami Aiyar admitted that; even 
if the Articles of Association were strictly complied with, there 
must still be a large number of policy-holders in the mofussal 
and outside the presidency itself who did not get notice of the 
meeting of policy-holders. This, I think, must be obvious, be- 
cause it is only those policy-holders who ‘hold policies aggregat- 
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ing to Rs. 3,000 who are entitled even to a written notice. The 
other policy-holders who are a very large majority have to 
depend on the advertisement in certain newspapers in the Madras 
City and it may be only by mere chance that they come to know 


-of any notice with regard to the meeting, and it was in order 


to remedy this that the resolution to that effect was passed by 
the meeting. As I say it was entirely out of order. With 
regard to the proxies I think that the policy-holders were per- 
fectly justified in the criticisms which they made and which re- 
sulted in the resolution being passed although that was out of 


order. , The position is this, that the company alone has access 


to the list of policy-holders. It is therefore in the position 
of being able to collect proxies in the hands of its agents which 
it can use for whatever purpose it desires at a meeting. The 
policy-holders have no means of ascertaining who are the policy- 
holders entitled to vote at a meeting.’ In the immediate circle 
of their friends policy-holders may know of other policy-holders, 
but-it is impossible for them to know to any useful extent 
who the policy-holders are and to obtain proxies from them 
which they the policy-holders can use at a meeting. This is, of 
course, absolutely one-sided. It means that the company can 
control the voting at the policy-holders’ meeting and secure the 
election of whichever candidate or candidates the company de- 
sires and can bring about the defeat of the candidate the com- 
pany does not desire to have upon its board. A great deal was 
said by Mr. Doraiswami Aiyar about this great and new pri- 
vilege which had been granted under the new Articles of Asso- 


< ciation to the policy-holders. On the face of it it does appear 


to be a privilege. In fact in the hands of a company which does 
not choose to act in a bona fide manner the privilege is no pri- 
vilege at all. The company can itself nominate any candidate 
it desires either by one of its directors who is a policy-holder 
or any of its servants or agents who are policy-holders because 
every policy-holder is entitled to nominate candidates for elec- 
tion. In this way the-company can elect from its policy-holders 
any person or persons whom it may choose to be elected to its 
boards in other words, it can, if it chooses, select mere puppets 
in the hands of the other directors of the board and by means of 
proxies secure the election of them. And it is of importance 
to refer to certain facts which came out at the meeting of the 21st 
April. It appeared that one Mr. T. K. Sundaresa Aiyar was 
the holder of about 80 proxies in his own name, Mr, Sundaresa 
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Aiyar is an agent of the Ist defendant company and it was 
stated at the meeting that this gentleman had gone round in 
a motor-car collecting proxies previous to the meeting. Some 
other proxies were also held by other servants of the 1st defend- 
ant company. It is quite clear that the proxies in the hands 
of Mr. Sundaresa Aiyar were nearly sufficient to defeat the 
unanimous vote of the policy-holders present. But it does not 
need much common sense or effort of imagination to suppose 
that the 1st defendant company had collected these proxies for 
the purpose of using them in a certain way. The Ist defendant 
company was not through its agents collecting proxies merely 
as curios; the intention to do something with those proxies “must 
be attributed to the Ist defendant- company. I think it is beyond 
question that the intention of the Ist defendant company was to 
secure the election of two candidates of their own selection and 
certainly to bring about the defeat of the 1st plaintiff Mr. Watrap 
Subramania Aiyar. I say that for the following reasons. 
During the trial the nomination papers with regard to the candi- 
dates nominated for election were put in and I find this, that 
one of the candidates, Mr. B. Sitarama Rao, who was one of 
those subsequently appointed as a Policy-holders’ Director by 
the directors themselves, was proposed as a candidate by Mr. 
T. K. Sundaresa Aiyar, an agent of the 1st defendant company, 
who was the holder of all these proxies at the policy-holders’ 
meeting. It does not seem to me to be a violent inference to 
draw that Mr. Sundaresa Aivar would have used the proxies 
i a in his hands for the purpose of securing the election of 

Sitarama Rao. I also notice that Mr. Vydianathan was 
aa n as a candidate by Mr. Sundaresa Aiyar. Mr. Sitarama 
Rao was proposed by another policy-holder as well, Mr. K. S. 
Rajagopala Aiyangar, who is one of the advocates at this trial for 
the defendants and is, I believe, one of the Ist defendant com- 
pany’s legal advisers, so that two of the candidates for etection 
were proposed by an agent of the company in whose hands the 
bulk of the proxies were and by one of its legal advisers. I 
have no hesitation in describing Mr. Sitarama Rao as the 1st 
defendant company’s candidate at the election. Mr. Sitarama 
Rao is a gentleman of repute and standing at the bar and no 
doubt would have made an excellent Policy-holders’ Director, 
but the privilege of electing a Policy-holders’ Director is sup- 
posed to be that of the policy-holders themselves and not of the 
Ist defendant company. But there is more than this. During 
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the cross-examination of the plaintiffs’ witnesses and of ‘Mr. 
Watrap Subramania Aiyar himself they were asked questions 
which at first I had some difficulty in seeing had any bearing 
upon this case. The questions put sought to establish the fact 
that there was at the time of the policy-holders’ meeting a body 
called the Policy-holders’ Protection Association and Mr. Watrap 
Subramania Aiyar was asked whether he was not or had not 
been an office-bearer in that association. Those questions were 
founded on wrong premises because the evidence is ‘that 
although there‘had been such an association before the policy- 
holders’ meeting it was defunct at the time of the meeting and 
had been so for some months, but that since the meeting that 
association had been revived. The suggestion of the defendants 
was that Mr. Watrap Subramania Aiyar was the candidate 
put forward by this association that was in fact incorrect, But 
supposing he had been, what was there wrong in a Policy-holders’ 
Protection Association putting forward a candidate who in the 
epinion of that association was a person who was likely to 
usefully represent them on the board of directors and who would 
look after their interests? The questions were put to the wit- 
nesses almost as if the formation of ‘such a body was something 
vefy wrong. Why should it be? Why should not policy-holders 
form an association for their own protection? There are in 
this Insurance Company as in others a very large number of 
policy-holders, a great many of whom have no doubt paid their 
premia for very many years and have done so with the object 
that at their deaths the policy money should go to their repre- 
gentatives, or, if they had insured for a term of years that they 
themselves should get the policy money. Why should they not 
form an association to protect their interests when they have 
invested a very large amount of money in the company in the 
shape of premia? But the fact that Mr. Watrap Subramania 
Aiyar was supposed to be the candidate of this supposed ‘asso- 
ciation, that is the Policy-holders’ Protection Association, clearly 
shows one thing, namely, that he was on account of that asso- 
ciation a person whom the directors did not desire to have elect- 
ed to the board as a Policy-holders’ Director. Mr. Watrap Subra- 
mania Aiyar, from what I have seen of him in the witness-box, 
is what can be described as a live wire and the fact that the 
Ist defendant company regard the formation of an association 
for the protection of policy-holders as being an association hos- 
tile to themselves, as they obviously do, leads to the not un- 
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reasonable inference that the business of the 1st defendant com- 
pany is being carried on in a way which is likely to cause dis- 
satisfaction to the policy-holders. I think that it is quite clear 
that the proxies in the hands of the company’s servants at the 
meeting of the 21st April would have been used for the pur- 
pose of securing the election of those candidates who had been 
proposed by the company’s agents and would most certainly 
have been used to bring about the defeat of Mr. Watrap Subra- 
mania Aiyar. Anything more likely to create feelings of dis- 
trust and suspicion in the minds of the policy-holders present 
at that meeting than this it is impossible to imagine. But it 
is because of these resolutions which were passed that Mr. 
Doraiswami Aiyar contends that the meeting had no right to 
adjourn itself. He admits that the meeting did so, as I have 
already said, for the purpose of securing better representation 
of policy-holders at the next meeting. He does not challenge 
the bona fides of the policy-holders. He admits that they were 
perfectly honest but he seeks to distinguish between bona fide 
in fact and bona fide in law. His argument is based upon a sort 
of theory of constructive mala fides; that is, however honest 
and high-minded a person may be in, fact, in law he is dishonest 
and mala fide. That proposition strikes me as being an 
astounding one on the face of it. How can these persons who 
have been awarded by Mr. Doraiswami Aiyar the highest testi- 
monials as to their bona fides and honesty be said in law to 
have been dishonest and mala fide? I confess that I cannot 
follow Mr. Doraiswami Aiyar’s argument. Either they were 
bona fide or they were not. Elsewhere apparently an attempt 
to establish this strange proposition was made but was most 
ruthlessly dealt with by Lord Watson in Adams v. The Great 
North of Scotland Railway Company.” In another case, 
namely AVexandar v. Bridge Allan Water Co." a Scotch case, 
one of the Judges had said: 


“That which the law has stamped with the character of legal cor- 
ruption may exist where the motives are perfectly pure, as no one can 
doubt was the case here,” 


and in Adams v. The Great North of Scotland Ratlway Com- 
pany™ it was attempted to apply that ruling, i.e., the theory of 
“constructive corruption” or “constructive dishonesty”. On 
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page 46 dealing with that argument Lord Watson said as 
follows: 

“I feel bound to protest agamst the view expressed by some of the 
Scotch Judges in the cases to which we ‘have been treferred at the Bar, 
with regard to what they call ‘constructive corruption.’ I suppose that as 
well as ‘constructive corruption’ you may may have ‘constructive bribery’ 
and "constructive falsehood.’ The meaning of it appears to be this: that 
in order to satisfy the ends of justice in dealing with the validity of an 
award, it is necessary to invoke this constructive principle of which I have 
under all circumstances the greatest distrust; and that for the purpose 
of doing justice it is necessary to call a man ‘corrupt’ who is not 
corrupt but honest, to call a man ‘bribed’ who never listened to an improper 
suggestion from any quarter, to call a man ffalse’ who never uttered a 
falsehood. I do not doubt that corruption might be inferred from the 
terms of an award; and it 15 clear that, if Lord Thurlow used the expres- 
sion ‘constructive corruption’ in Colquhoun v. Corbet [(1784) 2 Paton’s 
App. 626], he must have used it in that sense. Even in that case the term 
is inappropriate, because such corruption is actual and not constructive.” 

Lord Bramwell at page 47 said: 

$ “My Lords, I am entirely of the same opinon, and I desire to ex- 
press my hearty concurrence in what has been said by my noble anà 
learned friend opposite (Lord Watson) about ‘constructive corruption.’ 
l think that that and similar expressions are only used by persons who 
have a desire to bring about a certain result, and do not know how to do 
so by the use of ordinary and intelligible expressions.” 

I think that the observations of those two eminent Law 
Lords are quite sufficient to dispose of Mr. Doraiswami Aiyar’s 
theory of constructive dishonesty and constructive mala fides. 
These observations dispose of the question as to whether the 
meeting had the power to adjourn itself and whether it did so 
for a bona fide purpose. The answer is, the meeting had the 
right to adjourn itself and did so for a perfectly bona fide 
purpose. 

The next question which I have got to consider is whether 
the adjourned meeting was a valid one or not, not in the sense 
that the meeting had no right to adjourn itself but whether that 
adjourned meeting was a regular one. A great deal of time 
was occupied in argument on behalf of the defendants and some 
in cross-examination, in order to show that the effect of adjourn- 
ing the meeting was to make the proxies valueless; in other 
words, that the proxies were only good for the first meeting and 
not for the second and that therefore the very fact of the adjourn- 
ment was to disenfranchise all those policy-holders who had 
chosen to appoint proxies instead of themselves voting and it 
seems to have been the view of some of the policy-holders 
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But the defendants who seem to me to have raised every 
possible contention in the course of what I can only describe 
‘as very bitter litigation raise the further point that the meeting 
was invalid because instead of taking place in the company’s 
. Office as is provided for in the Articles of Association and which 
was the place at which the meeting of the 21st April was called, 
the meeting took place in the Mahajana Sabha Hall. Before 
dealing with this contention I propose to state that the meeting 
of the 5th May was in other ‘respects perfectly regular. - No 
ohe appears to have voted at that meeting who was not entitled 
to vote and the voting was by ballot. I particularly asked the 
question of the defendants as to-whether they could show that 
any person’ who voted on that occasion was not qualified to 
vote. This is a matter which could easily be ascertained because 
the book in which the signatures of all those who were present 
at the meeting were taken was handed to the defendants during 
the trial for the purpose of being examined ånd Mr. Doraiswami 
Aiyar is unable to point out a single instance of any pere”. ar Za- 
lified to vote who did so. Therefore no unqualified.person voted 
at that meeting, nor can it be suggested that persons who desired 
to vote were prevented from doing so by the change. of venue. 
The change was advertised- in the press, hand-bills were distri- 
buted and the extra-precaution was taken of stationing people at 
the ‘office of the Ist defendant company in order to re-direct 
policy-holders to the Mahajana Sabha Hall. No evidence has 
been called by the defendants to show that any single policy- 
holder was through this change of venue prevented from voting 
and Mr. Doraiswami Aiyar does not suggest that such was the 
case. But nevertheless it is said that the meeting wes irregular 
and the election at it of the plaintiffs invalid because of this 
change of venue. The first question to be asked is why was 
the venue changed? At the meeting of the 21st April it was 
decided that the adjourned meeting was to take place at the 
office of the 1st defendant company, and I think upon the evi- 
dence given in this case that the 7th defendant did say verbally 
that the company would give all facilities for thaf meeting. As 
a matter of fact the company proceeded to appoint its’ own 
directors in haste. Having done so it is clear that it refused 
to give the facilities for the meeting being held in its office 
and the other. facilities which the policy-holders desired; in 
fact, it clearly and definitely declined to allow the office to be 
used for the purpose of the adjourned meeting. The policy- 
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Holders therefore selected the’ Mahajana Sabha Hall It was 
the deliberate act of ‘the defendants that caused this change of 
venue and ‘Mr. Alladi Krishnaswami Aiyar has- argued with 
gteat force that it does not lie in the mouth of any one who 
“has by his own act prevented something taking place after- 
‘whirds to take ‘exception to that state of affairs ‘and to use that 
' statė of affairs for his own benefit. I think that that argument 
‘is a perfectly sound one. It seems to me that it would be a tra- 
g vesty of thé law if a person who has deliberately’ brought about 
“a state of affairs should be allowed to take exception to that 
“state df affairs and use that changed state for his own advantage. 
Two cases were referred to, which are cases arising out of con- 
tract, where the principle of law that a party shall not take 
“advantage of his own wrong or of an eygnt brought about by 
‘his own act or omission was discussed. ‘The first case is New 
` Zealand. Shipping Company v. Societe des Ateliers et Chantiers 
‘de France™ In that case the respondents contracted to con- 
struct a steamer for the appellants and the contract contained 
a stipulation that if the builders should be unable to deliver the 
' steamer within, in the event of France becoming engaged in a 
European War, eighteen months from the date agreed by the 
contract for.completion ‘thereupon this contract shall become 
‘void and all money paid by the purchasers shall be repaid to 
them.’ In.this case it was held that the contract was void and 
not. merely voidable because its non-fulfilment had not been 
“brought about by any wrongful act or default on the part of 
-the builders and it was said that a stipulation in a contract that 
if shall be void in a certain event is to be construed according 
to its natural meaning, subject to the principle of law that a 
party shall not take advantage of his own wrong or of an event 
brought. about by his own act or omission. On page 6 Lord 
Finlay in discussing this principle states: l 
` “It is a principle of law that no onè can in such case take advantage 
of the-existence of a state of things which he himself produced. This is 
illustrated by. the case of Roberts v. Wyatt .[(1810) 2 Taunt 
268 at 276]. K There. the plaintiff had purchased an estate, and 
it was provided in the contract that the vendors should make 





“on the’ appointed day, the agreement should be utterly void’.” 
; 13. (1919) A, C. 1 (ELL). 
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` The defendant refused to make a good title and this prin- 
ciple was applied against him. Continuing, Lord Finlay says: 
“Lord Ellenborough applied the same principle to a case in which it 
was alleged that a lease became void by the failure of the lessee to pay 


the rent. I may quote the following sentences from his judgment: ‘In this 
case, as to this proviso, it would be contrary to an universal principle of 


Jaw, that a party shall never take advantage of his own wrong, if we were 
‘to hold that a lease, which in terms is a Jease for 12 years, should be a 


lease determinable at the will and pleasure of the lessee; and that a lessee 
by not paying his rent should be at liberty to say that the lease is void” 


In Quesnel Forks Gold Mining Company Limited v. Ward 
and ten others“ this principle was also dealt with. I think that 
the defendants cannot be heard të say that the change of venue 
was an irregularity such as to make the meeting of the 5th May 
invalid. Quite apart from this I think that this is an objection 
which the defendants themselves are not entitled to make. It 
is true that the Articles of Association provide for the meeting 


‘being held in the 1st defendant’s office, but in what way have 


the defendants been injured? They have not shown that they 
suffered any injury whatever by-the change of venue. The 


‘only persons who might complain—and they have not—are the 
_policy-holders. And, moreover, I cannot see that the provision 


|| 


in the Articles of Association that the meeting is.to be held at 
the company’s office is an essential one. So long as the meeting 
was properly convened and regularly conducted, it does not seem 
to me to matter very much where the meeting is held. But in 
‘any case the first meeting was in fact held in the company’s office 
strictly in compliance with the Articles of Association and I 
think that it would have been permissible at that meeting. whtn 
it passed the resolution for an adjournment if it had then been 
thought to be more convenient to have adjourned the meeting 
to a place other than the 1st defendant’s office. For the reasons 
I have given, in my view there is nothing in this last contention 


of Mr. Doraiswami Aiyar. 


The result is that the defendants have failed upon all points, 


‘and the plaintiffs are entitled to all the reliefs they claim in this 


suit. In these circumstances, it is hardly necessary for me to 
deal with one of the contentions of the plaintiffs, namely, that 
in any event the appointment made by the directors was invalid. 
Since I have held that the meeting of the 21st April was properly 
adjourned and that the adjourned meeting was a valid one, it 
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follows that no appointment made by the directors of other 
persons to be Policy-holders’ Directors could be valid. But I 
wish to say something more and it is this, that even supposing 
there had been some irregularity which would have made the 
adjourned meeting of the policy-holders invalid, in my view 
the directors were not entitled when they did to make the two 
appointments they made. They purported to act under Art. 77 
of the Articles of Association. I have already referred to this 
Article, but I repeat it again. It provides that “if at any 
policy-holders’ meeting the election of Policy-holders’ Directors 
does nat for any reason (whether by the policy-holders present 
not choosing to elect any person or by no eligible person being 
available for election at the méeting or by the meeting being 
dissolyed for want of a quorum or otherwise) take place, it shall 
be deemed that no Policy-holders’ Directors are elected by the 
policy-holders for the year.” The directors decided that no 
Policy-holders’ Directors had been elected by the policy-holders 
and proceeded to appoint their own two nominees to fill up the 
two vacancies; but although the Policy-holders’ Directors had 
not at that date been elected'there was no warrant for the direc- 
tors acting in this way. It follows that if an adjourned meeting 
is merely.a continuation of the first meeting, and is in fact the 
meeting, until that meeting is over and until the pdlicy-holders 
have definitely and unequivocally expressed their intention not 
to elect Policy-holders’ Directors or shown clearly that they are 
not inclined to do so, Art. 77 cannot apply at all. The only part 
of.that Article which it is suggested by the defendants can pos- 
sibly apply is that’ part which relates to the policy-holders present 
not choosing to elect any person. It is true that at the first 
meeting no directors were elected, but it is perfectly manifest 
that so far from not choosing to elect Policy-holders’ Directors 
the whole of .the efforts of the policy-holders was directed to 
obtaining a better representation amongst the policy-holders at 
the election with a view to the candidate who would be the real 
choice of the policy-holders being elected; and it is clear the 
directors cannot take advantage of Art. 77 and that the appoint- 
ment, of the two directors by the defendants was invalid. 


_ There is only one other thing that I desire to say and it is 
this. I think that it is a most deplorable thing that this case 
was not settled and that it should have been fought out to the 
bitter end by the defendants. Efforts were made by disinterest- 
ed persons to bring about a settlement and at one time it did 
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appear that a settlement reasonable and honourable to both par- 
ties would result, but nothing came of thosé efforts. However 
during the course of Mr. Doraiswami Aiyar’s argument at my 
suggestion an offer was again made by the defendants and. it 
was that there should be another election held by the policy- 
holders, that every facility should be given for it and that the 
defendants would undertake-not to interfere in that election. 
This offer seemed to me to be a very reasonable one. However 
Mr. Alladi Krishnaswami Aiyar and Mr. Narasimha Aiyar and 
those-associated with them and the plaintiffs carefully considered 
the matter and Mr. Narasimha Aiyar asked that the Court might 
be cleared in order that he might state to me the reasons why his 
clients viewed that offer of the defendants with the gravest mis- 
givings and questioned its'bona fides. The Court was cleared 
and I listened to his statement and also to what Mr. Doraiswami 
Aiyar had to say in answer to it. I do not think it right or 
necessary to say anything of what was stated to me. I merely 
content myself with saying that I am satisfied that the defend- 
ants’ offer was declined by the plaintiffs in their honest belief 


that it was not bona fide. More than that I do not think it - 


necessary for me to say. 
The result must be that the plaintiffs are declared validly 


elected “Policy-holders’ Directors” of the ioe Huanot com- 
pany for the year 1928 and unfil the election of such directorg 
for 1929 and that it must be declared that the Ist defendant 
company had and has no power to nominate Policy-holders’ 
Directors for the year 1928, that there must be an injunction 
against all the defendants restraining them from excluding the 
plaintiffs or in any way restraining or interfering with the 
plaintiffs acting or attending as directors of the Ist defendant 
company and also an injunction against all the defendants from 
making any further nomination or nominations as Policy- 
holders’ Directors. The plaintiffs must have the taxed costs 
of this suit. This case was a long fought out one and a diff- 
cult one and in my view justifies me in awarding the plaintiffs’ 
costs on higher scale and seeing the acts complained of were 
both done by the directors (but otherwise) they are individually 
and personally liable. I order the costs to be borne by them 
and met by the Ist defendant company. I certify for two 
counsel. oe We ; 


- A.S.V. Declaration and Injunction granted. 
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TENTE [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AF MADRAS. 


. | Present:—Sir.Murrdy Courts TROTTER, Kt., Chief 
Justice, Mr. Justice RAMESAM, MR. Justice WALLACE, MR 
Justice BEASLEY AND Mr. JUSTICE TIRUVENKATACHARIAR. 


The Commissioner of Income-tax, Madras . . Referring Officer* 


ae v. * . - PE fat cee 
A.L.8.P.P.L. Subramanian Chettiar ia even 
and others 2 ~ -Assessees. 


_ _Angome-iax Act (XI of 1922), $ 10 (2) (4#)—Partner—Loan by, to 
partnership in addition to subscribed capttal—Interest paid to him by partner- 
ship on—Deductton of amount of—Right of partnership to claim ` 


Two persons entered into a partuership according to the terms of 
which they contributed to the initial capital in a certain ratio and were 
to: share ‘the profit and loss in a certain ratio. The deed of partnership 
also contemplated that, if necessary, further sums-might be contributed 
ly either party to the additional capital of the business and that interest 
should be charged upon it. Both the partners advanced sums as addi- 
tional capital and interest was paid to them by the partnership on ths 
fums so advanced by them. 

Held by the Full Bench that the interest so paid to the partners was 
a legitimate item of business expenditure within the meaning of S. 10 (2) 
Ini) of the Indian Income-tax, Act. K 

‘Per The Chief Justice and Ramesam; [—Where a partner as partner 
lends money beyond the inittal capital fo the ‘partnership at an agreed 
rate af interest and the mbney is used for capital expenditure, the interest 
paid by the partnership to film in the year of assessment must be deducted 
in estimating the profits or gains of the partnership within the meaning 
ules. 10 (2) (ili). 

. Per Wallace and Beasley;-JJ—An alleged borrowing of capital may 
le a mere-devite to evade the Act and not a genuine loan 

Per Tirwvenkaiachariar, J—The word “capital” in its true sense 

means the sum which a partner contributes under the agreement of partner- 
ship for the purpose of commencing or carrying on the business and which is 
intended to be risked by him in the business. 
. . Jt isa question of fact in each case whether the further advance made 
by a partner over and above the capital agreed to be put in by him 18 really 
a loan by him tothe partnership or an increase of his capital in the business 
made with the consent of the other partners 

‘Cases stated under section 66 (3) of Act XI of 1922 by the 
Commissioner of Income-tax, Madras, in the matter of the assess- 
ment of (1) A. L.S. P. P.L. Subramanian Chettiar and (2) 


— 








*Ref. Cases Nos, 21 and 22 of 19%, . 20th March, 1928, 
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A.RS.S.P. Subramanian Chettiar in the one case and in the 


matter of the assessment of (1) A.L.S.P.P.L. Subramanian 
Chettiar, (2) A.R.S.S.P. Subramanian Chettiar and (3) P.S. 
A.R. Lakshmanan Chettiar in the other, referring for the opinion 
of the High Court the following question, viz.: 


“If a partner in addition to the subscribed capital lends to the partner- 
ship, of which he 18,4 member, a certain sum of money on the distinct under- 
standing that in respect of this loan he is to receive interest from the partner- 
ship, whether or not the interest paid to the partner is a legitimate item of 
business expenditure within the meaning of section 10 (2) (iii) of the Indian 
Jneome-tax Act.” 


The Commissioner’s references were as follows :— 


R. C. No. 21 of 1926.—In pursuance of the order quoted above 
I have the honour to refer the following case for the opinion of 
the High Court under section 66 (3) of the Indian Income-tax 
Act, 1922. 


2. The petitioners are Messrs. A.L.S.P.P.L. Subramanian 
Chettiar and A.R.S.S.P. Subramanian Chettiar of Devakottai. 
From the year 1900 they were carrying on money-lending business 
in partnership with others at Tiruppur and Palladam under the 
vilasam A.L.S.P.P.L. On 29th Chitrai, Siddharthi (12—5—1919) 
the partners other than the petitioners retired and the business was 
continued by the petitioners jointly. The terms under which they 
are carrying on the business in partnership are contained in a deed 
executed by them on 29th July, 1921. A translation of the deed 
is appended—Exhibit A. According to the deed the share capital 
of the business is Rs. 21,000, of which the senior partner A.L.S. 
P.P.L. Subramanian Chettiar has subscribed Rs. 15,750 as his 
3|4th share, and the other partner A.R.S.S.P. Subramanian 
Chettiar has subscribed Rs. 5,250 as his jth share; the profit or 
loss of the business is to be enjoyed by them in proportion to their 
shares; and on the amounts standing to the credit of each of the 
partners in the partnership accounts, interest at certain stipulated 
rates should be charged. 


3. For the assessment of the year 1925-26 based on the accounts 
of 1924-25 the petitioners were called upon by the Income-tax 
Officer, Erode, to make a return of their income under section 22 (2) 
of the Income-tax Act. They returned a profit of Rs. 26,166 froro 
business. The Income-tax Officer called on them under section 23-(3) 
of the Act to adduce evidence in support of their return. They 
produced their accounts which were examined by the Income-tax 
Officer. The Income-tax Officer noticed that in arriving at the 
income shown in their return the petitioners had deducted certain 
inadmissible charges and the interest paid to the partners on their 
advances to the firm amounting to Rs. 40,835 as under :— 


R—53 
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A.L.S.P.P.L. Subramanian Chettiar .. ~ Rs. 40,757. 
A.R.S.S.P. Subramanian Chettiar . Rs. 78. 


The Income-tax Officer found that the sums on which this 
-interest -was paid were advances of capital made by the partners 
for conducting and developing the business. He declined to admit 
the interest paid to the partners as a deduction from the profits of 
the firm on the ground that it represented a part of the profits of 
the partnership distributed to partners. He determined their total 
and taxable income to be Rs. 67,722 and charged income-tax and 
super-tax on this amount. 


4. The petitioners appealed to the Assistant Commissioner 
and tontended that a sum of Rs. 39,854 shown in the accounts as 
interest paid to the Madras shop of the senior partner A.L.S.P. 
P.L. Subramanian Chettiar should be allowed asia deduction in 
computing the profits of the partnership. The Assistant Commis- 
sioner called for and examined the accounts of the partnership. 
“The sum of Rs. 4,01,251 standing to the credit of the Madras 
‘shop was made up thus: 

č 4 f Rs. 

(1) By transfer from an old account of the ; 

business adjusted in 1919. This presum- : 
ably represents previous years’ profits .. 1,45,145 

(2) By share of profit in No. 2 account of the 

business adjusted in 1921 ae 

(3) By share of profit in a partnership at Coim- 

batéretadjusted-in 1921 es 1,341 

(4) By transfer from Thavanai account of AR. 

S.S.P. Firm, Namakkal, adjusted on 12th 


Tawi 


84,680 


go x April, 1924 i 73,890 
(5) By interest on the above sums up to 12th 

April, 1925 < ..-  1,71,195 

4,76,251 
Deduct amount transferred to current account 

in February, 1924 oe 75,000 


. Total i 4,01,251 


The bulk of the working capital of the partnership was put 
in by the partners. On the evidence before him, the Assistant 
Commissioner found that the subscribed capital of Rs. 21,000 was 
merely nominal, that there was an implied agreement between the 
partners, as suggested by the partnership deed, that additional 
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capital should be invested by the partners and that the large amounts 
which stood to the credit of the senior partner represented such 
advances of capital. In the light of this finding he was of opinion 
that the ‘interest’ paid to the partner on these advances of capital 
was merely an assignment to him of a part of the net profits and 
that the provision in the partnership deed for such assignment 
made no difference to its character. He, therefore, upheld the 
Income-tax Officer’s order disallowing the interest of Rs. 39,854 
paid to the senior partner. He, however, made certain other allow- 
ances and reduced the taxable income of the firm to Rs. 66,001. 
A copy of his order is appended—Exhibit B. 


5. The petitioners then applied to the Commissioner under 
section 66 (2) of the Income-tax Act and required him to state a 
case to the High Court on the question of the admissibility of the 
interest paid to the senior partner as a deduction in computing the 
profits of the firm. My predecessor Mr. Strathie held the view that 
interest paid to a partner could be allowed as a deduction only 
when it was proved that the partner had made a bona fide legal 
loan to the firm and that the question whether there has been an 
advance of capital to a firm by one of its partners or a bona fide 
borrowing of money by the firm from that partner was one of 
fact in each case. This view is supported by the decision of the 
Allahabad High Court in In the matter of Lalla Mal, Hardeo Das. 
It was also adopted by their Lordships the Chief Justice, Mr. 
Justice Krishnan and Mr. Justice Beasley in deciding three applica- 
tions under section 66 (3) of the Income-tax Act. last year. It 
was in view of this expression of opinion by their Lordships that 
Mr. Strathie who had made a referencg to the,High Court (Refer- 
red Case No. 16 of 1925) on a similar question subsequently with- 
drew it with the consent of the party, M.A.R.N.’ Ramanathan 
Chetty, and by leave of the Court. In the present case Mr. Strathie 
agreed with the finding arrived at by the Assistant Commissioner 
on an examination/of the partnership accounts that the sums ad- 
vanced by the partner A.L.S.P.P.L. Subramanian Chettiar were 
advances of capital and, as he was of opinion that no question of 
law was involved, refused to state a case for the decision of the 
High Court. A copy of his order is appended—Exhibit C. 


6. On an application under section 66 (3) of the Income-tax 
Act I have been directed to refer the following question for the 
decision of the High Court: $ 


“If a partner in addition to thelsubscribed capital lends to the partner- 
ship, of which he is a member, a certain sum of money on the distinct 
understanding that in respect of this loan‘he is to receive interest- from the 
partnership, whether or not the interest paid to the partner is a legitimate 








~ 


1. (1923) L.L.R. 46 A.I. 
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item of business expenditure within the meaning of section 10 (2) (ñi) 
‘of the Indian Income-tax Act.” 


7. I should perhaps explain why such a question is raised 
and how it is of importance. The firm now assessed is an un- 
registered firm. Its partners, therefore, cannot get the benefit of 
S. 48 of the Income-tax Act, i.e., the assessment is not being made 
ultimately on them as individuals as it would be under the English 
Income-tax Law but on the firm as such. The firm must pay the 
tax and the partner cannot get a rebate even though his personal rate 
[of tax may be lower than that applicable to the income of the firm. 
Mr. A.L.S.P.P.L. Subramanian Chettiar suffered a loss in his 
business during the year of account. If the sum now in question, 
vig., Rs. 39,854 be eliminated from the firm’s assessable income, the 
tax payable by the partnership in which he is a partner will be 
considerably reduced; he will not, however, pay tax in his indivi- 
dual assessment on the whole sum of Rs. 39,854 which he is 
said to have received as interest because a portion of this sum 
will have to be set off against his business losses, t.e., if this 
Rs. 39,854 is assessed in the hands of the firm, the Crown will 
secure considerably more tax than would result from an assess- 
ment of the same sum as part of the income of the individual 
partner. This may appear inequitable, but it has to be remembered 
that members of unregistered firms enjoy certain advantages, e.g., 
a member of several unregistered firms “suffers” tax indirectly on 
his share of each firm’s income only at the rates applicable to 
the income earned by such firms and not at the rate applicable to 
his individual total income (which includes his share of income 


of the various firms) though the latter rate may be higher. He 


may also benefit by the proviso to section 55 (as the senior partner 
lof the firm in question has benefited in his individual assessment) 
under which if the firm has paid super-tax his share of its income 
is not taken into account in determining ‘his individual income liable 
to super-tax. There is nothing whatever to prevent any firm from 
applying for and securing registration under section 2 (14) of the 
Income-tax Act and the rules framed thereunder, if as in the present 
case it is constituted under a partnership deed specifying the part- 
ner’s shares. The fact that there are numerous unregistered 
firms indicates that if they lose in some ways they stand to gain 
in others and that the advantage of remaining unregistered appears 
to them to outweigh its disadvantages. 


8. Regarding the form of the question before their Lord- 
ships I venture to submit that the use of the words “lends” and 
“loan” places me in a difficulty. I would answer the question as 
it stands in the affirmative but would add that that answer cannot 
benefit the petitioners because in this case there has been no lending 
but only the usual advance of capital by a partner. The petition- 
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ers’ case appears to be based on the maxim that “a partner in a 
firm can have a dual capacity, that of a creditor of the firm as well 
as that of a partner in it.” I do not wish to dispute the truth of 
this maxim. I agree that a partner may be invested with this 
“dual capacity” if, for instance, he has lent a definite sum of money 
to the firm on a formal document, or if the profits of the firm 
remain undistributed temporarily and if it is the practice of the 
firm to pay interest in such a case. But I emphatically deny that 
there are any ‘circumstances in the present case to justify the view 
that the petitioner was a creditor to the firm in respect of the sum of 
Rs. 4,01,251 standing to his credit in the books, even though part 
of his profit from the partnership may have taken the shape of 
interest on this sum. The sum in question was not deposited tem- 
porarily for reasons unconnected with the business. It remained 
invested for about 6 years, obviously because the business required 
it, the subscribed capital of Rs. 21,000 being wholly insufficient. 
The fact that interest was charged on this “surplus capital” in the 
accounts is no proof that it was a loan. It is no uncommon thing 
for a merchant trading on his own account, and not in partner- 
ship, to charge interest on his own invested capital as a business 
expense in the accounts, and to reckon as his business profit only 
the surplus remaining after this deduction has been made. The 
petitioners’ manner of keeping their accounts is merely an adapta- 
tion of this practice to the requirements of a partnership. 

9. My opinion, therefore, is that the petitioners are not enti- 
tled to a deduction of the interest paid to the partner on his advances 
of capital and that the question propounded by them does not 
arise out of the facts of the case. 

R. C. No. 22 of 1926.—In pursuance of the order quoted above 
I have the honour to refer the following case to the High Court 
under section 66 (3) of the Income-tax Act, 1922. G 


2. The petitioners in this case are the firm of Messrs. A.L.S. 
P. P. L. Subramanian Chettiar, A. R. S. S. P. Subramanian 
Chettiar and P.S.A.R. Lakshmanan Chettiar. From the year 
1902 petitioners Nos. 1 and 2 above were carrying on business in 
partnership with others at Gobichettipalayam and Bhavani under 
the vasam “A.L.S.P.P.L.” On the 26th Vaikasi, Siddharthi 
(7th June, 1919) the partners other than the first and second peti- 
tioners retired from the business. Thereafter these two persons 
admitted a third partner P.S.A.R. Lakshmanan Uhettiar and are 
continuing the business in.partnership. The terms under’ which 
they are said to have been carrying on the business are contained 
in a deed of partnership executed by them on 29th July, 1921. A 
translation of the partnership deed is appended—Exhibit A. Accord- 
ing to the deed the share capital of the business is Rs. 20,100 of 
which the first partner A.L.S.P.P.L. Subramanian Chettiar has 
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subscribed Rs. 11,306-4-0 for his 9|16th share, the second partner 
A.R.S.S.P. Subramanian Chettiar has subscribed Rs. 6,281-4-0 
for his 5|16th share, and the third partner P.S.A.R. Lakshmanan 
Chettiar has subscribed Rs. 2,512-8-0 for his 1|8th share. The 
profit or loss of the business after deducting the expenses is said 
to be enjoyed by them in proportion to their shares. The deed 
further provides that on the amounts other than the share capital 
standing to the credit of the partners in the partnership accounts 
interest at certain fixed rates should be charged. 

3. For the assessment of the year 1925-26 based on the 
accounts of the year 1924-25 the petitioners were called upon by 
the Incpme-tax Officer, Erode, to’make a return of their income. 
They returned a profit of Rs. 15,016 from business. The Income- 
tax Officer called on them to adduce evidence in support of their 
return. They produced their accounts which were examined by 
the Income-tax Officer. The Income-tax Officer noticed that in 
arriving at the income shown in their’ return the petitioners had 
deducted certain inadmissible charges and interest amounting to 
Rs. 23,471 paid to one of the partners A.L.S.P.P.L. Subra- 
manian Chettiar on his advances to the firm. He found that the 
sums on which this interest was paid were advances of capital 
made by the partner for conducting and developing the business. 
He declined to admit the interest so paid as a deduction from the 
profits of the firm on the ground that it represented a part of the 
profits of the firm distributed to one of its partners. After making 
certain other adjustments the Income-tax Officer determined the 
total and taxable income of the firm to be Rs. 43,342 and levied 
income-tax on this income. 

4. The petitioners appealed to the Assistant Commissioner 
and contended that the sum of Rs. 23,471 paid to the partner 
A.L.S.P.P.L. Subramanian Chettiar as interest on his advances 
to the firm should be allowed as a deduction in computing the 
taxable income of the firm. The Assistant Commissioner examin- 
ed the accounts of the partnership from its inception, j.e., from the 
year 1919. The sum standing to the credit of the partner 
A.L.S.P.P.L. Subramanian Chettiar, wis., Rs. 236,242 was made 
up thus: > 


(1) By transfer from head-quarter account adjusted 
in April, 1920. This presumably represents 
earlier profits ; . 61,329 
(2) By share of profits received on dissolution of a 
partnership conducted by the senior partner 
with two others in the years 1911-1914 S 
ed in April, 1922 . 33,500 
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ath Rs, 


(3) By dai ustment through the accounts of A.R.S. 
S. P. Firm, Namakkal, in June, 1924 (as for 


April, 1924) . 67,418 
(4) By interest on the apoye suns up to 12th Ani 
1925 .. 73,995 
dhe sur a nen 
ee Total .. 2,36,242 


On the evidence before him the Assistant Commissioner found 
that the subscribed capital of Rs. 20,100 was merely nomigal, that 
there was an understanding between the partners as suggested by 
the partnership deed that additional capital should be invested in 
the partnership and that the amounts standing to the credit of the 
partner represented such advances of capital. In the light of this 
finding he was of opinion-thal the interest paid to the partner on the 
sums advanced by him as capital for the business was merely an 
assignment of part of the profits in his favour. In the result he 
agreed with the order of the Income-tax Officer in disallowing the 
payment of interest. A copy of his order is filed as Exhibit B. | |, 

5. The petitioners then applied to my predecessor under sec 


tion 66 (2) of the Income-tax Act and required him to state a case: 


to the High Court on the question of the admissibility of interest 
paid to the partner as a deduction in computing the profits of the 
firm. He declined to state a case to the High Court on the ground 
that no question of law arose. A copy of his order is appended 
—Exhibit C. 

6. Onan application made under section 66 (3) of the Income- 
tax Act I have been directed to refer the following question for 
the decision of the High Court : 

“If a partner in addition to the subscribed capital lends to the part- 
nership of which he is a member a certain sum of money on the distinct 
understanding that in respect of this loan he is to receive interest from 
the partnership, whether or not the interest paid to the partner is a 


Icgitinvate item of business expenditure within the meaning of S. 10 (2) (iii) . 


of the Indian Income-tax Act.” 

7. I have been directed to refer the same question in the 
case of the A.L.S.P.P.L. Firm, Tiruppur, and for reasons ana- 
logous to those given in my reference in that case I am of opinion 
that the question does not arise on the facts of this case. 

M. Patanjak Sastri for Commissioner of Income-tax, 
Madras. 

K. S. Krishnaswami Aiyangar and V. Rajagopala Aiyar 
for Assessees. 
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The judgment of the Court was delivered by 

The Chief Justice and Ramesam, J—This case has been 
referred to us under section 66 (3) in pursuance of an order 
of this Court requiring the Commissioner of Income-tax to state 
a case and refer it. 

The facts of the case are as follows:—According to a deed 
of partnership, dated 29th July, 1921, Exhibit A, A.L.S.P.P.L. 
Subramanian Chettiar and A.R.S.S.P. Subramanian Chettiar 
entered into a partnership according to the terms of which the 
former contributed Rs. 15,750 as his ? share of the capital and 
the latter contributed Rs. 5,250 being 4 share of the capital, 
the initial capital agreed being Rs. 21,000 and they were to 
share the profit and loss in the ratio of 3 to 1. The document 
also contemplates that, if necessary, further sums may be con- 
tributed by either party towards the additional capital of the 
business and that interest should be charged on it. The Com- 
missioner has found that the senior partner advanced a sum 
of Rs. 4,01,251 as additional capital in parts at various times 
and that the junior contributed comparatively a very small sum. 
The amount of interest on the senior partner’s advances comes 
to Rs. 40,757 and the interest on the junior partner’s advances 
to Rs. 78. It is now claimed on behalf of the partnership that 
the total of these two amounts of interest paid to the partners 
for sums advanced by them should be deducted in estimating the 
amount on which the partnership should be assessed for income- 
tax under section 10 (2) (iii). The Assistant Commissioner 
held that the whole of the additional sums advanced by the 
partners must be regarded really as the capital of the firm. On 
appteal the Commissioner in his order conceded that a partner 
may sometimes occupy a dual capacity, that is, he may lend a 
definite sum of money to the firm ona formal document in which 
case it would be regarded as a loan; but in the present case the 
sums advanced by the partners cannot be regarded as loans but 
as ‘surplus capital’. The question to be decided by us is whether 
the sums advanced by the partners should be regarded as “capital 
borrowed for the purposes of the business” within the meaning of 
section 10 (2), (iii). In the argument before us the learned 
vakil.who appeared for the Commissioner admitted that the 
sums advanced by the partners were capital, but he denied that 
it is capital “borrowed”. The proposition of law for which 
he contended is that though a partner may make a loan to the 
partnership he cannot lend capital to the partnership and that 
additional capital required for the purposes of the partnership 
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can be borrowed only from outsiders, in other words, though 
capital may be borrowed from outsiders, capital cannot be bor- 
rowed from a partner. He cited no authority for this pro- 
position. The sub-clause itself does not contain any limitation 
as to the person from whom capital is to be borrowed. Once it 
is conceded that a partner can lend money just like any other 
third person it is difficult to see why he cannot lend capital 
also. Whether the money lent is capital or a mere loan really 
depends on the use to which it is put and not on the person 
from whom it was borrowed. If it is used for purposes similar 
to those for which initial capital is used, then it is capital in 
the hands of the partners by reason of the use which it is put 
to though it was money borrowed from the partners. It is 
not the character of the lender that determines whether the 
sum borrowed is capital or not. The Commissioner seems to 
think that, if a sum of money is deposited with the partnership 
temporarily for reasons unconnected with the business, it is a 
loan, but if it is invested for a much longer time than the business 
required it, the initial capital being insufficient, then it becomes 
surplus capital and not a loan. We are not able to follow 
these distinctions of the Commissioner. All sums lent to the 
partnership are loans whoever the parties and whatever the pur- 
pose for which they are lent. After being borrowed, if they 
are uséd like capital, they become borfowed capital, ‘and, if they 
aré'not so used, they continue to be meré loans, the expenditure 
not being in the nature of capital expenditure (vide clause 9 of 
the same sub-section). In the present case the Commissioner 
himself found that it was capital and there is no doubt also that 
it was borrowed from the partners. That being so, we are of 
opinion that section 10 (2) (iii) applies. 

It is said that there is a finding of fact by the Commis- 
sioner that the sums in question in this case are not capital bor- 
rowed within the meaning of the clause in question. The so- 
called finding of fact is really based upon certain facts pure 
and simple as to which there is no dispute and which are accept- 
ed on all hands phys certain supposed legal principles on which 
the Commissioner relies but for which there is feally no autho- 
rity. Wherever a sum is borrowed and it is afterwards used 
for capital expenditure it is not open to the Commissioner to 
find that it is not borrowed capital as there is no such principle 
of law as is contended before us on behalf of the Commissioner. 
It is also said that there is a finding that the initial capital was 
nominal and from the beginning additional capital was intended. 
Here again there is no dispute about the facts. The initial 
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capital consisting of two amounts which the parties were bound 
to contribute is known. So far as additional or surplus capital 
is concerned no partner is bound to advance any particular sum. 


_ All that the deed provides is that if a partner chooses to advance 


ceftain sums he will be entitled to interest, but he is not compel- 
lable to do so. It is clear, therefore, that what is called surplus 
capital has different characteristics from the initial capital and it 
is not open to ignore this difference. The fact that a large busi- 
ness was contemplated for which the small initial capital would 
not be enough and additional capital would therefore be required 
has really no bearing on the legal aspect of the question, addi- 
tional ‘capital having different incidents from initial capital. 
Moreover, however high may be the proportion one partner may 
contribute in the form of additionaf capital relatively to the 
other partner, it will have no bearing on the proportion in which 
the profits are to be taken. This again shows that it is not 
open to regard additional capital as really initial capital. The 
Corpmissioner’s finding being based on misconceptions of law 
cannot be accepted as findings of fact binding upon us. 

The only other question is whether interest paid on the 
sums advanced can be said to be in any way dependent on the 
earning of profits. It is clear that the clause “Where the pay- 
ment of interest thereén is not in any way dependent on the 
earning of profits” relates to the payability of interest, that is, 
the clause excludes cases where interest is payable in some 
manner dependent on. the earning of profits: If interest is pay- 
able, whether profits are earned or not the clause applies. The 
learned vakil for the Commissioner argued that the scheme of 
the Act showed that wherever profits are earned, they were 
intended to be wholly assessed and the construction we are plac- 
ing on this clauge is inconsistent with the scheme of the Act. 
There is no such general scheme in the Act. In this respect the 
law in India seems to be different from that in England and the 
English cases mentioned by the learned vakil for the Commis- 
sioner have really no bearing on the construction of the Indian 
Act and need not be referred to. It is hardly necessary to ob- 
serve that, when interest is deducted from the earnings under 
this clause by the partnership as its expenditure, it is really profit 
earned by the individual partner who takes the interest and it 
will be added to his income in assessing him individually. The 
actual rate of assessment and to what extent the State is profited 
or loses by the change in the assessee depends really on the actual 
income of the individual partner for the particular year and in 
the case where he has lost in his trade in any year the transfer 
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of the amount as his income may merely reduce his losses and 
may not result in any assessment. But these are, all accidental 
circumstances which may vary year after year. One year the 
State may lose and another year the partnership may lose. 
Gain or loss to the State is really irrelevant for our purpose. 


There is one further observation to be made. It is only 
where interest is paid that the deduction contemplated by sec- 
tion 10 (2) (iii) is permissible. Payment need not be actually 
in cash but may be by adjustment of accounts; but in whatever 
manner it is done it must be a real out-going. In the present 
case the Commissioner has found that interest has been paid as 
the question referred to us shows. There may be cases where 
no interest has yet been paid but may be due only. In such a 
case the partnership cannot ask for deduction of interest merely 
on the ground ‘that it is due. Therefore no > question e arises 
before us on this aspect of the matter. 

We, therefore, answer the question Serenoa to us, as 
follows:— 

Where a partner as partner lends money beyond the initial 
capital to the partnership at an agreed rate of interest and the 
money is used for capital expenditure, the interest paid by the 
partnership to him in the year of assessment must be deducted 
in computing the profits or gains of the partnership within the 
meaning of section 10 (2) (iii). 

. Costs Rs. 500 will be paid by the Commissioner of Income- 
tax ta the assessecs, . 

- The above judgment-represents the joint view of Ramesgm, 
J., and myself and was drafted by him after full discussion 
between. us. - 

Referred Case No. 22 of 1926.—This is e governed by our 
opinion in the other case. 

Costs Rs. 100 will be paid by the Commissioner of Income- 
tax to the assessees: ` 


Wallace, J—I agree with the statement of law applicable 
to this case as expounded by my learned brothers, the case being 
one where, on the facts found, there was a genuine borrowing 
of capital at the prevailing market rate of interest. I only 
wish to guard myself against the supposition that in other cases 
it will not fall to be decided as a point of fact whether the 
alleged borrowing of capital was not a genuine loan but a mere 
device to evade the Act. To take an extreme case: Where 
two partners agree on a nominal capital and then each lends 
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additional capital at a fancy rate of interest calculated so high 
or with so little relation to the market rate, as to be obviously 
designed to absorb all probable profits, and thus enable them to 
submit a nil profits return, it would surely be open to the Com- 
missioner to find that there was no genuine borrowing of 
capital. I agree that the present case falls under section 10 (2) 
(ili) of the Indian Income-tax Act. 

Beasley, J—I agree and make the same reservation as 
Wallace, J. 

Tiruvenkatachariar, J.—The answer' to the question 
referréd to the Full Bench depends upon the meaning which 
should be ascribed to the expression ‘capital borrowed for_the 
purposes of the business’ in section 10, clause 2 (iii) of the 
Indian Income-tax Act. It was argued by the learned vakil 
for the Commissioner that any sum of money which a partner 
puts into the business of a firm for being used as capital cannot 
be treated as a loan from him to the partnership, even though 
the’ firm purports to borrow the amount from him as a loan; 
in other words, a firm cannot legally borrow its capital from 
its partners. This proposition would be quite correct if by 
‘capital’ is meant the sum which a partner contributes under 
the agreement of partnership for the purpose of commencing 
or carrying on the business and which is intended to be risked 
by him in the business. That is the true sense of the word 
‘capital’ and so far as the contribution made by a partner relates 
only to capital so understood, he is not a creditor of the firm. 


He has no right to sue the firm for the recovery of such con- 


tributions or advances and he can only get back his capital on 
the dissolution of the firm out of any ‘surplus assets which may 
remain after meeting all its liabilities. But in the clause we 
have to construe, the word ‘capital’ appears to be used not in the 
sense of a partner’s contribution as capital which as pointed out 
cannot be treated as borrowed capital but as meaning sums 
borrowed for capital expenditure. Such a borrowing by a firm 
whether from an outsider or from one of its partners cannot 
have the effect of increasing the capital of the firm. As observed 
in Lindley on Partnership : 

“If a firm borrows money so as to be itself liable for it to the lender, 
the capital of the firm is no more increased than is the capital of an ordinary 
individual increased by his getting into debt.” 

So it is the advances made by a partner to a firm over 
and above the amount which he has agreed to subscribe to- 
wards the capital of that business cannot be treated as an 


Lv] THE MADRAS LAW JOURNAL REPORTS. 429 


increase of his capital but as a loan made by him and if such 
advances are made for being used for the same purposes for 
which the original capital was intended to be used, they will 
be capital borrowed for the purpose of business within the 
meaning of section 10, clause 2 (iii), and, if the other require- 
ments of that clause are satisfied, the payment of interest on such 
borrowings should be deducted from the profits of the business. 
It is a question of fact in each case whether the further advance 
made by a partner over and above the capital agreed to be put 
in by him is really a loan by him to the partnership or an increase 
of his capital in the business made with the consent of the pther 
Partners. So far as the present case is concerned, the question 
referred treats the advances in question as loans made by the 
partner to the firm for being utilised as capital and there seems 
to be no valid ground for questioning that fact. I therefore 
agree that the question should be answered in the affirmative. 


A. S. V. Reference answered, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, Justicz PHILLIPS, MR. JUSTICE RAMESAM 
AND Mr. Justice MADHAVAN Narr. 


Penmetcha Subbaraju ee Appellant* 
` (Petttioner-Defendant) 

v. 
Penmetcha Venkatramaraju .. Respondent 
(Counter-petitioner- 
Plaintiff). 


Cail Procedwre Code (V of 1908), O. 23, R. + -Suit—Reference to 
arbitration in pending, without order of Couri—Award made on—Decree 
in terms of, if can be passed imder R. 3—Civil Procedure Code, S. 89, 
‘Sch. II—Effect. 

Where, in a suit, parties kave referred their difference to arbitration 
without an order of the Court and an award is made, a decree in terms of 
the award can be passed by the Court under O. 23, R. 3, Civil Procedure 
Code, or otherwise, the parties not accepting the award. m 

An agreement to abide by the decision of an arbitrator is a compremise 
of the claim within the meaning of O. 23, R. 3, Civil Procedure Code, and 
an award comes within the meaning of compromise in that rule. 

The words “any other law” in S. 89 of Civil Procedure Code ought not 
to be interpreted as excluding the law laid down in other parts of the Civil 
Procedure Code. 
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* Sch. II of Civil Procedure Code is not mandatory, and if parties to a 
suit choose to refer to arbitration, it is open to them to adopt the provisions 
of that schedule or not as they please, and where the award satisfies the 
provisions of O. 23, R 3, the parties can proceed ın accordance with that rule, 

Appeal -against the order of the Court of the Subordinate 
Judge of Narsapur, dated 28th March, 1927, and - passed in 
Civil -Miscellaneous A No. 633 of 1927 in Original Suit 
No. 16 of 1926. 

P. Somasmdaram for appellant. 

V. Suryanarayana for respondent. 

The Court (Ramesam and Jackson, JJ.) made the following 

ORDER OF REFERENCE TO A FULL BENCR.— This is an 
appeal against the order of the Subordinate Judge of Narsapur 
refusing. to pass a decree in terms of an award. The petition 
was filed by the defendant under Order 23, Rule 3 of the Civil 
Procedure Code. The Subordinate Judge observes ; 


g “There is no written order of reference to arbitration., Parties made 
no reference through Court. Petition is dismissed.” 


The order of the Subordinate Judge shows that he thought 
that a decree in terms of an award could be passed only if a 
reference is made through Court. It`is not the defendant’s 
case that there was a reference through Court. His case is that 
there was a reference without the intervention of the Court 
and an award was passed and that a decree can be passed on such 
an award under Order 23, Rule 3. The respondent denies such 
a reference but the matter was not enquired into by the Subordi- 
nate Judge. The petitioner in the Lower Court is the appellant 
before us and he asks that the matter may be enquired into, that 
is, whether a reference was, as a matter of fact, made. 

The learned vakil for the respondent argues that Order 23, 
Rule 3 should not be applied to a case like this where a reference 
is made to arbitrators and an award is passed without the inter- 
vention of the Court. There is great conflict of opinion on 
this question in all the Indian Courts. The latest decision of 
this Court is in Ayyarnamma v. Ramaswami,’ where it was 
held that Order 23, Rule 3 applies, following earlier decisions 
of this Court. The earliest decision of this Court, Lakshmana 
Chetti v. Chinnathamli Chettt,? was prior to 1908, but all the 
other decisions are on the new Code ; some of these can be dis- 
tinguished on the ground that the parties have accepted the 
award and therefore they were acting practically on the footing 


L (1927) 53 M. L. J. 444 2, (1900) I. L. R. 24 M. 326. 
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of a compromise, but others cannot be distinguished on this 
ground. In Bodachari v. Muniyachari* the award dealt with 
matters which were the subject-matter of a pending suit and 
other matters which were not the subject-matter of the suit. The 
decision may be distinguished on the ground of this difference in 
the facts, but it must be noted that the learned Judges who 
decided the case, Krishnan and Odgers, JJ., were inclined to 
follow the decision in Shavakshaw v. Tyab Haji Ayub‘ to be 
presently referred to. It was also conceded in Ayyarnamma v. 
Ramaswarnt' that there is great force in the argument based 
on section 89 of the Civil Procedure Code, 


Coming to the Bombay High Court, Macleod, C. J., 
originally held in Shavakshaw v. Tyab Haji Ayub‘ that 
Order 23, Rule 3 would not apply to a case of this kind but 
he departed from this view in Mani Lal Mott Lal v. Gokal Das." 
The matter came before a Full Bench in Chanbasappa v. Bas- 
lingayya.* Marten, C.J., in his final judgment relies on the defi- 
nition of the term “compromise” given in Murray’s Dictionary 
as including a reference to arbitrators, but as observed by my 
learned brother in the course of the arguments, even then, the 
term “compromise” may not apply to the actual award in which 
it ends. In the Allahabad High Court the matter went up to a 
Full Bench in Gajendra Singh v. Durga Kunwar," and it was 
held that Order 23, Rule 3 applies, but in a later decision of the 
same Court in Bat; Nath Prasad v. Narain Prasad,” a bench of 
two Judges, Mukerji and Boys, JJ., held that Order 23, Rule 3 
did not apply on the facts of that case. The same view was 
taken in Lahore, the latest decision being Hart Prasad v. Soogns- 
devi. In Calcutta, the latest decision is Amar Chand Cha- 
marta v. Banwari Lali Rakshit, where Rankin, J., takes the 
same view as in Shavakshaw v. Tyab Haji Ayub‘ following 
an earlier decision of his. 


In these circumstances it seems to be desirable that the 
matter should be reYerred to a Full Bench. We observe that 
there is great force in the argument based on section 89 of the 








1 (1927) 53 M.L.J. 444 3, (1921) 14 L.W. 666. 
4 (1916) I.L.R. 40 B 386. 5 (1920) ILL.R. 45 B. 245. 
6 (1927) I.L.R. 51 B. 908: 29 Bom L.R. 1254 (F.B.). 
7. (1925) I. L. R. 47 A 637 (F.B.) 
8 (1927) 102 I. C. 608, 9. (1921) 3 Lah. L. J. 162 
10, (1921) I.L.R. 49 Ç. 608. 
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Civil Procedure Code. There is no doubt that it is the inten- 
tion of the legislature that, in all cases of arbitration and awards, 
the procedure in Schedule lI should be observed. The only 
aithculty arises on account of the fact that sub-clause (2) of 
clause ZU of ihe second schedule contemplates that the applica- 
tion to file the award should be registered as a suit. Where 
there is already a pending suit, this means that there will be 
iwo parallel suits covering the same matter. Obviously, it is 
inconvenience of this kind that has induced Judges to apply 
Order 23, Rule 3 in cases where there is a reference to arbitra- 
tion and an award is made without the intervention of the 
Court where a suit is pending. This difficulty can, no doubt, 
be met by suitably amending sub-clause (2) of clause 20 of 
Schedule LI, but until such an amendment is made, to apply 
Order 23, Rule 3 seems to be going in contravention of the pro- 
visions of section 89, Civil Procedure Code. 

We refer the following question to a Full Bench: 

“Where in a suit parties have referred their difference to arbitration 
without an order of the Court and an award 1s made, can a decree in terms 
ot the award be passed by the Court under Order 23, Rule 3 or otherwise, 
the parties not accepting the award ?” 

_ This appeal against order came on for hearing on Tuesday, 
the. 3rd April 1928. l 

P. Somasundaram for appellant. ` 

T. M. Krishnaswomi Aiyar for V. Suryanarayana for 
respondent. 

- The Court expressed the following | 

Opinion. Philips, J— The question referred to us for de- 
cision is i 

“Where ın a suit parties have reterred their difference to arbitration 
without an order of the Court and an award is made, can a decree in terms 


of the award be passed by the Court under Order 23, Rule 3, or otherwise, 
the parties not accepting the award?” 


This question has frequently come up for decision in this 
Court and hag almost invariably been answered in the affirmative. 
"In Nanjappa v. Nanjappa Rao ™ it was held that an award in 
such circumstances was a lawful agreement, compromise and 
adjustment within the meaning of section 375 of the Civil Pro- 
cedure Code, 1882, which is the section corresponding to 





11. (1912) 23 M.L.J. 290. 
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Order 23, Rule 3. In that case the previous decisions of this 
Court were referred to and followed. The subsequent cases in 
which the decision was under the Code of 1908 have held that 
Order 23, Rule 3 can be applied in such circumstances. 
Chwina Venkatasami Nacken v. Vetkatasami Natcken,™ 
Belagoduhal Virabadra Gowd v. Kalyani Gangamma,” Alagu 
Pilla; v. Mayilappa Pillai,* Chintalapalli Chinna Dorayya v. 
Ciintalapalı Venkanna® and Ayyannamma v. Ramaswami.! 


The only cases in which a different opinion has been express- 
ed are Venkatachala v. Rangiah’* and Bodachars v. Muniyachari. 
In the former case there was a mere agreement to refer but 
no award in pursuance of that agreement, and it was held that 
that was not an adjustment within the meaning of the Code. In 
the latter case, Krishnan and-Odgers, JJ., were inclined to hold 
that section 89 of the Civil Procedure Code was a bar to the 
application of Order 23, Rule 3 in such cases, but did not 
definitely decide the point. It will be seen, therefore, that so 
far as this Court is concerned the view taken almost uħani- 
mously has been that Order 23, Rule 3 is applicable in such 
circumstances; but this reference has been made because the 
Calcutta High Court and the Lahore High Court have held to 
the contrary. In Calcutta the leading case is Amar Chand 
Chamaria v. Banwari Lah Rakshit,” a decision of Rankin, J., 
sitting as a single_Judge, in which he followed an earlier deci- 
sion of his own. This was followed by a Bench in Gusmons 
Dasi v. Tarimi Charan Porel” The Lahore High Court took 
the same view in Hart Prasad v. Soogiidew and based their 
decision on the provisions of section 89 of the Civil Procedure 
Code. In Bombay Macleod, C. J., agreed with the Calcutta 
view in Shavakshaw v. Tyab Haji Ayub,* but in a subsequent 
case, Mantlal Motilal v. Gokal Das Rowji," he came to the oppo- 
site conclusion. The question was referred to a Full Bench 
and in Chanbasappa v. Baslingayya* it was held that Order 23, 
Rue 3 was applicable. The Allahabad High Court (Full 











1. (1927) 53 M.L.J. 444. 3. (1921) 14 L.W. 666. 
4, (1916) I.L.R. 40 B. 386, 5. (1920) I.L.R. 45 B 245. 
6. (1927) I.L.R. 51 B. MB: 29 Bom. L.R. 1254 (F.B.) * 
9. (1921) 3 Lah. L.J. 162 10. (1921) I.L.R. 49 C 608. 
12. (1919) ILL.R. 42 M. 625: 36 M.L.J. 291. 
13. (1926) 97 I.C. 465. - Lh (1923) 45 M.L.J. 76. 


15. (1923) 76 I.C. 502. 
16. (1911) I.L.R. 3% M. 353. 21 M.L.J. 990. 
17, (1927) 104 I.C. 360. 


R—55 


F.B. 
Subbaraju 
v 


Venkat- 
Tamaraju, 


Phillips, J. 


F.B B. 
Sabbarsja 


Venkat- 
ramaraju, 


Phillips, J. 


434 THE MADRAS LAW JOURNAL REPORTS. [vot.. 


Bench) have taken the same view in Gajendra Singh v. Durga 
Kunwar,’ although in a subsequent case, Baty Nath Prasad v. 
Narain Prasad,’ a Bench of two Judges held that Order 23 did 
not apply in the particular case they were considering which was 
a case where the requirements of clause 20, Schedule II, Civil 
Procedure Code, had. been complied with, and it was held that 
the award should be treated as an award and not as a compromise 
of the suit. The main body of opinion is therefore clearly in 
favour of an affirmative answer to the question before us, but it 
will be advisable to consider the matter in its legal aspects. 

In, the first place, is Order 23, Rule 3 in terms applicable to 
the case before us? Rule 3 provides: 

” “Where it is proved to the satisfaction of the Court that a. suit has 
been adjusted wholly or in part by any lawful agreement or compromise 


If an agreement to abide by the decision of an arbitrator 
can be held to be a compromise, the section is clearly applicable. 
It has been suggested that a mere agreement to be bound by a 
future award is not a compromise, whereas an agreement to 
accept an award that has been made is a compromise. It is diff- 
cult to see on what principle parties who agree to accept a certain 
fixed sum in satisfaction of a claim can be said to compromise that 
claim, whereas if they dgree to accept a sum which is to be 


‘fixed by sorhe one else, that does not amount to a compromise. 


The meaning of the word ‘ ‘compromise” has been elaborately 


‘discussed’ by Martin, ‘C. J., in Chanbasappa v. Bastingayya,* 


and, with réspect, I entirely agree with him that the agreement 
to abide by the decision of an arbitrator is a compromise of the 
‘claim. 

The main objection that has been taken to the application 
of Order 23, Rule 3 is that it is opposed to section 89 of the 
Civil Procedure Code. That section runs as follows: 

“Save in so far as is otherwise provided by the Indran Arbitration Act, 
1899, or by any other law for the time being in force, all references to arbitra- 
tior whether by an order in a suit or otherwise, ‘and all proceedings there- 
under, shall be governed by the provisions contained in the second schedule.” 

Two arguments are advanced in support of this proposi- 
tion, firstly, that the words “any other law for the time being 
in force” cannot include Order 23 which finds a place in the 
schedule to the Civil Procedure Code itself, and secondly, that 





6. (1927) I.L.R. 51 B. 908: 29 Bom. L.R. 1254 (F.B.). 
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section 89 is exbaustive and provides that all references to arbit- FiB, 
ration shall be governed by the second schedule of the Code.  Subbaraja 
, The first argument does not appeal to me, for if the whole of Venkat- 
the provisions of the Civil Procedure Code are excluded by ramaraja 
the words “any other law for the time being in force” it would Phlinps, J. 
mean that the provisions of the second schedule were exhaustive 
and self-contained, and the various rules of procedure laid 
down in the other parts of the Code would be inapplicable. The 
words “any other law” are very general and there seems to 
be no reason for interpreting them as excluding the law laid- 
down in other parts of the Civil Procedure Code. The second 
argument that section 89 makes the second schedule exhaustive 
and therefore excludes the provision of Order 23 in cases of 
award has more force. If.an award comes within the meaning 
of compromise in Rule 3, as I have found that it does, a certain 
right is conferred on parties by that section and that right 
cannot be taken away except by a specific enactment. Unless it 
is necessary to read section 89 as having that effect, it should: 
not be so read. In the first place, the second schedule, Civil 
Procedure Code, is not mandatory, but provides for reference 
to arbitrators at the will of the parties and also provides that 
certain procedure must be followed if they take action under 
this schedule. It does not, however,. say that there shall be 
no arbitration other than what is dealt with by the second sche- 
dule, and if parties to the suit choose to refer to arbitration, it 
is open to them to adopt the provisions of the second schedule, 
or not as they please. In the present case the parties have 
agreed to decide a pending litigation in accordance with fhe 
award of an arbitrator. Under clause 20 of the second sche- 
dule they could apply to have the award filed in Court and then 
the procedure provided by that clause would be followed. If, 
however, the award satisfies the provisions of Order 23, Rule 3, 
there is no provision in the Civil Procedure Code which expressly 
takes away the right of the parties to proceed in accordance 
with the section; and unless that right is clearly taken away 
by law, it must be enforceable in Court, and certainly there is 
no express provision of law which takes away Such right, nor 
any provision which necessarily has that implication. 1 am, 
therefore, of opinion that Order 23, Rule 3 can be applied in 
the circumstances of the present case, although I am not pre- 
pared to hold that in appropriate circumstances the parties would 
be precluded from taking action under clause 20 of the second 
schedule. 
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Da Another argument has been adduced by Mr. T. M. Krishna- 
Sabbarajo swami Aiyar for the respondent, namely, that when parties en- 
Venkat- gage in litigation and give the Court jurisdiction to decide their 
ae dispute, it is not open to oust that jurisdiction by an agreement 
Phillips, J} | among themselves; and reliance is placed on Doleman and Sons 
v. Ossett Corporation, which was followed in Ram Prosad 
Surajmull v. Mohan Lal Lachménarain® and Appavu v. 
Seeni.™® That case is not, however, at all applicable to the pre- 
sent question, for there it was held that, when there was, what 
is called an arbitration clause in an agreement and in contra- 
vention. of that clause a suit had been filed, it was not open to 
plead an award given after suit as a bar to the action. There, 
however, the agreement to submit the disputes for arbitration 
was made before the suit was filed and on this ground the case 
is distinguishable. Fletcher Moulton, L. J., observed at page 

269: 

“It follows, therefore, that in the latter case the private tribunal, if it 
has ever come into existence, is fxnctus oficio unless the parties agree 
de novo that the dispute shall be tried by arbitration as in the case where 
they agree that the action itself shall be referred.” 

Farwell, L. J., also observed at page 274: 

“When the defendant has submitted to the jurisdiction, he cannot with- 
draw without the leave of the Court, or the consent of his opponent.” 

From these observations it is clear that the learned Judges 
distinguished the case they were considering from one in which 
the parties make a reference to arbitration after the suit had 
been filed and that the latter was not governed by their deci- 
sion. I am, therefore, of opinion that the question referred to 
us fnust be answered in the affirmative. 

Ramesam, J.—I agree. 

Madhavan Nasr, J.—I agree. 

A.S.V. Question answered in the afirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. Justice KUMARASWAMI SASTRI AND MR. 
Justice REILLY. 





Muthuswami Kavundan and others .. Appellants* (Plfs.) 
NG i 
Ponnayya Kavundan and others .. Respondents (Defts.). 
Mathuswaml Hindu Law—Widow not heir of last male owner but entitled to mainte- 
Sarandan aance and residence oni of it—Possession of—Nature of, rightful or wrongful 
Lane *Appeal No. 456 of 1923. 13th March, 1928 
ks ? 18. (1912) 3 KB. 257. 19. (1920) I.L.R. 47 C. 752. 


20. (1916) I.L,R, 41 M. 115: 33 M.L.J. 177, 
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—Sums spent by her for purposes binding on estate—Repayment of —Right Mathuss aml 
to—Nature of—Sutt by her to recover such sums—Limitanon—Starting arungan 


pomi—Limitation Act, Arts 61, 120, 132—Applicability. Ponnayya 
a Kavundan. 
When a Hindu widow who is entitled to maintenance and residence con- 


tinues to he in possession of the estate after the death of the last male 
holder to whom she is not the heir, her possession cannot be held to be 
wrongful at least till the reversioners entitled assert the right to possession 
and demand it from her. She can, in a suit brought by the reversioners, 
claim payment of the sums spent by her for purposes binding on the 
estate of the last male holder irrespective of any plea of limitation. She 
is not entitled to a charge on the estate in respect of the sums paid by 
her, even if they went in discharge of money decrees in execution of 
which the estate might otherwise have been sold) Art 61, and not Aft. 132 
or Art. 120 of the Limitation Act is applicable to a suit brought by her 
for the recovery of the amounts so paid by her; time runs from the date 
shc made the payments or at least from the time the reversioners claimed 
the estate, and her act in keeping possession of the estate will not enlarge 
the period. 

Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in O.S. No. 87 of 1922, dated 31st July, 
1923. 

K. S. Sankara Aiyar for appellants. 

I= NG, Rajagopalachari for respondents. - 

The judgment of the Court was delivered by 


Kumaraswami Sastri, J—This appeal arises out of a suit Komara- 
filed by the plaintiffs to recover Rs. 5,035 alleged to be due on a ere, 
deed of mortgage executed by the 4th plaintiff in favour of plain- 
tiffs 1 to 3 on the 29th November, 1918. 

One Ponnia Gounden died in 1909 leaving a widow (4th 
plaintiff), three daughters and a son by another wife. On Ponnia 
Gounden’s death his son succeeded him and died in 1910. His 
step-mother, though not the heir under Hindu Law, took posses- 

= sion of the estate, got pattas transferred to her name and was in 
. nyment of the properties. The defendants claiming to be 
reversioners filed a suit in 1915 which they withdrew and filed 
» another suit O.S. No. 478 of 1916 to recover possession of the 
properties on the ground that the 4th plaintiff was not the heir 
to the last male holder. The suit was disposed of on an alleged 
compromise. The widow denied she ever compromised the suit 
and the case was remanded by the Appellate Court and finally 
disposed of in 1920 in favour of the reversioners. The widow 
all along denied that they were the reversioners or had any 
right to the properties. While the widow was in possession she 
executed a promissory-note, dated 22nd April, 1915 in favour 
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of the Ist plaintiff for Rs. 850 alleging that the money was 
borrowed to discharge her husband’s debts. In 1915 this note 
was renewed (Exhibit B). She again borrowed alleging that 
money was required for the marriage of her daughter and exe- 
cuted a promissory-note in favour of the Ist plaintiff for 
Rs. 1,000 (Exhibit C). In 1918 she executed a pronote 
Exhibit D in favour of the 1st plaintiff for Rs. 2,350 in renewal 
of the notes Exhibit B and Exhibit C. She executed a mort- 
gage Exhibit E for Rs. 4,000 in November, 1918 in favour of 
the plaintiffs 1 to 3. 2nd and 3rd plaintiffs are the Ist plaintiff’s 
sons. The consideration is said to be thé amounts due on the 
prior’ promissory-notes and further moneys advanced to the 4th 
plaintiff for expenses of the litigation. 


The Subordinate Judge dismissed the plaintiffs’ suit. As 
regards the consideration he was of opinion that only Rs. 526-8-0 
made up of Rs. 200 spent for the marriage of her daughters and 
Rs. 101-8-0 paid in respect of L-2 and ‘Rs. 225 under 
Exhibit L, her husband’s debt, were for purposes binding on 
the reversioners and that the suit was barred by limitation. 


O.S. No. 478 of 1916 was filed’ on the 16th August, 1916 
and the final decree was passed on the 81st January, 1920 and 
the present suit was filed on the 15th January, 1921. 


The appellants’ vakil does not base his right on the mort- 
gage deed, Exhibit E. The mortgagor (4th plaintiff) was not 
entitled to the property and it is difficult to see how her mortgage 
can bind the reversioners. 


His contention is that she. while in possession of the estate 
having borrowed moneys to discharge her husband’s debts and to 
perform the marriages of -her daughters, which obligation was 
‘on the defendants as reversioners and heirs of her husband and 
her step-son, the same are payable to her by the defendants and 
that though the mortgage as such is invalid the plaintiffs are 
entitled to recover so much of the consideration as is proved to 
have been spent for purposes which the defendants were 
bound by. She claims Rs. 100 due under F series, Rs. 225 due 
under N sertes, Rs. 101 due under L-2, Rs. 330 under L-1, 
Rs.°750 for. expenses incurred in connection with the marriages 
of. her daughters. She also claims Rs. 70 due to Government 
and paid by her in respect of a loan got by her husband under 
the Agriculturists Loans Act. As regards this claim she admits 
in her evidence that the loan was for the purchase of bulls and 
that she has the bulls in her possession. It is difficult to see 
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how she 'can.keep the bulls and claim credit for the repayinent 
‘of the loan. ; 


Having regard to the income of the estate and the position 
in life of the parties we think the Subordinate Judge was right 
in holding that only Rs. 200 can be reasonably allowed for the 
marriages. We also think that the evidence shows that the 
only amounts binding on the reversioners are those found by the 
Subordinate Judge, namely, Rs. 225 paid under Exhibit L, 
Rs. 101-8-0 paid under Exhibit L-2 and Rs. 200 spent for the 
marriage expenses. 

It was open to the widow in her written statement to 
claim payment of the sums she spent for purposes binding on 
the reversioners. She did not do so. There would have been 
no question of limitation where in a claim to recover posses- 
sion of the estate the widow in possession claims just allowances 
when accounts are taken in respect of sums which would be 
lawfully payable out of the estate of the last male holder. 

We do not think that when a widow who is entitled to 
maintenance and residence continues to be in possession of the 
estate after the death of the last male holder to whom she is 
‘not the heir her possession can be wrongful at least till the 
reversioners entitled assert the right to possession and demand 
‘it from her. In this case no claim was made by the reversion- 
ers till they filed the suit in 1915 whith’ they withdrew and 
filed a fresh suit in 1916. I do ndt agreé with the contention 
of the respondents’ vakil that the widow having- been in wrong- 
ful possession she is not entitled to claim any sums spent by 
‘her for purposes binding on the reversioners. The cases citet 
by him do not touch the present case. Tiluck Chand v. Souda- 
mini Das’. was a case where a person took wrongful possession 
of the estate and held it adversely to the true owner. Swarna- 
moyee Debt v. Hari Das Roy and Binda Kuar v. Bhonda Das? 
were also cases.of a person in wrongful possession and the 
‘learned Judges followed Tiluck Chand v. Soudamini Dasi. Th 
Abdul Wahid Khan v. Shabikha Bibit all that was held was that 
when a person takes legal proceedings for his own benefit and 
without any authority express or implied from the plaintiff "the 
fact that the result was also a benefit to the plaintiff does not 
create any implied contract or give the defendant any equity to 
be paid a share of the expenses. 
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In Dakhina Mohan Roy v. Saroda Mohan Roy’ their Lord- 
ships of the Privy Council held that a person in possession 
under a decree which was subsequently reversed is entitled to 
recover taxes paid by him during the time he is possessor from 
the defendants in whose favour the decree was ultimately made. 
Their Lordships reversed the decree of the High Court which was 
based on the ruling in Tuck Chand v. Sondamim Dasi’ In 
Imbichi Mamad v. Maravikramasamathripad® it was held fol- 
lowing Dakhina Mohan Roy v. Saroda Mohan Roy? that a 
person dispossessed of property held by him under a title that was 
held bad was entitled to claim rents and revenue bona fide paid 
by him while in possession. 

I am of opinion that as regards 4th plaintiffs claim the 
amounts found by the Subordinate Judge to be binding on the 
reversioners is sustainable and that plaintiffs are entitled to 
recover this sum if the claim is not barred. 

As regards limitation it is clear from the facts that the 
4h plaintitt has no charge on the estate. The decrees satisfied 
by her were simple money decrees and there can be no charge 
created on the estate on the mere ground that she discharged 
them. The only ground urged is that by paying off decrees 
against the estate the 4th plaintiff acquired a salvage lien as 
otherwise the properties would have been attached and sold. | 
1 do not think that the discharge of a money decree which 
might be realised in execution by the sale of immoveable pro- 
perties of the judgment-debtor gives a person making the pay- 
ment a charge and no authority has been cited by the appellants’ 
vakil. A claim for contribution is a personal claim and unless 
the law gives a charge the remedy is a personal one. In Shiv- 
rao Narayan v. Pundiik Bhaire’ it was held that payment of 
assessment by one sharer when the Land Revenue Code does 
not give a charge did not entitle plaintiff to a charge and that 
Art. 132 of the Limitation Act did not apply. I may also 
refer to Gopala Atyangar v. Mummacht Reddiar? where Spencer, 
J., observes: 

“When pne person pays off a debt which another has to pay the 
ordinary relief that a Court can give is a personal decree against the 
defendant for money had and received as section 69 of the Contract Act 
does not give any higher remedy. If that remedy ıs barred owing to 








1. (1878) ILL.R. 4 C. 566. 
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plaintiff's delay he cannot extend the period of limitation by asking for an 
enlarged relicf by way of a charge on defendant’s property.” 


Where as in the present case a person has to rest his claim 
on the ground that he made a payment which another is in law 
bound to pay and brings his case within section 69 of the Contract 
Act it seems to me that Art. 61 of the Limitation Act is applicable 
when the case cannot be brought under Art. 132. In Rajah of 
Vistanagram v. Rajah Setrucherla Somasekhararaz® the 
question was considered by Bhashyam Aiyangar, J., who held 
that in the absence of a charge the only article applicable would 
be Art. 61 or 99 and not Art. 120 of the Limitation Act. i 


Reference was made to Kalba Movnluija Muhammad 
Usan Kadiri Abkan Sahib v. Soran Bivi Saiba Ammal” by the 
vakil for the appellants as authority for holding that Art. 120 
is applicable to cases like the present. In that case a person 
was appointed a trustee for a mosque during the minority of 
the trustee entitled to the office. Ina suit to recover possession 
the trustee appointed during the minority of the plaintiff set tip 
a claim to remain in possession till he was paid advances made 
by him to the trust but his right to remain in possession was 
disallowed and he had to give up possession. He then sued to 
recover the advance and it was held that Art. 120 applied and 
not Art. 132. It is difficult to see how a widow who is not the 
heir ve last male holder and who remains in possession of 
the estate can be in the position of a trustee remaining in pos- 
session after his office has ceased. 


It bas been argued that even if Art. 61 applies the 4th plain- 
tiff could not have sued the defendants till she gave up possession 
of the estate after a decree was obtained by them and that 
limitation will run only from 1920 and the suit having been filed 
in 1921 will bein time. I do not see anything which would have 
prevented the 4th plaintiff from filing her suit when defendants 
claimed the estate from her. She cannot by holding on extend the 
period of limitation when the rightful owners claim the estate and 
in this case defendants have been held to be the rightful owners. 
The widow in possession who has a claim against them is 
entitled to demand the sum she claims and to sue them. Time 
will begin to run from the date she made the payments or at 
least from the time the rightful person claimed the estate and 
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her act in keeping possession of the estate will not enlarge the 
period. 
The appeal fails and is dismissed with costs. 
A.S.V. Appeal dismissed. 


[FULL BENCH. | 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR Murray Coutts Trotter, Kt., Chief 
Justice, Mr. Justice Devaposs, Mr. Justice BEASLEY, Mr. 

JUSTICE WALLER AND MR, JUSTICE JACKSON. 
M. Visvanadha Rao and others .. Petitioners * 
; (Counter-Petittoners). 
Processions—Right of community to conduct—Decree of Canl Court 
declarmg—Enforcement of—Duty of Government—Danger to public interest 


ar large by such enforcemeni—Duly tn case OF Coiria power to compel 
enforcement ever in such a case. 


The preservation of the public peace 1s the function of the Govern- 
ment, and in the performance of that function, it may be necessary for them 
to override temporarily private tights. Where there is a conflict between 
the public interest and a private right, the former must prevail. 

It ig not the duty of the authorities to enforce the decree of a Civil 
Court declaring the right of Hindus to conduct processions with music ın 
all circumstances and at all costs, and if the Government consider that the 
right cannot be effectively enforced except by a method which will endanger 
the public interest at large, it is not for the Court to say that they are 
bound to adopt that method or to suggest other means of enforcement. 

Petition under sections 435 and 439 of the Code of Criminal] 
Procedure, 1898, and section 107 of the Government of India 
Act praying the High Court to revise the proceedings of the 
District Magistrate of Nellore, dated 7th October, 1927 under 
section 144 of Criminal Procedure Code. 

V. L. Ethiraj, C. Narasitthachariar and A. Krishnaswamt 
Atyar for petitioners. : 

The Advocate-General and the Public Prosecutor for the 
Crown. 

The Court made the following 

ORDER.—This Criminal Revision Petition has been placed 
before a Full Bench at the instance, we are informed, of the 
Public Proseeutor. The dispute out of which it arises is con- 
certfed with the rights of the Hindus of Nellore town to conduct 
processions with music past the mosques of that place. The 
Hindus have obtained from a competent Civil Court a declara- 
tion of their right to conduct such processions subject to certain 
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limitations. In October last, they were, however, prohibited: by an 
order of the District Magistrate passed under S. 144, Criminal 
Procedure Code, from “taking any procession with music in any 
street of Nellore where there are mosques.” Thé operation of 
the order has been extended till 7th February by the Governor in 
Council “in so far as it prohibits any procession with music 
within 50 yards of any mosque in Nellore.” 

Mr. Ethiraj for the petitioners concedes that he cannot 
contend that it is the duty of the authorities who are responsible 
for the preservation of the public peace in the town.of Nellore to 
enforce the decree in all circumstances and at all costs. If that 
be so, cadit quaestio. If we are not being asked to lay down that 
that is their duty, it is difficult to see what we are being asked 
to say. We are not here to advise the Government what mea- 
sures they should take to protect the rights of the Hindus or to 
preserve the public peace at Nellore. The preservation of the 
public peace is their function and in the performance of that 
function, it may be necessary for them to override temporarily 
private rights. To quote the judgment of Sir Charles Turner. 
C. J., in Sundaram Chetty and others v. The Queen’: 

“The first duty of Government is the preservation of life and pro- 
perty, and, to secure this end, power is conferred on its officers to interfere 
with even the ordinary rights of members of the community. The order of 
26th March, 1859, appreciates the distinction between rights which haye 
h primary and rights which have a secondary claim to such protection as 
the Government can afford; and where the Government cannot protect both 
classes of rights, it may and it ought to abandon the latter to secure the 
former. In this view . . . the Government is not bound to deprive 
some members of the community of the services of the force that 1s found 
necessary for the protection of their lives and property to enable others 
to exercise a right which not only is not indispensable to life or to the 
security of property, but, in the case assumed, creates an excitement which 
endangers both.” 


The position could not have been better stated. Where 
there is a conflict between the public interest and a private right 
the former must prevail. The right which the petitioners claim 
and are entitled, in ordinary circumstances, to exercise bas once 
been enforced by drafting police into the town from seven other 
districts. If the Government consider that that is the only method 
by which the right can effectively be enforced, but that it cannot be 
adopted without danger to the public interest at large, it is not for 
us to say that they are bound to adopt it or to suggest other 
means of enforcement as to the efficacy or advisability of 
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which they—and not we—are the proper judges. We decline 
to interfere and dismiss the petition. 


A.S.V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE MADHAVAN Narr AND MR. JUSTICE 
REILLY. 


Moideen Rowthen ..  Appellant* (Respt.) 
v. 
Miyyassa Pulavar .. Respondent (Petnr.). 


Criminal Procedure Code (V of 1898), Ss. 476, 476-A and 476-B—Refusal 
by District Munsif to make a complaini—A ppeal to District Judge—Order of 
District Judge making a complaini—Appeal to the High Court—Main- 
tatnability. 

No appeal lies to the High Court under S. 476-B of the Criminal Pro- 
cedure Code against an appellate order of a District Judge making a com- 
plaint which the District Munsif refused to make when an application was 
made to him under S. 476. S. 476-B gives a right of appeal only when a 
Cotrt has made or refused to make a complaint under S. 476 or 476-A and 
neither of these two latter sections relate to a complaint made by a Court 
on appeal from the order of the Subordinate Court refusing to make a 
complaint. 

Muhammad Idris v. The Crown, (1924) I.L.R. 6 Lah. 56 followed. 

Ranjit Naraw Singh v. Rambahadur Singh, (1925) LLR. 5 Pat. 262 
dissented from. 

Appeal against the order of the District Court of South 
Malabar, dated 12th October, 1926 in C.M.P. No. 331 of 1926 
preferred against the order of the Court of the District Munsif 
of Palghat, dated 16th April, 1926 in O.P. No. 21 of 1926. 

+ KE. P. M. Menon and P. S. Norayanaswami Atyor for 
appellant. 

M. C. Sridharan for respondent. 

The Court delivered the following 

Jupcments. Madhavan Nair, J—This Civil Miscellaneous 
Appeal raises the question whether an appeal lies under S. 476-B 
of the Code of Criminal Procedure to the High Court from an 
appellate order of the District Judge making a complaint which 
the District Munsif refused to make when an application was 
made to him under section 476. 

The facts are briefly these. The appellant was the Ist 
defendant in O.S. No. 57 of 1925 in the District Munsif’s Court, 
Palghat, and the respondent was the 2nd defendant. The suit 
was on a promissory-note said to have been executed by both 
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the defendants to the plaintiff. The appellant contended that 
the suit note was not executed by him. His contention being 
upheld the suit was decreed against the respondent. The res- 
pondent then moved the District Munsif under section 476 of 
the Code of Criminal Procedure to present a complaint to the 
Sub-divisional First Class Magistrate of Palghat charging the 
appellant with having intentionally given false evidence in a 
judicial proceeding before him. The District Munsif holding 
that there will not be a reasonable chance of conviction refused 
to make a complaint. On appeal by the respondent under 
section 476-B, the District Judge reversed the order of the 
Lower Court and made a complaint to the Sub-divisional First 
Class Magistrate holding that 

“it is expedient in the interests of justice that an enquiry should be 
made into the offence of intentionally giving false evidence in a judicial 
proceeding committed by the appellant in the course of his evidence before 
the District Munsif of Palghat in O.S. No. 57 of 1925” 

Against this order this appeal has been filed by the appel- 
lant under section 476-B of the Code of Criminal Procedure. 

A preliminary objection is taken that section 476-B of the 
Code gives a right of appeal only when a Court has made or 
refused to make a complaint under section 476 or 476-A and 
that, as neither of these sections relates to a complaint made by 
a Court on appeal from an order of the Subordinate Court refus- 
ing to make a complaint, no appeal will lie to this Court under 
section 476-B of the Code against the order making such a 
complaint. 

The question has to be decided by examining the provisions 
of sections 476, 476-A and 476-B of the Code of Criminal Pro- 
cedure. Shortly stated, section 476 authorises any Civil, 
Revenue or Criminal Court, where it is of opinion that it is 
expedient in the interests of justice that an enquiry should be 
made into certain offences, to make a complaint thereof in 
writing and it lays down the procedure to be followed in mak- 
ing such a complaint. In any case in which such Court has 
neither made a complaint under section 476 in respect of such 
offence nor rejected an application for the making of such 
complaint, section 476-A authorises a complaint to be made by 
the Court to which such Court is subordinate within the mean- 
ing of section 195 (3) and provides that where the superior 
Court makes such complaint the provisions of section 476 shall 
apply. Section 476-B provides for appeals. It runs as 
follows:— 
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“Any person on whose application any Civil, Revenue or Criminal 
Court has refused to make a complaint under S 476 or S. 476-A or against 
whom such a complaint has been made, may appeal to the Court to which 
such former Court is subordinate within the meaning of section 195, sub- 
section (3), and the superior Court may, thereupon, after notice to ihe 
parties concerned, direct the withdrawal of the complaint or, as the case 
may be, itself make the complaint which the Subordinate Court might have 
made under sechon 476, and if it makes such complaint the provisions of 
that section shall apply accordingly.” 

The appellant in order to succeed will have to show that he 
has a right of appeal to this under the provisions of this section. 
The section first provides in what cases appeals would lie and 
then #t points out what orders the Appellate Court may pass in 
dealing with the appeals. Under this section a person may 
appeal when a Court has refused to make a complaint under 
section 476 or section 476-A or when it has made against him 
such a complaint, t.e., a complaint under section 476 or 476-A. 
In other words, it gives the right of appeal only when a Court 
has made or refused to make a complaint under section 476 or 
476-A. A complaint made by a Court on appeal from an order 
of a Subordinate Court refusing to make a complaint does not 
fall within either of these sections and, therefore, in the present 
case, which is one of this description, there can be no right of 
appeal according to the wording of the section. This view has 
found favour with the Judges of the Lahore High Court (see 
Muhammad Idris v. The Crown*); but it is argued that on a 
proper interpretation of the section this view is untenable, and 
reliance is placed on the decision in Ranjit Narain Singh v. Ram- 
bahadur Singh? which dissents from the decision in Muhammad 
Idris v. The Crown.’ Both the decisions are directly in point. 

It is conceded that when an Appellate Court dismisses an 
appeal against~the order of its Subordinate Court refusing to 
make a complaint or making a complaint under section 476 or 
when it sets aside in appeal an order making a complaint under 
section 476, there is no further appeal to a superior Court under 
section 476-B against any of those orders; but when the Appel- 
late Court sets aside an order of its Subordinate Court refusing 
to make a complaint and makes a complaint, it is contended that 
an appeal would lie, because the Appellate Court makes a com- 
plaint under section 476 and against such an order making a com- 
plaint an appeal would lie to that Court to which the Appellate 
Court is subordinate. This contention is accepted by the learn- 
ed Judges of the Patna High Court in Ranjit Narain Singh v. 


1 (1924) I. L, R, 6 Lah. 56, 2 (1925) I. L. R. 5 Pat. 262 
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Rambahadur Singh” At page 274 the learned Judges observe 
thus: 

ue . . . The District Judge may disagree with the Munsif and 
himself make a plaint and the complaint then ıs amenable to the provi- 
sions of S. 476; that is to say, it is, under section 476-B subject to appeal 
to the High Court : for section 476-B reads “any person against whom a 
complamt under S. 476 has been made by any Court.’ 

In the case mentioned the District Judge is making the complaint under 
section 476: the District Judge’s Court is subordinate to the High Court 
within the meaning of section 195 (3) and, therefore, the appeal lies to the 
High Court.” 

The wording of the section does not warrant this interpre- 
tation. The complaint which the Appellate Court makeseis one 
under section 476-B, because the provisions of section 476 apply 
to it, it does not become a complaint under that section attach- 
ing to itself the incident of appealability existing in the 
case of such complaints under the first part of section 476-B. 
To include by this process of interpretation within the expres- 
sion “such a complaint” a complaint made by an Appellate Court 
under section 476-B is to read into the section words which‘are 
not in it. I am not prepared to adopt such a construction. I 
may observe with great respect that the words 

“Any person against whom a complaint under section 476 of the 
Code of Criminal Procedure has been made by any Court” 
quoted in Ranjit Narain Singh v. Rambahadur Singh? do not 
find a place in section 476-B. When the meaning pf the section 
is clear, I do not think it is permissible to constry yt in the way 
suggested by the appellant on the ground that} le legislature 
intends that the person to whose prejudice an order has been 
made should always have a right of appeal. Section 404 of the 
Code of Criminal Procedure says that no appeal shall lie from a 
judgment or order of the Court except as provided for in this 
Code or by any other law for the time in force. If it was intended 
that appeals should be allowed against such orders, the legislature 
would clearly have said so. The policy of the legislature seems 
to be to allow only one appeal against orders that may be 
passed under section 476 and not to allow an appeal and a second 
appeal against such orders. If we accept the canstruction now 
suggested, it will lead to the anomaly of having two appeals in 
this class of cases while in the other cases admittedly only one 
appeal will lie under the section. 

The question whether an appeal would lie to the High 
Court in a case like the present has not been specifically decided 
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by any other High Court; but there is an observation in 
Somabhai Vallavbhat v. Aditbhai Parshottam? which supports 
the interpretation of the section laid down in Muhammad Idris 
v. The Crown? In that case the Subordinate Judge directed 
under section 476 of the Code of Criminal Procedure that the 
counter-petitioners before the Court should take their trial before 
a First Class Magistrate for offences under sections 193, 465, 
471 and 209 of the Indian Penal Code. Against the order of 
the Subordinate Judge an appeal was filed to the Sessions Judge 
under section 476-B of the Code of Criminal Procedure. The 
Sessions Judge allowed the appeal and directed that the sanction 
against the appellants should be withdrawn. From that order 
directing withdrawal the petitioner filed an appeal to the High 
Court. In holding that no appeal will lie against such an order, 
the learned Judges (Sir Norman Macleod, C. J. and Shah, J.), 
said: 

“That they are clearly of opinion that no appeal lies under the pro- 
visions of the Code against an order made by the Court to which the 
Court making a complaint is subordinate.’’ 

This dictum would cover the present case also though it 
was made with reference to an appeal against the order directing 
the withdrawal of a complaint under section 476-B. 

For the above reasons, we must allow the preliminary ob- 
jection and hold that no appeal lies to the High Court. The 
appeal is therefore dismissed with costs. There are no circum- 
stances in the case calling for our interference in revision. 

Reilly, JI agree that the preliminary objection raised by 
Mf. Sridharan must be upheld and that no appeal lies in this 
case. Mr. K. P. M. Menon has urged that, if an order is made 
to the prejudice of any person that a complaint should be made 
against him, whether the order is made against him originally 
or on appeal, it is reasonable that one appeal at least should be 
allowed against that order and we may assume that that was 
the intention of the legislature in section 476-B, Code of Criminal 
Procedure. But, even if the wording of that section were so 
obscure that it were necessary for us instead of trying to apply 
its literal meaning to speculate as to what would be a reasonable 
course for the legislature to adopt, it might be urged with at 
least equal force that, when it has appeared proper to a Court, 
original or appellate, that such a complaint should be made, it is 
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reasonable that the person accused should face an inquiry or trial 
on the complaint without more ado as he would have to do if a 
complaint of an offence were made against him by a private 
person, unless the complaint was dismissed under section 203, 
Code of Criminal Procedure. There is certainly no reason 
why an accused person should require more protection against 
the complaint of a Court, which it may be assumed will act 
after judicial consideration than against the complaint of a 
private person. But in this matter I do not think that we are 
justified in entering upon any such speculation. The wording 
of section 476-B appears to me to be clear. It gives an appeal 
to “any person on whose application any Court has refused 
to make a complaint under section 476 or section 476-A and 
to any person against whom such a complaint has been made.” 
The words “such a complaint” appear to me to mean clearly 
a complaint made under section 476 or section 476-A. That is 
their clear grammatical meaning and we cannot suppose that they 
mean anything else unless we assume that the legislature has done 
its work in this matter in a very slipshod way, an assumption 
which we are least of all justified in making when we are inter- 
preting a provision which has been deliberately introduced into the 
Code by an amending Act. A different view was taken in Ranjit 
Narain Singh v. Rambahadur Singh! But though the judgment 
in that case is long and elaborate, the reasoning in it is, if I may 
say so with great respect, very scanty and appears to have been 
affected by what is a serious misquotation from section 476-B. 
The section does not contain, as the report of this case says that 
it contains, the words ve 
“any person against whom a complaint under section 476 has been made 
by any Court.” ` 

To my mind the correct interpretation of section 476-B in 
this matter is that adopted in Muhammad Idris v. The Croun. 
There is one other consideration which I may perhaps mention. 
The first principle of the Code of Criminal Procedure in regard 
to appeals is that expressed in section 404, vis., that no appeal 
shall lie unless provided for by the Code or some other law. 
Bearing that principle in mind we must recognise that none but a 
most careless legislature could have intended to provide a right of 
appeal in the Code but have failed to give it in clear, precise and 
explicit language. The last resort of interpretation is to assume 
that the legislature has done its work in a careless way, has failed 
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to say what it means or has said what it does not mean. There 
is nothing whatever in the present instance to justify us in mak- 
ing such an extreme and exceptional assumption or in supposing 
that when framing section 476-B the legislature had forgotten a 


‘cardinal principle of the Code which it was amending. In my 


opinion there is no ambiguity about the section in this respect and 
nothing to justify us in interpreting it otherwise than in its plain, 
grammatical meaning. I agree, therefore, that this appeal must 
be dismissed as incompetent. 

I agree that this is not a case in which we should interfere in 
revision, as Mr. Menon requests us to do now that his appeal has 
been hefd to be inadmissible. 


N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON, 


Etathil Chandu Kutti .. Appellane® (12th Deft.) 

S v. 
Viayathen Mahadevi and others .. Respondems (PIF. and 
Defts. 1 to 8). 


Malabar Compensation for Tenants Improvement Act (Madras Aci I 
of 1900), Ss. 5 and 6—Kanom—Redemprion—Decrec for—Ejeciment of sub- 
lessee under—Compensation for improvements due to him—Payment of, 
into Court to his creditti—Condition precedent—Dispute between him and 
kanomdar as to right to amount. 

In a suit by a landlord to redeem a kanom, disputes existed between 
the appellant, a sub-lessee under the kanomdar, and the kanomdar himself 
as to who was entitled to the compensation for the improvements which 
admittedly existed. The Courts below decreed the suit and directed that the 
amount in dispute between the appellant and the kanomdar should be paid 
by plaintiff and kept in Court deposit to be paid out to whoever established 
bis title. 

Held that, on the right construction of Ss. 5 and 6 of Madras Act I of 
1900, the Courts below must have found to what compensation for improve- 
ments the appellant was entitled, and that only after paying that sum into 
Court to the credit of the appellant, could the plaintiff execute his decree 
so.as to eject the appellant. 

Under Madras Act I of 1900 the landlord must deal direct with the 
person in possession though he may only be a sub-lessee, and that person 
cannot be ejected till his claim for compensation has been adjudicated upon 
and the compensation amount found due to him has been paid into Court 
to his credit, 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of South Malabar at Calicut in A.S. No. 81 of 





“S.A. No. 284 of 1924. 8th September, 1927, 
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1923 preferred against the decree of the Court of the Addi- 
tional District Munsif of Calicut in O.S. No. 581 of 1920. 


T. R. Ramachandra Aiyar and N. A. Krishna Atyar for 
appellant. 


K. P. Ramakrishna Atyar for respondents. 
The Court delivered the following 


JUDGMENT.—Second appeal from the judgment of the Sub- 
ordinate Judge, Calicut, in A.S. No. 81 of 1923, from O.S. 
No. 581 of 1920, Additional District Munsif, Calicut. 


The appellant is a sub-lessee in Malabar holding under a 
kanomdar. The first respondent, plaintiff, has sued to redeem 
the kanom, and has obtained a decree. Appellant and the 
kanomdar are disputing as to who is entitled to the compensa- 
tion for the improvements which admittedly exist. The District 
Munsif ordered that the amount in dispute between defendants 
1 to 8 and 12 will be paid by plaintiff and kept in Court deposit 
to be paid out to whoever establishes his title. The Subordinate 
Judge finds that this direction is obviously right. The plaintiff 
has accordingly paid the amount in Court. The 12th defendant 
appeals on the ground that under Madras Act I of 1900 he 
cannot be ejected from possession until the compensation for 
his improvements has been-ascertained and paid to his credit. 
The plaintiff contends that, so long as he has deposited the value 
of the improvements into Court, he has conformed to the Act, 
and the 12th defendant may be left to fight out his claim for 
compensation with defendants 1 to 8 after ejectment. The 
determination of this question is the sole point raised in this 
second appeal. = 

Section 5 (1), Act I, 1900, lays down that every tenant 
shall on ejectment be entitled to compensation for improve- 
ments and every tenant to whom compensation is so due shall, 
notwithstanding the determination of the tenancy or the pay- 
ment or tender of the mortgage money (if any), be entitled 
to remain in possession until ejectment in execution of a decree 
or order of Court. Then section 6 (1) provides: 

“In a suit for ejectment instituted against a tenant in which the plaintiff 
succeeds and the defendant establishes a claim for compensation due under 
section 5 for improvements, the Court shall ascertain the amount of the com- 
pensation and shall pass a decree declaring the amount so found due and 
ordering that on payment by the plaintiff into Court of the amount so found 
due and also the mortgage money (if any) the defendant shall put the plain- 
tiff into possession of the land with the improvements thereon.” 
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And under section 6 (3), the amount of compensation for 
improvements made subsequent to the date up to which compen- 
sation for improvements has been adjudged in the decree shall 
be determined by order of the Court executing the decree and 
the decree shall be varied in accordance with such order. It is 
clear, therefore, that under the statute the tenant is entitled to 
compensation for improvements, the Court shall ascertain the 
amount of compensation, shall pass a decree declaring the amount 
to be due, and the plaintiff shall pay that amount into Court, 
and then the defendant shall put the plaintiff into possession of 
the land. If improvements have accrued subsequent to the 
date of the adjudication of their value the Court executing the 
decree shall vary the decree accordingly. 


It has been held in Sankaran Nombudripad v. Sankaran 
Nair! that, if the landlord pays compensation as originally de- 
creed, although the tenant may have established a claim for 
compensation for improvements made subsequent to the date 
of adjudication, and although that amount has neither been 
ascertained nor has been paid into Court, and although the 


_ decree has not been varied, the landlord may nevertheless eject 


the tenant and leave him to apply, when no longer in possession, 
for a modification of the decree. The reasons given for this 
decision are that section 5 does not make the payment of the 
compensation a condition precedent to ejectment; and S. 6 (3) 
does not provide that ejectment shall be stayed until revaluation 
is made. And if a tenant were allowed to remain in possession 
until the final determination of the value of improvements he 
could postpone eviction perpetually by continually making fresh 
improvements. 

As for this last reason, if an Act is so drafted as to allow 
a loophole for malefactors, it is a circumstance more relevant to 
the amendment of the Act than to the interpretation of its terms. 
Moreover, if a tenant began this game he could easily be out- 
stripped by the executing authority as soon as the Court was 
apprised of what was being done. - 


As regards the other reasons no doubt section 5 does not 
make the payment of the compensation a condition precedent to 
ejectment; it says that a tenant is entitled to compensation on 
ejectment, but then follows section 6 (1) which is not men- 
tioned in Sankaran Nambudripad v. Sankaran Nair’ and 





1, (1921) I,L.R. 44 M. 960. 
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under which the Court shall ascertain the amount of compensa- 
tion and shall decree that on payment by the plaintiff into Court 
of the amount so found due defendant shall put the plaintiff into 
possession. Here the payment of compensation is clearly made 
a condition precedent to ejectment. And the compensation men- 
tioned in section 5 covers all the compensation mentioned 


in section 6. A tenant is as much entitled to compensa-- 


tion for improvements made after the suit as for improvements 
made before the suit. The decree runs, according to S. 6 (1) 
so much is due by way of compensation for improvements on 
payment of which sum into Court by plaintiff, defendant, ghall 
put plaintiff into possession. And if there has been a subsequent 
increase of value, the decree would presumably be varied under 
section 6 (3), so much more is due by way of improvements on 
payment of which sum, etc. This being so, there is no apparent 
necessity for a provision in section 6 that the decree shall be stayed 
until revaluation is made. Under the Act the tenant cannot 
be ejected until plaintiff has deposited in Court the value of 
the improvements for which the tenant is entitled to compen- 
sation. Until that amount has been ascertained and paid, there 
is no question of executing the decree, much less of staying its 
execution. 

So much is clear; but there is one obscurity in the Act which 
is the real basis of the decision in Sankaran Nambudripad 
v. Sankaran Naw? Section 6 (3) provides for the revaluation 
of an improvement when such revaluation may be necessary with 
reference to its condition at the time of ejectment. There- 
fore, it is argued, the ejectment must be an accomplished faet 
before the revaluation is made; therefore also the ejectment 
must be an accomplished fact before improvements made sub- 
sequent to the original valuation are valued; therefore the land- 
lord must have been intended to have the right to eject before 
the ascertainment and valuation of all the improvements to 
which the tenant is entitled; and therefore except in regard to 
improvements valued before the decree the provision that the 
tenant shall not be evicted until the compensation has been 
paid into Court, is a dead letter. It may be observed that “at 
the time of ejectment’”’ only refers in section 6 (3) to the 
revaluation of improvements already valued; the section does 
not provide for the ascertainment of the value of subsequent 
improvements at the time of ejectment. 


1. (1921) I.L.R. 44 M. 960, 
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Another interpretation which is possibly more in conferm- 
ity with the meaning of the Act is that “necessary with refer- 
ence to the condition of such improvement at the time of eject- 
ment” means with reference to what value the improvement 
may have attained at the prospective time of ejectment, and with 
reference to nothing else; for instance, the tenant cannot plead 
erroneous valuation at that stage. There are no verbal tenses 
in the phrase and it seems unnecessary to read into it “condition 
which such ‘improvements’ had when the ejectment was effected” 
especially when there is no such provision in regard to subse- 
quent improvements and when such a reading ejects a tenant 
before full compensation has been paid into Court. For that 
surely is the fundamental principle of the Act, and to re-estab- 
lish that fundamental principle is the object of this discussion. 
Because the 1st respondent now goes a step further and contends 
on the strength of Sankaran Nambudripad v. Sankaran 
Nair’ that not only can the landlord eject the tenant without 
ascertaining the value of improvements due to the tenant which 
has accrued after the decree, but even without ascertairting the 
value of improvements due. to the particular tenant which has 
accrued before the decree. “Payment of compensation is not a 
condition precedent to ejectment.” It is argued that any other 
interpretation would be manifestly unfair to the landlord. He 
is not concerned with the quarrel between the sub-lessee who is 
in possession and claims compensation and the kanomdar who 
claims compensation for the same improvements. So long as 
the landlord pays into Court the improvement value, the tenant 
(the sub-lessee) can be ejected without any payment to him and 
the Court need not ascertain the amount due to that tenant who 
can be left to litigate about it with the kanomdar in a subsequent 
suit. This may be a fair interpretation from the landlord’s 
point of view, but it would be dangerous to approach a Malabar 
statute with any pre-conceived idea that the landlord’s view is 
likely to accord with the intention of the legislature. 


Act I, 4900 is an act for protection of tenants and was 
intended to ensure that the value of any tenant’s improvement 
should be paid into Court to his account before his ejectment. 
Section 6 (1) is quite clear. In a suit for ejectment instituted 
against a tenant, as here, where plaintiff seeks to eject 12th 
defendant, the tenant may claim compensation for improve- 


1. (1921) I.L.R. 44 M. 960. 





Lv] THE MADRAS LAW JOURNAL REPORTS. 455 


ments. The Court must then see if that claim is established. 
It cannot refuse jurisdiction in the matter, but must find if the 
tenant in possession is or is not entitled to compensation and 
decree accordingly. It may be vexatious for the landlord to 
be kept waiting while his direct tenant or kanomdar is disputing 
with a sub-tenant with whom the landlord has no concern; but 
such vexation must have been contemplated when, a sub-lessee 
was made a tenant under section 3 (1) of the Act. Otherwise, 
of course, evasion would have been too easy. A landlord need 
only have let out his lands to the actual tenant through an inter- 
mediary and then could have ejected that tenant with no pay- 
ment to him of compensation value, leaving him to fight ofit a 
claim with the intermediary after ejectment. N ow, under the Act, 
the landlord must deal direct with the person in possession though 
he may only be a sub-lessee, and that person cannot be ejected 
tll his claim for compensation has been adjudicated upon and 
the compensation amount found due to him has been paid into 
Court to his credit. 


The general principle is affirmed by a Full Bench of this 
Court in Vasudevan Nambudripad v. Valia Chathu Achan,’ pro- 
ably the first occasion when Act I, 1900, came up for con- 
“Siaeration, The tenant in Malabar is “absolutely entitled to 
make improvements and to receive compensation for them when 

» turned out of his holding.” 


The decision in Manian v. Kuthira Vattath Raman? does 
not affect this principle. There, the landlord lawfully got into 
possession under the decree as it stood, and it was held that 
subsequent modification on appeal did not make bis possession 
unlawful. The appeal is, therefore, allowed. The Lower 
Appellate Court is directed to find to what compensation for 
improvements the tenant-appellant is entitled, and only after 
paying that sum into Court to the credit of the appellant can the 
first respondent execute his decree so as to eject the appellant. 
The lower Appellate Court may refer the matter to the Original 
Court with liberty to adduce evidence. Two months are allow- 
ed for the return of the finding, and one week is allowed for 
filing objections. : é 

No other point was raised and the decree of the Lower 
Court is otherwise confirmed though, of course, there may be 
modification under section 6 (3), Act I of 1900. 








2 (1900) I.L.R. 24 M. 47: 10 M.L.J. 321 (F.B.). 
3. (1920) 41 M.L.J. -15. 
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The appellant raised unnecessary pleas which even question- 
ed the 1st respondent’s right of redemption. The appellant is not, 
therefore, entitled to costs, but I cannot hold that Ist respondent 
was altogether an unnecessary party because she would wish to 
defend, and has defended, her right immediately to execute her 
decree. Therefore, I do not give her costs either. 


This second appeal came on for final hearing on the 9th 
August, 1927, after the return of the finding of the Lower 
Court. 

The Court delivered the following 


* JUDGMENT.—The sum awarded in the finding may be added 
to the amount already allowed by the Ist Court. Decree in 
favour of the 12th defendant. Costs to the 12th defendant 
from defendants 1 to 8. 


A.S.V. Appeal allowed. 


— 


: PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort 
oes Wiliam in Bengal) 


PRESENT:—VISCOUNT SUMNER, SIR JOHN WALLIS AND 
SIR LANCELOT SANDERSON. 


Rajah Bejoy Singh Dudhoria _.. Appellant* (PIP.) 
v. 
Surendra Narayan Singh and others .. Respondents (Defts.). 


Lease—Construciion—Patni lease of semtndari lands granted by Zamin- 
elar—Lessee’s rights under—Sotl of lands leased—Property in—Transfer of, 
or creation of leasehold interest only—Words “Includiny all interests 
therewn”"—Use of—Effect—Excavatton of sod for making bricks—Lessee’s 
right of—Injunctton agamst lessee in event of unauthorised user—Lessor’s 
right to sue for—Lease made in accordance tims terms of Reg VIII of 
1819—E ffect—Minerals—Clay used for making of bricks f within meaning 
of—Perpetual lease—No onsiliilation of lessor’s interest under. 


Under the terms of a patni lease granted by the predecesgor-in-title of 
the plaintiff, a Zamindar, eight tarafs, with exception of the grantor's 
Brohmottur and other Lakhiray properties, constituting the entire zemindari, 
ingluding all interests therein, and Jalkar, Bankar, Fulkar, Beels and Jhils 
were settled with the Ist defendant’s predecessor at the annual jama of 
Rs. 11,000, exclusive of certain charges and expenses therein specified; a pre- 
mium of Rs. 13,000 was paid in respect of the lease. The grant to the lessee 
was described as a “Muffasil Patni Taluk Lease according to the provisions of 
Regulation VIII of 1819.” 








*P,C. Appeal No. 51 of 1927. 12th June, 1928 
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The lease provided for the payment of the rental by certain specified 
instalments, and that, on breach of the instalments, the Zemindar should, 
according to the provisions of Regulation VIII of 1819, realise by attach- 
ment and sale of the patni interest the arrears, together with interest for 
‘default of instalment and costs. It contained further provision that in the 
_ ¢€vent of non-realisation of the said rents, interest and costs by the sale of 

the patni interest, the same might be realised by the sale of the lessee’s 
moveable and immoveable properties, The lease contained the following 
clause:—“I shall not cut the trees myself, nor shall allow anybody else to 
cut them. In the case of cutting down trees other than timber trees and 
non-fruit-bearing trees, I shall give you information beforehand, and, on 
obtaining a letter, shall cut them down And without a sanad signed by 
you, I shall not excavate a tank myself, nor shall permit anybody else to 
do so.” 

The lease provided that the lessee should possess and enjoy the patni 
mahal down to sons and sons’ sons, etc, on payment of the rents thereof. 


Held that, on the true construction of the lease, (1) there was no 


transfer of the property in the soil and the intention of the parties was 
that the grantee should be a leegeholder only, and (2) the grantee had no 
right to use the lands leased for making bricks and causing substantial 
damage thereto. ; 

Held further, that, in the event of the grantee or his assigns using the 
subject, / Sethe lease in a way not contemplated by the grant, the plaintiff 
had “right to sue lor an MJUUCUUN tusualuluy such ior) and thot the 

. that the lease was made in accordance with the terms of Regulation VIIL 
of 1819 was no bar to his right to do so. 

The expression ‘‘including all interests therein’? in the lease does not 
increase the corpus of the subject of the lease. 

A man who, being the owner of land, grants a lease in perpetuity, 
carves a subordinate interest out of his own and does not annihilate his 
interest. This result is to be inferred freiu—u! word “lease”, which 
implies an interest still remaining in the lessor. 

Quaere : Whether clay used for the making of bricks would come 
within the meaning of the word ‘‘ minerals”. ° 

Appeal No. 51 of 1927 from a judgment and decree, dated 
the 26th February, 1925, of the High Court, Calcutta (Walmsley 
and Chakravarti, JJ.), reversing a judgment and decree, dated 
the 31st July, 1922, of the Subordinate Judge of Murshidabad. 
The material facts of the case appear sufficiently from their 
Lordships’ judgment. The case in the High Court is reported 
in I.L.R. 52 Cal. 655; 89 Indian Cases 785; 41 Calcutta Law 
Journal 527. j 

Dunne, K. C. and Raikes for appellant. 

De Gruyther, K. C. and Dube for respondents. 

12th June 1928. Their Lordships’ judgment was deliver- 
ed by - 

SIR LANCELOT SANDERSON.—This is an appeal by the plain- 
tiff in the suit from a judgment and decree of the High Court 


R—58 


P, C. 
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of Judicature in Bengal, dated the 26th February, 1925, by 
which the decree of the learned Subordinate Judge of Murshi- 
dabad was reversed and the plaintiff's suit was dismissed. 

The plaintiff is the zemindar of the land, in respect of which 
the suit was brought, and the first defendant, Surendra Narayan 
Singh, is the assignee of a patni lease of the said land, which the 
plaintiff’s predecessor in title granted on the 18th of July, 1853. 

The other defendants are the lessees, to whom the first 
defendant’s predecessor sub-let part of the land, which was the 
subject of the patni lease, for the purpose of making bricks. 

The learned Subordinate Judge granted a permanent injunc- 
tion restraining the defendants from making excavations in the 
lands of the mahal for the purpose of making bricks, and directed 
that the first defendant should pay the sum of 10 rupees to the 
plaintiff as damages. It was further ordered that the first 
defendant should pay an amount, specified in the decree, in 
respect of the plaintiff’s costs. The defendants 1, 2 and 3 
appealed to. the High Court, which allowed the defendants’ 
appeal and dismissed the plaintiff’s suit. 

The plaintiff filed a cross-objection, which related to the 
amount of damages. This cross-objection was dismissed, and it 
was further ordered that the plaintiff should pay the defendant- 
appellants’ costs of the appeal and of the trial. 

The main point which has been argued on this appeal is 
that which was raised by the fourth issue, viz., “Have the defend- 
ants the right to use the lands of the mahal for the purpose of 
making bricks?” 

The plaintiff contended that the defendants had no right 
to make excavations in the land for the purpose of making 
bricks, and thereby to cause substantial damage, whereas the 
defendants contended that they had such right. 

It appears from the terms of the patni kabuliyat of the 
18th July, 1853, that eight tarafs, with the exception of the 
former zemindar’s Brohmottur and other Lakhiraj properties, 
constituting the entire zemindari, including all interests therein, 
and Jalkar, Bankar, Fulkar, Beels and Jhils were settled with the 
first defendarft’s predecessor, at the annual jama of Rs. 11,000, | 
exclusive of certain charges and expenses therein specified; a 
premium of Rs. 13,000 was paid in respect of the lease. The 
-grant to the lessee was described as a “Muffasil Patni Taluk 
Lease according to the provisions of Regulation VIII of 1819.” 

“The lease provided for the payment of the rental by cer- 
tain specified instalments and that, on breach of the instalments, 
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the zemindar should, according to the provisions of Regula- 
tion VIII of 1819, realise by attachment and sale of the patni 
interest the arrears, together with interest for default of instal- 
ment and costs. It contained further provision that, in the 
- event of non-realisation of the said rents, interest and costs by 
the sale of the patni interest, the same might be realised by the 
sale of the lessee’s moveable and immoveable properties. 


The lease contained the following clause:— 

“I shall not cut the trees myself, nor shall allow anybody else to 
cut them. In the case of cutting down trees other than timber trees and 
non-fruitbearing trees, I shall give you information beforehand, and, on 
obtaining a letter, shall cut them down. And without a sanad signed by 
you, I shall not excavate a tank myself, nor shall permit anybody else to 
do so.” h 
It was provided that the lessee should possess and enjoy 
the patni mahal down to sons and sons’ sons, etc., on payment 
of the rents thereof. l 

It was argued on behalf of the plaintiff-appellant that the 
clay used for the making of bricks must be regarded as a mineral, 
and that the patni lease did not carry a right to the minerals in 
view of the fact that there was no express grant of the minerals 
in the lease. Reliance was placed upon the decision in Sashi 
Bhushan Misra v. Jyoti Prashad Singh Deo, and particularly 
upon a passage in the judgment at page 53, which is as follows: 

‘‘These decisions, therefore, have laid down a principle which applies 
to and concludes the present dispute. They establish that, when a grant 
is made by a zemindar of a tenure at a fixed rent, although the tenure may 
be permanent, heritable and transferable, minerals will not be held to have 
formed part of the grant in the absence of express evidence to that effect.2 

It was, however, argued on behalf of the respondents that 
the above-mentioned decision was not given with reference to 
such a patni taluk lease, as is under consideration in this appeal, 


and reference was made to the case of Satya Niranjan Chakra- 


varti v. Ram Lal Kavtraj,? in which it was held that, so far as 
direct decision of the Board is concerned, the question whether 
a patni tenure, without more said, transfers all the rights of the 
zemindar, including the right to the minerals, is still open, and 
that the question depended upon what is the true nature bf a 
patni tenure. Their Lordships in that case referred to the pas- 
sage in the judgment in Sash Bhushan Misra v. Jyoti Prashad 
Singh Deo,’ which has been quoted above, and stated that 








1. (1916) L.R. 44 I.A. 46: 32 M.L.J. 245 (B.C). 
2 (1924) L.R. 52 I.A. 109 : 48 M.L.J. 328 (P. C) 





* 


460 THE MADRAS LAW JOURNAL REPORTS. [vor. 


“That only means that the mere fact of a lease being permanent, 
transferable and heritable does not necessarily carry with ıt the result that 
the lessee has all zemindari rights” 


It was contended on behalf of the respondents that under 
the grant of 18th July, 1853, all the interest which the grantor 
had in the land passed to the grantee, that under the Regula- 
tion VIII of 1819 there was no right of re-entry or forfeiture 
for failure to pay the rent, and that the only means of realising 
arrears of rent was a sale by public auction in accordance with 
clause 3 (3) of the above-mentioned regulation. 

On the other hand, it was argued on behalf of the appellant 
that the grant did not pass the property in the soil, but only 
entitled the grantee to possession as long as he continued to pay 
the rent and perform the conditions stipulated in the grant; that 
the grantee was a leaseholder only, and that the terms of the 
lease must be construed in order to ascertain what was the sub- 
ject and the extent of the grant, and that upon the true con- 
struction of the lease the right to excavate the soil for the pur- 
pose of making bricks was not included in the grant. 

The question, therefore, to-be considered is, what is the na- 
ture and extent of the grant in this case? As already stated, the 
description in the grant of 18th July, 1853, is “a Muffasil Patni 
Taluk Lease according to the provisions of Regulation VIII 
of 1819.” 

The preamble to the said regulation refers, among other 
matters, to the liberty and privilege of zemindars, paying revenue 
to Government, to grant “taluks or other leases, fixing rent in 
perpetuity at their discretion.” A further recital mentions the 
fact that, in the exercise of this privilege, a tenure which was 
called “patni tenure” had been created by certain zemindars, 
and that it had become necessary to define the nature of the 
property given and acquired on the creation of a patni taluk 
as above described, and to fix the process by which the said 
tenures are to be brought to sale for arrears. 


In clause 2 it was declared that leases fixing rent in per- 
petuity, or for,a longer term than 10 years, were valid. 

Clause 3 is as follows: 

“3, First-—-The tenures known by the name of putnee talooks, as 
described in the preamble to this Regulation, shall be deemed to be valid 
tenures in perpetuity, according to the terms of the engagements under 
which they are held. They are heritable by their conditions; and it is 
hereby further declared that they are capable of being transferred by sale, 
gift or otherwise, at the discretion of the holder, as well as answerable for 
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his personal debts, and subject to the process of the Courts of Judicature, 
in the same manner as other real property. 


“Second —Putnee talookdars are hereby declared to possess the right 
of letting out the lands composing their talooks in any manner they may 
deem most conducive to their interest, and any engagements so entered 
into by such talookdars with others shall be legal and binding between 
the parties to the same, their heirs and assignees: provided, however, that 
no such engagements shall operate to the prejudice of the right of the 
zemindar to hold the superior tenure answerable for any arrear of his rent, 


in the state in which he granted it, and free of all incumbrance resulting 
from the act of his tenant” 


*Third—In case of an arrear occurring upon any tenure of the 
description alluded to in the first clauge of this section, it shall not be liable 
to be cancelled for the same, under the rule contained in the seventh clause 
of section 15, Regulation VII, 1709, for leases conveying a limited interest 
in the land; but the tenure shall be brought to sale by public auction, and 
the holder of the tenure will be entitled to any excess in the proceeds of 
such sale, beyond the amount of the arrear of rent due; subject, however, 
to the provisions contained in section 17 of this Regulation.” 


For the purpose of ascertaining the nature of a “taluk” refer- 
ence was made to Regulation VIII of 1793, clauses 5 and 7. It 
appears from the said clauses that a talukdar may be the actual 
proprietor of the land, or he may be a leaseholder only. and he 
is the latter if the taluk is held under a writing in sanad from 


a zemindar which does not expressly transfer the property in - 


the soil, but only entitles the talukdar to possession so long as 


he continues to discharge the rent or perform the conditions 
stipulated therein. 


Their Lordships are of opinion that the terms of the grant 
of 18th July, 1853, show that there was no transfer of the pro- 
perty in the soil and that the intention of the parties was Dat 
the grantee should be a leaseholder only. 


It was, however, argued on behalf of the respondents that, 
even if the grant were considered as a lease, the plaintiff’s pre- 
decessor, after the grant had been made, had no interest in the 
land or in the way in which it was used; that his only right was 
to receive the rent, and in default of payment to bring the patni 
tenure to sale in the manner prescribed in Regulation VIII of 
1819, and consequently the plaintiffs suit would not lie. 


Their Lordships are not able to accept that argument. 


A man who, being the owner of land, grants a lease in 
perpetuity, carves a subordinate interest out of his own and 
does not annihilate his interest. This result is to be inferred 
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from the word “lease,” which implies an interest still remaining 
in the lessor. See Abhiram Goswami v. Shyama Charan Nandi.” 

The grant of 18th July, 1853, was clearly a lease and the 
intention of the parties is to be gathered from the terms of the 
grant, and if it be found that the grantee or his assigns is 
using the subject of the lease in a way not contemplated by 
the grant, the fact that it was made in accordance with the 
terms of Regulation VIII of 1819 is not sufficient to prevent the 
plaintiff from suing for the purpose of obtaining an injunc- 
tion to restrain such user. 

The question still remains, what was the subject of the 
lease ? 

It was contended on behalf of the respondents that the 
terms of the lease, and especially the words “the entire zemin- 
dari, including all interests therein,” show that it was intended 
to grant a lease not only of the surface of the land, but also of 
the sub-soil, with a right to use the same for any purpose which 
the grantee wished, even if such user caused substantial damage 
to the subject of the lease. 

In their Lordships’ opinion, the expression “including all 
interests therein” does not increase the corpus of the subject 
of the lease. - 

In Giridhari Singh v. Megh Lal Pandey‘ it was held that 
the expression “with all rights,” which was amplified as meaning 
“with all right, title and interest,” only gave expressly what 
might otherwise quite well have been implied, viz., that the 
corpus, being once ascertained, there will be carried with it all 
rights appurtenant thereto, including not only possession of the 
subject itself, but, it may be, of rights of passage, water or the 
like which enure to the subject of the lease and may even be 
derivable from outside properties. 

In that case attention was drawn to the point that the 
essential characteristic of a lease is that the subject is one which 
is occupied and enjoyed and the corpus of which does not in the 
nature of things and by reason of the user disappear. 

In their Lordships’ opinion the intention of the parties as to 
what,was the subject and extent of the lease must depend upon 
the true construction of the terms of the grant of 18th July, 
1853. | f 

It contains no reference to minerals or to the sub-soil, or to 
the right to excavate for making bricks. There is nothing in 

.3.. (1909) L.R. 36 I.A. 148 at 167: 19 M.L.J. 530 (P.C). 
4. (1917) L.R, 44 I.A. 246 at 250: 33 M.L.J. 687 (PC). 
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Where the contractual rent has been paid for a portion of the period 
of the tenancy and the sum so paid has become irrecoverable by the lapse 
of sıx months from the date of the last payment, the landlord 18 entitled to 
hold the sum so paid for the contractual.rent, and rent on the basis of the 
standard rent will only run from after the date up to which the contractual 
rent has been so paid. In such a case the tenant ıs not entitled to be 
debited with the standard rent from the beginning of the tenancy. 


Appeal No. 13 of 1927 from a judgment and decree, dated 
the 19th June 1925, of the High Court, Calcutta (Greaves and 
B. B. Ghose, JJ.), reversing an order, dated the 31st January, 
1925, of the President, Calcutta Improvement Tribunal. 

The facts of the case appear sufficiently from the judgment 
of their Lordships. The case in the High Court is reported in 
93 Indian Cases 56. 

W. A. Greene; K. C. and Dube for appellants. 

De Gruyther, K. C. and Parikh for respondents. 

14th June, 1928. Their Lordships’ judgment was delivered 
by 

Lorp ATKIN.—These two appeals from the High Court at 
Fort William in Bengal raise a question as to the construction of 
the Calcutta Rent Act, 1920. On October 7, 1920, the ap- 
pellants, hereinafter called the Bank, took a lease from the res- 
pondents, hereinafter called the landlords, of premises 3 and 4, 
Royal Exchange Place, Calcutta, for a term of three years from 
` November 1, 1920, at a rent of Rs. 5,400 a quarter, payable in 
advance. The premises at the time appear to have been let in 
tenements at monthly rents. In the lease there were stringent 
repairing covenants, under which the Bank were to put the pre- 
mises in substantial repair, expending at least Rs. 10,000 and 
to keep them in good repair. They were to eject such of the 
occupiers as they desired at their own risk and expense. There 
was the usual forfeiture clause, and the Bank had an option to 
renew for a further term of three years. The Bank were not 
able to evict the occupiers, and apparently took no steps to per- 
form the repairing covenants. They paid the rent up to August 
1, 1922, and no further. On August 15, 1923, the landlords 
served the Bank with notice to determine the lease for breach 
of the repairing covenant, and on September 10, 1923," they 
instituted proceedings in ejectment, claiming possession, arrears 
of rent up to August 15, 1923, mesne profits and damages for 
breaches of covenant. On December 1, 1923, the Bank made 
application under section 15 of the Rent Act of 1920 to the Con- 
troller appointed under the Act to fix the standard rent-of the 
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premises and to grant a certificate of the standard rent. On 
December 13, 1923, the landlords filed a counter-statement. 
On March 11, 1924, the Controller fixed the standard rent 
at Rs. 1,420 per mensem and granted his certificate accordingly. 

On March 22, 1924, the landlords appealed from the 
order of the Controller to the President of the Improvement 
Tribunal pursuant to section 18 of the Rent Act, and on March 
24th the Bank also appealed to the President, seeking to have 
the standard rent fixed at a lower sum. 

-~ The Rent Act of 1920 was only to be in force for three 
years from May 5, 1920, but by the Calcutta Rent Amend- 
ment Act of 1923 it was extended to the end of March, 1924. 
By the Calcutta Rent Amendment Act of 1924 it was further 
extended to the end of March, 1927, with a proviso that after 
March 31, 1924, it should cease to apply to any premises the 
rent of which exceeded Rs. 250 a month or Rs. 3,000 a year on 
November 1, 1918. 

. The appeals before the President were adjourned for divers 
reasons from time to time until January 31, 1925, when he 
dismissed both appeals on the ground that the Act of 1920 had 
ceased to apply to the premises, and therefore he had no juris- 
diction. It is admitted that this decision was wrong in law, 
the contrary having been decided by this Board in Keshoram 
Poddar v. Nundo Lal Mullick. 

On February 23, 1925, the landlords applied to the High. 
Court under section 115 of the Civil Procedure Code to revise 
the order of the President on two grounds: (1) that he had 
wrongly refused jurisdiction; (2) that the whole of the proceed- 
ings before the Controller were wira vires and void by reason 
of the tenancy having determined before the application to him. 
A rule nisi was granted and the hearing stood over until the 
hearing of the ejectment suit. That suit was heard by Ghose, J., 
on April 24, 1925. He held that the lease was determined on 
August 15, 1923, and that the Bank had given up possession on 
January 24, 1924. He gave judgment for mesne profits from 
August 15, 1923 fo January 24, 1924, measured by the 
standard rent fixed by the Controller of Rs. 1,420 per mensem. 
He gave judgment for the damages for breach of covenant to 
repair, with a reference to the Registrar to assess the amount. 
As to the claim for arrears of rent, the Bank had since the action 
was brought, paid to the landlords the sum of Rs. 9,770, being the 





1. (1927) L.R. 54 I.A. 152: 53 M.L.J. 655 (P.C). 
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amount which added to the rent in fact paid up to August 1, 
1922, at the contractual rate, satisfied the rent due up to August 
15, 1923, on the footing that the standard rent, Rs. 1,420 per 
mensem, had been payable by the Bank from the commencement 
of the term. The learned Judge thought this sufficient and made 
no order for payment of arrears of rent. On June 19, 1925, 
the High Court (Sir Wm. Greaves and Ghose, J.), heard the 
argument on the rule nis and gave judgment setting aside the 
order of the Controller on the ground that he had no jurisdic- 
tion, as at the time of the application the applicants (the Bank) 
had ceased to be tenants. On July 4, 1925, the Bank appealed 
to the Court of Appeal from the judgment in the ejectment suit, 
and on August 3, 1925, the landlords crosssappealed. On 
April 27, 1926, the Chief Justice and Rankin, J., heard the 
appeal. They dismissed the Bank’s appeal and allowed the cross- 
appeal by giving judgment for arrears of rent on the footing 
of the.contractual rent, and directing that mesne profits should 
be calculated at the same rate. This decision necessarily follow- 
ed from the order of the High Court setting aside the certificate 
of the Controller. There is now no complaint in respect of it 
except that if the Bank succeed in restoring the Controller’s cer- 
tificate the figures as to rent and mesne profits must necessarily 
be adjusted. 


In the result, therefore, the appeals depend upon the ques- 
tion whether the High Court were right in deciding that the Con- 
troller had no jurisdiction to make the order in question certi- 
fying the standard rent at Rs. 1,420 per mensem. 


The Act of 1920, reciting by way of preamble that it is 
expedient to restrict’temporarily the increase of rents in Calcutta, 
makes provision for achieving that object. By section 4, where 
the rent of any premises is during the continuance of the Act 
increased so as to exceed the standard rent, the amount of such 
excess is, notwithstanding any agreement to the contrary, to 
be irrecoverable. The standard rent is the rent at which the 
premises were let on November 1, 1918, or if first let after 
November 1, the rent at which first let, or, in the cases speci- 
fied in section 15, the rent fixed by the Controller. By section 
14, if any sum has been paid on account of rent which is by the 
Act irrecoverable, such sum shall within six months after the 
date of payment be recoverable by the tenant by whom it was 
paid from the landlord who received the payments. It appears 
to their Lordships to be obvious that this section is intended to 
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give relief to any person who, having been a tenant, comes within 
the period of limitation to assert his claim to recover excessive 
rent paid, whether at the time he claims he is actually a tenant 
or not. If it were otherwise the exorbitant landlord who had 
succeeded in obtaining the excessive rent could relieve himself 
of his liability by determining the tenancy, which in the case of 
poor tenants holding on a month’s tenancy could easily be done. 
There seems no reason why the tenant whose tenancy has ex- 
pired by notice or by effluxion of time should lose the benefit 
of the section, and the words of the section, “tenant by whom 
it wasepaid,” and “landlord who received the payment,” appear 
to their Lordships to indicate that a change in the relations of a 
tenancy was contemplated by the Legislature. 

Moreover, by section 4, rent in excess of the standard rent 
is irrecoverable by the landlord. This must mean irrecoverable 
at any time by any process. It seems inconceivable that while 
the landlord is debarred from recovering excessive rent from an 
acttial tenant, whether by distress or action, yet if a tenancy 
expires by notice or effluxion of time the landlord may recover 
the full excessive rent from his ex-tenant. ; 

These considerations show that, if full effect is to be given 
to the provisions of section 4 and section 14, it will be necessary 
for ex-tenants as for actual tenants to have facilities for deter- 
mining what is the standard rent by which the excess is to be 
measured. 

Section 15 provides machinery by which the standard rent 
is to be ascertained, and in the cases mentioned in sub-section (3) 
the only machinery by which it is to be ascertained. By sub- 
section (1) the Controller shall, on application made to him by any 
landlord or tenant, grant a certificate certifying the standard rent 
of any premises leased or rented by such landlord or tenant. This 
is a duty imposed on the Controller. Sub-section (3) provides: 

“In any of the following cases the Controller may fix the stand- 
ard rent at such amount as, having regard to the provisions of this Act 
and the circumstances of the case, he deems just. (a) Where by reason of 
any premises having been let at one time as a whole and at another time in 
parts, or where a tenant bas sub-let a part of any premises let to him or 
where for any reason any difficulty arises in giving effect to this Act; 
(b) provides for difficulties which may arise where premises are let furnished ; 
(c) for cases where the premises at any time have been let for a nominal 
consideration or a consideration in addition to rent; (d) for cases where 
the rent on November 1, 1918, was, in the opinion of the Controller, unduly 
low; (e) for cases where there has been a change in the condition of any 
premises or an increase in municipal rates and subsequent to the standard 
rent having been fixed.” 
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so paid for the contractual rent, and rent on the basis of the 
standard rent, whatever it may be, will only run-from August 
1, 1922, and must be calculated accordingly. 

Their Lordships, therefore, are of opinion that the decree 
of the High Court on the rule for revision, dated June 19, 
1925, should be discharged with costs, and the order of the 
President of the Tribunal be set aside. The parties will be at 
liberty to proceed with their appeals to the President of the 
Tribunal if so advised. The decree of the High Court on appeal 
in the ejectment suit should be discharged, except so far as it 
affirms so much of the original decree dated April 24, 1925, 
as awarded damages for breach of covenant. This case should 
be remitted to the High Court to take such steps as are necessary 
to carry out their Lordships’ opinion. When there is a final 
determination of the standard rent the original decree may 
have to be revised by giving the respondents a decree for arrears 
of rent on the footing that the rent paid up to August 1, 1922, 
must be treated as due and is not to be adjusted. The appellants 
must have the costs of these appeals and of the rule and the 
appeal thereon. The costs of the ejectment suit in the Indian 
Courts will be dealt with by the High Court. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for appellants: Clarke, Rawlins & Co. 

Solicitors for respondents: Downer and Johnson. 


K.J.R. Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR Murray Courts TROTTER, Ki, Chief 
Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 
Bonthi Damodharam Chetti, minor by his mother 
and guardian Bonthi Ethirajan fe Appellani* 


v. 
Bansilal Abeerchand, Rai Bahadur and others .. Respondents. 
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keeping down of interest—Hindw Law—Family trade or business—Test— 
Purchase and sale of different commodity if outside scope of—Grand father 
—Business carried on by, siopped for some years before his death and 
slaried by father some tine afterwards sf a family bustness—Hmdu father 
of trading communtty—Startug of new business by, as family business— 
Power of. 

A debt may be both due and payable even though not demandable or 
enforceable at law. 

Ist defendant, who was conducting a joint family business, purchased 
goods on credit for the purpose of the business. Before the expiry of | 
the credit period, he executed a mortgage of joint family property for the 
price payable for the goods purchased. It appeared that the credit period 
signified merely that the price payable carried interest at the rate that 
might be stipulated from the expiry thereof and that 1f the purchaser made 
the payment earlier he was entitled to a discount also at a stipulated rate 
calculated proportionately for the unexpired period of credit before which 
the payment was made, 

Held, that the mortgage was binding on the share of the undivided son 

of the Ist'defendant in the property. 
. The principle of the decision in Bandhu Ram v. Rasmkishun Sonar 
[(1923) 21 A.L.J. 354] that a sale of family property by the father to dis- 
charge a mortgage-debt which is not payable till long after is invalid is in- 
applicable to a case of sale made to discharge a trade-debt with a credit 
period for payment of the same. 

In the case of a floating account where security is mtended to cover 
the maximum contemplated by the parties, it 1s not possible that, after the 
inaximum amount is once borrowed and drawn, subsequent payments 10, 
can be regarded as payments made to reduce the maximum amount of 
lability without any reference to or any contemplation of subsequent 
drawings or borrowings. 

The rule as to appropriation of payments is only a rule based on 
the intention of parties, actual or presumed or even imputed. Accordingly 
tle payments made by a debtor who has already drawn the maximum 
amount cannot be attributed to any intention on his part either to reduce 
the maximum available or even permanently to reduce the liability, but 
is only ascertainable to keep down the interest and make the amount avail- 
able for being drawn out again. 

Too narrow a construction ought not to be placed on the expressions 
“family trade or family business”. Accordingly, in a case in which a 
family business consisted in the purchase and sale of one commodity, 
purchase and sale of another commodity cannot be held to be outside the 
scope of the family business. Generally speaking, each case must be deter- 
mined only with regard to its particular facts, and the question to be 
dete?mined in each case should be whether having regard to the recognised 
business, profession means of livelihood or what is called the “Kulachara” 
of the family, the particular enterprise or embarking was only within the 
reasonable limits of the exercise thereof, or, really, having regard to its 
nature or extent, a new speculative enterprise. 

Held, that the mere circumstance that a business carried on by a Hindu 
was stopped for a few years before his death was not sufficient to make 
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a similar business started by his son some time afterwards any the less 
a family business, 


Dictum of Sadasiva Aiyar, J., in The Official Assignee of Madras v. 
Palantappa Chetty [(1918) 1.L.R. 41 M 824 at 835: 35 M.L.J. 473] to 
the effect that a Hindu father belonging to a trading community has a right 
to begin a lawful and ordinary trade business as a joint family business 
in which himself and his minor sons were partners approved. 

On appeal from the judgment and decree of the Hon'ble 
Mr. Justice Krishnan, dated 25th August, 1925 and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C.S. No. 493 of 1924. 

V. Masilamani Pillai for appellant. i 

V. C. Gopalaratnam for respondents. 


The Court delivered the following 

JUDGMENT.—The suit from which this appeal arises was 
instituted by the Ist respondent to recover the amount due under 
an equitable mortgage made by deposit of title deeds and evi- 
denced by a registered instrument. The amount to secure 
which the equitable mortgage was made had admittedly been 
advanced to a business carried on in partnership by defendants 
1 to 3, the original defendants in the action. 

The property over which the equitable mortgage was given 
as security belonged, however, to the first defendant or his 
family. The 4th defendant in this suit, the appellant before us, 
was added as a party on his own application apparently with a 
view to have determined in this action itself the question whether 
or not the equitable mortgage made by the Ist defendant was 
binding on his half share in the property. . 

It has thus come about that the pleadings in the case, so far 
as the liability of the 4th defendant was concerned, were not 
as accurate as otherwise they might have been. On behalf of 
the 4th defendant, it being denied that the mortgage was bind- 
ing on him, the parties went to trial on that issue generally, and 
Mr. Justice Krishnan, who tried the case, found it was so bind- 
ing and granted a decree accordingly. It is from that judg- 
ment that the 4th defendant has filed the present, appeal. 

In appeal it has been contended before us that the learned 
Judge was wrong in holding that the mortgage was binding on 
the 4th defendant’s share in the property. The argument was 
based on two grounds by the learned vakil for the appellant. 
The first was that the property, the subject of the mortgage, 
being admittedly joint family property of the Ist and 4th defend- 
ants, the 1st defendant had no right to alienate the ptoperty 
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inclusive of the son’s share except for purposes properly bind- 
ing on the family or for bona fide antecedent debts of his own. 
It was contended that, at the time when the suit mortgage was 
created, though there was a personal debt of the 1st defendant 
for goods purchased for the business to the extent of Rs. 25,000, 
still that debt had not yet become payable, the goods having 
been purchased on credit and the credit period of seventy days 
not having then expired. 

It was argued that if goods should be purchased by a 
person on credit there is no debt due till the expiry of the credit 


- period. This argument was obviously due to a confusion be- 


tween debts due and debts due and demandable. A debt may 
conceivably be both due and payable even though not demand- 
able or enforceable at law. It is, however, well known that in 
the piece-goods market at Madras the seventy days’ credit gene- 
rally signifies merely that the price payable carries interest at the 
rate that may be stipulated from the expiry of seventy days, and 
that if the purchaser should make the payment earlier he would 
be entitled to a discount also at a stipulated rate calculated propor- 
tionately for the unexpired period of credit before which the pay- 
ment is made. The contention, therefore, cannot be accepted 
that there is no debt due by the father before the expiry of the 
credit period and in any case it would have been obviously to 
the interest of the first defendant to pay up the amount due 
even before the expiry of the credit period and earn a discount. 


The learned vakil for the appellant referred in this connec- 
tion to the case of Bandhu Ram v. Ramktshun Sonar It 
was held in that case that the amount secured by a mortgage 
not being payable for some considerable time could not be re- 
garded as a pressure on the-estate or the family so as to justify 
an immediate alienation for the purpose of discharging it. But 
a trade debt cannot possibly be regarded in the same light and 
more especially when it is really payable even though not de- 
mandable and when on such payment heing made proportionate 
discount can also be obtained. 

The secbnd contention argued on behalf of the appellant 
was that the amount now sued to be recovered was really not 
the original debt of Rs. 15,000 borrowed for paying off an 
antecedent debt of the father but represents only moneys bor- 
rowed subsequently from time to time by the father and that, 
as regards the purposes for which these later amounts were 
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borrowed, there is no evidence whatever on behalf of the plain- 
tiff or on the record to.show that they can be regarded as debt 
borrowed for paying off any antecedent debts. There is no 
doubt some room for such a contention. But at the same time 
it must be remembered that the appellant became a party to 
the suit on his own application and it was only on the pleas 
raised by him that the issues were raised. In this connection 
it must be observed that on behalf of the fourth defendant no 
such question was raised or even suggestion made either in the 
defence filed or in the cross-examination of the plaintiff's wit- 
nesses. The learned vakil for the appellant strenuously con- 
tended that the onus is on the plaintiff supporting the aliena- 
tion to establish affirmatively the circumstances under which 
the father, the lst defendant, was entitled in law to effect a 
valid alienation. The argument put forward was as follows: 
No doubt the original sum of Rs. 15,000 may be held to have 
been borrowed for paying off antecedent debts, but that is only 
the first item in the account; since then the 1st defendant has 
paid in to the credit of the account several sums of money; these 
payments would, according to the rules relating to the appropria- 
tion of payments, have reduced considerably the amoun. -° 
the original debt; the amount now sued to be recovered, there- 
fore, represents only moneys borrowed by the Ist defendant 
subsequently; there is no evidence with regard to the purposes 
for which these later amounts were borrowed and therefore the 
suit mortgage cannot be supported in the absence of any evidence 
to show that these later borrowings were for the purpose of 
discharging the father’s antecedent debts. There would have 
been considerable force in this argument and great difficulty 
in deciding in favour of the plaintiff on the evidence before us, 
if the original contract between the parties had not been one 
of security by way of mortgage, having been intended in 
the very first instance to be security for a floating account. In 
the case of a floating account where security is intended to 
cover the maximum contemplated by the parties it is not pos- 
sible, as pointed out by the learned Judge in the Court below, 
that after the maximum amount is once borrowed and drawn, 
subsequent payments in, can be regarded as payments made 
to reduce the maximum amount of liability, without any refer- 
ence to or any contemplation of subsequent drawings or 
borrowings. ` 

After all, all the rules relating to appropriation of pay- 
ments and the rule formulated by the Master of the Rolls 
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in C¥ayton’s case is a rule based on the intention of parties, 
actual, presumed or even imputed. If so, the payments in, made 
by a debtor who has already drawn the maximum amount, 
cannot be ‘attributed to any intention on his part either to re- 
duce the maximum available or even permanently to reduce 
the lability but are only ascribable, as pointed out by the learn- 
ed Judge, to keep down the interest and make the amount 
available for being drawn out again. 

It follows from this that the decision of the learned Judge 
could not be held to be wrong on any such hard and fast ap- 
plication of the rule relating to appropriation of payments. 


The view that we have thus taken on the two points 
argued before us would be sufficient to dispose of the appeal. 
But it seems to us that the decision of the learned Judge can 
be supported on a much broader ground. 


It is admitted that the first and fourth defendants belong to 
a caste or community of traders and that the first defendant’s 
father was himself during his lifetime carrying on business in 
piece-goods. It is not contended before us that if the deceased 
father of the first defendant had carried on such business till 
his death and the first defendant had continued it subsequently, 
he would not have been entitled to borrow moneys for the pur- 
poses of such business. But it appears that the business which 
was carried on by the father was stopped by him for some years 
before his death and that the first defendant did not begin such 
business till a few years after his father’s death. On this it 
was strenuously contended on behalf of the appellant that a 
business would cease to be a family business if it should cease 
to be carried on for such a considerable time. But it seems to us 
that there is no warrant for any such contention, much less for 
such a contention based on the length of the period of suspension. 


After all, trade and commerce are largely dependent on 
time, place and condition and it seems to us monstrous to re- 
quire that a person should be under an obligation to continue 
his business under any condition whatsoever and even though 
loss may be anticipated or certain under the penalty of the busi- 
ness carried on by him ceasing to be regarded as ancestral or 
family business. Such a requirement would obviously not be 
in the interests of family estates. Having regard to the general 
principles of Hindu Law it must be held that the substance and 
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subsistence of family are interrelated and that the family estate 
and the family business or profession, that is the “kulachara”, 
are closely related and almost interdependent. On the one hand 
it is the family business or profession that is the origin of 
the wealth and the means by which it continues to be main- 
tained and improved. On the other hand it is the family 
estate or wealth that makes the conduct of the family business 
or profession possible. 

From this it would also follow that too narrow a con- 
struction should not be allowed to be placed on such expressions 
as “family trade or business” and that with changes of civiliza- 
tions and conditions what should be applied is not a rigid rule of 
‘law but the principle on which it is based. It seems to us 
absurd to suppose that if a family business should be found to 
have consisted in the purchase and sale of one commodity, 
purchase and. sale of another commodity should be held to be 
outside the scope of the family business. The reductio ad 
absurdum of such a rigid rule may be seen if the rule is pushed 
to its logical extreme and it should be sought to be contended 
that the ancestral business consisted only in the purchase and 
sale of 100 bags of rice per year and that, therefore, the pur- 
chase and sale of 150 bags of rice was a speculative extension 
of ‘such business. Generally speaking, therefore, each case will 
have to be determined only with regard to its particular facts. 
The question to be determined in each case should be whether 
having regard to the recognized business, profession, means of 
livelihood or what is called the “kulachara” of the family, the par- 
ticular enterprise or embarking was only within the reasonable 
limits of the exercise thereof or really having regard to its 
nature or extent, a new speculative enterprise. In this connec- 
tion we may state that we entirely approve of the dictum of 
Sadasiva Aiyar, J., in the case of The Official Assignee of 
Madras v Palaniappa Chetti, which is as follows: 

“I think that tha right of a Hindu father belonging to a trading 
community to begin a lawful and ordinary trade business as a joint family 
business in which himself and his minor sons were pattners cannot be 
disputed.” - 

` In this case it being not disputed that the family business 
has been one of purchase and sale of piece-goods the mere cir- 
cumstance that the father of the first defendant ceased for some 
reason to carry on such business for a few years before his death 
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is not sufficient to make a similar business started by the son 
some time afterwards any the less a family business. If it be 
a family business, it cannot be argued that the first defendant 
had no right to borrow the moneys, the subject of the claim, for 
the purposes of carrying it on. 


The decree of the learned Judge is therefore right and the 
appeal fails and is dismissed with costs. 


A.S.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
PRESENT :—Mr. Justice VENKATASUBBA RAO. 


Ratansi D. Morarji ..  Plaininf* 
v. 
The Administrator-General of Madras .. Defendant. 


Succession Act—Hindu—Meaning—Euwopean or other non-Hindu if 
can become a Hindw—Proof of Ewropean becoming a Hindw and being 
a Hindu at the time of his or her death—Quantum—Law governing succes- 
sion to such person—Hindu Laow—Ewuropean lady converted to Hinduism 
—Marriage with Vaisya according to Vedic rites—Validity of—Caste— 
Membership of—Necessity of, for a Hindu. 


R., a lady of Austrian origin and domiciled in Great Britain was a 
Theosophist and a Hindu by conviction. She was also a vegetarian and 
was practically a Hindu in all her habits of life. After living in India for 
several years, she became formally converted to the Hindu faith, the cere- 
mony of conversion being performed by a Society known as the Hindu 
Missionary Soclety, which had for its object the conversion of people of 
cther faiths and their admission into the Hindu fold. Thereupon she 
changed her name and adopted a Hindu name. Immediately. after the 
conversion she married the petitioner, who was a Bhatia, and who claimed 
to be a Vaisya, according to Vedic rites. She was regarded as a Hindu 
and treated by others as such, and, when she died shortly after, she was 
cremated according to the Hindu rites in a Hindu crematorium at Bombay. 
About a year before her death R. executed an unattested will at the Head- 
quarters at Adyar of the Theosophical Society bequeathing her proper- 
ties to the petitioner, and the questions in the case arose on an applica- 
tion by the petitioner for letters of administration with a copy of that 
will annexed. š 


Held, that R was a Hindu and was a Hindu at the time of her death 
within the meaning of the Indian Succession Act, and that the will in 
question not having been executed either at Bombay or at Madras, it was 
valid, though unattested. 








*T.0.S. No. 1 of 1928 20th August, 1928 
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The word “Hindu” is used in Succession Act in a theological as 
distinguished from a national or racial sense. 


A non-Hindu can become a Hindu. Membership of a caste is not a 
necessary pre-requisite for being a Hindu. 

It is a question of fact in each case whether a given person is a Hindu 
or not. A European does not become a Hindu merely because he pro- 
poses a theological allegiance to the Hindu faith, or is an ardent admirer 
and advocate of Hinduism and its practices; but if he resides long in 
India, abdicates his religion by a clear act of renunciation and adopts 
Hinduism by undergoing formal conversion, gives up along with Christian- 
ity his Chnstian name and deliberately assumes a Hindu name, marries 
in accordance with Hindu religious rites a person who is a Hindu by 
race and religion, and cuts himself off from his old environment and takes 
to the Hindu mode of life, in such a case the Court may justly come to 
the conclusion that he has become a Hindu within the meaning of the 
Succession Act. 

A European who becomes a Hindu becomes also subject to the Hindu 
Law, the test in such a case being not one of domicile hut nf religion 

The marriage between R and the petitioner was a valid marriage. 

Held further, therefore, that even if the will was held to be invalid 
as having been executed within the Presidency Towns of Madras and 
Bombay, and the case had to be disposed of as if R had died intestate, 
the petitioner being her husband, would, under S. 218 of the Succession 
Act, be entitled to a grant of the administration. 


S. Duraiswami Aiyar instructed by Srinivasaraghavan and 
T yagarajan for petitioner. 


H. D. Cornish, Administrator-General, appeared in person. 


The Court delivered the following 
JupGment.—This case raises questions of great importahce: 


(1) Is it open to a lady of European origin to become 
a Hindu by conversion? 


(2) Is her marriage, after such conversion, with a Hindu 
gentleman, Bhatia by caste, valid? 


The facts of the case are interesting. Mena Renda was 
of Austrian origin and domiciled in Great Britain. She was 
a Theosophist and a Hindu by conviction. She was further 
a vegetarian and has been described as having been practically 
a Hindu in all her habits of life. She was living in India for 
several years, about 12 or 13, and then expressed a desire to 
be formally converted to the Hindu faith. There was a 
Society founded in Bombay in 1917 known as the Hindu Mis- 
sionary Society. Its object was to perform “Sudhi,” that is to 
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say, convert people of other faiths and admit them into the 
Hindu fold. On the 21st of May, 1922, at her request, this 
Society performed the ceremony of conversion. She changed 
her name and adopted a Hindu name, vig., Sulochana. Im- 
mediately after the conversion, on the same day, she married 
according to Vedic rites Mr. Ratansi Morarji, a mill-owner of 
Bombay and a Member of the Council of State. Mr. Vaidya 
and Mr. Raje, who belonged to the Hindu Missionary Society, 
officiated at the conversion as well as the marriage. They depose 
that in regard to both the events, Vedic religious rites were 
performed. Mr. Vaidya says—and his statement has not been 
challenged—that the rites performed were such as would be 
sufficient under the Hindu religion to effect a conversion. Mr. 
Vaidya and Mr. Raje are Brahmins as also Mr. Chunilal Bhat 
who was present and has been examined. It was Mr. Bhat 
who performed the Kanyadena, that is, who gave away the 
bride. The marriage was not performed secretly, but accord- 
ing to the evidence of Mr. Raje, it was not for certain reasons 
(not stated) made very public. The conversion as well as the 
marriage were published in the newspapers. Soon after the 
wedding, the lady and her husband left for Europe. They 
lived in Venice, in Paris and in London and returned to India 
in August. While they were in Europe, Mr. Morarji’s brother 
was living with them as a member of their family. After their 
return, the husband went to Bombay, but the lady resided either 
at the Headquarters at Adyar of the Theosophical Society or 
was touring in South India. This state of things continued 
from August to December, 1922, when she also went over to 
Bombay, where she resided till her death on the 14th of August, 
1923. Im October, 1922, she made a will bequeathing her entire 
property to the petitioner, Mr. Morarji. The present proceed- 
ing relates to that will. Mr. Morarji claims letters of adminis- 
tration with a copy of that will annexed. The will has not been 
attested and one of the questions I have to decide is, is the will 
valid notwithstanding the fact that it has not been attested? This 
raises the question: Was she a Hindu at the time of the exe- 
cution of the Will? To proceed with my narrative, after she 
returned to Bombay, her husband lived at his own house, while 
she was living either on a flat or in Hotels. Mr. Morarji fre- 
quently visited her at those places and had his meals with her. 
In his evidence he deposes that she was regarded as a Hindu 
and treated by others as such. She died, as I have just said, on 
the 14th of August, 1923, and it is in evidence that she was 
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cremated according to the Hindu rites in a Hindu crematorium 
at Bombay. 


These are in brief the facts of the case. Under S. 63 of 
- the Indian Succession Act, for a will to be valid, it must be 
attested by two or more-witnesses. This Section applies in the 
case of Hindus only to wills made inter alia within the local 
limits of the Ordinary Original Civil Jurisdiction of the High 
Courts at Madras and Bombay. (See sections 57 and 58.) 
In other words, if the testatrix was not a Hindu, the unattested 
will would in no case be valid; if she was a Hindu, it would be 
valid if it was made outside the Presidency Towns of Madras 
and Bombay. 


This raises the point—Where was the will made? It is clear 
beyond doubt that the lady was not living at Bombay between 
August and December. It follows from that, that the will 
could not have been made at Bombay. Then, the alternative is, 
was it made in the City of Madras? According to the evidence, 
during that period she was residing at the quarters of the Theo- 
sophical Society at Adyar. This is beyond the local limits of the 
Ordinary Original Civil Jurisdiction of the High Court 
of Madras. If she was not actually residing at Adyar, she was 
touring in the mofussil There is no positive evidence as to 
Where the will was made. The Adyar Bridge separates her 
Adyar home from the City of Madras strictly so called. In 
fact, the distinction between this part of Adyar and Madras 
proper becomes important, so far as we are concerned, only 
for the purposes of the Act. If the will was executed while 
che lady was touring in the mofussil, it would, in that case, “be 
undoubtedly valid. But then if she desired to make a will while 
at Madras (as understood generally and not as understood in the 
Act), it would be most natural that she should make it at her 
own home. Why should it be assumed that she left her home, 
crossed the bridge, came to a strange place and then executed 
the will? The paper that is produced as the will shows that 
no kind of formality attended its execution. It was the note 
paper of the lady with her monogram that wag used. It is a 
brief will, consisting as it does, of a few lines. It leaves the 
impression that it was written in the privacy of her own room, 
unlike a will prepared with the aid of a legal adviser and with 
attendant formalities. I am prepared to infer that it was not 
executed at Madras, i.e., as distinguished from Adyar beyond 
the bridge. I am satisfied on the evidence that the will was 
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not executed either at Bombay or at Madras and that it is 
therefore valid. 

The next question is, was she a Hindur If she was not, 
even on my finding that it was executed outside the limits of 
the Cities of Madras and Bombay, it would still be invalid. 
The answer depends upon the meaning of the word “Hindu” 
as used in the Indian Succession Act. It has been consistently 
held that the word “Hindu” is used in the Act in a theological 
as distinguished from a national or racial sense. In Dagree v. 
Pacotts Sanjao* the question arose, whether Indian Christians 
were Hindus under the Act. If the term was used to denote 
a race, the parties being Hiridu converts would clearly be 
Hindus; but the Court held that they were not. Starling, J., 
citing Stokes’ Anglo-Indian Codes, states his conclusion that 
the term as used in the Act is “a theological term as denoting 
any person professing any form of the Brahmanical religion or 
religion of the Puranas”. 

In Re Joseph Vathiar of Nasareth the High Court 
upheld the decision of the Civil Judge, who held that 
native Christians are not Hindus within the meaning of 
the Act on the ground that the word connotes a religious and 
not a national distinction. 


If the term “Hindu” is a theological expression, the ques- 
tion arises: Is it legally permissible to a non-Hindu to be- 
come a Hindu? In 3 M. H.C. R, Appendix, page vii, 
the point for decision was whether a Christian convert relaps- 
ing to Hinduism could be convicted of bigamy on marrying a 
second wife. Holloway, J., observes : 


“Tt seems impossible to assume that a man is not equally free to 
go from Hinduism to Christianity and if he pleases back from Christianity 
to Hinduism?’ 


The Court (Holloway and Innes, JJ.) held that the pri- 
soner became a Hindu and was not guilty of bigamy and it 
quashed the conviction by the Lower Court. In Muthuswams 
v. Mastlamant? a marriage was contracted according to Hindu 
rites by a Hindu with a Christian woman, who before marriage 
was converted to Hinduism. Sankaran Nair and Abdur Rahim, 
JJ., beld that the marriage was valid under the Hindu law. The 
ground of decision was, that the Christian lady became a Hindu 
on conversion although not a Hindu belonging to any of the 


TA (1895) I.L.R. 19 B 783. 2. (1872) 7 M.H.C.R. 121. 
3, (1909) I. L, R, 3 M. 342 : 2 M. L. J, 49, 
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three regenerate castes. This decision is not confined to 
Christians by profession only, but equally applies to those who 
are Christian by descent as well. Fanindra Deb v. Rajeswar 
Dass‘ related to a family which was of “non-Hindu origin”; 
if its members had become “Hindus out and out” it was assum- 
ed that they would be governed by the Hindu Law unless a 
special custom was proved. In Sakdeo Narain v. Kusum 
Kumari" the Court had to deal with a clan who became convert- 
ed to Hinduism about 100 years previously. The Judicial Com- 
mittee held that the clan “had become sufficiently Hindu” to 
be prima facte governed by the Hindu Law. The expressions 
(1) “Hindus out and out” and (2) “become sufficiently Hindu” 
are the expressions used by the Privy Council. In the last 
mentioned case, their Lordships referring to Palaniappa Chetty 
v. Alagan Chetty’ allude to a mass of tribes in Southern India 
who became “Hinduised and subject to the law of the Smritis 
in most respects”. 

If then according to judicial decisions, a person who both 
by descent and profession is a Christian can become a Hindu, 
if the re-conversion of an apostate is permissible, if tribes of 
non-Hindus can be admitted into the Hindu fold, what light do 
facts of Indian history throw on this question? Sir Charles 
Eliot in his valuable work “Hinduism and Buddhism” says : 

“It is not quite correct to say that one must be born a Hindu, since 
Hinduism has grown by gradually Hinduising the wilder tribes of India 
and the process still continues” (Introduction, page 37.). 


The chief feature of Hinduism is its tendency to absorb 
beliefs and to combine and amalgamate deities. There was’ a 
great fusion of ideas and even Persian and Greek religions 
made their contribution. The amplification of Hinduism and 
the absorption of non-Hindu tribes into the Hindu fold were 
not necessarily two distinct and separate processes. 

“Whenever a popular cult grew important or whenever Brahmanic 
influence spread to a new district possessing such a cult, the popular cult 
was recognised and Brahmanised. This policy can be abundantly illus- 
trated for the last four or five centuries (for instance ine Assam), and it 
was in operation 234 millenniums ago or earlier,” (VoL I, page 104) 

If non-Hindu Gods were thus accorded recognition, non- 
Hindu tribes were similarly absorbed. The learned writer 





4. (1885) 12 IA 72: IL,R 11 C. 463 (PC). 
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points out that the treatment by Hinduism of men and Gods 
is curiously parallel. 

“Princes like the Manipuris of Assam came under Hindu influ- 
ence ahd were finally recognised as Kshatriyas with an imaginary pedi- 
gree, and on the same principle their deities are recognised as forms of 
Siva or Durga.” (Introduction, page 37.) 

In a foot-note, he points out that according to Census of 
India, 1911, Assam, p. 47, about 80,000 animists were convert- 
ed to Hinduism in Goalpara between 1901 and.1911 by a 
Brahmin called Sib Narain Swami. This admission into the 
Hindu society was not confined to the aboriginal tribes. ‘Even 
the foreigners that invaded India were gradually assimilated. 
Speaking of several Royal families of the country, Sir Charles 
Eliot observes : $ 

‘Many of these belong to districts which were formerly without the 
pale of Hinduism; many more are the descendants of the northern hordes, 
who, century after century, invaded India” (Book I, page 35.) i 

The Kushana dynasty which produced great Hindu rulers 
was in its origin non-Hindus. The hames of the kings, Kad- 
phises, Kanishka and Huvishka are not Indian; but Vasudeva, 
a later ruler, belonging to the same dynasty, bears a Hindu 
name. There are several instances of Greeks (Yavanas) who 
bore Hindu names and became absorbed in Hindu society. The 
history of Hinduism is thus one of gradual expansion and seve- 
ral races and tribes originally of non-Hindu origin were in- 
corporated into it. 

Then comes the question, is membership of a caste a neces- 
sary pre-requisite for being a Hindu? In other words, is it in- 
cumbent upon every Hindu to belong to some caste? The state- 
ment that a man cannot be a Hindu, unless he belongs fo a caste, 
is true in the sense that it is descriptive of a process. “The con- 
vert, to start with, belongs to some community which adopts 
Hindu usages and it is then recognised as a caste at first of very 
low standing, but in a few generations it may rise in the general 
esteem. (“Hinduism and Buddhism,” Introduction, page 38.) 
Sikhs have been held to be Hindus. (Reni Bhagwan Kuor v. 
Jogendra Chandra Bose".) Similarly, Lingayats have been treat- 
ed as being within the pale of Hinduism. And yet, Nanak, the 
founder of the Sikhs and Basava, the founder of Lingayats, 
taught that there was no distinction of caste. The sect which 
comes into existence declaring that there is no caste ends by 
observing caste. As Sir Charles Eliot puts it 
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“The sect which renounced caste becomes itself a caste” (See Vol. IT, 
page 177.) $ 3 

‘Hindu life is permeated by the instinct that society must be divided 
into communities having some common interest and refusing to intermarry 
or eat with other communities.” (Vol II, page 178) 


It will thus be seen that a group of individuals professing 
Hinduism and adopting the Hindu mode of life may in course 
of time become a separate caste. But this does not show that 
till such a caste is formed, a member of this group is not a Hindu. 
While the caste is in the process of formation, can it be said that 
the individual is beyond the bounds of the Hindu religion? Then 
again, if a man secedes from his caste or is expelled from it, he 
does not, on ceasing to belong to some caste, cease to be a Hindu. 
The instinct of the average Hindu may assign a new caste to 
those who declare that they belong to no caste. But, in such a 
case, is the man who belongs to no caste, to be regarded as being 
outside the pale of Hinduism on the ground that a new caste, 


which claims him, has not come into being? As Bhattachary:’ 


points out, each Hindu sect which is formed, is practically a new 
caste. (“Hindu Castes and Sects,” Preface.) 


I am therefore clearly of the opinion that it is not a valid 
objection to a man being treated as a Hindu that he does not 
belong to some caste. 

Was the lady in question a Hindu at her death? 

It is a question of fact in each case whether a given person 
is a Hindu dr‘not. A European does not become a Hindú mere- 
ly because he professes a theoretical allegiance to the Hindu faith, 
or is an ardent admirer and advocate of Hinduism and its prac- 
tices; but if he resides long in India, abdicates his religion by a 
clear act of renunciation and adopts Hinduism by undergoing 
formal conversion, gives up along with Christianity his Christian 
name and deliberately assumes a Hindu name, marries in accord- 
ance with Hindu religious rites a person who is a Hindu by race 
and religion, and cuts himself off from his old environment and 
takes to the Hindu mode of life, in such a case the Court may 
justly come to the conclusion that he has become 4 Hindu within 
the meaning of the Indian Succession Act. These tests are ŝatis- 
fied in the present case and I therefore hold that Mena Renda 
otherwise called Sulochana was a Hindu at her death. 


It then follows that the will executed by her is valid and the 
petitioner is therefore entitled to letters of administration with a 
copy of that will annexed. 
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I have now dealt with the case on the footing that the will 
was executed outside the Presidency Towns of Madras and 
Bombay. If I am wrong in this finding, the case must be dispos- 
ed of, as if Mena Renda died intestate. Section 218 of the 
Succession Act says : i 

“If the deceased has died intestate and was a Hindu, the administra- 
tion of his estate may be granted to any person who, according to the rules 
of the distribution of the estate applicable in the case of such deceased, 
would be entitled to the whole or any part of such deceased’s estate.’’ 


If the petitioner was her husband, he would be entitled to 
a grant of the administration. This raises the question, is the 
marriage valid? This point again must be decided with refer- 
ence to the Hindu Law on the subject. 


To apply the Hindu Law to a European may seem strange. 
But according to the law of British India, in the case of Hindus 
(as in the case of Muhammadans), questions of personal law are 
determined not by the test of domicile but by reference to the 
religious community to which that person belongs. In other 
words, the law of Hindus and Muhammadans is the law of their 
religion. Part II of the Indian Succession Act dealing with 
domicile does not apply iter aka to Hindus. (See S. 4.) 
According to the English law, a person’s domicile determines his 
civil status. This means that the law which governs him is the 
law of the country of his domicile and it is attached to his person 
and remains so attached wherever he goes, until he changes 
his domicle, upon which the law of the new domicile becomes 


` attached to him in the same manner. (6 Halsbury “Conflict of 


Laws,” p. 183.) 
The Indian Succession Act contains provisions to 
the same effect. The result is that while ordinarily a 
British Indian subject can change his domicile and acquire 
a new law along with a new domicile, this right is denied to a 
Hindu. It must be borne in mind that I am now dealing with 
the law to be administered by a British Indian Court. Under 
that system of law, a Hindu carries along with him his personal 
law wherever he goes and he cannot, however fixed his deter- 
mination may be, get rid of that law. Is the person a Hindu? 
Then, wherever the law of British India admits the operation of 
a personal law, his rights and obligations are determined by the 
Hindu Law, that is the law of his religion, subject to the excep- 
tion that by statute any part of that law may be abrogated. This 
intimate connection between law and religion in the case of 
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Hindus and Muhammadans is fully dealt with in the judg- 
ment of the Judicial Committee in Abraham v. Abraham”. (See 
also the arguments of Counsel in the case.) In accordance 
with this principle, if a Hindu becomes a convert to Muham- 
madanism, he is, by virtue of his conversion, governed by the 
law of his new religion; this is the general presumption, though 
a special usage may override it. 

“The reason forit is * * * * * the written law of India has 
prescribed broadly that ın questions of inheritance and succession, the 
” Hindu law is to be applied to Hindus and the Muhammadan law to 


Muhammadans.” [Jowala Buksh v. Dharma Singh, (1866) 10 M.I.A. 511 
at 537.] 


[See also Charter of the Supreme Court, 1800; Clause 19 of 
the amended Letters Patent, 1865, and Trevelyan on “Civil 
Courts in India,” page 59, citing In the matter of the petition of 
Kahandas Narrandas, (1881) I.L.R. 5 B. 154.] 


Where the law, of the domicile applies, it has been held 
that it is unnecessary that a person should realise the legal 
result of his conduct. If he acquires a new domicile, he acquires 
a new law along with it. (See Halsbury, Vol. VI, page 186.) 


By analogy, a European who becomes a Hindu, becomes 
also subject to the Hindu law, although in this case, the test 
is not one of domicile, but one of religion. : 


I shall now deal with the point whether the marriage is 
valid. 

In Bat Gulab v. Jiwanlal Harila it was held by the Bombay 
High Court that according to the Hindu law as administered in 
that Presidency, a marriage between a Vaisya male and a female 
was valid. In the judgment in that case are discussed the 
original authorities bearing on anuloma marriages, Chandavarkar, 
J» in Bat Kashi v. Jammnadas® after an examination of the 
Smritis and the Commentaries, also arrives at the conclusion 
that anuloma Marriages are valid. In that case, the question 
related to a pratiloma marriage and it was held that it was 
invalid under the Hindu law. I am prepared to follow these 
cases and hold that the marriage in question is valid. I am 
not to be understood as saying that pratiloma marriages are 
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invalid; that is not a question on which it is necessary to ex- 
press any opinion at present. An anuloma marriage means a 
marriage between a man of a higher and a woman of a lower 
caste. In this case, the husband, a Bhatia, claims to be a Vaisya. 
Was the lady then a sudra?_ In Muthuswami v. Masilaman? al- 
ready referred to, the wife who became a Hindu was treated as a 
sudra. But the judgment shows that the word ‘sudra’ was not 
used in its ordinary sense. It was used in a somewhat special 
sense; in that term : 

“it was intended to include all Hindus who are not dwiyas or twice- 
born glasses.”’ 

Whether, in such circumstances, a higher caste may not be 
assigned to one in the position of Sulochana, is a question which 
I leave open, observing for the present, that it deserves to be 
carefully considered, from the standpoints, both of ancient 
authority and of historical evidence. 


I have come to the conclusion that the marriage under 
consideration is, for the reasons I have stated, valid. 


I may add that I do not entertain the slightest doubt as 
regards the genuineness of the will. The facts, that it was 
signed by the lady in her maiden Christian name and that the 
petitioner is. not described as her husband, these facts may be 
easily explained. The disposition was not to rest on the valid- 
ity either of the marriage or of the conversion. To bring 
‘about this result, the testatrix had to adopt this course of 
conduct. 

* Tn the result, I direct grant to the petitioner of letters of 
administration with a copy of the will annexed. 


Costs of both parties shall come out of the estate. 
o AENG Letters of administration granted, 





— 





——_ amana 


3, (1909) I.L.R. 33 M. 342 : W M.L.J. 49. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE RAMESAM, 
Venkatapathi Nayakar, minor through his 
mother and next friend Suppammal .. Appellant (Plff.)* 
v. 
Pappia Nayakar and another ws Respondents (Defts.). 


Hinds Law—Joint family—Sale by manager—Swit by junior mem- 
bers to set astde—Proportion of proved consideraiton to the value of the 
vendor’s share—Form of decree—Equities m favour of alienee. 

In the case of a sale of joint family properties by the manager ‘of the 
joint Hindu family, where the consideration proved for the sale, after 
being allotted to the vendor’s share only, is grossly inadequate, the whole 
sale should be set aside making the consideration proved’ a charge on 
the properties. Where, however, the consideration proved is not grossly 
inadequate and can be regarded as the price of the vendor's share but is 
less than the value of such share, the sale should be upheld as the sale of 
the vendor’s share only and the other members of the joint family who ques- 
tion the sale are entitled to recover their shares of the properties without 
being subjected to any other equity. In such a case, if the members are 
divided, and the vendor leaves other heirs than the members who question 
the sale, he or his heirs may have a right to contribution. But if the 
consideration proved exceeds the value of the vendor’s share, the sale 
should be upheld as a sale of the vendor's share only and for the excess 
a charge should be given over the shares of the other members, 

Seetharany Naidu v. Balakrishna Natdu, (1913) 26 ML.J. 604 and 
Adinarayana Reddi v. Subbarayalu Reddi, (1927) 104 I.C. 621 not followed. 

Muthu Krishna Naidu v. Muthu Krishnappa Naidu, (1917) M.W.N. 273 

Rotiala Runganatham Chetty v. Pulcat Ramaswami Chetty, (1903) 
LLR 27 Mad. 162 (F.B.) explained. j 

Observations in Vadtvelam Pillai v. Natesam Pillai, (1912) I.L.R. 37 
Mad. 435 at 438 : 23 M.L.J. 256 dissented from. 

Where in the case of a sale of joint family properties by the father 
Rs. 400 out of the total consideration of Rs. 600 recited in the document 
was only proved and the value of the’ father’s share on the date of the 
sale was proved to be Rs. 500, 

Held, that the transaction must be upheld as a sale of the father’s 
share only and, as the vendee in such a case would lose no part of the 
consideration proved, there was no need for any furthes equity in his 
fay our, 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Tuticorin in Appeal Suit No. 103 of 1924 
preferred against the decree of the Court of the District Munsiff 


of Koilpatti in Original Suit No. 10 of 1921. 





*S.A. No. 1752 of 1925. 20th February, 1928. 
R—62 
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S. Varadachariar, P. R. Srinivasan, P. N. Appuswamt 
Aiyar and P. S. Nagaswami Atyar for appellant. 

T. L. Venkatorama Aiyar for respondents. 

The judgment of the Court was delivered by 


Ramesam, J.—This Second Appeal arises out of a 
suit by a minor plaintiff represented by his mother and next 
friend to set aside a deed of sale, Exhibit XX, Gated 21st Novem- 
ber 1920, executed by his father, the late Subba INaick, i in favour 
of the 1st defendant. The plaintiff claimed to be the adopted son 
of Subba Naick and was so found by the Courts below. Subba 
Naick died on the date of the sale deed soon after the execution. 
His father Pappia Naick (#.¢., the grandfather of the plain- 
tiff) died on the lst December 1920. The sale deed was exe- 
cuted for Rs. 600. The vendee was the minor son of Subba 
Naick’s wife’s brother Lakshmipathi, who is the second defend- 
ant. The plaintiff alleged that Subba Naick was not in a sound 
disposing state of mind when he executed the sale deed. But 
this point was found against the plaintiff by the District Mun- 
siff and is not pressed before the Subordinate Judge or before 
us. The plaintiff alleged that the property sold was “joint 
family property of the vendor’s family; but the defendants con- 
tended that it was his self-acquisition. This issue was found 
in plaintiff's favour by the Courts below. The respondent 
attacks this finding before us on the ground that the plaintiff is 
now precluded from raising this question by reason of an 
order on the claim petition dated 6th December 1911—Exhibit 
II (b). The facts relevant to this point are that the late Subba 
Naick sold his share of the family property to one „Ganapathi 
Asari under Ex. II dated 13th March 1911. Afterwards when 
the property was attached Ay a creditor, Ganapathi Asari filed 
a claim petition and the’'clkim was allowed. No regular 
suit was filed within one, ear from thé date of the order by 
Subba Naick to set aside the’ ‘order and the respondent contends 
that the order operates as res judicata against the plaintiff. The 
Courts below have now found that the sale deed in favour of 
Ganapathi Agari was a sham transaction effected with a view 
to defraud Subba Naick’s creditors. This finding is a ques- 
tion of fact and must be accepted. But the question whe- 
ther, in spite of this finding, the order Ex. II (b) precludes 
the plaintiff from’ contending that the sale of Subba Naick’s 
property was a sham still arises. It is clear on the facts. that 
if the transaction was a sham transaction brought about to 
defraud ¢reditors'Subba Naick himself, having defeated his 


~! 4 
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creditors, would be estopped from contending that the sale was 
a Sham transaction. But neither estoppel nor res judicata can 
operate against the plaintiff who is a member of the undivid- 
ed family of Subba Naick whose right arises by adoption and 
he cannot be said to claim through Subba Naick. The result 
is that the finding that the suit properties are joint family pro- 
perties of the vendor’s family must stand. X 

_ The next question is whether the sale is binding on the 
plaintiff. The District Munsiff found that the sale was not 
Supported by any consideration and that: the properties were 
worth not less than Rs. 2,000 and held that the sale was not 
binding on the plaintiff and gave a decree as sued for. On 
appeal the Subordinate Judge found.that a part of the con- 
sideration of Rs. 600, namely Rs. 400, was proved by Exhi- 
bit XVII series; and he also found, that the properties were 
worth Rs: 2,000 and therefore there was no justification for 
selling the properties as the consideration proyed amounted only 
to Rs. 400. He further held that the sale was not valid and 
binding on the plaintiff's share of the properties, which he 
thought was a half and that it was binding on the other half 
which he thought belonged to Subba Naick. The plaintiff filed 
this second appeal. . 

In Second Appeal, Mr. Varadachariar, who appeared for 
the appellant contended that, as the plaintiff's grandfather was 
alive at the time of the sale, Subba Naick’s share was only 
one-fourth and that even on the Subordinate Judge’s findings 
the sale should be set aside ‘as far as the remaining 3th share was 
concerned. So far as this question as to the extent of the 
share of Subba Naick is concerned, the réspondent concedes 
that it Was one-fourth. Secondly, Mr. Varadachariar rely- 
ing on Rottala Runganatham Chetty. v. Pulicat Ramaswami 
Chett* contended that the whole sale must be set aside on condi- 
tion of his paying to the vendee Rs. 400, the consideration prov- 
ed, which he is willing to do. But eyen in Rottala Runganathane 
Chetty v, Pulicat Ramaswami Chetty’ what was held was that 
the transaction could be upheld against the family‘ in respect of 
the alienor’s interest in the joint family propert} only to the 
extent of the value received and that if the conveyance had been 
of a reasonable portion of the joint. family property for the 
discharge of an antecedent debt the conveyance as such would 
bind the sons also; but in the circumstances of -the particular case 
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it was held that the vendee could not claim the benefit of the 
sale even as regards the father’s share. In that case, even if the 
sale was regarded as a sale of the father’s share the considera- 
tion would be grossly inadequate and to give effect to the sale 
of the father’s share would be to evade the principle of Hindu 
Law that it is incompetent to an individual member of a Hindu 
family to alienate by way of gift his undivided share or any 
portion thereof and this principle cannot be evaded by the un- 
divided: member professing to make an alienation for value when 
such value is manifestly inadequate and inequitable. On the 
other hand there are other cases, such as Marappa Goundan v. 
Rangaswami Goundan! and Vadivelam v. Natesam? and others, 
which will be presently referred to, where the transaction was 
upheld’ asia sale of alienor’s share only where the consideration 


‘is not grossly inadequate when it is so regarded. In the present 


‘case, if the sale is regarded as a sale of the father’s Share only, 
as the share was worth Rs. 500, the sale could not be regarded 
as for a grossly inadequate consideration and as practically effect- 
ing a gift of his share and there is no objection to upholding 
the sale as one of the father’s share only. In this respect the facts 
of the case before us do not resemble the facts in Rottala Runga- 


` natham Chetty v. Pulicat Ramaswami Chetiy' but resemble the 


facts of the other cases mentioned above. 


The only question that next arises is whether there is any 
equity in favour of refunding any portion of the purchase money 
to the vendee. In Marappa Goundan v. Rangaswani Goundan* 
it was found that the sale was supported only to the extent of 
Rs. 120 though the consideration was apparently a much larger 
sum and that the vendee was practically a volunteer and there- 


-fore it was held that the sale must be upheld in respect of the 


vendor’s share and no charge could be given on the plaintiff's 
share for 2|3rds of the debt found to be binding. This decision 
came up for consideration before another Bench of this Court in 
Vadivelam v. Natesam*. In that case the Court held that, where 
a portion of-the consideration that was proved was found to be 
binding on the whole family, it must be distributed over the whole 
of the property sold in proportion to the value of each part. They 
upheld the sale of the alienor’s share and also gave a charge on 


‘the rest of the property for the proportion of the debt found 





1, (1903) ILR 27 M. 162 (F.B.). 
2. (1899) LLR. 2 M. 89. 
3. (1912) LLR 37 M. 435 : R MLJ. 256. 
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to be binding on the other shares when so distributed. At 
page 438 it was observed : 

“Tt cannot be doubted that a co-parcener is entitled to part with his 
own share in any family property for any consideration he pleases.’’ 

This principle isno doubt correct where the vendor 
is a divided member, but where he is still a member 
of a joint family this proposition conflicts with the 
statement of law in Rottala Runganatham Chetty v. Pulicat 
Ramaswami Chetty’ where it was observed that the principle that 
a member of a joint family cannot make a gift of his share can- 
not be evaded by making a sale for a grossly inadequatg consi- 
deration and practically making a gift of the property. We 
agree with the observation in Rotiala Runganatham Chetty v. 
Pulicat Ramaswami Chetty’ and are inclined to dissent from the 
observation in Vadivelam v. Naiesan#. The result would be if 
the consideration is distributed over all the shares and if we 


then try to uphold the sale even as regards the alienor’s share the- 


sale of that share should be for a grossly inadequate considera- 
tion. In the present case the sale of the father’s share which is 
worth Rs. 500 at least would be Rs. 100 which is his 4 share of 
the consideration proved. Looked at from this point of view the 
sale of the father’s share too would be for an inadequate con- 
sideration with the result that it cannot be upheld on the princi- 
ples laid down in Rottala Runganatham Chetty v. Pulicat Rama- 
swami Chetty’. In such a case the only equity that can be worked 
out in favour of the vendee would be to uphold the sale of the 
alienor’s share and to allot the whole of the consideration as 
consideration for that share. If it is less than the value of the 
alierfor’s share, no further equity in favour of the vendee arises. 
If it is more, for the excess a charge may be given over the 
shares of the co-parceners. Even when the consideration is so 
allotted if it is grossly inadequate compared with the value of 
the alienor’s share, it may be that the sale cannot be upheld even 
for his share. It may be that in such a case where the considera- 
tion is found to be binding on the whole family the effect of 
allotting the consideration wholly to the alienor’s share would 
be to give rise to some equity in favour of the alienor, for the 
result of such allotment would be to make him bear the whole 
of the debt whereas it is a debt really binding on the whole 
family. If the family is divided, as a result of this transaction, 
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it may be that he may file a suit for contribution; but if the 
family continues undivided there is no need for such equity. 
Where the vendor is dead and his representatives are the other 
members as in the case before us, then also there is no need for 
such equity. 

To sum up, three possible cases arise : 

1. Where the whole of the consideration, even after be- 
ing allotted to the alienor’s share only, is grossly inadequate, 
the whole transaction may have to be set aside making the còn- 
sideration proved a charge on the family property. That wolild 
be a case resembling Rottala ASE EN Chetty v. Pulicat 
Ramasivami Chetty. 


2. Where the whole consideration is not grossly inade- 
quate and can be regarded as the price of the alienor’s share but 
is less than the value of such share, the transaction may be up- 
held as the sale of the alienor’s share only and the other members 
who question the transaction are entitled to recover their share 
of the property without being subjected to any other equity. The 
case would then*resemble Marappa- Goundan v. Rangaswamt 
Goundan*. In such a case if the members are divided and the 
alienor leaves other: heirs than the members who question the 
transaction, he or his heirs may have a right to contribution. 


3. Where the consideration proved exceeds the value of 
the alienor’s share, the transaction may be upheld‘as a sale of the 
alienor’s share only and- for the excess a charge may D be given 
over the shares of the other members. 


The present case falls under the second of the above cases. 
Thé value of the father’s share is Rs. 500 and the.considera- 
tion proved is Rs. 400. If the transaction is upheld as a sale of 
the alienor’s share only, the vendee loses no part of the considera- 
tion he paid and there is no need for any further equity, nor 
is there any need for any right of contribution in favour of the 
father for he died immediately after the sale and the plaintiffs 
are his representatives. The result is that we uphold the tran- 
saction as a sale of the father’s share only, that is one-fourth of 
the property. he decree is accordingly modified. The plaintiff 
will bê entitled to mesne profits and to three-fourths share. 

For the reasons given above we are not inclined to follow 
the decisions of single Judges in Seetharam Natdu v. Balakrishna 
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Naidut and Adinarayana Reddi v. Subbarayalu Redd? which 
practically follow the decision in Vadtwelam v. Natesam’. In 
the former of those two decisions the particular point now argu- 
èd before us was not raised. 

The respondent also relied on Muthu Krishna Naidu v. Muthu 
Krishnappa Naidu’. In that case the plaintiff offered to pay 
hig, share of the consideration found proved and the point now 

ued did not arise. If cannot therefore be regarded as an 
ai thority supporting the “respondent. 

In the appeal, the parties will bear their own costs. | 

The memorandum of objections will be dismisséd ‘with 
costs. 

In the Courts below, the parties will give and take propor- 
tionate costs.. f and p 

N. S. ewe Denes madified 


| 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mnr. Justice DEvaboss. 
Municipal Council, Chidambaram ` .. Petitioner in all* 
(Complainant ) 
v ° 
Subramania Aiyar and others i Respondents (Accused). 

Madras District Municipalities Act (V of 1920), S. 249, cl (5)—Renewal 
of hcense—Grant of—30 days period fixed by clawse—Fatlure to comply 
with—No bar to grant of renewal; 

In the case of renewal of a license, though clause (5) of S 249 of the 
District Municipalities ‘Act speaks of 30 days, there is no bar to the issue 
of a license by reason of the application for. renewal not having been made 
not less than 30 days before the end of the year. The provision ought not 
to be understood as if it was one of the articles of the Limitation Act 
- standing in the way of the Chairman granting a license. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Stationary Second Clasg Magistrate of 
Chidambaram in ‘Calendar Cases Nos. 414, 477, 99, 113, 98, 
337, 127; 142, 413, 398, 162, 141, 126, 112, 338 and 163 of 1927. 


2 Oa ee eee eee * 20th April, 1928, 
| (Cr. R P. Nos. 755 to 770 of 1927.) = 

3, (1912). LLR. 37 M. e 23 M L.J. 256. . 
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K. Bhashyam Atyangar and J. R. Gundappa Rao for petitioner 
in all the cases. 

T. V. Ramanatha Atyar, M. Patanjali Sastri, K. S. Jaya- 
rama Atyar for S. Nagaraja Atyar for (Accused) respondents. 

K.N. Ganapathi for Public Prosecutor (ia charge) on be- 
half of the Crown in all the cases. 

The Court delivered the following 

OrDErR.—Cr. R. C. Nos. 852 and 861 of 1927.—In these 
two petitions, the only question that needs consideration 
is whether there was a- notification under S. 249 (1) 
of the District Municipalities Act. The Lower Court 
has addressed itself to the question of the resolution of 
the Council, Evidently it was misled by the cross-examination 
on behalf of the accused. If there was a valid notification under 
S. 249 (1) of the District Municipalities Act, the persons who 
carry on the trades mentioned in the notification would be bound 
to take out licenses. The notification that is now produced is 
dated 26th January, 1926, and Mr. Jayarama Aiyar contends 
that there was no resolution of the Council before that date 
authorising the publication of the notification. No doubt, in 
the evidence of the first witness he speaks of the first resolution 
of the Council of 2nd February, 1926. From that it cannot be in- 
ferred that there was no previous resolution. This is a question 
of fact which will have to be determined by the Trial Court. The 
trial of the Lower Court was incomplete and the Court did not 
address itself to the real question in dispute, namely, the publica- 
tion of the notification as required by S. 249 (1) of the Dis- 
trict’ Municipalities Act. I set aside the orders of acquittal in 
both the cases and direct that the cases be retried. The accused 
will be entitled to raise any contention that is open to them. 

Cr. R. C. Nos. 851 and 849 of 1927.—There is no question 
of law. Dismissed. 

Cr. R. S. Nos. 850, 853, 854, 857, 858, 859, 860 and 862 ` 
of 1927.—There is no reason to interfere with an order of 
acquittal. The petitions are dismissed. 

Cr. R. C. Nos. 848 and 856 of 1927.—There is no reason 
to interfere with an order of acquittal The petitions are 
dismissed. 

Cr. R. C. Nos. 855 and 847 of 1927.—In these cases 
applications were made for license on 26th March, 1927. 
There does not seem to be an order of the Chair- 
man refusing to grant a license. Mr. Bhashyam Aiyangar 
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argues that the applications not having been made not less than 
30 days before the end of the year, the applications were refus- 
ed. Clause 5 of S. 249 of the Act runs as follows:— 

‘‘Applications for renewal of such licenses shall be made not less 
than 30 days before the end of every year and applications for licenses for 
places to be newly eS shall be made not less than 30 days before they 
are opened.’’ 

With a. to the, opening of new places, the section 
requires that applications should be made 30 days hefore they, 
are opened so as to enable the municipal authorities to satisfy, 
themselves that the new places to be opened would not affect 
the health or the convenience of the neighbourhood. But when it 
is a question of renewal of license, though the section speaks of, 
30 days there‘is no bar to the issue of a license by reason of the 
applications not having keen made not less than 30 days before 
the end of the year. The provisions of the Municipal Act 
should be understood and worked in such a way as to avoid 
friction and without causing hardship to the public. Munici- 
palities are statutory bodies and they are created by statute for 
the benefit of the public, and it is not proper that any provision 
of law relating to them should be so construed as to work hard- 
ship.if, not injustice. The provisions :like the one referred to 
above should. not be understdod as if it is one of the’articles-of 
the Limitation Act standing in the way of the Chairman grant- 
ing a‘license. In these cases the Chairman would have. been, 
well advised.to have granted the licenses to the applicants and. 
his action in refusing the money. orders is to say the least in- 
called for. The penton are dismissed. 

—ALSTV; l Petitions daid. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
' PRESENT :—MR. Justice WALLACE AND MR. JUSTICE, 
THIRUVENKATACHARIAR. | : 
Avadai Ammal (died) her legal repre- 
` sentative is Sundayee Ammal ... Petitioner* (L.R. soughi to, 
; u. > a be brought on record in the, 
place of the deceased appel- 
_ lant in L.P,A. No, 292 of 
ee p f 1926 on the file of kak 
v. Court) : 
Krishnan Chetti Respondent (Respt. in do. 
` Abatement—Order in erecution—Appeal—Death of appellani—Legal 
representattves—Righi to continue appeal—Civil Procedure Code, Order 22, 
R 12. 
*C.M.P. No. 631 of 1927. ; ' ~ 19th March, 19%. 
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An appeal against an order in execution of a decree does not 
become incompetent when the appellant dies, but the legal representatives 
ot the deceased appellant can be brought on record as appellants to continue 
the appeal. 

Palaniappa Chettiar v. Vallianwnai Achi, (1926) ILL.R. 50 Mad. 1 : 51 
M L J. 745 distinguished. | 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to bring 
the petitioner herein on record as the legal representative of 
the deceased appellant in L. P. Appeal No. 292 of 1926 prefer- 
red against the order in A. A. A. O. No. 3 of 1925 on the file 
of the High Court preferred against the order of the Court of 
the Subordinate Judge of Ramnad at Madura in A. S. No. 152 
of 1924 (E. P. No. 164.of 1924, District Munsif’s Court, Sattur, 
O. S. No. 391 of 1917 on the file of the Additional District 
Munsif’s Court, Srivilliputtur). 

C. A. Seshagiri Sastri for petitioner. 


K. Chandrasekhara Aiyar and Watrap S. Subrahmania 
Atyar for respondent. 


The Court made the following 

Orper.—Respondent contends that, as this is an appeal in 
a matter in execution, the appeal became incompetent when 
appellant died on 16th November, 1926, and that the ruling of 
this Court in Palaniappa Chettiar v. Valliammai Ach’ will 
preclude the maintainability of the appeal, and that the present 
petitioner’s remedy is by way of a fresh execution petition. The 
ruling in Palaniappa Chettiar v. Valhammai Ach did not relate 
to the case of an appeal against an order in execution, and there 
are obvious difficulties, e.g., questions of limitation, the main- 
tainability of successive applications, etc., which will arise if 
the ruling is applied to cases of appeal. 

We are not prepared to extend the application of the iin 
to ‘the present case and see no reason why the ordinary 
procedure relating to appeals when an appellant dies should not 
apply. 

We rejectethe objection. The trial Court has held that 
petitioner is the legal representative of the deceased appellant. 
We allow the petition. 

Nis. . Petition allowed. 








1. (1926) I.L.R. 50 M. 1: 51 M.L.J. 745. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WALLACE, 
The Public Prosecutor és A ppellant* 


vV. 
Podimonu Beary .. Accused. 

Indian Penal Code (XLV of 1860), S. 407—Enirusiment of goods to 
carrier ai Mysore for delivery at Mangalore—Non-delivery of part of 
goods at Mangalore—Charge of criminal breach of trusit—Absence of evi- 
dence as to where or when the goods were abstracted—Jurisdiction of Magis- 
trate at Mangalore to try the offence—Criminal Procedure Code, S. 18}— 
Offence committed outside British India—A pplicability, 

The accused, ‘as a carrier, was entrusted by the proprietor of a Coffee 
Estate at Mysore with a certain quantity of parchment coffee to be carried 
hy him from the estate at Mysore to Mangalore for delivery there to 
another coffee estate. When the consignment was handed over at Manga- 
lore, it was found that from some bags coffee had been abstracted and 
tailings of no value substituted. The accused was charged with the offence 
of criminal breach of trust under S 407 of the Indian Penal Code before 
the Sub-divisional Magistrate of Mangalore, but acquitted by him on the 
ground that he had no local jurisdiction to try the offence as there was no 
evidence as to where or when the coffee was abstracted and, as, therefore, 
it could not be said that the offence took place in British India and not in 
Mysore territory. 

Held, (on appeal) that the accused had committed prima facie a viola- 
tion of the contract to deliver at Mangalore by the non-delivery and, in the 
absence of any proof by him that the disposal of the property in violation 
of the contract was not at Mangalore, the Magistrate at Mangalore had 
jurisdiction to try the offence . 

Nadar v. Emperor, (1923) 73 I.C. 323 not followed. 

Section 183 of the Criminal Procedure Code only applies if the place 
of offence 15 in British India; it would not give jurisdiction to a Court in 
Bntish India to try an offence committed outside British India merely 
because the offence was committed in the course of a journey. 

Bapu Dalii v. The Queen, (1882) ILR. 5 Mad. 23 referred to. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the Court 
of the Sub-divisional Magistrate of Mangalore in C.C. No. 45 
of 1927 on his file. 

D. A. Krishna Variar for accused. 

The Public Prosecutor for the Government? 

The Court delivered the following 

JUDGMENT.—This appeal is by Government against the 
acquittal of an -accused by the Subdivisional Magistrate, 
Mangalore. The facts of the case, so far as are necessary for 
the decision of. this appeal, may be taken to be as follows. 








*Cr, Appeal No. 650 of 1927. 15th February, 1928, 


The Public 
Prosecutor 


v. 
Podimonu 
Beary 
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Oh 29th Jariuary, 1927, the accused as a carrier was entrusted 
by P. W. 3, the proprietor of Hosanalla Coffee Estate, Mysore, 


with, 225, bushels of parchment coffee to be carried by, him from 


the estate to Mangalore for delivery there to Volkart Brothers 
Coffee Works. When the consignment was handed over in 


Mangalore it was found that from 27 bags coffee had been ab- 


stracted and tailings of no value substituted. There was no 
evidence as’ to where or when the coffee was abstracted. On 
these facts the Police charge-sheeted the accused under 5. 407 of 
the Indian Penal Code. Part of the defence was that the Magis- 
trate had no local jurisdiction to, try.the offence. This conten- 


‘tion has found favour with the Magistrate who held that as there 


was no evidence that the offence took place in British India ‘and 
not in Mysore territory, it could not be held’that the offence was 
committed within his jurisdiction. For this view he relied on a 
certain ruling of the Lahore High Court in Nadar v. Emperor’ 
and in the result acquitted the accused, and Government has 
appealed. 

“Now it is obvious that on such a view of the case as the 
Magistrate has taken the result will follow that in all such cases 
a theft will never be brought to book at all when it is impossible 
to get evidence as to the exact locality of the theft, and that 
would be so in almost every such case. The British Court will 
refuse jurisdiction because it is not proved that the offence oc- 
curred in British India, and the Mysore Court which follows 
practically the same Code of Criminal Procedure will refuse 
jurisdiction because it is not proved that the offence occurred in 
Mysore., The offence will therefore go wholly unpunished, be- 
cause it cannot be decided which court has jurisdiction. That 
is a result so opposed to justice and common sense that I should 
refuse to adopt. it unless the processual law absolutely compels 
such a view.; 

The Public Prosecutor has relied upon section 183 of the 
Criminal Procedure Code, but I do not think that section assists 
here. It only applies if the place of offence is in British India; 
it would not gjve jurisdiction to a Court in British India to try 
an offence committed outside British India merely because the 
offence was committed in the course of a journey. This is the 
effect of the ruling in Bapu Daldi v. The Queen’. It appears to 
me that the real ‘solution of the difficulty lies in an examination’ 
of the’ offence ‘committed. "The offence is criminal breach of 
trust by a carrier. The ingredients of a criminal breach of trust 


-I (1923) 73'LC, 323. 2 (1882) IL,R § M. 23. 
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so far as is necessary to set them out here are first, entrustment 
of property, and second, either a dishonest misappropriation of 
property or a dishonest disposal of that property in violation of 
any contract which the accused has made touching the discharge 
of such trust, or wilfully suffering any other person so to do. 
If the accused had taken dishonestly the coffee entrusted to him 
at some place on the journey between the estate and Mangalore, 
he would undoubtedly have misappropriated dishonestly the 
property entrusted to him, and could be convicted thereof by any 
Court which has jurisdiction over the locality where the mis- 
appropriation occurred. But apart from this, it appears to me 
reasonable to hold that, when he did not deliver the coffee at 
Mangalore he violated the contract under which he was entrusted 
with it, and that such violation would, if dishonest, make him 
equally guilty of a criminal breach of trust. That is, the offence 
of criminal breach of trust was committed in Mangalore itself, 
provided the failure was found due to dishonest disposal of that 
property or wilfully suffering any other person so to dispose 
of it 

The accused argues that this view is not in conformance 
with the rulings in Re Rambilas, Krishnamachari v. Messrs. 
Shaw, Wallace & Co." and Bapu Daldi v. The Queen". I do 
not think this is so. In Re Rambtlas* the property misappro- 
priated was the proceeds of hundis entrusted by a Dharapuram 
merchant to, accused for encashment in Bombay. The 
accused cashed these at Bombay and misappropriated the pro- 
ceeds here. It was clear that the misappropriation was at 
Bombay, even though there apparently was an undertaking that 
the money was to be remitted to Dharapuram. So far as the 
facts in that case went, it was clear to the Bench that the mis- 
appropriation was complete when the cash was dishonestly taken 
in Bombay. The learned Judges no doubt go on to say that it 
is only the intention which is essential, but that dictum was 
doubted in Krishnamachari v. Messrs. Shaw, Wallace & Co. 
and further, that whether wrongful gain or loss results is im- 
material. The argument that the contract was broken by failure 
to deliver the money was not accepted because fifst, the charge 
was not of use and disposal in violation of a contract, and second- 
ly, because the offence would be committed where the dishonest 
use or disposal took place. The essential distinction between 

2 (1882) ILR.5M 23. ° 
3. (1914) ILR. 38 M 639 : 29 M.L.J. 175. 
4, (1915) LE.R. 39 M 576 : 29 MsL.J. 178. 
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that case and the present is that the time and place of the 
actual misappropriation were known and these were fixed at 
Bombay and therefore it could not have been at Dharapuram. 
In Krishnamachari v. Messrs. Shaw, Wallace & Co.‘ a mofus- 
sil agent of a Madras firm misappropriated sale proceeds of his 
firm’s goods. It was held that the Magistrate in Madras had 
no jurisdiction to try the case because the loss had actually oc- 
curred in the mofussil, really a very similar case to the above. 
Bapu Daldi v. The Queen? is called in aid more for what it 
does not say than for what it does. There a carrier entrusted 
with pice to be conveyed from Mangalore to Calicut took it into 
Goa and sold it there. The Court held that misappropriation 
occurred at Goa and therefore the Mangalore Court had no 
jurisdiction. It is argued that if the offence could have been 
constituted by the non-delivery at Calicut the Bench might have 
held that the case was triable at Calicut, but that was not the 
point before the Bench which was merely whether the Manga- 
lore Court had jurisdiction. The ratio decidendi is that the 
conversion did not take place until Goa was reached. 


Now in all these cases the time and the place of the dis- 
honest conversion or disposal are definite, and the Court could 
therefore very definitely hold that it occurred at such and such 
a place and it was not necessary to go further and consider 
whether the contention that it occurred elsewhere was valid. 
The contention that the offence occurred at the place and time 
of the failure to deliver was negatived and rendered untenable 
by proof that it had occurred elsewhere. But in the present case 
the failure to deliver is the only evidence of the misappropria- 
tion and it is sufficient evidence of the time and place, in the 
absence of evidence to the contrary, to establish that there was 
a ‘disposal in violation of the contract, at least at the place of 
delivery. If the accused wishes to contend that the disposal was- 
not there, it is for him to show it. It is not a question of giv- 
ing the benefit of the doubt to the accused. He had committed 
prima facieva violation of the contract at Mangalore by non- 
delivery. If he pleads that the violation was not at Mangalore, 
the onus of proving that rests upon him. I am not prepared 
to follow the Lahore ruling of a single Judge relied on by the: 
Lower Court. I hold therefore that the Lower Court had juris- 
diction to try the case. 





2. (1882) LLR.5 M. 23. 4 
4, (1915) ILR. 39 M. 576 : 29 MLJ. 178 
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I allow the appeal, reverse the acquittal and direct that the 
accused be now tried. 


N. S. | Appeal allowed and re-trial ordered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN. 
Rangaswami Goundan aS Petitioner* (Accused. ) 
` Indian Penal Code (XLV of 1860), S 216—Essenhals to be proved— 
Acquittal of the person harboured—Effect on conviction and sentence. 

To constitute an offence under S. 216 of the Indian Penal Code it is 
enough to prove that as against the person harboured orders of apprehen- 
sion had been issued for an offence, that is to say, for an offence alleged 
against him ; it is not necessary to prove further that the person harboured 
lias been found to be guilty. Though the acquittal of the person harboured 
cannot affect the legality of the conviction, it may well be taken into 
consideration in awarding sentence. 


Petition under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying the High Court to revise the judg-. 


ment of the Court of Session of Coimbatore Division in Cri- 
minal Appeal No. 119 of 1927 preferred against the judgment 
of the Court of the Sub-divisional Magistrate of Pollachi in 
Calendar Case No. 333 of 1926. 

V. Balasundaram Aiyar for petitioner. 

K. N. Ganapathi for Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

ORDER. — The petitioner who prefers this Criminal Revi- 
sion Petition has been convicted under S. 216, Indian Pendl 
Code, for harbouring a person for whose apprehension orders 
had been issued, knowing of those orders and intending to pre- 


vent his being apprehended. The person in question, Marappa. 


Goundan, was himself convicted under S. 215, Indian Penal 
Code, but was acquitted on appeal. The main argument now 
addressed to me is that when the person harboured has been’ 
found to be not guilty, an essential ingredient of the offence 
under S. 216 is lacking and accordingly that the econviction is 
bad. In order to support this argument, a number of cases 
relating to other sections have been cited. I do not consider 
that it is necessary for me to examine them in detail, as it will 
be found in each instance that it was held to be implicit if not 





C 4Cr. R.C. No. 952 of 1927. 20th July, 1928, 
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aree expressed in the terms of the section dealt with that the person 
Inre. in respect of whom the offence was committed was himself an 
offender, t.e., found guilty of an offence. For instance, in 
Empress of India v. Abdul Kadir’ which dealt with S. 201, 
Indian Penal Code, it was considered not to be sufficient to show 
that there was reason to believe that an offence has been com- 
mitted but that it must be shown that an offence had actually 
been committed, and that this is so, is, I think, clear from the 
opening words of that section. ' The same remark applies mutaiss 
mutandis to the cases of The Queen v. Joynoram Patro” deal- 
ing with section 203, Queen-Empress v. Fateh Singh dealing 
with section 212, Girtsh Myte v. Queen-Empress* and Emperor 
v. Sanadal Laltubhat dealing with section 213 and Queen- 
Empress v. Saminatha’ dealing with section 214. In the case 
of each of these sections, the nature of the offence, rightly 
construed, requires that the person in respect of whom it was 
committed had himself committed an offence. The same prin- 
ciple holds good, of course, with section 214, Indian Penal Code, 
which renders punishable the screening of a person from legal 
punishment for any offence. It is clear that no person can be 
screened ‘from legal punishment for an offence if he has not 
rendered himself liable to it by his conduct. I can, however, 
discover no such necessary component in section 216. It is 
enough in my view to show that against the person harboured 
orders of apprehension had issued for an offence, that is to say, 
for an offence alleged against him. That is the meaning to 
attach to the word ‘offence’ occurring in the section is, I think, 
clear from the explanation of the word, as applied to acts com- 
mitted outside British India, given in the sixth paragraph of 
the section. The purpose of the provision appears to me to 
penalise acts designed to obstruct or defeat the course of justice 
which requires that suspected persons should be arrested whe- 
ther they may prove eventually to be guilty or innocent, and 
that it is not necessary to show that the offence in respect of 
which orders of apprehension were issued was actually commit- 
ted. I am unable, therefore, to accept this as a ground for 
revision. 








1. (188) L L. R 3A 279 (F BJ). 

2 (1873) 20 W.R. (Cr.) 66. 

3. (1889) IL.R 12 A. 432. 

4. (18%) ILR 233 C 420. 

5: (1913) I L.R. 37 B. 658. : 
6. (1890) I.L.R. 14 M 400 : 1 M.L.J. 163. 
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It is then said that the Trial Magistrate, although he con- 
ceded to the accused his demand for a de novo trial, acted upon 
some of the materials recorded in the earlier proceedings. I 
do not think it necessary to decide here whether the effect of 
a de novo trial is to wipe out all previous proceedings, because, 
with one very small exception, it is clear that the conviction is 
based exclusively upon the evidence recorded at the new trial. 
That exception consists in a remark by the Court that the 
accused had not stated before the previous Magistrate that he 
was not present in the village on the day in question. I do not 
think that that consideration can have had any materigl effect 
in securing his conviction, nor do I find any substance in the 
objection that in putting his first question to the accused the Sub- 
divisional Magistrate said “Do you wish to state anything more”, 
because, in point of fact, the accused seems not to have been 
misled into supposing that his earlier statement would be taken 
into consideration, but proceeded to repeat in substance what he 
had then stated. 


f It is then said that the appellate judgment deals inadequate- 
ly with the defence evidence. It is true that it has dismissed 
it with some brevity, but the evidence has been very fully dis- 
cussed by the Sub-divisional Magistrate and I think it received 
as much consideration from the learned Sessions Judge as its 
importance merited. NG 


Although I hold that the acquittal of the person harboured 
cannot affect the legality of the conviction, I think it may well 
be taken into consideration in awarding sentence. The peti- 
tioner has been sentenced to rigorous imprisonment for 6 ménths 
and it appears that the circumstance that the person harboured 
had received a sentence of two years was weighed in awarding 
that sentence. Since the latter has subsequently been acquitted, 
it will, I think, meet the ends of justice if the term of imprison- 
ment awarded be limited to the period already undergone. To 
this extent, I allow this Criminal Revision Petition. 


N.S. Sentence modified. 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 


` PRESENT: —MR. Justice KUMARASWAMI SASTRI AND MR. 
Justice REILLY. 3 ' 2 


Thiruvendipuram Chengalamma Garu and 


others . |. .. Appellants in both* 
ae (Defts.) 
He ey 
Vemasani Veeraraghava Naidu and 
another .. Respondents (Plfs.). 


Limijation “Act (IX of 1908), Arts. 66 and 1l6—Regtsiered mortgage 
“Bond—Fersong! remedy—Sutt io enforce—Limiiation i 
A A suit on a personal covenant in a registered mortgage bond is govern- 
ed by Art. 116 and not by Art 66 of the Limitation Act and the period 
of limitation, is six years and not three years. 

OÒ Ram Din v.-Kalka Prasad [(1884) L.R. 12 LA. 12: IL.R. 7 All 502 
(P.C,)] and Ganesh Lal Pandit v. Khetra Mohan Mahapaira [(1926) IL.R. 
5 Pat 585: 53 LA. 134: 51 M.L.J. & (P.C)] explained and distinguished. 

Tricomdas Cooverji v. Gopinath Jiu Thokur [(1916) I.L. R. 44 Cal 
759; 44 LA. 65: 32 M.L.J. 357. (P.C)] applied. 
.. Kameswar Pershad v. Rajkumari Rution Koer [(1892) t. R. 19 I. A. 
234: ILR, 20 Cal. 79 (PC.)] referred to. 
Appeal against the decrees of the Court of the Subordinate 
Judge of Nellore in O.S. Nos. 12 and 13 of 1924. : 


G. Lakshmanna for appellants (defendants). 


T. V. Venkatarama Aiyar and T. V. Ramanatha Aiyor for 
respondent (plaintiff) in Appeal No. 100 of 1925. 


A. Krishnaswami Aiyar and M. Venkatasubbtah for res- 
pondent (plaintiff) in Appeal No. 101 of 1925. 
The Court delivered the following 
< Jupemznts. Kumaraswami Sastri, J—These appeals arise 
qut of two suits filed on two mortgages executed by defendants 
1 to 3, appellants, in favour of the plaintiff-respondent in each of 
the suits. The deeds were mortgage deeds without possession 
-and they contajn a personal covenant to pay the amount due on 
the mortgage. In each of the suits the plaintiff, after setting out 
the mortgage and the consideration, prayed for a decree for the 
amounts due. The plaintiff in Appeal No. 100 prayed for the 
usual mortgage decree for Rs. 38,975-8-9 with costs and further 
interest and the plaintiff in Appeal No. 101 for Rs. 39,515-15-8 


*Appeals Nos. 100 and 101 of 1925. 19th April, 1928, 
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with costs and further interest. Execution of the mortgage docu- 
ment was admitted by the defendants, but the defences raised 
were that the documents were not properly attested as required 
by law in that the attesting witnesses were not pre- 
sent when the exectitants executed the documents and 
that there was failure of consideration as regards a portion 
of the sums claimed, that the endorsements of payment by defend- 
ants 2 and 3 would not bind the 1st defendant so ds to attract 
the provisions of the sections of the Limitation Act regarding 
acknowledgments of paynrent and that the personal remedy is 
barred as over 3 years have: elapsed from the date pf the 
mortgage documents. The Subordinate Judge overruled these 
objections and passed the usual mortgage decree in each of the 
suits and hence these appeals. n. 

As regards the objection as to the mortgages being invalid 
as not having been properly attested, the Subordinate Judge 
declined to accept the evidence of P.Ws. 8 and 9, the attestors 
of the document, who state that they were not present when the 
deeds were executed. He accepted the evidence on the plaintiffs’ 
side that they were present at the execution. As regards P.Ws. 
8 and 9, it is clear from their evidence that they are not worthy 
of any credit when they say that they were not present when the 
documents were executed. As pointed’ out by the Subordinate 
Judge, both these witnesses'were very reluctant witnesses for the 
plaintiffs. They had to be brought to Court under arrest. 
P.W. 9 is the karnam of the village which belongs to the 1st 
defendant. He is practically her servant. He says he is the 
karnam of Chittedu which belongs to the defendants. He 8gy8 
the writer of the document is his brother. When asked to say 
why he attested the documents not executed in his presence, he 
began by saying that he attested because he knew the signatures 
of the defendants and he says that the signatures.in Exhibits A 
and D are those of defendants 1 to 3. He says his house is 
quite near the house of the defendants, being only a hundred 


yards off. Then he turns round and says he cannot say the ` 


signatures in Ex. D-1 are those of defendants 2 and 3, because 
he cannot identify the signatures. The Subérdinate Judge 
rightly discredited the evidence of this witness. The other wit- 
ness P.W. 10 who attested both the deeds is the Village Munsif 
of a village which belongs to the defendants. He also says 
that the documents were not signed in his presence. He began 
by saying that he can identify the signatures of defendants 2 and 
3 but then he says he cannot say whether the signatures in Exs. 


A 
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H-1 and D-1 were theirs or not and that he cannot say they are 
not theirs. The defendants have not ventured to go into the 
witness-box to deny the statements of the plaintiff and his wit- 
nesses that the documents were executed by them in the presence 
of attesting witnesses, nor do they deny that they received full 
consideration. Having regard to these circumstances I see no 
reason to differ from the Subordinate Judge when he holds that 
the documents were properly attested. 

The next question is whether there was any failure of con- 
sideration. Here again the Subordinate Judge points out that 
there was nothing in the evidence to show that there was any 
failure of consideration and Mr. Lakshmanna for the defendants 
states that he would not press this objection. 

The important question which Mr. Lakshmanna argued in 
this case is whether in cases of registered mortgage bonds, the 
period of limitation for the personal covenant is 3 or 6 years. 
His contention is that even though the mortgage document was 
registered, the case falls under Art. 66 and not under Art. 116. 
The contention for the respondent is that in the case of registered 
dotuments Art. 116 in terms applies and that the suit is in time. 
I may state that as regards this question there are a series of 
cases in all the High Courts holding that a suit on a personal 
covenant in a registered mortgage document is governed by 
Art. 116 and that the 6 years’ rule applies to such cases. I may 
refer to Miller v. Runga Nath Moultck,’ which has been approved 
of by the Privy Council in Ganesh Lal Pandit v. Khetra Mohan 
Mahapatra, Rahmat Karim v. Abdul Karim,” Raja Ram Narain 
Singh v. Odindra Nath Mukerjee,‘ Rathnaswami v. Subramania,® 
Unichaman v. Ahmed Kutti Kayi,” Naubat Singh v. Indar 
Singh," Jangi Singh v. Chandar Mol, Lachmi Naratn v. Turab- 
wrnissa® and Dinkar Hari v. Chhagan Lal Narstdas.° The 
main contention of Mr. Lakshmanna is that the decision of their 
Lordships of the Privy Council in Ram Din v. Kalka Prasad™ and 


1. (1885) I.L.R. 12 C. 389, 
2 (1926) L.R. 53 I.A. 134: ILL.R. 5 Pat 585: 51 M.L.J. 8 (P.C). 
3. (1907) I.L.R. 34 C. 672. 
* 4. (1911) 17 C.W.N. 369. 
g 5. (1887) I.L.R. 11 M. 56. 
6. (1897) I.L.R. 21 M. 242: 8 M.L.J. 81. 
7. (1890) I.L.R. 13 A. 200. 
8. (1908) I.L.R. 30 A 388, 
9. (1911) I.L.R. 34 A. 246. 
10. (1913) I.L.R. 38 B. 177. 
11. (1884) L.R. 12 LA. 12: LL.R. 7 A S02 (PC). 
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in Ganesh Lal Pandit v. Khetra Mohan Mahapatra’ compel 
us to hold, notwithstanding the current of authority in the 
various High. Courts, that the 3 years’ rule applies, and it is 
necessary to see whether there is anything in these decisions 
which overrules the authorities above referred to and decides 
that the 3 years’ rule applies in cases of registered mortgage 
documents. If there is, we are bound to follow the decisions 
whatever may be the views held by this and the other High 
Courts. I may point out that so far as the claim for personal 
remedy on a mortgage document is concerned, it is a claim 
which arises under the document which is registered. Mr. Laksh- 
manna’s. argument was that although-the document- might be 
registered as a mortgage, the registry only affects the immove- 
able property and the obligation to discharge the debt out of 
that property, and that so far as the personal covenant is con- 
cerned, it is not a claim on the registered document and he sup- 
ports his argument by referring to the sections of the Registra- 
tion Act which refer to the place of registration, namely the 
place where tle property or:some portion of it is situate, and 
contrasts this with the other provisions of the Act as regards 
registration of documents which do not affect immoveable pro- 
perty in which case the place of registration is where the parties 
desire it to be registered. I may point out that a mortgage 
document is registered under the provisions of the Transfer of 
Property Act. Section 59 of the Transfer of Property Act 
requires a mortgage document to be registered. Mortgages are 
defined in section 58 and certainly mortgages as defined include 
the covenant to pay the money secured on the property where 
such covenant exists. Where a document is required under 
section 59 to be registered, I find it difficult to see how any por- 
tion of the document can be said not to be registered for any 
purpose. What the law says is that a mortgage document as a 
whole has to be registered and not portions of it, 
and when a mortgage document is registered, it is difficult 
to say that the portion which contains the covenant to pay is not 
registered under the Act. The fact that the legislature has 
thought fit to define where documents are to be registered does 
not affect the question as to the registration of the document as 
a whole. It cannot be suggested that in all mortgage documents 
or documents containing several covenants, you have to register 
each portion of the document or each covenant separately in order 


2. (1926) L.R. 53 LA. 134. I.L.R. 5 Pat 585: 51 M.L.J. 8 (P.C). 
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to secure the benefit of the limitation as regards contracts. I 
do not see anything in the Registration Act which affects this 
question. After the decision of the Privy Council in Trt 
comdas Cooverji v. Gopinath Jiu Thakur™ it is difficult to hold 
that the non-payment of a sum which a person agrees to pay is 
not a breach of contract in writing. So far as rents are con- 
cerned, their Lordships of the Privy Council in that case have 
expressly decided after a review of the scheme of the Law of 
Limitation that a claim for rent which is due under a registered 
rental agreement is governed by Art. 116. I find it difficult to 
draw. any distinction between a claim for rent under a registered 
lease-deed and a claim for payment of interest under a registered 
mortgage deed. As regards mortgages, in addition to the cases 
I have already referred to of the various High Courts, the deci- 
sion in Kameswar Pershad v. Rajkumari Rutian Koer* con- 
siders the question of limitation in such cases. Their Lord- 
ships negative the contention that the remedy on a personal 
covenant is governed by Art. 132 and that the 12 years’ period 
of limitation can be availed of dnd state that the period of 
limitation would be 6 years. This is what their Lordships say: 

“The first objection taken to the suit was that it was barred by the law 
of limitation Prima facte, this would be obvious, for the bond was by its 
terms made payable in the month of September 1875, whereas the right to sue 
the defendant for a personal debt would be limited to six years, and the 
present suit was not commenced until the month of January 1887, an interval 
of over 11 years The appellant, however, alleges that he comes within the 
limitation applicable to a charge on immoveable property, which would be 12 
years; if he is right in that contention, the suit, being instituted 11 years 
and some months afterwards, is not barred. But it is necessary for the 
appellant to satisfy this Board that the charge upon the estate was one 
which was binding upon it, and, bearing in mind the facts of the 
éarlier suit, and what was” said by the Board in that case, 
their Lordships are not satisfied that it was so binding in fact. In this 
view, the period of six years, and not the period of 12 years, applies in 
this case, and the suit is consequently barred.” 

Then they deal with the other point as to whether the suit 
was barred by res judicata. It seems to me that on the facts of 
this case and having regard to these observations their Lordships 
of the Privy Council were of opinion that 6 years’ rule was to be 
applied. As regards Ram Din v. Kalka Prasad™ I do not see 
anything in that case which supports the view that the Privy 
Council have decided that 3 years is the period of limitation. 

11 (1884) L.R. 12 I.A. 12: LL.R. 7 A 502 (PC). 


12 (1916) I.L.R. 44 C 799: 44 I.A. 65: 32 M.L.J. 357 (PC). 
13. (1992) L.R. 19 I.A. 234: LL.R. 20 C 79 (P.C). 
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There the question raised was whether Art. 132 applied 
to the personal remedy and they held that Art. 132 did 
notapply. Their Lordships say that the question for their Lord- 
ships’ consideration is whether the lesser period of limitation 3, 
or © years as the case may be, has barred the personal remedy 
against the mortgagee, even though the mortgage remains in full 
force as against the mortgage property. The words, 3 or 6 years 
as the case may be, obviously refer to unregistered and registered 
mortgages. Later on their Lordships refer to the 6 years’ rule 
as regards registered honds, The head-note does not seem to be 
correct. They were dealing with the Act of 1871 in that. case. 
In the case in Ganesh Lal Pandit v. Khetra Mohan Mahapatra? 
there are,no doubt observations which suggest that their Lord- 
ships were of opinion that the 3 years’ rule is applicable. I may 
point out that it is not clear from the facts of that case whether 
the mortgage document was properly registered and whether the 
claim was on a duly registered document. It is pointed out by 
their Lordships that the suit was filed 10 years after the debt be- 
came payable, Their Lordships of the Privy Council refer to 
and approve of Miller v. Runga Nath Moulick,: where the six 
years’ rule was referred to. In the case in Ganesh Lal Pandit v. 
Khetra Mokam Mahapatra? it was not necessary for their Lord- 
ships of the Privy Council to decide whether the 3 years’ or the 
6 years’ rule applied, as the suit would be barred even if the 
6 years’ rule was applicable and the contention was that 12 years’ 
rule applied. There was no question in the case as to whether 
the 3 years’ or the 6 years’ rule applied. We also find that the 
respondents were not represented. I do not think that until there 
is a clear pronouncement by their Lordships overruling the series 
of cases which I have referred to, their Lordships can, by reason 
of the observation in Ganesh Lal Pandit v, Khetra Mohan Maha- 
patra," be said to have altered the current of authority and to have 
determined that in suits on registered mortgages, 3 years’ rule 
“is: the one applicable, especially as we cannot on any principle 
distinguish the decision in Tricomdas Cooverji v. Gopinath 
Jiu Thakur™ dealing with claims on registered rent deeds from 
those on registered mortgages and as we find ‘the decision in 
Kameswar Pershad v. Rajkumari Ruttan Koer" expressly 
states that 6 years’ rule is applicable I think that Art. 116 








S 1. (1885) I.L.R. 12 C. 399, 
2 (19%) ÇR.: 53 LA. 134: LL.R. 5 Pat 585: 51 M.L.J. 82 (P.C). 
12, (1916) I.L.R. 44 C. 759: 44 I.A. 65: 32 M.L.J. 357 (P.C). 
13. (1892) L.R. 19 LA, 234: I.L.R. 2 C 7 (P.C). 
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applies to mortgages. and to personal remedies under mortgages 
which are registered and that the present claim-is not barred by 
limitation. a 

` The appeals fail ad are disana with costs, 

Rewly, J—I agree that in this case we should not be justi- 
fied in differing from>the finding of the learned Subordinate 
Judge that the mortgages were validly executed and attested. ` 
Mr. Lakshmanna himself does not press the contention that there 
was any failure of consideration. ; 

The important and interesting point in these appeals is the 
question of limitation raised by Mr. Lakshmanna. He con- 
tends that the period of limitation to be applied to the personal 
covenanis in connection with these mortgages on the part of 
defendants 2 and 3 is only 3 years under Art. 66 of the Limi- 
tation Act, not 6 years under Art. 116, althotigh those personal 
covenants are contained in the registered mortgage deeds. One 
way in which Mr. Lakshmanna has tried to support his con- 
tention is by representing that these personal covenants, although 
they are included in registered mortgage deeds, have not them- 
selves been registered. He asks us to accept the theBry that these 
documents were registered because they were mortgages: inci- 
dentally it happened that personal covenants were set out in them; 
but there was no necessity to register the personal covenants, 
and therefore we must confine the effect of the registration to 
the mortgages embodied in the documents and say that the 
personal covenants were not in effect registered at all. I do 
not think that we can deal with registered documents in that 
way. The reason why these documents were registered was 
no doubt that they were mortgage documents: but, once they 
were registered, each was registered as a whole, and every cove- 
nant contained in them was also registered. I do not see 
how we can get away from that fact or invent a theory that 
there may be a kind of registration which is no registration. 
Now, if these personal covenants are registered covenants, then 
according to a long series of cases quoted by my learned brother, 
of this Court, the Calcutta High Court, the Allahabad High Court 
and the Bombay High Court, the period of limitation applicable 
is 6 years under Art. 116, not 3 years under Art. 66, and we 
find that there is the authority of their Lordships of the Privy 
Council in Kameswar Pershad v. Rajkumari Ruttan Koer” 
supporting that view of the matter. The same principle, though 


13, (1992) L.R. 19 I.A. 234: ILL.R. 20 C 79 (P.C). 
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net applied exactly tthe same matter, is to be found in another 
decision of their Lordships, Tricomdas Cooverji v. Gopi- 
nath Jiu Thakur. Mr, Lakshmanna has'guoted an earlier deci- 
sion of their Lordships, Rom Din v. Kalka Prasad,“ as if it 
supported his case; if we look into that case, we find that even 
there their Lordships recognised that the period of limitation 
for a personal covenant might in some cases be 3 years and in 
some cases 6 years. The obvious meaning of what they said, 
I take it, is that it would be 3 years if the document were not 
registered and 6 years if it were registered. The trouble in 
the present case arises from the recent judgment of their Lòrd- 
ships in Ganash Lal Pandit v, Khetra Mohan Mahapatra? In 
that case there is a reference to Ram Din’s case," as if it decided, 
as Mr. Lakshmanna represents, that the period of limitation was 
only 3 years. I must confess that I find it a little difficult to 
follow the reference to Ram Din’s case™ in this recent decision. 
What is actually said in quoting Ram Din’s case" is that it was 
held by the Privy Council that, when a mortgagee sues on a 
personal covenant to make the mortgagor responsible for any 
deficiency in the realisation of the mortgage-debt out of the 
mortgage properties, the claim would be barred in 3 years. 
That would have been the case if the mortgage deed had not 
been registered; and it was possible at the time to which the 
decision in Ram Diws case™ related that some mortgage deeds 
would not be registered. But further on in this recent decision 
we find their Lordships of the Privy Council quoting Miller v. 
Runga Nath Mowick* with approval. They not only mention 
that case with approval, they quote a long passage from it fu 
extenso, and that passage ends with the words: 


“The claim to make the defendants personally liable has, therefore, . 


been rightly held to be barred by limitation, the present snit having been 
commenced more than six years after the accrual of the cause of action.” 


There it is quite clear the learned Judges of the Calcutta High 
Court took the view that the period of limitation was 6 years, 
and their Lordships in this very case, on which Mr. Lakshmanna 
so mych relies, appear to approve of that. They quete the state- 
ment without any dissent whatever. In the next paragrdph 
it is true they go on to say that in the case with which they 

ee. 1. (1885) 
‘2. (1926) L.R. 53 I.A. 134: I. 

11. (1884) L.R. 12 I.A. 
' 1% (1916) LL.R. 4 C 


R—65 


Pat. 585: 51 M.L.J. 82 (P.C). 
12: L.L.R. 7 A. 502 (P.C). 
759: M LA. 65: 32-M.L.J. 357 (P.C). 
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are'dealing Art. 66 and asperiod of 3syesgs apply. What they 
say” iS: - 3 ' Je | 

“The cause of action on the personal covenant accrued to Behari Lal 
Pandit when Suryamani’ failed: to pay the morigage-debt, vis., within six 
months from the date of the mortgage. And the claim had become barred 


under Art., 66 long before the execution of the razinama and the conveyance 
thereunder.” i 


Now at first sight that looks as if their Lordships were 
dissenting from the long series of cases in the Indian High 
Courts which-I have mentioned and from their previous deci- 
sions in this matter. The question was not one of any moment 
in Ganesh Lal Pandit’s case’ because the time for payment under 
the -present covenant inrthat particular case occurred in 1885 
and, therefore; whetherithe period of limitation was 3 years or 
6 years, it was all very ancient history, which could not affect 
the result of the case. But the statement- that Art. 66 applies 
is certainly a puzzling one, and it would be very difficult for us 
to. reconcile it with a long series of decisions in the Indian High 
Courts and with their Lordships’ own earlier pronouncetnents, if 
swe were assured that the mortgage deed with which they were 
dealing in that particular case had been validly registered. .Un- 
fortunately, we have not got the facts of that case before us. 
The judgment of their Lordships starts by saying that it is un- 
necessary to set out the facts at length because they have been set 
out very clearly in the judgment of the High Court which was 
under appeal. But it does appear from an early passage in their 
Lordships’ judgment that there was something wrong with the 
„mortgage deed then in question. It had some taint of invalidity, 

. though what exactly is not clear. Their Lordships say: 

“They (that is the Judges of the High Court) have also held that 
the principal mortgage purporting .to;have been executed by Suryamani was 
not executed in compliance with the provisions of the law so as to make it 
binding on Suryamani.” Ng A 

It would be very interesting and profitable for us to know 
exactly what was wrong with that mortgage; but I suspect it 
had something to do with a defect in registration, If we go 
a jittle further in their Lordships’ judgment, we find that Surya- 
mani had executed a power-of-attorney in favour of a man called 
Lakhan Mahanty authorising him to execute and register this 
mortgage-deed and also to execute and register a sale-deed. In 
the end it appears she executed the mortgage-deed herself but 


I TT 


2, (1926) L.R. '53 LA. 134: I.L.K. 5 Pat 585: 51 M.L.J. 82 (P.C). 
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Lakhan Mahanty purp®rted to execute the sale-deed on her be- 
half, and their Lordships find that his execution of the sale-deed 
on her behalf was invalid because there wasa defect in his power- 
of-attorney. It does not appear to me at all improbable that the 
mortgage-deed was presented for registration by Lakhan 
Mahanty, as was intended by Suryamani, and, if that was so and 
_ if the power-of-attorney was defective, then the registration was 
invalid. It happened that on that mortgage there was a suit 
in 1896, in which the mortgagee obtained an ex parte decree, 
and in execution of that decree the property was brought to 
sale. But that also was ancient history into which their Lørd- 
ships did not think it necessary to-go for-the disposal:of the case 
before them. It will be seen that therë: was something wrong 
with the mortgage-deed in question intthat case, and there is at 
least some reason to suppose that what was wrong was that it 
was invalidly registered. Now, when their Lordships have made 
a statement that the period of limitation for a personal covenant 
in a mortgage-deed is 3 years instead of 6 years, as had been 
elmost uniformly held beforé, and have not discussed the 
matter in detail, but have merely stated it as a fact applying to 
that particular tase, it appears to me to be more reasonable to 
suppose’ that they did so because the mortgage-deed then before 
them was invalidly registered than that they intended to upset 
the law as understood in this country on a question of great im- 
portance generally, though of no consequence in the case before 
them, without stating their reasons far more elaborately than has 
been done in that case. I think there is good reason to suppose 
that Gamesh Lal Pandtt’s case* is not really an authority for the 
proposition for which Mr. Lakshmanna wishes to use it, namely, 
that the period of limitation for a personal bond embodied in a 
registered mortgage-deed is 3iyears under Art. 66 instead of, 
as previously held, 6 years under Art. 116. ue aes 
I agree, therefore, that both these appeals must be dismissed 
with costs. 


N.S. ‘Appeals dismissed. 


— 








— 


2 (1926) L.R. 53 LA. 134: LL.R. 5 Pat, 585: 51 M.L.J.-8 (P.C). 
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IN THE HIGH COURT.OF JUDIGATIRE AT MADRAS. 


PRESENT :—Sm MURRAY Coutts Trotter, Kt., Chef 
Justice, AND Mr. Justice PAKENHAM WALSH. 4. 
Gnanambal Ammal .. Petitionerk (Petr.), 
Criminal Procedure Code (V of 1898), Ss. 488, 490—Matntenance— 


Order for—Enforcement of—Cowrt which made the order—Power and duty 
of. : 

An application to enforce an order for maintenance must be entertain- 
ed and disposed of by the Court which made the order.” 

Where such an application was made to the Court which made the 
order, but the Magistrate rejected it on thé ground that the applicant (wife) 
must get it enforced by the Court within whose jurisdiction the husband 
then resided; held that the Magistrate acted illegally in doing so. 

‘Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the First Class Sub-divisional Magistrate of 
Mayavarain, N. Dis. No. 42 of 1928, dated 17th April, 
1928, returning the application of the petitioner for the collec- 
tion of arrears of maintenance die to het from the respondent 
under the order of the High Court, dated 24th September, 1924, 
and passed in Criminal Revision Case No. 862 of 1923 (M.C. 
` No. 15 of 1922 on the file of the Court of the Sub-divisional 
Magistrate of Mayavaram). 

K. Sankara Sasiri for petitioner. 

` The Public Prosecutor for the Crown. 

The Court made the following 

OrvEr.—This woman got an order for maintenance against 
Her husband from the Court of Mayavaram. Her husband fell 
into arrears as they generally do and she then went to the Maya- 
varam Court to get the order enforced. The Magistrate for 
some reason which it is difficult to fathom said he was not going 
to-eniforce the order although it was made in his own Court but 
she must get it enforced by the Court within whose jurisdiction 
the husband then resided. It would be intolerable that such a 
burden should be put upon holders of maintenance orders. They 
would have to rush about the country pursuing the absconding 
husband, it may be, to wherever he chooses to go before the 
order could be enforced. We upset the order of the Magistrate 
and direct that a warrant for the amount issue. - 


A.S.V. Order set aside. 


*Cr R.C. No. 451 of 1928 | 31st July, 1928. 
(Cr.R.P, No.-367 of 1928) O ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Juswice Drvaposs. 

Vanama Akkayya .. Petitioner* in C.M.P. 

No. 4396 and Respt. in 

C.M.P. No. 4429 of 


1927 - 
v. 
Vanama Lakshmamma .. Respondent in C.M.P. 
i No. 4396 of 1927 and 
Petnr. in C.M.P. No. 
i , 4429 of 1927. ° 

Indian Succession Act (1925), 5. 302, (old Act) 5. 264-B—A pplication 
wnder—Power and jurisdiction of High Court im—Same as that of Court of 
Chancery iy England, under 0. 55, R. 3—Decision of Civil Court on a parti- 
cular matter—Interference with, by directions given under 5. 264-B—Juris- 
diction—Discretion—Hindw widore—Possession of whole of corpus of estate 

in default of adoption—Right to—Exeoutorts right to resist. 

„Section 302 of the new Succession Act gives ample power to the Court 
to settle questions arising between the executor and the legatees themselves 
and also power to construe a will whenever the Court is asked to do so. 
Under the section the High Court has power to give the directions which 
the Court of “Chancery in Engtand has under O. 55, R. 3 of the Supreme 
Court Rules. 

When a matter has been properly litigated in a Civil Court and has 
been adjudicated upon, the High Court will be very reluctant to give direc- 
tions under S. 302 which would in any way conflict with the judgment be- 
tween the parties already arrived at. Though it has jurisdiction to go into 
the matter, it should, in cases where the matter has been definitely settled 
in a properly constituted suit, hold its Hands. 

An executor who is only asked to be in possession for a time is not 
entitled to hold on to the property on the ground that an uncertain event 
is likely to happen. 

The will of a Hindu gave power to his wife to adopt and directed the 

“executor (petitioner) to pay a certain amount to the widow for maintenance 
and to be in management of the estate. The widow did not make an adop- 
tion, and for several years the executor did not carry out the provisions of 
the will as regards payment of maintenance to the widow. Thereupon the 
widow obtained a decree against the petitioner, whereby he was to put her 
in possession of the house mentioned in the will and to pay her the sum 
which was found to be due by him to the estate. He påt her in possession 
of the house, deposited the amount; payable by him in the ‘District 
Court, and applied to the High Court under S. 302 of the Succession 
Act for directions as to the handing over of the amount to the widow, 
his contention being that a certain charity was directed to be performed by 
“the will and that he was entitled to retain the whole or a portion of the 
corpus for the purpose of carrying out the trust. 


~~ *C.M.Ps, Nos. 4396 and 4429 of 1927, 2lst November, 1927. 
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"Held, that, in the absenée of an adoption, the Widow was entitled to 
the whole of the corpus, of the estate, the question of carrying out the trust 
teing left to her, and that the petitioner was not entitled to retain any portion 
of the corpus. a ~ j 

' Petition praying that in the circumstances stated in the affi- 
davit filed therewith the High Court will be pleased to issue such 
general or special directions to the estate of Subba Rao (sub- 
ject-matter of O.P. No. 24 of 1927 on the file of the District 
Court of Kistna) in regard to the administration thereof and 
to issue an injunction restraining the respondent herein from 
executing the decree in O.S. No. 65 of 1925 on the file of the 
Court of the Subordinate Judge of Bezwada and petition pray- 
ing that in the circumstances stated in the. counter-affidavit filed 
in C/M.P. No, 4396 of 1927 the High Court will be pleased to 
vacate the interim stay order, dated 11th November, 1927 and 
made in C.M.P. No. 4396 of 1927. 

Ch. Raghava Rao and V. 'Patiabhirama Sasiriar for 
petitioner. i 

P. Satyanarayana Rao for respondent. 
| 1,The Court made the following 

Orper.—This is an application under section 302 of the 
Indian Succession Act praying for the issue of general or spe- 
Gal instructions in regard to the administration of an estate 
and for an injunction restraining the respondent herein from 
executing the decree in O.S. No. 65 of 1925 on the file of the 
-Sub-Court, Bezwada and such other order or orders as this 
Court may deem fit to pass. 
<.. e One Subba Rao died on the 13th November, 1920. He 
‘executed a will on the 11th November, 1920 giving power to his 
wife to adopt a boy and directing the executor to pay a certain 
“amount to her for maintenance and for the management of -the 
‘estate. The executor who is the petitioner did not put the res- 
-pondent in possession of a portion of a house mentioned in para- 
graph 3 of the will and did not give her maintenance for a con- 
siderable time; in consequence of which she was obliged to file 
‘O:S, No. 65, of 1925 for the recovery of the whole 
‘of, the . property as the widow of the deceased “Subba 
Rao. .- The suit was resisted .on various grounds and 
the Subordinate Judge passed a preliminary decree in favour 
of ‘the respondent overruling the objections of the petitioner. 
“Ari account was taken and a large amount was found due and 
both the petitioner and the respondent entered into a compro- 
-mise under -which it was arranged that Rs. 9,000 should be paid 
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to the respondent, as being the amount due to the estate in the 
possession of the executor., She has obtained possession of the 
portion of the house mentioned in the will. 


The petitioner has deposited the amount of Rs. 9,000 into 
the District Court at Guntur and has come up here for the direc- 
tions of this Court as regards the handing over of the amount 
to her and as regards the amount that should be allowed to 
remain in his hands for the performance of some charity. 


Mr. Satyanarayana for the respondent raised a prelimi- 
nary objection that an application under section 302 does not 
‘lie in this case. His argument is that the Court can only be 
‘asked to give advice to the executor, but when the right of the 
respondent to receive the whole of the estate is disputed, this 
Court has no jurisdiction to give any directions under S. 302 
‘and he'relies upon In re Lorens’s Settlement, In re Samuel 
Marte Brereton? and In re Lakshmiba.* No doubt under 
‘section 30 of 22 and 23 Vict. œ 35 the Court had no juris- 
diction to decide upon the conflicting claims of parties claiming 
under a will. The relevant portion of section 30 is as follows: 

“Any trustee, executor, administrator shall be at liberty, without the 
institution of a suit, to apply by petition to any Judge of the High Court 
of Chancery or by a summons upon a written statement to such Judge in 
Chambers for the opinion, advice or direction of such Judge on any 
question respecting the Management or administration of trust property or 
The assets of any testator or intestate.” 

The section is clear that what is asked for is the opinion, 
advice or direction of the Judge. It was held that under this 
section the Court of Chancery had no power to give a decision 
upon contested questions and upon conflicting claims. In dn re 
Lorens’s Settlement! it was said: - 

“The Court will. not, upon a petition presented by a trustee or 

“executor under the 38th section of the 22 and 23 Vict. c. 35, for the opinion, 
advice or direction of the Court, construe an instrument or make an order 
-affecting the rights of parties to property. Such petitions should relate only 
40 the management and investment of trust Property.” 

o Kindersley, V.C., observed at page 434: 

~ “My understanding of that section of the Act is that it was intended 
by the Legislature that the Court should have the power to advise a trustee or 
‘executor as to the management and „administration of the trust’ property 
in the manner which will be most for the advantage of the parties beneficially 
‘interested, but not to decide any question affecting the rights of those 





—— 


1. (1861) 62 E.R. 433. 
2. (1883) ILL.R. 7 B 381. 
3. (1888) T.L.R. 12 B. 638. ` 
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parties inter se, otherwise the effect would be that a,deed or will involving 
the most difficult questions, and relating to property to an amount however 
large, might be construed, and most important rights of parties decided, by a 
single Judge, without any power of appeal whatever.” 


The jurisdiction of the Court of Chancery under 22 
and 23 Vict. c. 35, section 30 or 38 was only advisory. This 
provision in 22 and 23 Vict. c. 35 was enacted in section 43 of the 
Trustees’ and Mortgagees’ Powers Act (XXVIII of 1866). 
Under S. 43 any trustee, executor or administrator shall be at 
liberty, without the institution of a suit, to apply by petition to any 
Judge of the High Court for opinion, advice or direction of such 
Judge 6n any question respecting the management or administra- 
tion of the trust property or the assets of the testator or intestate. 
In Fm re Samuel Marie Brereton it was held by a Judge sitting on 
the Original Side that section 43 did not empower the Court to 
decide any question of considerable difficulty and importance. 
Mr. Justice Latham relied upon the observation of Kindersley, - 
V.C., in In re Loreng s Settlement’ quoted above and held 
“that the Court should not deal, under thé power here given, with a point . 
of law, like the present one, on which so much may nas as and which is’ 
in itself so full of difficulty.” 

This case was followed in In re Lakshmibai.? In that case 
also an application was made under section 43 of the Trustees’ and 
Mortgagees’ Powers Act of 1866 praying (1) that the trustee 
might be advised whether she had power to grant the proposed 
lease, (2) whether the Court will sanction or direct the said 
lease, and (3) that the Court will advise in the premises as may 
seem fit. Mr. Justice Scott observed at page 644: 

* “The questions on which the Court has advised trustees have related 


strictly to undisputed matters of management, such as questions of advance- 


ment, maintenance, change of investment, sale of a house, compromises, 
taking proceedings. But dispyted points of law or fact have never been 
included. The Court will not, for instance, construe an instrument or 
make any order affecting the rights of parties.” - 

These cases have no application to proceedings under S. 302. 
This section was enacted in the year 1919 as section 264-B of 
the Indian Succession Act and section 87-B of the Probate and 
Adminjstration Act. It is now embodied in the new Act as sec- 
tion 302. Under this section, the Court has got power on an 
application made to it to give to the executor or administrator 


angenan 








1, (1861) 62 E.R. 433. 
2. (1883) ILL.R. 7 B. 381. 
"3 (1888) I.L.R. 12 B. 638 


Lv] THE MADRAS LAW JOURNAL REPORTS. 521 
any general or special directions in régard to the’estate or its 
administration. “Any directions as regards the administration 
of an estate” means such directions as the executor may seek 
in order to administer the estate properly. This section gives 
ample power to the Court to settle questions arising between the 
executor and the legatees and between the legatees themselves 
and also power to construe a will whenever the Court 
is asked to do so. It is difficult to hold that the 
Legislature when it enacted section 264B in the year 
1919 ‘overlooked the well-known English practice which has 
‘been prevailing in the Court of Chancery for the last só many 
years. The Court of Chancery has full power to give direc- 
tions as regards the administration of an estate, whether an 
application is made to it by the executor or by the administrator 
_ or by the legatee or other person interested in it. 
Order 55,’ Rule 3 (g) is as follows: “The determination 
of any question arising in the administration of the estate or 
trust.”. That is wide enough and I do not think the language 
of section 302 cuts down the power of the Court. In Conway 
v. Fenton* Mr. Justice Kekewich observed at page ‘515: 

“The question is raised on an orginating summons under Order 55, 
Rule 3 (e). The object of that order was to enable trustees or persons 
beneficially interested under a settlement or will to come by summary 
mode tó the Court and to’ ‘obtain the determination of any question, whether 
of administration, or of law, or of construction, without the necessity of what 
used to be known as an administration suit or action. I take it that, for 
all purposes, or almost- all purposes, the Court is precisely in the same posi- 
tion on the hearing of an originating summons as if there were really an admi- 
mstration action properly constituted, and that I have precisely the same 


jurisdiction under an originating summons as I should have in an administra- 
tion action—neither more nor less.” é 


1 hold that the High Court has power under section 302 


to give the directions which the Court of Chancery in England 
bas under Order 55, Rule 3, 


The next point urged by Mr. Satyanarayana is that the 
matter between the parties has been concluded by the judgment 


of the Subordinate Judge and therefore this Court cannot give | 


directions in variance with the judgment of the Subotdinate 
Judge. When a matter has been properly litigated in a Civil 


Court and has been adjudicated upon, this Court will be very. 


reluctant to give directions which would in any way conflict 
with the judgment between the parties already arrived at. 








4. (1888) 40 Ch D. 512 
R—66 


Akkayya 


v. 
Laksh- 
mamma. 
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Though -this Court ha@ljurisdiction to go into the matter, it 
should, if! cases where the matter has been definitely settled in 
a properly constituted suit, hold its hands. But the question 
that is now raised before me was not disposed of in the Lower 
Court, for Mr. Raghava Rao raised the question whether he is 
entitled to hold‘ta 'vertain sum of money in his hands for the 
performance of a trust which he says has been constituted under 
the will. The following passagein the will is relied upon as 
having created a trust and as having’ appointed the petitioner the 
trustee for performing the charity mentioned in that passage: 

“So long as the said amount remaining after excluding the amount paid 
for maintenance to my wife from out of my property continues, I have autho- : 
nsed my junior uncle, Yanama Akkayya Garu to give provisions rice, dholl, 
tamarind, etc., to two guests once a day from to-day onwards.” 

Mr. Raghava Rao’s contention is that this clause in the will 
establishes a trust in favour of charity and consequently it con- 
stitutes the petitioner a trustee for carrying out the terms of 
the trust. It is unnecessary in the view I take to consider 
whether this clause creates a proper trust for the feeding 
of two guests. The amount that is to be spent on, the feeding 
of guests is not mentioned and there is nothing in thé will itself 
to show what portion of the property should be set apart for 
feeding two guests a day. 

The question that requires decision is whether the peti- 
tioner is entitled to Keep the whole or any portion of the corpus 
in his hands for the purpose of carrying out the trust. The 
contention is that till a boy is adopted and till he attains majority 
he ig entitled to keep a portion of the corpus in his hands for 
feeding guests. The widow may or may not adopt and if no 
adoption takes place there could be no boy who can come to matu- 
rity. The petitioner, according to Mr. Raghava Rao’s conten- 


. tion, is entitled to keep the money till the boy attains majority. 


If that is so, seeing that there is no boy and there is no likelihood 
of the widow adopting a boy, I fail to see how he can keep 
any portion of the corpus for the performance of charity. If 
a boy is adopted, on his attaining majority the charity should 
be performed by him. If no boy is adopted, the widow if she 
likes may give effect to the intention of the testator as regards 
charity but I fail to see how an executor who is only asked to 
be in possession for a time can hold on to the property on the 
ground that an uncertain event was likely to happen. It is clear 
that a bequest in favour of a person not in existence at the time 
of the testator’s death, when there is no intervening life-interest 
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before the expiration of which he could,come into existence is 
void but that will not give a right to the executor to hold on to 
the property indefinitely. The petitioner is only an executor and 
he having invoked the provisions of section 302 is bound by 
the directions of this Court. Seeing that the respondent has 
obtained a decree for the whole of the amount in a civil suit he 
is not entitled to keep any money in his hands for the purpose of 
carrying out the objects of the charitable trust. He being an 
executor must render an account to the Court and must hand over 
the property to the person entitled to it. The widow not having 
adopted a boy is entitled to the whole of the corpus. Na‘doubt 
if she adopts a boy according to the terms of the will, she would 
be entitled to maintenance according to the terms ‘of the will and 
the corpus would go to the adopted boy. The executor is not 
entitled to keep any portion of the corpus"ift his Hands in the 
hope a boy would be adopted to the testator. My direction, 
therefore, is that the petitioner should hand over the whole 
of the corpus to the respondent and should not raise any objec- 
tion to doing so in the capacity as executor. 

I am satisfied that this applie~?---*- --+ - "-~- Ade one, 
for, the petitioner having fought the respondent in the Bapatla 
Sub-Court and having been worsted there has thought of putting 
obstacles in her way by making this application. I therefore 
direct him to pay personally the costs of 4his application and 
vakil’s fee Rs. 100, 


AS. V. Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.) 


PRESENT: —LORD PHILLIMoRE, LORD BLANESBURGH AND 
MR. AMEER ALI. 


Ardeshir H. Mama . .. Appellant* (PIF.) 
v. ; 
Flora Sassoon .. Respondent (Deft.) 


Specific Relief Act, Part II, Chapter 11—Codification—Basis of Eng- 
lish system at the time—Accowt—of—Reference to, for interpreting sections 
m Chapter II, Part IT of Aci—Permissibility, f éi 

Chapter II of Part IJ of the Specific Relief Act is a codification with 
modifications deemed to be called for by Indian conditions and procedure 





*P.C. Appeal No. 100 of 1926. 2ist May, 1928, 





524 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 

asus o- 
of the them existing rulesand practice of the English Law in relation to 
the doctrine of Specific Performance. It will aid the interpretation of 
the relevant sections in the chapter to have in mind what the English system 
on which the Specific Relief Act 1s based was in its origin and in its 
tullness at the date of codification. Te 

Account of the English system at the date of the Specific Relief Act. 

Specific Performance—Sutt for—Readiness and willingness of plain- 
iff to perform his part of contraci—Averment and proof of—Necessity— 
English Law—Specific Relief Act—Law under 

Under the English Law, the plaintiff, in a suit for specific performance, 
must allege, and, 1f necessary, prove, a continuous readiness and willingness, 
from the date of contract to the time of the hearing, to perform the con- 
tract off his part. Though there is no express statement in the Specific 
Relief Act to that effect, such an averment of readiness and willingness is 
equally necessary in an Indian suit for specific performance. 

Spectfic Relief Act, S. 19—Spectfic Performance—Sutt for—Compensa- 
tion for breach of contract in—Award of—Power of—Plainisf debarred at 
hearing by his own action from asking for specific decree—Effect—Dismtssal 
of suit im case of. 

-Except as to the case provided for in the explanation (to S. 19 of the 
Specific Relief Act)—~as to which there ia introduced an express divergence 
from Lord Cairn’s Act of 1858, as expounded in England—S. 19 of the 
Specific Relief Act embodies the same principle as Lord Cairn’s Act, and 
does not any more than did the English Statute enable the Court in a specific 
performance suit to award “compensation for its breach” where at the 
hearing the plaintiff has debarred himself by his own action from asking 
for a specific decree. i 

In a purchaser’s suit for specific performance with an alternative claim 
for damages conditioned just as it is conditioned ın S. 19 of the Specific 
Relief Act, the plaintiff, nine months or more before the trial, wrote a 
letter formally notifying the defendant to the effect that he had decided 
to abandon his claim for specific performance, and that he would, instead, 
at the tnal claim damages against the defendant for her breach of contract. 

Held, that there was after that letter no power left in the Trial Judge, 
without an apt and sufficient amendment of the plaint, to award the plaintiff 
at the hearing any relief at all, and that he had no power to award damages 

Specific Performance—Suit by purchaser for, anih claim for damages 
for breach of contract additional or alternative—Conversion of, into suit for 
damages simmpliciter—Amendment of plaint for purpose of—What amounts 
to. z 

A purchaser gued for the specific performance of a contract for the 
sale of immoveable property with claims for damages additional or alter- 
native all ın terms of S. 19 of the Specific Relief Act. During the pendency 
of the suit, the plaintiff amended his plaint, his object in doing so evidently 
beng to convert the suit into one for damages for breach of the contract 
simplictter. But the amended plaint retained the paragraph in the original 
plaint, which alleged that the plaintiff “is as he has been throughout ready 
and willing to perform his said contract”, and it also retained the claim for 
specific performance. 
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Held, that the amendment, when properly qoustrued, did, not operate 
to convert the suit into one for the recovery of damages for breach of the 
contract simpltciter i 

Specific Performance—Sant by, purchaser for, with claim for damages 

for breach additional or altefnative—Amendment of plaint in, so as to con- 
vert snt nto one for damages simpliciter—Jurisdiction to allow, at hearing— 
S 29 of Specific Relief’ Act—Effect—Discretion ên allowing amendment— 
Exercise of—Principles guiding. 
_ S. 29 of Specific Relief Act, which makes the dismissal of a suit for 
specific performance of a contract a bar to a right to sue for compensation 
for breach, implies that, prior to such dismissal, the right is not barred. A 
suit for specific performance of a contract with claims for damages addi- 
tonal or alternative all in terms of S. 19 of the Specific Relief Act* may, 
therefore, 11 a proper case, be-allowed to be amended at its hearing into 
one for damages simpliciter. The power to allow such an amendment is, 
however, one to be most carefully and jealously exercised in all the cir- 
cumstances of each individual case and with due regard to its effect upon 
the position both of the plaintiff and the defendant Indeed so 
serious in many cases is the exercise of this power that it would be a 
wise precaution for a Judge before allowing any such amendment in a 
contested case to require the plaint to be actually re-modelled in a form 
appropriate to an action seeking compensation for breach of contract and 
nothing else. c i 

Practice—Guestion of—Certamty on—Necessity—Rule of practice, 
sraiutory—Alteration of, when tnconvenient—Powcr of competent autho- 
rity as regards. ` if 

On a question of practice certainty is more important than anything 
else A rule of practice, even if it be statutory, can, when found to be 
inconvenient, be altered by competent authority. Uncertainty in such a 
matter is at best an embarrassment and may at the worst be a source of 
injustice, which, in some cases, may be beyond judicial remedy. 

Specific Performance—Agent—Contract by vendor—Purchaser’s suit for 
specific performance of—Axthority of agent—Proof of—Onus on parciafer. 

In a suit by a purchaser for the specific performance of a contra 
alleged to have been entered into by a third party on behalf of the defendant, 
the onus is on the plaintiff to prove that the contract sued on is binding on 
the defendant and that its terms were authorised by the defendant. 


Appeal No. 100 of 1926 from a decree of the High Court 
of Judicature at Bombay (Sir Norman MacLeod, Chief Justice 
and Mr. Justice Coyajee), dated the 5th October, 1925 reversing 
in part a decree of a single Judge of that Court (Mr. Justice 
Mirza), dated the 22nd January, 1925. . 

The material facts of the case appear sufficiently from 
their Lordships judgment. The case in the High Court is 
reported in 28 Bom. L.R. 126. 

Upjohn, K.C. and Meyrick Beebee for appellant. 

Maugham, K.C., Lowndes, K.C. and Raikes for respondent. 


Lord 
Blanes- 
burgh. 
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The following cases were cited and discussed during the 
argument:— 

"Fraser & Co. v. The Bombay Ice Manufacturing Company, 
Karsandas v. Chhotalal,? Htpgrave v. Case, Ranchhod v. Man- 
mohandas," Callianji Harjivan v. Narsi Tricum," Hawksley v. 
Outram,’ Nabtnchandra Saha Paramanick v. Krishna Barana 
Dast," Adtkesavan Naidu v. Gurunatha Chetti’ Wilson v. Nor- 
thampton and Banbury Junction Railway Co.’ Engg v. Fitch,” 
Engel v. Fitch," Ferguson v. Wilson," Tamplin v. James,” Jamu 
v. Moola Dawood Sons & Co., ™ A EE v. Baxendak,* and 
Cory v. Thames Ironworks C ompany.™ 

21st May, 1928. Their Lordships’ judgment was delivered 
b 

g Loro BLANESBURGH.—This suit, commenced on the 10th 
January, 1920, in the High Court of Judicature at Bombay 
was, in its inception, a simple action by a purchaser for the 
specific performance of a contract for the sale of certain valu- 
able hereditaments on Malabar Hill in Bombay with claims 
for damages additional or alternative all in terms of section 19 
of the Specific Relief Act, 1877. The defences to the suit were 
that there never had been any concluded contract for the sale 
of the property; if there had been such a contract it had been 
entered into on behalf of the defendant by an agent with no 
authortty to bind her to its terms. There is in the defendant’s 
written statement no suggestion that the plaintiff's right, was 
not a right to specific relief, if any existent contract binding upon 
the defendant was established. And the case, indeed, was one 
in which upon proof by the plaintiff of the facts alleged by him, 
he became entitled as of right under section 12 (c) of the Act 
to the specific relief which he sought. 

~ But that right of the plaintiff would be dependent Goon hie 
having been himself up to the date of decree ready and willing 
to perform the contract on his part and in para. 9 of his plaint 
he alleged that he had throughout been so ready and willing: 

~ 1. (190) ILR 2 B 107 at 125, 126. 2. (1923) 25 Bom. LR. 1037. 

3. (1885) 28 Ch D. 356. 





4. (1907) I.b.R. 32 B 165, 5. (1895) I.L.R. 19 B. 764. 

Gr (1892) 3 Ch. 359 7. (1911) I.L.R. 38 C. 4582!" 
8. (1916) I.L.R. 40 M. 338: 32 M.L.J. 180 (FB). 

9, (1874) 9 Ch. App. 279. 10 (1868) L.R. 3 Q.B. 314. 

11. CR) 4 QB. 659. 12. (1866) 2 Ch. App. 77. 


13, (1880) 15 Ch D. 215, 223. 
» 14, (1915) LL.R. 43 C. 493: 43 I.A. 6: 30 M.L.J. 71 (P.C). 
15, (1854) 9 Exch. 341: 23 L.J. Ex 179. 16. (1868) 3 Q.B. 181. 
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an allegation which imports a continuous ?éadiness and willing- 


ness up to the time of the hearing. See per Lord Selborne, in’ 


Hipgrave v. Casa’ 

On the 19th March, 1924, nine months or more before the 
trial, the plaintiff’s solicitors formally notified the defendant to 
the effect that the plaintiff had decided to abandon his claim for 
specific performance: that he would, instead, at the trial claim 
damages against the defendant for her breach of contract, and 
that ‘he assessed these damages at Rs. 7 lacs. By that time, the 
plaintiff as explained to the Board by his counsel, had found it 
inconvenient any longer to retain in readiness for completion of 
the purchase the money payable under the contract, and this was 
the explanation of his decision to convert his claim against the 
defendant into one of a character which could be successfully 
maintained without further financial strain upon himself. Their 
Lordships do not doubt the correctness of this statement, but they 
are not convinced that the glittering prospect of very heavy da- 
mages claimable in the special circumstances of the case may not 
largely have ‘influenced’ the plaintiff's decision. 

He did not, before the trial, make any application to amend 
his pleadings. The view of his advisers apparently was that he 
could maintain his new claim for damages on his plaint as it 
stoéd But, on objection taken at the trial that this was not 
possible, the plaintiff’s counsel then sought, and in spite of 
opposition, was permitted by the learned Judge to make in his 
plaint an amendment presumably designed, whether effectively 
is another matter, to convert the suit into one for damages for 
breach of contract only. And it was upon that footing that the 
trial proceeded, and the learned Judge being ultimately of opinion 
that there did exist a concluded contract for sale duly authoris- 
ed by” and accordingly binding upon the defendant, and that 


4 


that contract had been repudiated by her, made a decree dated | 


the 22nd January, 1925, by which he ordered the defendant to 
return the deposit paid by the plaintiff, and further awarded 
the plaintiff, according to a measure which he explained in his 
judgment, the sum of Rs. 7 lacs as damages for the defendant’s 
breach; of contract. ou j 
The defendant appealed to the High Court in its appellate 
jurisdiction. The appeal was successful. That Court held that 
the defendant’s agent had not been shown to have had authority 
to bind her by the contract alleged, and by decree dated 5th.of 





3. (1885) 28 Ch D. 356 at 361, 
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October, “1925, it discHarged with the costs of appeal the order of 
the Trial Judge except as to the return of the deposit, leaving 
each party to bear his or her costs of suit in the Court of first 
instance. kA 


It is from this decree that the plaintiff now appeals. In 
addition, however, to the ground just stated on which that decree 
was based, a point of great importance was broached by the Chief 
Justice of Bombay who presided. He posed the question whether 
even if the Court had agreed with the learned Trial Judge that 
there was in existence a binding contract for sale, his award of 
darrages would not still have'had to be set aside for the reason 
that as the plaintiff had by his solicitor’s letter of the 19th of 
March, 1924, in effect intimated that he was no longer either 
willing or ready to perform the contract on his part the plaintiff 
had not only thereby renounced, but as from that moment had 
disèntitled himself to a decree for specific performance, and had 
thus brought upon himself the untoward consequence that there 
was under the statute in the circumstances of the case no power 
left in the Trial Judge to award him in the suit any damages at 
alL Pai 


In his argument before the Board counsel for the respond- 
ent placed this view of the matter in the forefront of his argu- 
ment and it was fully dealt with by Mr. Upjohn in his reply 
for the appellant. In these circumstances their Lordships think, 
that whether or not this appeal can be disposed of without fur- 
ther reference to it, they ought to express their views upon so 
important a question of practice now that it has been raised and 
fully argued. In such a matter cértainty is more important 
than anything else. A rule of practice, even if it be statutory, 
can when found to be inconvenient be altered’ by competent 
authority. Uncertainty in such a matter is at best an embarrass- 
ment and may at its worst be a source of injustice which, in some 
cases, may be beyond judicial remedy. Accordingly in this judg- 
ment, their Lordships will deal with all the matters in controversy 
to which they have referred, irrespective of the question whether 
the last of them of necessity now calls for determination at their 
harid. 

The respondent is the widow of a Bombay merchant. She 
was at the time of the transaction in debate resident in England. 
She then owned a valuable property on Malabar Hill, Bombay, 
bounded on the north by Gibbs Road, on the east by Ridge Road, 
on the south by Nepean Road and on the west by the properties 
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of a Mr. Dubash and His Exalted Highness the Nizam of 
Hyderabad. The property consisted of two residences—a large 
house and grounds in its north-east corner, known as “Il Pa- 
lazzo”: a smaller adjoining house or bungalow and grounds in 
its south-east corner known as “Nepean House,” with vacant 
land to the west, in front of,the curtilages of both houses, and 
separated from each by a wall built in a direct line across thé 
property from Nepean Road on the south to Gibbs Road on the 
north. This vacant land, although separated from both resi- 
dences, is apparently very conducive to amenity. It lies be- 
tween the houses and thre sea, and is, as the learned Trial Jaidge 
explains, in a situation which is of the coolest and most highly 
prized in Bombay for residential purposes. ` 

No doubt has ever been cast upon the respondent’s title to 
any part of the property as just described, but considerable 
difficulties in relation to it as a subject of sale arose by reason 
of the different tenures on which it is held. The greater por- 
tion is perpetually renewable leasehold, and as to this there is 
no trouble. But a very substantial part of the whole, includ: 
ing in it a considerable slice of the house “Il Palazzo” itself and 
a large part of its immediate compound, is held from Government 
upon a precarious tenure known as sanadi determinable at any 
time, if the land be required, for public purposes. There is along 
a part of the boundary, but not over its whole length, a line of 
physical demarcation between the leasehold and sanadi lands. 
But it seems to be the fact that until the actual line was ascertain- 
ed by her nephew, Solomon Judah, and marked on a plan sent 
by him to the respondent on the 27th December, 1918, the actual 
boundaries were quite unknown to her. ‘ 

For some time the respondent had ceased to be permanently 
resident in Bombay and Nepean House was all that she needed 
for her own use. She desired to dispose of “I! Palazzo,” which 
had become too large for her requirements. The partition of 
the two properties, however, on a sale of “Il Palazzo” was apart 
from any difficulties of tenure by no means a simple matter, if, 
while preserving the amenity and convenience as a residence of 
Nepean House, the attractiveness of “Il Palazzo” as a subject 
of separate sale was to be maintained. It is quite clear that 
upon. the question of the dividing line to be fixed between the 
two properties on partition, the respondent had in her own mind 
a very definite objective, which was that while the vacant land 
to the west directly in front of the curtilage of “Il Palazzo” 
might be sold with that house, the vacant land also to the west 

R—67 
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directly in front of thè curtilage of Nepean House must be retain- 
ed for enjoyment therewith. 

The contract in suit does not fully respect that desire of the 
respondent and the main point to be determined upon the issue 
whether the defendant is, in any circumstances, bound by its 
terms, will be whether her agent is shown to have had any autho- 
rity to bind her to a sale of hereditaments which include some 
of the last-mentioned land. 

As that agent, Solomon Judah, himself at one stage of the 
correspondence, and, as counsel for the appellant before the 
Boargl, vouched his authority on this point by reference to’ a 
memorandum by the respondent, dated from London on the 19th 
of June, 1917, it is convenient here to set forth its terms so 
far as they are material. These are as follows:— 

“32, Bruton Street, 
ki “London, W.1. 
“June 19, 1917, 
“Re ‘Palazzo’ and Vacant Land on Malabar Hill, Bombay. 

“ Area—tThe are“-of the land on Malabar Hill on which the large build- 
ihg ‘Palazzo’ stands, and also the vacant land in front of it so far as the 
‘Nizam’s property’ is about 30,000 (thirty thousand) square yards. 

“Tenure—Nearly all the land is leasehold for 99 years, renewable in 
perpetuity on exactly the same terms. 

“Price of Lasd—Price Rs 20 (Rupees twenty) ‘for the land on the 
Ridge Road and Little Gibbs Road, and for down below Rs. 12 (Rupees 
twelve) per square yard, both net prices, ‘ 

“Price of ‘Palasso.:—My price for the house ‘Palazzo,’ the stables, 
coach house, etc. is Rs. 5,00,000 (Rupees Five lacs) net, exclusive of the 
land on which these buildings stand. 

“The house ‘Palazzo’ is at present let to Government, and the agreement 
will expire on the 30th of September, 1918 Should the house be sold, 
six months’ notice can be given to Government. 

“To Mrs. I.E. Judah, 

“Lansdown House, 

“Apollo Bunder, Bombay.” 

Now with reference to this document there are some things 
which it is convenient at once to say. First of all there is no 
evidence at all as to the circumstances in which or the purpose 
for which it was sent by the respondent to Mrs. Judah. That 
Solgmon Judah, her son, knew of its existence and was familiar 
with its terms is not now questioned, but whether he either did 
or could have relied upon it as expressing, two years and a half 
later, the respondent’s views for any purpose whatever is, in the 
circumstances, a very different question to which their Lordships 


must return. Next, reading the document, as one in which the 


respondent is describing a property she desires to sell if she 
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can, the vagueness of its terms, especially when the existence 
and situation of Nepean House and its surroundings are borne 
in mind, becomes at once apparent 

“The land on which ‘Il Palazzo’ stands.” 

“The vacant land in front of it so far as the Nixam’s property.” 

“Nearly all leasehold.” 

“About 30,000 square yards.” 

And this vagueness was the quality which, apparently 
throughout, struck those who read the memorandum. One 
nephew, who busied himself in an attempt to secure a pur- 
chaser, regarded it as too indefinite for any useful purpose. 
Solomon Judah’s own views of it will be found stated iñ cor- 
respondence of his to which reference must later be made. It 
is, however, the one description under the respondent’s hand of 
the property for sale to which the appellant can refer, and if 
it be a document then operative at all he has under that descrip- 
tion, vague as it is, to find an authority to sell an area which 
extended to as much as 31, 714 square yards, and which includ- 
ed not only vacant land “in” ‘front of” “Il Palazzo,” but vacant 
land as well, in front in a similar sense of Nepean House. , 

The introduction to the business of the respondent’s ne- 
phew, Solomon Judah, is nowhere explained. It seems proba- 
ble that being a solicitor and knowing from his mother of his 
aunt’s, the respondent’s, desire to sell “Il Palazzo” should a 
satisfactory price be obtainable he, in the hope of earning a 
commission, but without any direct instructions or authority 
from the respondent, busied himself in efforts to find a purchaser. 

It was in a letter to Solomon Judah that, on the 4th De- 
cember, 1918, the appellant made his first offer for the property. 

This was an offer of nine lacs for 

“Mrs. Sassoon’s property at Malabar Hill known as ‘Il Palazzo’ 
(area 30,000 square yards or thereabouts), Mrs. Sassoon to make out a 
marketable title. Costs of agreement and of completing sale to be borne 
half and half by vendor and purchaser. If this offer is accepted I shall 
deposit Rs. 50,000 as earnest money immediately on receipt of intimation 
of acceptance by the vendor to pay brokerage at 2 per cent. on purchase 
money. Sale to be completed within six months of acceptance of offer.” 

Their Lordships draw attention here to the appellant’s then 
stipulation as to the date of completion—an important point in 
relation to the alleged contract in suit as will later appear. 

This offer was on the same day cabled by Solomon Judah 
to the respondent. Their Lordships hope that the statement as 
to brokerage both in Judah’s cable and accompanying letter was 


H. Mama 6 
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merely a mistake. If not so, it is very significant of his attitude 
in the matter. The cable is so far as material as follows:— 
“Firm offer ‘I] Palazzo’ nine lacs brokerage 234 per cent. half costs 
completion six months, deposit half lacs.” P 
In his letter of even date, Judah says: 


“If this offer is accepted the buyer will pay Rs. 50,000 as earnest 
money and complete the sale within six months from the acceptance of 
the offer. Brokerage at the rate of 234 per cent. will be payable by you and 
also half the costs of completing the sale. 

“We are now waiting for your reply.” 

The respondent did not wait for that letter. Her cabled 
reply on the 16th December to the cable of the 5th was cuit 
enough: “Unaccepted.” This cable Solomon answered by a 
letter of the 27th December, which is important as showing the 
unfavourable influence of the sanadi land upon any proposed sale, 
and also his own ignorance, notwithstanding the memorandum, 
of the respondent’s real wishes as to the property to be sold. 

- “Before the receipt of your cable,” he says, “I got Neaman Babaji 
to prepare a plan of the land. From this plan it appears (assuming the 
plan 14 correct) ‘that the southern end of the main building ‘stands on sanad 
land, which is resumable by Government for a public purpose. The area 
of sanad tand included in the compound of ‘Il Palazzo’ is about 2,200 
square yards. Assuming this to be correct the situation is wholly changed 
and, as a matter of fact, the buyer’s agent when he saw the plan said the 
offer" was withdrawn.” 


Then after dealing with the Na of sale elsewhere the 
letter proceeds :— 
“You will see from the above that a siot of things will have to be arrang- 


ed and I will have to devote a great deal of ny time before a sale of any 
can, be effected. 


“I am very much handicapped in the absence of the necessary infor- 
mation and I feel as if I am groping in the dark. Can you send the title 
deeds to Bombay? If I can get any further offer in the meantime I shall 
meet you. 


“Must also say that if any sale is effected you will be seat enough to 
pay me Rs. 5,000 for my troubles exclusive of professional costs as usual 
as,I-cannot get anything from the other side,” 

Their Lordships pause here to observe that there is nothing 
in the evidence to show that Solomon Judah at the date of the 
alleged: contract in suit was any better informed as to the res- 
pondent’s wishes than he expressed himself to be at the date of 
that letter, which on this subject is in violent contrast with the 
statengents in his letter of the 27th of February, 1926, to which 
attention will be called ip its order of date, 
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The next offer sent on by Solomon Judah was also from the 
appellant. It is contained in a cable of the 21st April, 1919, in 
the following terms:— 4 

“Firm offer ‘Il Palazzo’ Eleven lacs Fifty thousand nett. Subject 
to Tenure of whole land being Permanent Leasehold and Southern Boun- 
dary being line drawn through Back Wall of Hackham Schuas Quarters 
from Ridge to Nepean Road. Letter enclosing sketch follows. Telegraph 
acceptance.” 

It is difficult to understand how an offer making such sti- 
pulations as to title was, with his then knowledge, even forward- 
ed by Judah. This is one of the many matters on which no 
information has been youchsafed. The respondent, however, with- 
out waiting for the letter or the plan at once rejected the offer. 
“Unable accept” she cabled on the 24th April. The plan which 
was subsequently received and returned by her to Solomon Judah 
becomes very important at the next stage. 

This was a cable of the 11th December, which substituting 
the word “practicable” for the word “unpracticable” apparently, 
in the appendix, a misprint, reads as follows:— 

“Your letter stating your price ‘Palazzo’ received.” [This letter ‘is 
not produced.]in “Consider practicable provided willing give southern bound- 
ary as in the plan you returned, will exert on receiving your telegram 
making firm offer, your firmal price to be accepted within eight days from 
receipt here must pay brokerage half costs” 

The southern boundary marked in the plan referred to was 
a boundary which crossed diagonally that which might fairly 
perhaps be regarded as the compound of Nepean House to the 
junction between the Nepean Road and the wall, already referred 
to as separating the curtilage of the two houses from the vacant 
land to the west. That southern boundary accordingly also took 
away from Nepean House every part of that vacant land. 

To this cable, the respondent’s reply of the 19th December 
is of first importance. It was as follows: “Southern Bound- 
ary not acceptable. Price eighteen lacs clear.” 

Now it seems to their Lordships reasonably plain that the 
meaning of that cable is that for “Il Palazzo” sold with a 
southern boundary that was acceptable to her the respondent 
would be willing to accept eighteen lacs clear—that is free of 
costs or brokerage—but the cable gave no authority whatever to 
Solomon Judah on her behalf to fix that boundary if it had not 
already been fixed by herself. 

What view Solomon Judah took of the cable we may not 
know, for, as later to be stated, he did not appear in the witness 
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box. What he did was to go Karachi with the appellant’s 
attorney and there, purporting to act on the respondent’s behalf 
but without further communication with her, to enter into a tran- 
saction in the terms of a receipt dated the 20th December, 1919, 
which their Lordships here transcribe at length:— 

“Received from Mr. Ardeshir H Mama of Karachi a cheque bearing 
No. B005564, dated 29th December 1919 on the Central Bank of India, Ltd. 
Bombay, favouring Mrs. Flora Sassoon for payment into her account in the 
Chartered Bank of India, Australia and China, Ltd., Rs. 1,00,000 (Rupees 
One lac) only as earnest money towards and in part payment of Rs. 18,00,000 
(Rupees Eighteen tacs) net free of all costs and brokerage, being the sum 
or priee at which the said Mr. Ardeshir H. Mama of Karachi has accepted 
her firm offer made through me wide telegrams exchanged between me 
and her, viz, my telegram dated, Bombay, lith December, 1919, her wire 
dated, London, 19th December 1919, received in Bombay on the 24th 
December 1919 (and my telegram dated Karachi, 29th December 1919), for 
the sale of her property known as ‘Il Palazzo.’ and the land appurtenant 
thereto situated on the Ridge, Malabar Hill, Bombay, bearing Survey 
Nos. 1|7165, 5|7165 and 6] 7165 admeasuring about 31,714 square yards of 
Government leasehold land and about 2,000 to 3,000 square yards of samad 
land being portion of Survey No. 7176 as per copy plan attached and shown 
therein by boundary line coloured red. 

” “It is agreed that a further sum of Rupees 2,00,000 (Two lacs) will be 
paid in part payment within three months from this date and the balance of 
Rupees 15,00,000 (Rupees Fifteen lacs) within one year from date upon 
the completion of the conveyance of the property. 

“Dated Karachi this 29th day of December 1919. 
“SOLOMON JUDAH. 
“29—12—19.” 


Now the outstanding points with regard to that receipt are 
these. First, the southern boundary of the lands sold, as there 
destribed, follow, except in one particular, an existing wall divid- 
ing the vacant land to the north from the vacant land to the south. 
In one respect even, as so described, the division goes more against 
Nepean House than it need have done. For a boundary wall to 
the south is at one point taken as the boundary instead of a second 
wall further to the north. The result is to cut off from Nepean 
House a portion of the vacant land “in front,’ —land with an 
access to Nepean Road which would have been reserved if only 
the land strictly “in front” of “Il Palazzo” had been included 
in the sale. What however is perhaps a more general criticism 
upon the parcels is that they are fixed upon a basis which so far 
as the evidence goes had not before been suggested by anyone and 
it is only accidental if they chance to square with any previous 
suggestion or instruction. The next point to be observed is 
this. The receipt is careful to express the source of Solomon 
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‘Judah’s authority. It is, as stated, to be found in the cables 
already set forth of the 1tth December and the 19th of December. 
There is no reference it will be noted to the memorandum of the 
19th of June, 1917, although that memorandum was subsequent- 
ly alleged to be the basis of the whole. The third point to be 
noted is, that just as in his offer of the 4th December, 1918, the 
appellant stipulates for a fixed date for completion, so in the 
receipt now the stipulation being expressed as an agreement, 
very exceptional provisions for payment of the purchase price 
and as to the date of completion are inserted, and by these 
Solomon Judah, as he himself has agreed, had no authority to 
bind the respondent. 


Proceeding now with the narrative, Solomon Judah on the 
same day cabled the respondent as follows:— 

“Your telegram received 24th. Your terms and price Eighteen Lacs 
accepted to-day by Ardeshir Mama of Karachi, Earnest money One Lac 
received. Paying Chartered Bank Letter follows.” 


The respondent on the 6th January replied :— 

“Your wire of the 29th December 1919 came to hand . . . Iam 
very much obliged for all your trouble and as soon as I receive your 
letter I will cOmmunicate with you further on this subject.” 


Solomon Judah’s promised letter was sent on the 31st De- 
cember and it contains the following passage :— 

“Enclosed is a copy of the receipt passed by me for the earnest money 
and of the plan. Mr. Mama proposes to pay a further sum of Rupees 
two lacs within three months and the full balance within twelve months. 
Informed him that I had no authority or instruction on this point and that 
six months would be a reasonable period for completion. He however 
asks you to agree to the period of 12 months as the amount is very large 
and no one can be expected to keep such a large amount free. The 
boundary of the land sold with ‘Il Palazro’ has been shown by a red line 

total 31,714 square yards, the area of the sanad land is taken 
roughly at between two and three thousand square yards, . . . 

“I have to congratulate you on the completion of this sale and I 
assure you that you have received a very good price, the extra piece of 
land on the southern boundary was a great stumbling block and as far as 
Bombay buyers were concerned they. absolutely declined to go in for the 
property at'all without the extra land on the south side. Mr. Mama also 
wanted the extra land, but as you have definitely refused to give the same 
he has accepted your terms.” 


To this letter the respondent’s reply was by cable on the 
26th January as follows:— 


“Yours Thirty-first December. Boundary incorrect. Payment arrange- 
ments unacceptable.” 


On the 1st February Solomon Judah replied:— 
“Send corrected plan. Payment no diffculty ” 
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“to which on the 5th February the defendant sent her final personal 


‘letter : — 


“Your telegram of Ist inst . . . reached me this afternoon and 


‘needs no answer as you will hear everything from Messrs. ' Wadia, Ghandy 


and Company.” 


There is only one further letter to which their Lordships 
in this connection need refer. - 

On the 27th February, 1920, Solomon Judah anxious to 
induce the respondent to homologate his contract wrote:— 

“I also enclose copy of your memorandum dated 25th June, 1917, 
which’ you sent us giving particulars.of the property you desired to sell. 
I showed this memorandum to Mr. Mama at Karachi and he accepted your 
terms as mentioned in that memorandum. On the basis of that memoran- 
dum I drew the red boundary line on the plan I sent you.” 

Now these are the materials by which the Courts have been 
asked to determine whether there ever existed a contract binding 
upon the respondent. 

The events which immediately followed the respondent’s 
cable of the 19th December, 1919, were that she received from 
Mr. Dubash, whose name has already been mentioned, an offer 
to purchase “Il Palazzo” for Rs. 25 lacs, and on the advice of her 
solicitors whose view after all the facts were known to them was 
that the alleged contract with the appellant was not binding upon 
her, the respondent entered into a contract to sell the property to 
Mr. Dubash at that high price, the purchase to be completed 
if the appellant either abandoned or failed to enforce his contract. 
It is fair to the respondent to say that she hesitated to risk this 
definite’ step, and thus put herself in the position of having to 
escape from the contract alleged by the appellant, if she could. 
However, on advice, she took it, and her attitude at once alie- 
nated Solomon Judah, who at the outset became solicitor for 
the appellant to enforce his contract, but ended apparently by 
being estranged from both parties. 

` Qne further result was that no effective evidence was called 
on either side. The appellant did not go into the box. It would 
have been useful to hear from him whether he at Karachi either 
heard of or saw the memorandum of June, 1917, which is not 
mentioned in the receipt. He might also have explained how 
that memorandum so useless at an earlier stage even to Solomon 
Judah had then become so clear to them both. Nor did the res- 
pondent give evidence although every relevant fact was, within 
her knowledge. And neither side ventured to call Solomon 
Judah. In the result, both appellant and respondent united in 
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-leaving the Court to determine their dispute on the barest econo- 
my of material, each of them for interested reasons withholding 
useful information which they were well in a position to supply. 
If the final decision bears hardly on the unsuccessful party, the 
blame does not rest with the Courts. 


On the materials provided and on them alone their Lord- 
ships must now determine this question of authority. They 
begin by observing that the burden of proving that the contract 
sued on is binding upon the respondent rests with the appellant. 
And the Board, in agreement with the Appellate Court, are of 
‘ opinion that that burden has*not been discharged. The appel- 
lant bas not proved that the terms of the alleged contract so far 
as parcels are concerned were ever authorised by the respondent. 
No such authority is or can be found in the telegrams mention- 
ed in the receipt. In view of all that had happened since the 
memorandum of the 19th of June, 1917, was written, and in 
view of Solomon Judah’s statement in his letter of the 27th 
December, 1918, that in‘the absence of necessary information 
he was groping in the dark, in view of the intimation thereby 
implied that the memorandum was of little use to him and in 
view further of the absence of any reference to it in 
the receipt their Lordships cannot accept as otherwise than a 
desperate attempt on Sdlomon Judah’s part to find authority 
“ for what he had done, the statement as to this memorandum 
made in his letter of the 27th February, 1920, already quoted. 
In the absence of evidence in support of it their Lordships must 
treat that statement as extravagant and quite unreliable. But, 
further, even if authority can properly be looked for im the 
memorandum of 1917, their Lordships are of opinion that there 
is contained in it no description of the property which could 
justify the southern boundary as fixed ey the se of the 29th 
December, 1919. - - ee 


The real conclusion, bisaan to which their an are 
led by a careful consideration of the documents placed before 
them is that Solomon Judah in signing that receipt on behalf of 
the respondent never stopped to consider whetHer he had autho- 
rity to bind her by the parcels on which the appellant insisted. 
Judah obtained from the appellant the price which the respond- 
‘ent required: he arranged with him a boundary line not in- 
convenient and he was content to run the risk, which probably 
he. did not regard as serious, of the respondent with her other 
conditions satisfied seriously objecting to the parcels. But the 
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respondent being entitled, if it was to her interest, to reject the 
boundary arranged, she chose to reject it. The result is, that 
the so-called agreement of the 29th December, 1919, is not 
binding upon her. 3 


But there is in their Lordships’ Siae perhaps even a 


more cértain road by which the same conclusion may be reached. 


The appellant does not seek to controvert Solomon Judah’s 


statement in his letter of the 17th March, 1920, to the effect 
that the paragraph of the receipt as to payment of the price and 
completion was therein inserted by him without authority. In 
point of law therefore, for their ‘Lordships cannot read its last 
paragraph as other than an integral part of the document, the 
receipt taken as a whole was never more than a counter-offer by 
the appellant, which not having been accepted by the respondent 
did not mature into a contract. The receipt was merely a step 
in a negotiation never concluded. On this ground also, their 
Lordships reach the same conclusion as the Appellate Tribunal. 


And but for the special circumstances set forth at the com- 


+ 


mencement of this judgment, their Lordships would be content - 


to leave the case there. 
But they go on for the reasons already given to consider 


the very important question of practice discussed by the learned 
Chief Justice in his judgment. 


‘If there had been a contract binding upon the respondent 


would it have been permissible in the circumstances to restore 
the’ learned Jadge’ s award of damages against her? 

- The answer to this question depends upon the true construc- 
tion and effect of-the Specific Relief Act, 1877, and, in parti- 


. cular, of its Part II, Ch II, which deals with the Specific Per. 


formance of Contracts. The ‘Act, like the Indian Contract Act, 


1872, is a cede. The chapter in question is a codification, with 
modifications deemed to be called for by Indian conditions and 
precedure of the then existing Rules and Practice of the Eng- 
lish Law in relation to the doctrine of specific performance. 
In the present case, it will aid the interpretation of the relevant 
sections to havé in mind what the English system on which the 
Act is based was in its origin and in its fullness at the date of 
codification. Even a summary account of that syster+—necessa- 
rily incomplete and quite elementary, will serve, as their Lord- 
ships believe, to throw a light upon certain provisions of the 


Specific Relief Act, from lack of which a full approdation of 


thetr meaning has not consistently been Wandea 
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According to the common law of England, the only legal 


right which arose upon the non-performance of a contract in. 


favour of the party injured by its breach was a claim for da: 


mages. The inadequacy in many cases of that remedy for. 


the purposes of justice supplied the incentive to a Court of 
Conscience, as the Chancellor’s Court has been called, to decree, 


when applied to in particular cases, the more complete remedy’ 


of specific performance. As a result of a long course of deci- 
sions by Chancellors and other equity Judges, there was gradual- 
ly evolved in England a body of settled principles and rules 
governing the exercise of that jurisdiction, so that in coutse of 
time its limits were settled almost as definitely as if they had 
been embodied in a statute. By 1877, and in most respects 
long before, this stage had been reached. It need hardly be 
recalled that amongst the contracts to which an order for speci- 
fic performance was always regarded as peculiarly appropriate 
were ‘contracts relating to land or an interest therein, such, for 
instance, as the contract alleged in the present case. It is, 
however, interesting to note’that this appropriateness is re-affirm- 
ed in S. 12 of the Indian Act, so closely does it follow the parent 
system. 

All this is, historically, the explanation of the fact, that in 
relation to a contract to which the equitable form of relief was 
applicable, a party thereto had two remedies open to him in the 
event of the other party refusing or omitting to perform his 
part of the bargain. He might either institute a suit in equity 
for specific performance, or he might bring an action, at law for 
the breach. But—and this is the basic fact to be remembered 
throughout the present discussion—his attitude towards the con- 


tract and towards the defendant differed fundamentally accord: : 


ing to his choice. 

Where the injured party sued at law for a breach, going, 
as in the present case, to the root of the contract, he thereby 
elected to treat the contract as at an end and himself as dis- 
charged from its obligations. No further performance ‘by him 
was either contemplated or had to be tendered. ° 

In a suit for specific performance on the other hand, he 
treated and was required by the Court to treat the contract as 
still subsisting.: He had in that suit to allege, and if the ‘fact 


was traversed, he was required to prove a continuous readiness 


and willingness, from the date of the contract to the time of 
the- hearing, to perform the contract on his part. Failure-to 
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make good that averment brought with it the inevitable dismissal 
of his suit. Thus it was that the commencement of an action 
for damages being, on the principle of such cases as Clough v. 
L.& N.W.R™ and Law v. Law a definite1election to 
treat the contract as at an end, no suit for specific performance, 
whatever happened to the action, could thereafter be maintained 
by the aggrieved plaintiff. He had by his election precluded 
himself even from making the averment just referred to proof 
of which was essential to the success of his suit. The effect 
upon an action for damages for breach of a previous suit for 
specific performance will be apparent after the question of the 
competence of the Court itself to award damages in such a suit 
has been touched upon. 

. -Whether or not the Court of Chancery ever assumed juris- 
diction in the matter it was not in accordance with its practice 
to award damages for breach of contract. That was, as Lord 
Eldon said, “purely at law.” But experience showed that cases 
from time to time occurred in which, although the contract was 
one of which specific performance might, quite consistently with 
principle be decreed, damages were the more adequate remedy, 
and it became obviously expedient that in such a case the Court 
should not be compelled to send the plaintiff to law, but should 
be permitted itself to dispose of the case. l 

Accordingly, in 1858, Lord Cairns Act was passed. It is 

convenient to cite its second section, for it is important to note 
the correspondence of the words of that section as judicially inter- 
preted with the provisions of section 19 of the Specific Relief 
Aq upon which so much now turns. The words, so far as here 
relevant, are these: 
l “In all cases in which the Court of Chancery has jurisdiction, to 
entertain am application for . . . . the specific performance of any 
covenant, contract or agreement, it shall be lawful for the same Court, if 
it shall think fit, to award damages to the party injured, either in addition 
to or in substitution for such . . . specific performance, and such 
damages may be assessed as the Court shall direct.” 

-The limited effect of the section was not long left in doubt, 
wide as are apparently its terms. In a series of decisions it was 
consistently held that just as its power to give damages additional 
was to be exercised in a suit in which the Court Aad granted 
specific performance, so the power to give damages as an alter- 
native to specific performance did not extend to a case in which 
the plaintiff had debarred himself from claiming that form of 


-: 17. (1871) L.R. 7 Exch. 26 18. (1905) 1 Ch. T40. 
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relief, nor to a case in which that relief had become impossible. 
In the present instance, their Lordships are disposing of a case 
in which the plaintiff had debarred himself from asking at the 
hearing for specific performance, and in such eircumstances, 
notwithstanding Lord Cairns’ Act, the result still was that with 
no award of damages—the Court could award none—the order 
would be one dismissing the suit with no reservation of any 
liberty to proceed at law for damages. See per Lord Selborne, 
Hipgrawe v. Case." In other words, the plaintiff's rights in res- 
pect of the contract were at an end. l 

From all of which it appears that in England in a suit 
“like the present, after the appellant had written his letter of the 
19th March, 1924, if that letter is to be interpreted as their Lord- 
ships think it should be, he could neither have obtained a decree 
in the suit nor damages anywhere else. 

The change in this matter effected in England by the Judi- 
cature Act was one in procedure only. It enabled every Divi- 
sion of the High Court to giye both legal and equitable reme- 
dies, but it did not alter the construction or effect of a claim 


framed under Lord Cairns’ Act—see Htpgrave v. Case- 


nor the principles upon which the systems now combined were 
before the Act, separately administered. Accordingly, an order 
dismissing an action for specific performance which before the 
“Act would have been unqualified, remained after the Act a decree 
which excluded the possibility of legal relief. And here their 
Lordships would draw attention for convenience sake, to the 
definiteness with which that position is retained for India by 
section 29 of the Specific Relief Act. ° 

Bearing in mind this statement of the existing operation 
of the English system at the time of the passing of the Specific 
Relief Act, their Lordships now proceed to an examination of 
the relevant provisions of that Statute. 

And, first, very notable is the fact that in the Act, the dis- 
tinction between the two kinds of action is maintained, a distinc- 
tion obvious in England where originally they had to be 
brought in different Courts, but not so necessgrily called for, 
when, as in India, both legal and equitable relief may be obtained 


in one. The distinction, however, is clearly indicated in sec- | 


tion 24 (c),. which enacts that specific performance of a con- 
tract cannot be enforced in favour of a person “who has already 
chosen his remedy and obtained satisfaction for the alleged 


3. (1885) 28 Ch.D. 356, 361, 362. 
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breach of contract”: and even more directly is it manifested in 
section 29 already referred to which enacts that the dismissal of 
a suit for specific performance of a contract . . . . “shall 
bar the plaintiff’s right to sue for compensation for the, breach 
of such contract.” 

Although so far as the Act is concerned, there is no ex- 
press statement that the averment of readiness and willingness 
is in an Indian suit for specific performance as necessary as it 
always was in England (section 24 (b) is the nearest), it seems 
invariably to have been recognised, and, on principle, their Lord- 
ships think rightly, that the Indian and the English requirements 
in this matter are the same. See, e g., Karsandas v. Chhotalal.* 
And, with this fact in view, section 19 of the Act becomes in the 
present investigation all important. The section is as follows: 

“Any person suing for the specific performance of a contract may 
also ask for compensation for its breach, either in addition to or in substitu- 
tion for such performance. 

If ın any such suit the Court decides that specific performance ought 
not to be granted, but that there is a contract between the parties which 
has peen broken by the defendant and that the plaintiff 1s entitled to 
compensation for that breach, it shall award him compensation, accordingly. 
If in any such suit the Court decides that specific performance ought to be 
granted, but that it is not sufficient to satisfy the justice of the case, and 
that some compensation for preach of the contract should also be made to 
the plaintff, it shall award him such compensation accordingly. 

Compensahon awarded under this section may be assessed in such 
nranner as the Court may direct. 

EXPLANATION —The circumstance that the contract has become inca- 
pable of specific performance does not preclude the Court from exercising 
the jurisdiction conferred by this section.” 

Now the close correspondence of the terms of this section 
with those of section 2 of Lord Cairns’ Act, coupled with the 
presence in the Act of section 24 (c) and section 29 alrea y 
noted, indicating that the old distinction in case of breach of 
contract between the equitable and the legal form of remedy 
is still maintained and that the old conditions under which 
each could be asked for are being preserved, lead their Lord- 
ships to the conclusion that, except as to the case provided for 
in the .explanatién—as to which there is introduced an express 
divergence from Lord Cairns’ Act, as expounded’ in England 


'—see Ferguson v. Wilson *—the section embodies the same 


principle as Lord Cairns’ Act, and does not any more than did 
the English Statute enable the Court’ in a specific’ performance 





2. (1923) 25 Bom. L.R. 1037 ar 1050, 12 (1866) L.R. 2 Gh: A. Ae 
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‘suit to award “compensation for its breach” where at tlie hear- 
ing the plaintiff has debarred himself by his own action from 
asking for a specific decree. i 5 

And on looking at the plaint in this suit, their Lordships 
‘can have no doubt, any more than the English Court of Appeal 
had with reference to the Statement of Claim in Hipgrave v. 
Case,” that it is framed with reference to the 19th section, ‘and 
that the alternative claim for damages thereby made is in the 
plaint conditioned just as it is conditioned in the section. 1t 
follows that in their Lordships’ judgment thete was after the 
letter of 19th March, 1924, no power left in the Trial*Judge, 
without an apt and sufficient amendment of the plaint to award 
the plaintiff at the hearing any relief at all. And they are 
further of opinion, that the amendment in the plaint, as actually 
then made, did not, on its true construction, make any difference 
in this respect. For that amendment properly construed, did 
“not, as it should have done to be effective, operate to convert the 
suit into one for the recovery of damages for breach of contract. 
The retention of paragraph 9 of the original plaint, with its 
allegation that the plaintiff “ is as he has been throughout ready 
and willing to perform his said contract,” coupled with the re- 
tention also of the claim for specific performance seems to their 
Lordships to involve that conclusion. Accordingly, even on the 
claim, ‘as actually amended, there was, in their view, no power 
left in the Trial Judge to award damages. 

But their Lordships recognise that it was the intention of 
‘the appellant, by the amendment which he asked for, to convert 
his suit into one for damages simpliciter. They recognise 4lso, 
that it was the intention of the learned Trial Judge that the 
amendment he allowed should actually have that result. ‘Their 
Lordships, therefore, proceed to inquire whether the learned 
Judge had at the stage in the suit, when he allowed ‘the amend- 
ment, any power to make such an order. 

Upon this, their Lordships are of opinion that he had the 
power. Whether it was one to be exercised in the circumstances 
is another matter. But that the learned Judge had the power 
is deducible from this consideration. Section 29 of the Statute, 


as already shown, makes the dismissal of a suit for specific per- - 


formance of a contract a bar to a right to sue for compensa- 
tion for breach. That enactment implies that prior to such 
dismissal the right is not barred. Here when the amendment 
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was allowed, the suit had not been dismissed, and in their 
Lordships’ view there was thus power in the Judge to allow to 
be made by amendment of the pending suit, a claim that might 
have been brought forward in a 'new suit then commenced. 

_ But their Lordships are of opinion that the intended amend- 
ment in the present case—whether rightly allowed or not— 
was allowed without’any proper appreciation of its serious effect 
upon the position of the parties to the suit. For four years 
that suit had been pending as a specific performance action: 
the rights in these circumstances given to the plaintiff by sec- 
tion 27 (b) of the Statute had made it impossible for the 
defendant by unconditional sale to deal with the property in’ 
suit. In other words, the plaintiff had, in effect, for four years. 
and without any undertaking in damages on his part, held an 
effective injunction against the defendant’s dealing with that 
property in derogation of his claim thereto as purchaser. An 
amendment which deprived the Court of the power to compel 
him to accept a decree, on pain of having his action dismissed 
if he did not, was not one lightly to be granted. 

In other words, that the Court should have the power of 
granting such an amendment in a proper case is salutary and 
indeed necessary. The possibility that the power will be exer- 
cised may, in certain cases, be the only effective check upon a 
defendant to a specific performance suit, who, by delay, ex- 
pensive appeals and other devices, sets himself to Starve a re- 
latively impecunious plaintiff into submission by making con- . 
tinued performance of the contract on his part, beyond his 
power. And such a power is’possessed by the Court in Eng- 
land, and in a proper case and under suitable conditions it may 
be used, see .Ntcholson-v. Brown!” But it-is one to be most 
carefully and jealously exercised in all the circumstances of each 
individual case and with due regard to its effect upon the position 
both of the plaintiff and the defendant. If the defendant is to 
be prevented by the possible exercise of the power from starv- 
ing a plaintiff out of his rights, the plaintiff must not by its ill- 
considered exercise be permitted to turn his suit into a gamble 
for himself. at the defendant’s expense. Indeed, so serious in 
many cases is the exercise of this power that to their Lordships 
it would appear to be a wise precaution for a Judge before allow- 
ing any such amendment in a contested case to require the 
plaint to be actually remodelled in a form appropriate to an 


~ 
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action seeking compensation for breach of contract and nothing 
else. The extent and propriety of what is asked for will thus 
be made apparent, and the amendment will be allowed or refused 
with a due appreciation of the position. 4 

Their Lordships have said enough to show how difficult 
would bave been the task had it been necessary for them in the 
present case to pronounce definitely whether or not the award 
of the learned Trial Judge as to damages could stand either in 
whole or in part. Further serious questions as to the measure 
of damage chosen by him—to which they have not alluded— 
would have also been involved. 

It is, however, unnecessary for them to go further than 
they have done in the discussion of the question for the reason 
that they have discussed it on principle and the propriety of the 
order of the learned Judge no longer effectively arises by reason 
of the conclusion reached by their Lordships on the other part 
of the case. 

Returning accordingly to the opinion expressed by them 
as to the non-existence of any contract between the parties, their 
Lordships, for the reasons given in support of that opinion, will 
liumbly advise His Majesty that this appeal should be dismissed 
and with costs. 

Solicitors for appellant: Ranken Ford & Chester. 

Solicitors for respondent: Sanderson Lee & Co. 


K.J.R. f Appeal dismissed. 
PRIVY COUNCIL. 2 
[On appeal from the Court of the Judicial Commissioner 
of Oudh.] 


PRESENT:—VISCOUNT SUMNER, LORD SINHA, Sir JOHN 


WALLIS AND SIR LANCELOT SANDERSON. 
Kunwar Jang Bahadur .. Appellant* (Judgment-debtor) 


v. 
The Bank of Upper India, Ltd., Lucknow, 
in liquidation .. Respondents (Decree-holders). 
Civil Procedure Code (V of 1908), Ss 39, 41 and 50—Pransfer of decree 
for execution—E ffect—J urisdiction of Court which passed decree and of Court 
of lransfer—Death of judginent-debtor after execution started m latier Court 
—Order of latier Coury bringing Jus legal representative on record—Irre- 
gularuy or illegality—Submission by legal representative to order—Right 
to dispute its legality afterwaids—Effect on. 
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When a decree, directing the sale of immoveable property, is, under 
cl. (c) of S. 39 of Civil Procedure Code, transferred to another Court for 
execution, the Court which passed the decree does not altogether lose seisin 
of the decree., But the Court of transfer obtains jurisdiction to deal with 
that particular execution proceeding and retains such jurisdiction until 
such execution is withdrawn or stayed or until it certifies to the Court which 
passed the decree either that the decree has been executed, or, if it fails 
to execute the decree, the circumstances attending such failure. If the 
judgment-debtor dies, before any such certificate is issued, the Court of 
transfer does not lose its jurisdiction over the execution proceeding, which 
does not abate by reason of the death But before execution can proceed 
against the legal representative of the deceased judgment-debtor, the decree- 
holder,smust get an order for substitution from the Court which passed 
the decree. This is a matter ot procedure and not of jurisdiction, The 
jurisdiction over the subject-matter continues as before, but a certain pro- 
cedure is prescribed for the exercise of such jurisdiction. If there is non- 
compliance with such procedure the defect might be waived; and the party 
who has acquiesced in the Court exercising it in a wrong way cannot 
afterwards turn round and challenge the legality of the proceedings. 

A decree absolute for sale on a mortgage passed by Court L was, under 
cl (c) of S.:39 of Civil Procedure Code, transferred to Court H for exe- 
cution. After the decree-holder had in due course started an execution pro~ 
ceeding in.Court H, the yudgment-debtor died and the appellant, his son, 
was, by an order of Court H made after due notice and without objection, 
Lrought on the record as the legal representative of his deceased father. 
During the sale proceedings held in Court H, the appellant did not raise any 
objection to the legality of the order bringing him on the record as legal 
representative on the ground that it was made in violation of the provisions 
of S. 50 of Civil Procedure Code. On the other hand, appellant obtained, 
with the consent of the decree-holder, several postponements of the sale, 
undertakang not to put forth any objection relating to the proclamation or 
any other objection. After the proceedings had been pending for 334 years, 
hee for the first time, objected to the legality of the sale proceedings on 
the ground of the legality of the order bringing hım on the record as legal 
representative, 

Held, that Court H bad jurisdiction to deal with the matter of the exe- 
cution transferred to it; that the exercise of such jurisdiction as against 
the appellant, though irregular in the first instance, had been submitted to 
for a considerable time by him; and that it would be a gross abuse of pro- 
cedure to allow him to thereafter object to the exercise of such jurisdiction. 


Appeal No. 34 of 1927 from a judgment and decree, dated 
the 6th January, 1925, of the Court of the Judicial Commis- 
sionet of Oudh (Dalal and Wazir Hasan, JJ.), which 
affirmed an order, dated the 22nd April 1924, of the Subordi- 
nate Judge of Hardoi. 

De Gruyther, K.C. and Dube for appellant. 


Lowndes, K.C. and Wallach for respondents. 
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29%th March, 1928. The judgment in this appeal was pre- 
pared by Lord Sinha shortly before his death and read by Sir 
Lancelot Sanderson. 


Lord Sınma.—This is an appeal from an order of the 
Court of the Judicial Commissioner of Oudh, which confirmed 
an order of the Subordinate Judge of Hardoi, dismissing the 
appellant’s application that the proceedings in execution of the 
respondents’ decree against him should be discontinued. 


The facts are simple. The respondents obtained a decree 
absolute for sale on a mortgage against Raja Durga Prasad 
(since deceased), the father of the appellant, in the Court of the 
Subordinate Judge of Lucknow. As the property which the 
decree-holder sought to sell under that decree was situate in 
the district of Hardoi, the Subordinate Judge of Lucknow, who 
passed the decree, sent it for execution to the Court of the 
Subordinate Judge of Hardoi under section 39 of the Code of 
Civil Procedure, 1908, and the respondents in due course started 
an execution proceeding No. 175 of 1916 in the Hardoi Court. 

“The judgment-debtor then died on the 23rd April, 1920. 
On the 25th May following the respondents filed a petition in 
the Hardoi Court, stating therein the fact of the death of Raja 
Durga Prasad, and praying that in the place of Raja Durga 
Prasad (deceased) the name of his eldest son, Kunwar Jang 
Bahadur, be brought on the record as his representative, and 
that execution proceedings be taken against the said representa- 
tive. The Subordinate Judge of Hardoi entertained the appli- 
cation and issued a notice to the appellant. No cause bejng 
shown, an order was made on the 4th August, 1920, substitut- 
ing the appellant in the place of his deceased father upon the 
record of the execution proceeding. 


On the 10th August, 1920, the Subordinate Judge of 
Hardoi made the following order:— 


“In this case, Kunwar Jang Bahadur’s name having been substituted 
for that of Raja Durga Prasad, the deceased judgment-debtor, an amend- 
ment be made in the execution application and the Register, and papers be 
sent to the Court of the Sale Officer, Hardoi, for sale proceedings.” | 


During the sale proceedings the appellant made various 
objections from time to time both in the Court of the Subordi- 
nate Judge and of the Sale Officer (the Collector of the District). 
Amongst others, on the 21st February, 1921, he obtained a post- 
ponement of the sale for two months on the allegation that he 
wanted to effect a private sale of the property, and promised 
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through his pleader not to put forth any objections relating to 
the proclamation or any other objection on the next date. The 
sale was postponed as the decree-holder’s pleader accepted the 
terms offered. 


A postponement on similar terms was also obtained on the 
20th January, 1923. 


After the proceedings had been pending for 34 years, the 
appellant for the first time put in a petition before the Sale Officer 
on the 10th April, 1924, that the sale proceedings were illegal 
and without jurisdiction, inasmuch as the decree-holder did not 
get the name of the appellant entered in the decree of the Court 
executing the same, in accordance with the provisions of sec- 
tion 50 of the Code of Civil Procedure. The Sale Officer re- 
ferred the matter to the Civil Court, i.e., the Subordinate Judge 
of the Court of Hardoi, where the same petition was repeated. 


On the 22nd April, 1924, the Subordinate Judge rejected 
the application for further postponement of the sale and to dis- 
continue the execution proceeding. 


Against that order there was an appeal to the Court of the 
Judicial Commissioner, which confirmed the order of the Sub- 
ordinate Judge, and the present appeal is against the last order. 


It is argued that, though the execution proceeding was 
pending before the Hardoi Court, when the judgment-debtor 
Raja Durga Prasad died, the application to substitute the ap- 
pellant in his place as his representative could only be made to 
the Lucknow Court which passed the decree, and that the Hardoi 
Court had no jurisdiction to make that order. 


Obviously, there are no merits in this appeal. It was not 
suggested at any stage that the appellant was not the legal repre- 
sentative of the deceased judgment-debtor nor was it denied that 
by the various applications he made to the Hardoi Court he had 
acquiesced in its jurisdiction until the last moment when the pro- 
perty was being actually put up for sale. 

But it is argued that the order of the 4th August, 1920, sub- 
stituting the appellant in place of his father was a nullity and 
that all proceedings subsequent thereto in the Hardoi Court were 
coram non judice and as such void. 


Section 50 of the Code of Civil Procedure, 1908, is relied 


‘upon in support of the argument that the Lucknow Court alone 


was competent to make the order for substitution. 
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There is an apparent divergence of opinion among the 
different High Courts in India on this question. It has been 
‘held by the High Courts of Bombay, Allahabad and Madras 
that the application for execution in such a case should “be 
made to the Court which passed the decree, and that the Court 
to which the decree is sent for execution is not competent to 
entertain the application and make an order of execution against 
the legal representative. On the other hand it has been held by 
the High Court of Calcutta that an application for substitution if 
made in such a case to the Court to which the decree is sent for 
execution, is nothing more than an irregularity which wquld be 
cured by the provisions of section 578 of the Code of 1882. 


The question turns upon the construction of section 50 of the 
Code of Civil Procedure of 1908, cl. (1), which is as follows :— 
“Where a judgment-debtor dies before the decree has been fully satis- 


fied the holder of the decree may apply to the Court which passed it to 
execute the same against the legal representative of the deceased” 


Now, the words “which passed it” were not in the corre- 
sponding section (vtz., S. 210) of the Code of Civil Procedure, 
1859, but were inserted in section 234 of the Code of 1877 and 
have been since continued in section 234 of the Code of 1882 and 
section 50 of the Code of 1908. 


The question is, was the effect of the introduction of those 
words to confer an exclusive jurisdiction on the Court which 
passed the decree in the matter of substitution or merely to lay 
down a rule of procedure as to which of the two Courts an appli- 
cation for substitution should be made? ° 


In order to decide that question, it is necessary to examine 
the provisions of the Code as to execution when a decree is trans- 
ferred. Under clause (c) of section 39 of the Code of 1908, 
a decree, directing the sale of inmmoveable property situate out- 
side the local limits of the jurisdiction of the Court which passed 
it, may be transferred for purposes of execution to the Court 
within whose jurisdiction the property is situated. On such 
transfer the former Court does not altogether lose seisin of the 
decreé. But the Court of transfer obtains jurisdiction to deal 


with that particular execution proceeding and retains such juris- . 


diction until such execution is withdrawn or stayed or until it 
certifies to the Court which passed the decree either that the 
decree has been executed or if it fails to execute the decree, the 
circumstances attending such failure (S. 41). 





Lacknow. 
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If the judgment-debtor dies before any such certificate is 
issued, the Court of transfer does not lose its jurisdiction over the 
execution proceeding, which does not abate by reason of the 
death. But before execution can proceed against the legal repre- 
sentative of the deceased judgment-debtor, the decree-holder must 
get an order for substitution from the Court which passed the 
decree. This is a matter of procedure and not of jurisdiction. 
The jurisdiction over the subject-matter continues as before, 
but a certain procedure is prescribed for the exercise of such 
jurisdiction. If there is non-compliance with such procedure 
the defect might be waived, and the party who has acquiesced 
in the ‘Court exercising it in a wrong way cannot afterwards turn 
round and challenge the legality of the proceedings. 


Looked at from this point of view there does not appear to 
be any real conflict between the different decisions in India. In 
the case of Sham Lal Pal v. Modhy Sudan Sircar’ the applica- 
tion under section 234 of the Code of 1882 (now S. 50) was 
regarded as mere matter of form, i.e., of procedure, as explained 
by Banerjee, J., in Amar Chundra Banerjee v. Guru Prosunno 
Mukerjee* Similarly in the case of Swamtnatha Aiyar v. 
Vasdyanatha Sastri” when the case came on for final hearing, 
after the decision of the point referred to the Full Bench, Sir 
Arnold White, C.J., and Subramania Aiyar, J., held that the 
irregularity involved in the order for substitution having been 
made by the Court to which the decree had been sent for execu- 
tion could not be cured by virtue of section 578 of the then 
Code “as objection was taken by the appellants to the applica- 
tion being entertained by the Court.” In other words, there 
had been no stich waiver as would cure a defect in procedure, 
though no waiver could confer jurisdiction where none existed. 

After consideration of all the circumstances of the case under 
appeal their Lordships come to the conclusion that the Hardoi 
Court had jurisdiction to deal with the matter of the execution 
transferred to it; that the exercise of such jurisdiction as against 
the appellant, though irregular in the first instance, was submitted 
to fora considerable time by him. He cannot now be heard to 
object, to the exercise of such jurisdiction, and it would be to 

permit a gross abuse of procedure if he was allowed to do so. 
4 Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 





1. (1895) I.L.R. 22 C. 558 2. (1900) I.L.R. 27 C. 488, 493. 
3. (1905) I.L.R. 28M 466: 15 M.L.J. 116 (FB). 
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Solicitors for appellant: Watkins & Hunter. 
Solicitors for respondents: T. L. Wilson & Co. 
K.J.R. Appeal dismissed. 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
In Insolvency. 


PRESENT:—Srrk Murray Coutts Trorrer, Kt, Chief 
Justice, Mr. Justice KUMARASWAMI SASTRI AND MR. JUSTICE 
PAKENHAM WALSH. 


Re The Powers of the newly Enrolled Statutory 
Advocates under the Indian Bar Councils 
Act, 


Bar Councils Act of 1926, Ss 8 and 14—Advocates enrolled tn Madras 
High Court under Act—Insolvency Jurisdiction of High Court—Acting in 
Right of—S. 3 of Indian Insolvency Act—S 121 of Presidency Towns 
Insolvency Act—Effect—Rules curtailing that right of Advocates—Validity 
of—Word ‘‘Practise’’—M eaning—S tamie—Rules tinder—Franwng of—Rights 
conferred by Statute—Curtasling of, by Rades—Legahiy of. 


Advocates enrolled in the Madras High Court under the provisions 
of the Indian Bar Councils Act of 1926 are entitled to act, as well as to 
Plead, in the Insolyency Jurisdiction of the High Court. 

At the date of the passing of the Bar Councils Act, the High Court 
had power to frame rules enabling Advocates to act and plead in the 
Insolvency Jurisdiction though’ it did not exercise that power. Neither 
5. 3 of the Indian Insolvency Act nor S. 121 of the Presidency Towns 
Insolvency Act presented a statutory bar to the High Court framing rules 
enabling Advocates to act and plead in the Insolvency Jurisdiction, ° 

Ss. 8 and 14 of the Bar Councils Act, which entitle an Advocate ag 
of right to practise in the High Court, entitle an Advocate of the Madras 
High Court to appear, act and plead in all the jurisdictions of the Madras 
High Court, and any rules which cut down that right to plead alone would 
be repugnant to the provisions of Ss. 8 and 14, 

The word “practise” ordinarily means appear, act and plead, unless 
there is anything in the subject or context to limit its meaning 

Where a Statute confers rights on a party in general terms and entitles 
him to perform more than one function, the cutting down of those rights 
by a rule would make that rule repugnant to the provisions of the ‘Act. 


A. Krishnaswami Aiyar on behalf of the Advocates’ Asso- 
ciation.—Prior to the Indian Bar Councils Act coming into 
force the different kinds of practitioners in the High Court 
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were Advocates, Vakils and Attorneys. The vakils had the right 
both to act and plead on the Original Side and the Appellate Side 
of the Madras High Court and also-in Insolvency Appeals. But 
they were denied the right to plead or act on the Insolvency 
Original Side. 

The Advocates were of three classes: The Barrister 
Advocates, the M.L. Advocates, and those practitioners, who, 
being of over ten years’ standing, were enrolled as Advocates 
by the High Court under the Letters Patent Rules, if in the 
opinion of the High Court they were fit The Advocates 
Appéals, whereas on the Original Side, including Insolvency 
pleaded and acted on the Appellate Side, including Insolvency 
Jurisdiction, they did not act, but only pleaded. 


The Attorneys did not plead but only acted on the Original 
Side, including Insolvency Jurisdiction, except in proceedings 
in chambers, in which they both acted and pleaded. On the | 
Appellate Side they both acted and pleaded. 


The Indian Bar Councils Act abolished the distinctions as 
between the various classes of practitioners; and both Advocates 
and Vakils had to become Advocates if they wished to retain their 
rights to practise in the High Court. The old Advocates and 
Vakils are no more. That they were Vakils or Advocates was 
only a qualification to become Advocates under the Act. 


Counsel then discussed the provisions of the Act. 

Section 2 (a) defines ‘Advocate’. Section 8 lays down that 
none is entitled to practise in the High Court unless his name is 
entered as an Advocate in the rolls maintained under the Act. 
The proviso leaves the Attorneys alone. Section 14 gives the 
Advocate the right to practise in the High Court. The only qua- 
lification of the right to practise is that contained in sub-sec- 
tion (4) of section 9. That relates only to the Original Side 
of the Bombay and Calcutta -High Courts, where, unlike in 
Madras, Vakils had no right to practise, i.e., plead the Original 
Side including Insolvency as well. 

[Chief Jstice.—That has nothing to do with the point 
before us. | 

Section 14 confers a statutory right on the Advocates to 
practise in the High Court on every side or branch of it. The 
only exception is the Original Side of the Bombay and Calcutta 
High Courts. The new Advocates have, therefore, the neces- 
sary right, at any rate, to plead on the Insolvency Original Side. 
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But I go further and claim the right to act as well. ‘Practise’ 
means the same thing over every side of the High Court. No 
distinction is intended or can be inferred as between the different 
jurisdictions. The High Court is a single institution; and the 
Advocates also are a single institution. Insolvency, therefore, 
is necessarily included in the Original Side where the Advocates 
can practise, #.¢., both plead and act. The very object of the 
Act was to remove the existing distinctions and to constitute a 
homogeneous bar. ‘Practise’ must mean both pleading and acting 
on every side of the High Court. 

Counsel then read cls. (1) and (2) of section 19. ¢ 

The rules framed under the Letters Patent, so far as they 
are repugnant to the tenor of the Act, are repealed. CL (4) of 
section 19 is a saving clause. It cannot be contended that by this 
clause the right of the Advocate who was a vakil has been taken 
away, especially when the object of the Act was to confer a 
higher right. 

(1) The saving clause does not touch the right to practise, 
which has already been negatively and positively dealt with by 
sections Band 14. They relate to such matters as feet, language 
in whith Cuurt ought to be addressed, etc. h 

(2) If the rules, etc., relating to or regulating the right to 
practise are intended to be embraced by the first portion of this 
clause, they are inconsistent with a provision made by this Act 
and are, therefore, inapplicable to the Advocates enrolled under 
the Act. ji 

Order 39, Rule 6 of the High Court Original Side Rules 
refers to Advocates, Vakils and Attorneys. Rule 128 of.the 
Insolvency Rules has the same wording as Rule 6 of O. 39; but 
there is no reference to the vakil in the insolvency rule. Rule 
128, being repugnant to the Bar Councils Act, must be deemed 
to be repealed. As no distinction is intended as among the 
Advocates, there can be no curtailment of rights and to read a 
prohibition would be repugnant to sections 8 and 14. The 
cumulative effect of sections 8, 14 and 19 (2) is to give the 
Advocates the right to plead and act on every side of the High 
Court and necessarily Insolvency Original Side afso. Section 9, 
cL (4) uses the words “practise or plead” with reference to the 
Bombay and Calcutta High Courts. Counsel then cited Lauren- 
tius Ekka v. Dhuki Koeri? as to the meaning of the word ‘prac- 
tice. Practice was there held to mean both pleading and acting. 


1. (1925) I.L.R. 4 Pat. 766, 
R—70 
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© [Chief Justice—That is'a decision before the Act.] 

[Kumaraswami Sastri, J—The question is whether R. 128 
of the Insolvency Rules is by implication repealed by section 19; 
if it is repealed, then you have the right to act. ] 

_ I submit that practice is a comprehensive term and includes 
every stage. Bakhtawar Singh v. Sant Lal.” 
. The provisions of Civil Procedure Code are applicable to 
the Insolvency Side. Under the Code, Advocates can plead and 
act‘and so they have right to all similar rights on the Insolvency 
Side also. Original jurisdiction is comprehensive and includes 
Insolvency and it has*been so held by the Privy Council. In the 
matter of Candas Narrondas.* 
- PF, S. Vas for the Bar Association associated himself with 
the arguments of Mr. Krishnaswami Aiyar and said: 
. °.Pleader is defined under the Original Side Rules to include 
a. Vakil and ‘an Attorney. If the rules applicable to pleaders—as 
including Attorneys—were to be applicable to Advocates under 
section 19 (4), the new Advocate can both plead and act. 
> The Advocate under the Act has the rights of the old 

Advocate, Vakil and Attorney; and so we can both plead and 
act on the Insolvency Original Side. 

V V. Srinivasa Aiyangar for the Attorneys’ Association — 
On the date of the coming into force of the Act, the Advocates 
had no right to act on the Insolvency Side. All that the Act 
did was to place the vakils on the same footing as the old 
Advocates. The new Advocates cannot, therefore, claim greater 
rights under the Act. Section 121 of the Presidency Towns 
Insglvency Act of 1909 vested in the High Court the Insol- 
vency Jurisdiction which was formerly exercised by a separate 
Court, i<., by a Judge of the High Court who was called Com- 
missioner in Insolvency. That was governed by section 3 of 
the Insolvent-debtors’ Act of 1848, Statute 11 and 12 Vict. 
The Bar Councils Act does not enlarge the rights of the Advo- 
cates in any way. ‘The rights are as enacted by section 121 
of the Insolvency Act, 1909. 
°° [Chief Justice.—Section 121 does not enact anything. ] 

None but attorneys can act on the Insolvency Side. Counsel 


_ then cited Krishnaswami Aiyar v. Swaméinatha Aiyar* The 


Legislature has enacted by section 3 of 11 and 12 Vict. and 


oo 


2. (1887) I.L.R. 9 A. 617 (F.B.). 
3. (1889) ITL.R. 13 B. 520: 16 I.A. 156 (P.C.). 
4. (1924) I.L.R. 48 M. 331: 48 M.L.J. 36 (F.B.). 
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section 121 of the Insolvency Act, 1909. that Advocates have no 
right to act on Insolvency Side. Though the Legislature has power 
to alter that, yet a general enactment like the Bar Councils Act 
cannot be construed as repealing those special enactments, Under 
section 14 practice is confined to pleading alone so far as Insol- 
vency is concerned. Under section 19 (4) there is no repugnancy 
between any section of the Act and the Insolvency Rules. 
Among the enactments repealed by the Bar Councils Act we 
find the Legal Practitioners Act, but not the Insolvency Act, 
1909 or 11 and 12 Vict., which confined the acting on the Insol- 
vency Side to Attorneys. They are special enactments and 
cannot be deemed to be impliedly repealed by the general enact- 
ment, Bar Councils Act. Maxwell, page 314, The Theodora,‘ 
The London and Blackwall Railway Company v. The Board of 
Works for the Limehouse District? Powell v. Kempton Park 
Racecourse Company,’ Leach v. Rex,’ Blackpool Corporation 
v. Starr Estate Co”, and Jones v. Williams. Attorneys have a 
vested right solely to act on the Insolvency Side and it cannot be 
interfered with in any way by any one. | 

[Chief Justice.— Your argument is that neither the High 
Court nor the Bar Council has any right to frame rules with 
regard to practice on the Insolvency Side, because of 11 and 12 
Vict. ] 


Yes. 


` Practice, as I submitted before, only means pleading as far 
as Advocates on the Insolvency Side are concerned. 'The right 
which the Attorneys possess under Rule 128 of the Insolvgncy 
Side, solely to act, is still preserved; and there is no inconsistency 
as is contemplated by section 19, cl. (4). Inconsistency means 
incompatibility, #.e., the two things cannot co-exist. “There ig 
no such incompatibility. | 


A, Krisknaswami Aiyar in reply—The argument based on 
the genera] and special enactments is wholly beside the point. 
The Bar Councils Act is a consolidating and amending Act. The 
Letters Patent gave the High Court certain powers re enrol- 
ment of vakils, etc. That is abrogated. Where other” enact- 


ments are repealed and a new Code is passed, that is a consolidat- . 


ing and amending Act in the scientific sense of the term. 





5. (1897) Pro.°279, 6 (1856) 69 E.R. 1048, 
7. (1897) 2 Q.B. 242 at 257. 8. (1912) A.C, 305,: 
9. (1922) 1 A.C. 27, =, -10. (1887) .36 Ch D. 573 at 578. 
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Section 8 negatively, and section 14 affirmatively, lay down 
as to who are entitled to practise in the High Court. Rules in- 
consistent with the Act, such as Rule 128, shall not prevail. 

Fhe argument based on the Insolvency Act is fallacious. 

Section 17 of the Chartér Act gives the High Court power 
to frame rules with regard to right of practitiomers to appear, 
plead and act. Section 30 of the Act of 1848 only lays down that 
the Advocates and Attorneys shall have the same rights as they 
were exercising in the Supreme Court. Namberumal Chetty v. 
Narasimhachari.™ 

Glause 17 of the Supreme Court Charter was read again. In 
the matter of the petition of the Atiorneys.¥ 

Clauses 9 and 10 of the Letters Patent were then read. 
An Advocate is-not disentitled from acting. Section 8 of the 
High Courts Act- was then referred to. The ‘effect of the above 
Act was to enlarge the rights of the vakils on the Original 
Side. 

Counsel then referred to section 4 of the Legal Practitioners 
Act and said that a judgment on the Insolvency Side was a 
judgment on the Original Side of the High Court. Ir the matter 
of Candas Narrondas.” 

If the Insolvency Court is a part of the High Court, then 
under section 14 I claim the right to act and plead in that Court. 
If it is not a part of the High Court, it is either a Subordinate 
Court, or else a Court in British India other than a High Court. 
It must come under one of these categories. If so under S. 4 
I have a right to act and plead in that Court. 

Counsel then referred to sections 3, 112 and 121 of the 
Insolvency Act, 1909, and said: The Act left the rights of the 
practitioners as they were; and, under the Act, there was no rule- 
making power. 

Rules 128 and 129 of the Insolvency Side are traceable to 
the Letters Patent and do not owe their origin to the Insolvency 
Act. 

Krishnaswami Aiyar v. Swaminatha Atyar* deals with the 
effect of S. 121 of the Insolvency Act. The point contended for 
by me js not really answered by Krishnaswami Atyar v. Swami- 


natha Atyar.‘ 


Counsel then cited Reg. v. Bird.” 


3. (1889) ILL.R. 13 B. 520: 16 I.A. 156 (P.C.). 
4. (1924) I.L.R. 48 M. 331: 48 M.L.J. 36 (FB). 
11. (1916) 31 M.L.J. 698 at 701. 12. (1875) I.L.R. 1 M. 24. 
13. (1898) 2 Q.B. 340. 
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When a statute grants a right, any rule which in any way 
restricts or confines or abridges that right is a repugnant one 
and is ultra vires. A power to regulate does not include a power 
to restrict or prohibit. Municipal Corporation of the City of 
Toronto v. Virgo. Attorney-General for Ontario v. Attorney- 
General for the Dominion. 

The Court delivered the following 

JUDGMENTS. Chief Justice—I have had the advantage of 
reading the judgment about to be delivered by my brother 
Kumaraswami Sastri and I entirely agree with it. It is clear 
that the object of the Act must be taken to have been to pft all 
classes of practitioners on the same footing and if the Insol- 
vency Jurisdiction of the Original Side were to be held to be 
on a different footing as regards the right of audience from the 
rest of its jurisdiction, it would obviously have been an anomaly 
left outstanding by the Act per incuriam. I confess that such a 
result would not have surprised me in so ill-considered and ill- 
drafted a measure as the Bar Councils Act. Moreover, with the 
mass of evidence collected by the Bar Committee in 1923-24, it 
is remarkable that those responsible for the, Bar Councils Act 
made no attempt whatever to provide for the peculiar state of 
things obtaining in the Madras High Court which has no parallel 
in any other High Court in India. But I agree with my learn- 
ed brother that we are not driven to hold that this anomaly still 
persists and I therefore coneur in his judgment. 


Kumaraswami Sastri, J—The question for determination 
is whether Advocates enrolled under the Indian Bar Counqjls 
Act of 1926 are entitled to act in the Insolvency Jurisdiction of 
the High Court. Under the rules as they now stand, they are 
only entitled to plead. 


The contention of the Advocates is that having regard to 
sections 8 and 14 and the definition of Advocates in S. 2 (a), 
they are, as a matter of right, entitled to practise in the High 
Court, that the word ‘practise’ in its ordinary meaning carries 
with it the right to appear, act and plead and thgt there being 
no differentiation of jurisdiction so far as the Bar Councils 
Act is concerned and no limitation placed on the word ‘practise’ 
in the Act, the rules hitherto in force which prevent Advocates 
from acting in the Insolvency Jurisdiction, can no longer pre- 
vent them from acting after the Act has come into force. 


14. (1896) A.C. 88. i 15. (1896) A.C. 348 at 365, 
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For the Attorneys it is argued that the Insolvency Jurisdic- 
tion of the High Court is a separate jurisdiction which had its 
inception in the Indian Insolvency Act, 11 and 12 Vict. c. 21, 
which was repealed by the Presidency Towns Insolvency Act 
of 1909, which transferred the jurisdiction to the High Court, 
that under the Indian Insolvency Act, Advocates were only 
entitled to plead and Attorneys were only entitled to act in the 
Insolvency Jurisdiction, that section 121 of the Presidency Towns 
Insolvency Act expressly reserves to Advocates and Attorneys 
the rights they had under the Indian Insolvency Act and that 
the Rar Councils Act, which does not purport to deal with Insol- 
vency Jurisdiction, cannot be invoked to give Advocates a large 
right of audience than that which existed at the date of the 
passing of the Act, and that the Indian Insolvency Act and the 
Presidency Towns Insolvency Act being special enactments deal- 
ing with special jurisdiction, they cannot be controlled or affect- 
ed by the Bar Councils Act which is a general enactment. It 
is also argued that even if the Bar Councils Act should apply, 
section 19 (4) saves all rules in force which are not inconsistent 
with the Act, and that the rules framed by the High Court under 
the Letters Patent which confine the Advocates to plead only 
in the Insolvency Court are not inconsistent with the Act and 
cannot, therefore, be said to be impliedly repealed. 

Before dealing with these contentions it is necessary to 
refer to the rules and orders which were in force at the date 
when the Bar Councils Act came into force in so far as they 
relate to the Insolvency Jurisdiction of the High Court. 

: e The history of the legislation as regards the rights of 
Advocates, Attorneys and Vakils in so far as it relates to the 
Original Side of the High Court has been traced with great 
clearness in Namberumal Chetti v. Narasimhachart," where the 
question as to the rights of Vakils and Attorneys were raised. 
So far as Advocates and Attorneys are concerned, the rules 
framed by the High Court as regards the Original Civil Juris- 
diction are the same as those framed as regards the Insolvency 
Jurisdiction. The power of the High Court to frame rules in 
respect of the Insolvency Jurisdiction is derived from the Charter 
Act and the Letters Patent constituting the Madras High Court. 

Section 17 of the Charter Act of 1800 empowered the 
Supreme Court 
“to approve, admit and enrol such and so many of the persons being bona 
fide practitioners of the Law in the said Court of the Recorder of Madras 


ae : Pea 11. (1916) 31 M.L.J. 698. 





Lv} THE MADRAS LAW JOURNAL REPORTS. 559 


or having been admitted Barristers in England or Ireland or having been 
admitted attorneys or solicitors in one of our Courts at Westminster or 
being otherwise capable according to such rules and qualifications as the 
said Court shall, for that purpose, make and declare, to act as well in the 
character of Advocates as of Attorneys in the said Court, Which persons 
so approved, admitted and enrolled as aforesaid, shall be and are hereby 
authorised to appear and plead and act for the suitors in the said Court.” 


And it declares 


“that no other person whatsoever shall be allowed to appear and plead or 
act in the said Supreme Court of Judicature at Madras for and on behalf 
of such suitors or any of them.” 


Under the Charter'Act, it is therefore clear that the Supreme 
Court had power to enrol Advocates who could be authorised 
by the rules both to act and plead in the Supreme Court, though 
as a matter of fact no such rules were made, and so far as the 
Supreme Court was concerned, the Advocates were only em- 
powered to plead and not to act. 


The Letters Patent constituting the High Court at Madras 
abolished the Supreme Court and transferred its jurisdiction to 
the High Court. The Advocates and Attorneys who were en- 
rolled by the Supreme Court were enrolled as Advocates of the 
High Court. 


Clause 9 of the Letters Patent gave the High Court power 
to approve, admit and enrol such and so many Advocates, Vakils 
and Attorneys as to the said High Court shall seem meet; and 
such Advocates, Vakils and Attorneys shall be and are hereby 
authorised to appear for the suitors of the said High Court, 
and to plead or to act or to plead and act for the said suitcts, 
according as the said High Court may by its rules and directions 
determine, and subject to such rules and directions. 


Clause 10 gives the High Court power to frame rules for 
the qualification and admission of proper persons to be Advo- 
cates, Vakils and Attorneys-at-Law. 


As regards Insolvency Jurisdiction, clause 18 directs that 
the Court for the relief of insolvent-debtors shall be held’ be- 
fore one of the Judges of the said High Court of Judicature 
at Madras and the said High Court, and any such Judges there- 
of, shall have and exercise, within the Presidency of Madras, 
such powers and authorities with respect to original and appel- 
late jurisdiction and otherwise as are constituted by the laws 
relating-to insolvent-debtors in India. . 


F. B. 
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So far as the power to make rules empowering vakils to 
appear, act and plead on the Original Side of the High Court it 
has been held that such power was within the competence of the 
High Court by a Full Bench as early as 1875 in In the matter of 
the Petition of the Attorneys.* The question was again raised 
but the rules were held to have been validly framed. (See 
Namberumal Chetiy v. Narasimhachar™), 

As regards the Insolvency Court, however, the rules fram- 
ed by the Madras High Court did not authorise vakils to appear 
in the Insolvency Court or Advocates to act. 

„Rules 128 and 129 of the Insolvency Rules run as follows: 

Rule 128—“An Advocate may appear and plead upon any hearing in 
Court or in Chambers: provided that the taxing officer shall not, as between 
party and party, allow any fee in respect of his attendance at Chambers, 
unless the Judge certifies that the case is a proper one for the attendance 
of an Advocate.” ` 


Rule 129—“An Attorney may appear, plead and act upon all proceed- 
ings: provided that he shall not be allowed to appear or plead upon a hear- 
ing in Court.” 

So far as the Bombay High Court is concerned, Rule 36 
states that Advocates may appear and plead for suitors on any 
side of this Court and in the Insolvent Court but not (except for 
an insolvent in the Insolvent Court or for a prisoner in 
the Criminal Court) unless instructed by an Attorney, or in the 
Appellate Side of the Court, by a pleader. 

_ In Calcutta only Barristers enrolled as Advocates instructed 
by Attorneys could appear in the Insolvency Jurisdiction. After 
the passing of the Presidency Towns Insolvency Act, the ques- 
tigen as to the right of Vakils to practise in the Insolvency Side 
was raised, but a Full Bench of this Court negatived the right. 
(See Krishnaswomi Atyar v. Swamiatha Atyar.*) 

Having regard to the provisions of the Charter Act and the 
Letters Patent which I have already referred to, it seems to me 
that the High Court had power to frame rules allowing Advocates 
to act in the Insolvency Jurisdiction, though it did not do so. 
The Legislature has power to legislate on the matter without any 
necessity to repeal any enactment relating to insolvency. 

JJ am unable to agree with the contention of Mr. Srinivasa’ 
Aiyangar that there is anything in the Indian Insolvency Act 
(11 and 12 Vict. c. 21) which curtails the power of the High 
‘Court conferred on it by the Charter Act and the Letters Patent 





4, (1924) I.L.R. 48 M. 331: 48 M.L.J. 36 (FB). 
11, (1916) 31 M.L.J. 698. 12, (1875) I.L.R. 1 M, 24, 
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to. entitle Advocates to act as well as to plead in the Insolvent 
Court. 
The material portion of section 3 of the Indian Insolvency 
Act is as follows :— $ 

“And every Advocate and Attorney of the said Supreme Courts at 
Calcutta, Madras and Bombay, respectively, shall be entitled to practise in 
the way of his profession in the Court for the relief of insolvent-debtors 
of that Presidency and no other persons shall practise as Advocates or 
Attorneys in the said Courts for the relief of insolvent-debtors.” 

-It is no doubt true that when the Act was passed it was only 
the Attorneys that were entitled to act in Court and Advocates 
were only entitled to plead. It should be remembered that when 
this Act was passed, the Supreme Court, which was constituted 
under the Charter Act of 1800 had, under section 17, power to 
enrol Advocates with powers to appear, act and plead. The 
Supreme Court Charter was repealed by the Letters Patent 
which, as I pointed out before, empowers the High Court to 


frame rules, and the High Court as the successor of the Supreme’ 
Court and the possessor of the powers conferred on it by the - 


Letters Patent was in my opinion competent to enrol Advocates 
who could act as well as plead. a 

The power of the High Court as regards vakils was affirmed 
in the cases reported in In the matter of the petition of Attorneys 
and Nombarumal Chetty v, Narasimhacharj# already referred to, 
and unless it can be shown that there is anything in the Indian 
Insolvency Act (11 and 12 Vict. c. 21) which curtails the power 
to frane rules permitting Advocates to act and plead on the 
Insolvency Side, the same reasoning would apply. to the tiles 
framed under the Insolvency ‘Act. The words “shall be entitled 
to practise in the way of ‘his profession” in section 3 of the 
Indian Insolvency Act simply means shall be entitled to practise 
as Advocate or Attorney as he was doing before and does not 
amount to a statutory bar to Advocates acting in the Court con- 
stituted by the Act nor does it override the powers given to the 
High Court under the Charter Act and the Letters Patent. 

Section 121 of the Presidency Towns Insolvency Act confers 
no fresh right. It runs as follows: Me te oe as 

“Nothing in this Act, or in any transfer of jurisdiction effected there- 


by, shall take away or affect any right of audience that any person may ` 


have had immediately before the commencement of this Act, or shall be 
deeméd to confer such right in insolvency matters on any person who had 
not a right of audience before the Courts for the relief of insolvent-debtors,” 





11. (1916) 31 M.L.J. 698, 12, (1875) I.L.R. 1 M. 24, 
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All that this section says is that no fresh rights are con- 
ferred on any person by reason of the transfer of jurisdiction, 
and it cannot be said that this Act curtailed the powers of the 
High Court to frame rules defining the functions of Advocates, 
if it was authorised to do so under the Letters Patent. 29¢ 

In my. view, at the date of the passing of the Bar Councils 
Act, the High Court had power to frame rules enabling Advocates 
to act and plead in the Insolvency Jurisdiction though it did not 
exercise that power. 

There being no statutory bar to Advocates‘ticting and plead- 
ing in the Insolvency Jurisdiction, I think there is no necessity 
for the amendment or repeal-of section 3 of the Indian Insol- 
vency Act or section 121 of the Presidency Towns Insolvency 
Act before Advocates can’be allowed to act. It was within the 
competence of the High Court to give the power by rifles and it 
follows that the Legislature can do so by an Act without the 
necessity of repealing anything in any previous enactment or 
any special reference to the Insolvency Jurisdiction. 

In the view I take, it is unnecessary to consider the cases 
referred to by Mr. Srinivasa Aiyangar as regards general later 
Acts not controlling or affecting earlier special enactments. 

The next point for consideration is whether the Bar Councils 
Act confers the power to act and plead on Advocates in all the 
jurisdictions of the High Court so far as Madras is concerned 
and whether Rules 128 and 129 of the Insolvency Rules referred 
to must be taken-to be no Iqnger in forte as they have been super- 
Seded by the provisions of the Bar Councils Act. 

„Section 2 (a) of the Bar Councils Act defines an Advocate 
as meaning an Advocate entered in the roll of Advocates of a 
High Court under the provisions of the Act. 

Section 8 runs as follows:— 

“(1) No person shall be entitled as of right to practise in any High 
Court unless his name is entered in the roll of the Advocates of the High 
Céurt maintained urider this Act: 

Provided that nothing in this sub-section shall apply to any Attorney 
of, the High~Court.” 

Then follqw the provisions as! Po I persons who are to | 
bétenrolled. -~ 


Section 14 runs as follows:— 

“(1) An Advocate shall be entitled as of right to practise: 

(a) subject to the provisions of sub-section (4) of section 9 In the 
High Court of which he is an Advocate, and 

(b) save as otherwise provided by sub-section (2) or by or under 
any other law for the time being in force, in any other Court ia patah 


Mos 
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India and before any other tribunal or person legiily authorised‘ fo take 
evidence, and - 

i(€) before any other authority or person before whom such Advo- 
cate is, by or under the law for the time being in force entitled to practise.” 

Section 14 (3) gives the High Courts of Bombay and Cal- 
cutta a ‘power to frame rules regulating the rights of Advocates 
on, the Original Side. 

Section 9 (1) empowers the Bar Council with the previous 
sanction of the High Court to make rules to regulate the admis- 
sion of persons tp be Advocates of the High Court. 

Section 9 (4) saves the rule-making powers of the High 
Courts of Bombay and Calcutta as regards the practitioners on 
the Original Side. 

Section 19 (4) which is the saving clause as regards the 
rules in force runs as follows:— | : 

“When this Act has come into force in respect of any High Court, 
‘any provision of any other enactment or any order, scheme, rule, form or 
bye-law made thereunder which was before that date applicable to Advo- 
cates, Vakils or Pleaders entitled to practise in such High Court shall, 
unless such a construction is repugnant to the context or to any provision 
made by or under this Act, Le construed as applying to Advocates of the 
High Court enrolled under this Act” : 

The Bar Councils Act by section 19 (2) repeals the Letters 
Patent in so far as it refers to the powers of the High Court ‘to 
enrol Advocates and Vakils. It-seems to me to be clear from 
the provisions above referred to that the Bar Councils Act, so far 
as Madras is concerned, makes no distinction as regards the dif- 
ferent jurisdictions of the High Court, gives the High Court no 
power to frame rules so far as the Original and’ fnsolvency Sisles 
are concerned to limit the functions of Advocates only to plead, 
and prevent them from acting, and keeps alive only such rules as 
the Madras High Court has already framed if they are consistent 
with the provisions of the Act. nee Me 

It is to be noted that while the rule-making ‘powers of the- 
Bombay and Calcutta High Courts, so far as the Original Side 
is concerned, are saved, no such saving clauses are enacted so 
far as. the Madras High Court is concerned. It was evidently 

‘thought that as the Madras vakils were authorised to appearyc 
act and plead on the Original Side, the Madras High Court 
offered a fair field for trying the experiment of unifying the 
Bar which was the policy underlying the Act. 

; The word “practise” ordinarily means, appear, act and plead, 

unless there is anything in the subject or’ context to limit its 
meaning.’ The word ‘practise’ is used in section 4 of the Legal 
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Practitioners Act df 1879 and it was held by Jwala Prasad, J., 
in Laurentius Ekka v. Dhuki Koeri that the word “practise” 
includes the right to appear, plead and act. I may in this'con- 
nection refer'to BakAtawar Singh v. Sant Lal where it was held 
that Advocates can act and plead unless there is anything in the 
rules framed by the High Court restricting their power. 

I think that sections 8 and 14 of the Bar Councils Act which 
entitle an Advocate as of right to practise in the High Court 
entitle an Advocate of the Madras High Court to appear, act 
and plead in all the jurisdictions of the Madras ‘High Court. If 
this view is correct, it follows that any rules which cut down that 
right to plead alone would be repugnant to the provisions of 
sections 8 and 14. 

I do not think it makes any difference whether the Court 
for the relief of insolvent-debtors is a separate Court or is only 
a part. of the High Court’s Original Civil Jurisdiction. If the 
Court is.a separate Court, it will be a Court falling under 
clause (b) of séction 14. As appeals lie to the High Court, it 
will be a Court subordinate to the High Court and section 4 
of the Legal Practitioners Act will also apply. If Insolvency 
Jurisdiction -is part of the High Court’s Original Side Jurisdic- 
tion section 14, clause (4) will apply. 

I am unable to agree with the contention of Mr. Srinivasa 

Aiyangar that as an Advocate is allowed to practise in the 
High Court, even if he is prevented from acting in the Insol- 
yency Court, there is. no repugnancy. I am of opinion that 
where an Act confers rights to a party, in general terms and 
enfitles him to perform-more than one function, the cutting 
down of those rights by a rule would make that rule repugnant 
to the provisions of. the Act. The following observations of 
Wills, J., in Reg v. Bird. Ex parte Needes™ are in point: ' 
'S “I desire in my judgment to adopt a broad principle which is too 
lear to need cases. to be cited for its justification—the principle that where 
‘a power to make regulatjons i is given to a public body by statute, no regula- 
‘tions made under it can abridge a right conferred by the statute itself.” 

I may, also refer to the Municipal Corporation of the City 
‘of Toronto v. Virgo. ak 

I am of opinion ‘that Advocates enrolled in the Madras 
‘High Court under the provisions of the Bar Councils Act are 





1. (1925) I.L.R. 4 Pat. 766. 
at 2 (1887) T.L.R, 9 A. 617 (PB). 
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entitled to act and plead in the Insolvency Jurisdiction.of the 
High Court. 
Pakenham Watsh, J.—} agree and have noting to add. 
ALS: V. \ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice PHILLIPS AND MR. JUSTICE 
MapuHavan Nar. 





Shariba Beebi alias Ammani Ammal .. Petttioner* (Respt.~ 
PIF.) 

: v. P 
Abdul Salam and another .. Respondents (Petnrs.— 
Defts. 1 and 2). 


Lunitation Act (IX of 1908), Art 164—Due service—Substtuted service 
effected under Order 5, Rede 20, Civil Procedure Code—If amounts to due 
service. 

Substituted service duly effected under Order 5, Rule 20 of the Civil 
Procedure Code is as effectual as if it had been made-on the defendant 
personally and must be deemed io be “due service” within : the méaning of 
Article 164 of the Limitation Act 

Doraiswam Aiyar v. Balasundaram Aiyar, (1926) 52 M.L.J. 477 and 
Narasimha Chettiar v. Balakrishna Chetty, (1926) 52 M.L.J. 512 followed. 

Venkatachalam v. Subbayya, (1927) 54 M.L.J. 448 not followed. 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
revise the order of the Court of the District Munsif of Dindigul, 
dated the 12th March, 1927, in I. Ar No. 705 of 1926 in O.S. 
No. 5 of 1925. 

T. L. Venkatarama Atyar for petitioner. 

K. G. Srinivasa Aiyar for respondents. 

The Court delivered the following 

JupcmMENT.—This is an application against an order res: 
toring a suit to file which had been dismissed ex parte. The 
defendants are said to have been served by substituted service 
but they did not appear, and not until a year after the date of 
the decree did they apply to set it aside. The District Munsif 
has merely found, because he thinks that the defendants had a 
good defence to the suit, that they could not Rave had potice, 
and if they had been properly served, they would not have 


failed to appear, and finding that they could not have been ` 


properly served, he restored the suit. If, however, substituted 
service was effected under Order 5, Rule 20, such service is as 





*C.R.P. No. 607 of 1927. 16th November, 1927, 
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effectual as if it had been made on the defendant personally, 
and must be deemed to be due service within the meaning of 
Article 164 of the Limitation Act. This view has been held 
in two previous cases, Doratswams Atyar v. Balasundaram Atyar? 
and Narasimha Chettiar v. Balakrishna Chetty,” to the latter of 
which one of us was a party. The contrary view was taken by 
Srinivasa Aiyangar, J., in Venkatachalam v. Subbayys,* but in 
coming to his conclusion he had not adverted to the provisions of 
Order 5, Rule 20, clause 2 and ‘with all respect we are unable to 
accept his view as against the provisions of ‘that section. 


A further contention is raised that no revision petition 
under section 115 can be ehtertained in the present case. As 
however the District Munsif has refused to take evidence merely 
because he thinks that certain facts are probable, we think that 
this is certainly, material irregularity in the exercise of his juris- 
diction. There are allegations in the respondent’s affidavit to the 
effect that he was fraudulently kept out of knowledge of the 
proceedings in Court, and the question of whether substituted 
service was duly effected has not been tried by the District 
Munsif. We must, therefore, set aside his order and remand 
the petition to him for fresh disposal after admitting any evi- 
dence on this point which may be adduced and in the light of 
the above remarks. l 

Costs of this petition will abide the result. 

N.S. Petition alowed and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE DEVADOSS, 


Chairman, Municipal Council, Chidambaram .. Petitioner* 
(Complatnant) 

4 v. i 

Thirunarayana Aiyangar .. Accused 

i (Respondent). 


Madras District Memnscspalities Act (V of 1920), Ss 249, 321 (5) and 
338° (by—License “for keeping a coffce-hotel—Cancellation of Hcense by 
Chairman of Mamicipal Council for reason other than the violation of the 


+ terms of the license—If ultra vires of the powers of the Chatrman—Pro- 





*CrR.C. No. 612 of 1927. 
Cr'R.P. No. 545 of 1927. 15th December, 1927. 
1. (1926) 52 M.L.J. 477. 2 (1926) 52 M.L.J. 512, 
“yy 3, (1927) 54 M.L.J. 448. 
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secufion for carrying on business without license—Power of Court, to go 
into the question of the legality of the order cancelling the license. 

A license which has been granted under the Madras mein Munici- 
palities Act by the Chairman of a Municipality to a person fòr keeping 
a coffee-hotel can be cancelled only for the violation of any of the con- 
ditions or the terms of the license; and the cancellation of the license by 
the Chairman for any other reason such as non-payment of the water-tax 
is wira tres of his powers. i 

Where a prosecution is launched under S. 338 (b) of the Madras 
District Municipalities Act against the coffee-hotel keeper for carrying on 
the business after the cancellation of the license by the Chairman for 
any reason other than the violation of the terms of the license, it is open 
to the Court to go into the question whether the order of the Chefirman 
cancelling the license was within his powers or ultra vires A distinction 
should be drawn between the case of the cancellation of a license which a 
person has properly obtained and the case of the refusal of a license asked 
for the doing of a thing In the latter case, it would not be open to he 
Court to consider whether the reasons of the Chairman for the refusal 
were good or bad. : d 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-divisional Magistrate of Chidambaram 
in C.C? No. 35 of 1927, dated 10th June, 1927. 


T. R. Ramachandra Atyar for S. R. Dikshit for petitioner. 

The Public Prosecutor for the Crown. 

M. Patanjali Sastri for accused. | 

The Court made the following ay 

OrvDER.—This is an application to revise the order of the 
Sub-divisional First Class Magistrate of Chidambaram acquit- 
ting the accused in a prosecution launched by the Munictpal 
Council of Chidambaram under section 338 (b) read with 
sections 249 and 321 of the District Municipalities Act. 

“aeThe facts of the case are. The respondent, a coffee-hotel 

keeper, had a license for carrying on business of coffee-hotel 


keeper for the year 1926-27. As he disobeyed the order of ` 


the Chairman in connection with some matter not connected 
with the license, the Chairman gave notice that he had cancelled 
his license. Notwithstanding the cancellation, fhe respondent 
continued to carry on business as coffee-hotel keeper and he 
was prosecuted for keeping a coffee-hotel without a license as 
required by section 249 and Schedule V of the District Munici- 
palities Act. The learned Sub-divisional Magistrate acquitted 
the respondent on the ground that the prosecution had failed to 
-prove that there was any justification for the order cancelling 
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the license. The ?Chairman, Municipal Council, Chidambaram, 
has preferred this Criminal Revision Petition. 

The contention of Mr. T. R. Ramachandra Aiyar for the 
petitioner is-that it was not open to the Magistrate to consider 
the question whether the cancellation was proper or improper 
and that after the license was cancelled the respondent carried on 
business without a license and therefore he is liable to be punish- 
ed under section 338 (b). 

The question for consideration in this case is whether the 
C1iminal Court could consider whether the order, cancelling 
the license, was within the jurisdiction of the Chairman. The 
argument of Mr. Ramachandra Aiyar is that under section 249 
a license is necessary for keeping a coffee-hotel. Under cl. 6 
of section 321 it shall be the duty of the Chairman to inspect 
places in respect of which a license or permission is required by 
or under the Act and he may enter any such place between sun- 
rise and sunset in order to satisfy himself that the conditions 
of the license are observed; and if any of the terms of the license 
are violated, the Chairman has power to cancel the license. It 
is. argued that; the Chairman having cancelled the license, the 
respondent ceased to have a license, for, the moment a license 
is cancelled it ceases to be in operation and his carrying on 
business after the cancellation would be carrying on business 
without a license; for clause 7 says: 

“When any license or permission is suspended or revoked, or when 
the period for which it was granted, or within which application for renewal 
should- be made, has expired, whichever expires later, the grantee shall 
for all purposes-of this Act or any rule made under this Act be deemed 
to be without a license or permission until the order suspending or revoking 
the license or permission is cancelled, or subject to sub-section (11) until 
the license or permission is renewed, as the case may be.” 

The question is whether. a-license which has been granted 
by. the Chairman can be cancelled for any reason other than for 
a violation of any of the conditions or the terms of the license, 
and the second question is whether the Court can, in dealing with 
the aecused under section 338, go into that question. As regards 
the first question, whether the Chairman could cancel a license 
for any other reason or for no reason, it has to be considered in 
connection with the provisions of the Act. The Chairman can 
cancel the license under section 321 (5) only for the contraven- 
tion of any of its terms, and it is not open to him to cancel the 
license for any reason that he thinks proper. In this case the 
reason for cancelling the license is the non-payment by the res- 
pomdent of the water-tax. However reprehensible the conduct 
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of the respondent may be in not paying the water-tax due to 
the Municipality, that would not be a ground for cancelling his 
license to carry on the business of a coffee-hotel keeper. There- 
fore the cancellation of the license was ultra vires the Chairman 
of the Municipal Council. 

The next question is whether the Court could go into that 
question in a prosecution launched by the Municipality under 
section 338. The contention of Mr. Ramachandra Aiyar is that 
it is not open to the Court to go into the validity or otherwise 
of the cancellation because it is outside the province of the 
Court trying an accused person for an offence under the Muni- 
cipal Act to go into the question whether any order made by the 


Municipal Chairman is proper or improper. Section 338 ates : 


punishable the doing of any act if that act is done without license 
or permission or registration or in a manner inconsistent with the 
terms of any such license or permission, and under clause (a) 
the Chairman may give notice to the person doing the act to alter, 
remove or, as far as practicable, restore the whole or any property 
within the time specified in the notice. Then clause (b) says: 
“If no penalty has been specially provided in this Act for so doing 
such act, the person so doing it shall be lable on conviction before a Magis- 
trate to a fine not exceeding fifty rupees for every such offence.” 


It is not denied that carrying on a hotel-keeper’s business 
without a license is an offence punishable under section 338. 
But the respondent having had a license, the improper or illegal 
cancellation of it by the “Chairman does not deprive him of 
the license which he obtained properly and the terms of which 
he has not in any way violated. A distinction has to be drawn 
between a case of refusal of a license asked for the doing of 
a thing and the cancellation of a license which a person has 
properly obtained. In the case of a refusal of a license for a 
bus it may be that the Municipal Chairman has some reason 
for refusing it and it would not be open to the Court to con- 
sider whether the reasons were good or bad; for no reasonable 
man who is acting as Chairman would refuse to grant a license 
unless he has some reason for refusal. But if it is patent to the 
Court that there could have been no reasons, the Court could 
come to the conclusion that the refusal amounted to not doing 


what is required by the Act but something which is outside the - 


Act and such refusal might be considered to be ultra vires the 

Chairman. In the case of a license which has been granted, and 

which is good for a period, it would be uira vires the Chairman 

of the Council to cancel it or suspend it not for something which 
R—72 
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: Sasa the licensee did in the contravention of the terms of the license 
Council, but for something which was unconnected with the license. In 


oem such cases the Court is not prevented by anything contained in 
r. the District Municipalities Act from holding that such an act was 
a. not within the ambit or within the scope of the powers vested 
Alyangar, in the Chairman of the Council by the Act and therefore the 
reason for doing such an act would not arise for consideration. 
I think on this principle the various cases on the interpretation 
of the several sections of the Distritt Municipalities Act can be 
reconciled. 
Reliance is placed by Mr. Ramachandra Aiyar upon Muthu 
Boku Chetti v. Chairman, Madura Municipality, Madura* in sup- 
port of his position that it is not open to the Magistrate to go into 
the validity of the order of the Chairman cancelling the license. 
That case does not help him. In that case it was held that it was 
not open to the Court to question the validity of the rules fram- 
ed under the District Municipalities ‘Act. The learned. Judges 
observe at page 636: ae 
“The offence charged is under section 338 of the Act and consists of 
using the rice-mill without the license prescribed by any rule, by-law or 
regulation made under the Act The necessary rules have been framed in 
this case and it 18 not within the province of a Crimimat Court to determine 
whether such rules have been validly framed, a matter which should be 
left for determination in a Civil Court” 
If the Criminal Court were to go into the validity of the 
terms of the license that would be outside the province of the 
Court, but it is open to the Court to consider whetherthe Chair- 
man acted within the powers given to him by the rules framed 
under the Att for the issue of licenses under the Act. That the 
Municipality cannot act in contravention of the Act is a well-estab- 
lished proposition. The Municipality is a statutory body and 
it cannot act in contravention of the terms of the statute by, 
which it is created. In Queen-Empress v. Veeramma? a person 
applied for a building license and the Municipality refused to 
grant the license on the ground that the land proposed to be 
built on was required for municipal purposes. Notwithstand- 
jig the refusal of the Municipality to grant a building license 
the party put up the building. Then an order was served upon 
_ the party to remove thé building but the party refused to re- 
move the building whereupon a prosecution was launched and 
a Bench consisting of Justices Muthuswami Aiyar and Best set 
aside the conviction on the ground that the Municipality acted 


1. (1927) 53 M.L.J. 633 (F.B.). 2. (1892) I.L.R. 16 M. 230, 
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outside its powers in refusing a license. Mr. Justice Best 
observed : 

“The order of the Council dirécting Veerammal to abstain from build- 
ing on a portion of her land was wlira vires; and their further notice 
directing her to remove the building for no other reason than that it had 
contravened such order was illegal, and therefore not one that she was 
bound to obey.” 

It is unnecessary to consider in detail some of the cases 
quoted by Mr. Patanjali Sastri such as those in Municipal 
Council, Chicacole v. Seetharamayya Naidu’ Ramachandran 
Servat v. President, Union Board, Karaikudi* and Taluk Board, 
Bondar v. Zamindar of Chellapalli.” It was held by Mr. Justice 
Oldfield and Mr. Justice Krishnan in In re Sesha Prabu’ that 
the validity of a notification under the Act could be questioned 
in a prosecution launched for violation of the notification. In 
that case the notification was published as if it was under the 
new District Municipalities Act of 1920. As a matter of fact, 
on the date of the notification, the District Municipalities Act 
had not come into force and the Court held that the notification 
published before the Act came into force was not a valid noti- 
fication and the,accused who acted in contravention of that 
notification was not guilty of an offence under the new Act. 
Reliance is placed by Mr. Ramachandra Aiyar upon a decision of 
Mr. Justice Krishnan reported in Krishnaswami v. Emperor." In 
that case Mr. Justice Krishnan upheld the conviction for driving 
a car without a license and the accused’s contention was that the 
President of the District Board to whom he applied for license 
improperly refused to grant a license and that he "as justified in 
driving it without a license. Mr. Justice Krishnan observed: 

“I do not think that his order can be regarded as an absolute nullity 
as is argued and the case considered as one in which no order has been 
passed. It may be that the accused can claim damages against the Presideht 
if he is able to establish that the President exercised his powers under S 212 
not bona fide but with malice on account of personal ill-feeling against him. 
That question will have to be considered when a proper case is brought, 
but, in this prosecution, the accused, in order to escape punishment, must 
show that he had a license given by the President of the District Board qr 
he comes under clause 11 of section 212. ° 


This decision is not against the principle that when the’Presi- 


dent of a District Board or the Chairman of a Municipal Council - 


- acts mira vires, his order cannot but be invalid and a violation of 





3. (1925) 21 L.W. 280. zi 
4. (1925) I.L.R. 49 M. 888: 49 M.L.J. 356. 
5. (1920) I.L.R. 44 M. 156: 40 M.L.J. 91. 
6. (1921) 42 M.L.J. 149. itty RE 
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ances the order cannot be the subject of a criminal charge. It may be 


Council, that the refusal to grant a license may be for proper and valid 


ee reasons and the Court cannot go into the validity of the reasons 
bas or the expediency of the occasion which necessitated the refusal 


narayana of the license and a Court is bound to assume that the Chairman 
Aiyangar. acted properly; but where he is bound to do a certain thing and 
he does not do it, or where he is not permitted to do a thing and 
he does it, it cannot be said that the Court could not go into the 
question of the validity of the omission or act especially when a 
prosecution is launched against a person for violating the illegal 
or ulita vires order of omission or the act of the Chairman. A 
prosecution under section 338 is a criminal prosecution in which 
a person is sought to be convicted. In order to sustain a con- 
viction it must be shown that the accused violated a legal order 
which a public servant or a statutory body was authorised under 
the law to pass. As observed by Mr. Justice Krishnan in In re 
Smith” at page 734: ` 
“The prosecution must establish affirmatively to his satisfaction that the 
Tix was payable and that there was a default in payment of the tax. The fact 
that the accused did not appeal to the Standing Committee cannot be treated 
as in any way preventing him from raising the plea before the Criminal 
Court, where he is sought to be convicted of an offence by the prosecutor.” 
This observation meets the argument of Mr. T. R. Rama- 
chandra ‘Aiyar that the respondent should have appealed to the 
Council against the order of the Chairman and if he did so the - 
Council could have put it right. Supposing the Council did not 
choose to put the matter right, would he be liable to be convicted 
under section 338. I have no hesitation in holding that, where 
an act is ultra vires a statutory body, whether it be of the Chair- 
man or of the whole Council, the Court which is asked to con- 
vict a person for the violation of the order of the statutory body 
is not prevented from considering the legality of the order. 
Where the order is within the powers of the Chairman or the 
Council or sanctioned by the rules framed under the Act, it is 
not open to the Magistrate or the Court to go into the necessity, 
expediency or the reasonableness of the order. In this case 
the order of the Chairman was ultra vires, and, that being so, 
_ the license cannot be said to have been cancelled and the res- 
pondent cannot be said to have been trading or carrying on busi- 
ness without a license. The order of the Lower Court is right 
and the petition is dismissed. | 
N.S. Petition dismissed. 
8 (1923) 45 M L.J. 731, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 


The Public Prosecutor .. Appellant in all the 
appeals 

v. 
Ramayya Mudaliar and others ea Accused, 


Madras Local Boards Act (XIV of 1920), Ss. 24 and 223—Persons ex- 
pressly awthorised to file complaints—If confined to persons to whom the 
President may delegate his authority under S 24 


Section 223 of the Madras Local Boards Act of 1920 should not be 
read as limited by section 24. The persons who can be expressly authorised 
under section 223 to file complaints are not confined to those to whom the 
President may delegate his authority under section 24. 

Appeal under section 417 of the Code of Criminal Proce- 
dure, 1898, against the acquittal of the aforesaid accused by the 
Stationary 2nd Class Magistrate of Thiruthuraipundi in C.C. 
Nos. 362, 365, 367 and 364 of 1926. 

S. Parthasarathi and V. K. Thirwuenkatachars for accused. 

P. Govinda Menon, amicus curiae. 

The Court made the following 

OrpeR.—The Public Prosecutor does not press these appeals 
except to elicit from this Court an expression of opinion as to 
the propriety of the proposition of the Lower Court that sec- 
tion 223 of the Madras Local Boards Act, 1920, must be read 
as limited by section 24. ‚I am clear that the persons who can 
be expressly authorised under section 223 to file complaints are 
not confined to those to whom the President may delegate his 
authority under section 24. Had that been the intentiqn, I 
think section 223 would have read “expressly authorised under 
section 24.” The proper procedure, I take to be this. The 
Union sanctions the prosecution and the President of the Union 
Board then expressly authorises some person, usually some res- 
ponsible subordinate, to file the complaint. The authority should 
naturally be produced with the complaint, so that the Court may 
be satisfied of the authorisation, which alone gives it power to 
entertain the complaints. With these remarks the appeals are 
dismissed. 


N.S. Appeals dismissed. . 
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{9.1 a bD. 
TN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREseNT!*t-Mr, JUSTICE REILLY. =a 

Indur Pattabhirami Reddi .. Appellant® (2nd Deft.) 
v. 

Kamisetty Balliah .. Respondent (Plf.). 


Negotiable Instruments Act (XXVI of 1881), S. 27—Parinership of three 
persons—Promissory note signed by two of them in their own names—Pro- 
missory note stated to be execusted by the firm and reciting receipt of consi- 
deration for necessities of the firrm—Ltabikty of the third partner. 

Where a promissory note which was signed by two persons, who formed 
a partNership with another person, in their own names without any words 
following their signatures to describe in what capacity they signed the note, 
was stated to be executed by the firm and recited that the amount of con- 
sideration wag received on account of the necessities of the firm, 

Held, that the name of the firm as the party liable was sufficiently dis- 
closed and the third partner who had not signed the note was also liable. 

Sadasuk Janki Das v. Sir Kashan Pershad [(1918) I.L.R. 46 Cal. 663: 
35 M.L.J. 429 (P.C.)] referred to. 


Second appeal against the decree of the Court of the Addi- 
tional Subordinate Judge of Nellore in A.S. No. 155 of 1924 
(A.S. No. 239 of 1924, District Court, Nellore), preferred 
against the decree of the Court of the Principal District Munsif 
of Nellore in O.S. No. 452 of 1922. f 

K. V. Krishnaswami Atyar for appellant. 

S. Wasadachariar and S. V. Verugopalachari for respondent. 

The Court delivered the following 


i Jupcment.—It is not disputed that defendants 1 and 3 were 


partners in a firm with defendant 2 and that they had power 
to execute promissory notes binding on the firm. But Ex. A was 
signed only by defendants 1 and 3 in their own names without 
any words following their signatures to describe in what capa- 
city they signed the note. Mr. Krishnaswami Aiyar for defend- 
ant 2 contends that, as they did not sign the note in the name of 
the firm or, at any rate, did not add any words to their signatures 
showing that they signed as partners of the firm or even that they 
were not signing merely in their personal capacities, defendant 2 
cannot be liable on the note. Koneti Naicker v. Gopala Atyor 
and Sri Yerruganti Chirina Venkatanarayanan v. Kota Giri 


” Venkatanarasimka,? on which he relies, do not go so far as to 


lay down that, if an executant of a promissory note is to be 








*S.A. No. 755 of 1925. 25th July, 1928, 
1. (1913) I.L.R. 38 M. 482: 25 M.L.J. 1425, 
2. (1913) M.W.N. 1005, 
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bound in any other than his personal capacity, that must be 
shown by his signature and cannot be effectively shown in any 
other way. Section 27 of the Negotiable Instruments Act pro- 
vides that a person may be bound by a duly authorised agent 
“acting” in his name, not “signing” in his name. In Sadasuk 
Janki Das v. Sir Kishan Pershad* their Lordships of the Privy 
Council lay down that, if a principal is to be bound by an agent’s 
signature to a promissory note, his name “must be disclosed in 
such a way that on any fair interpretation of the instrument his 
name is the real name of the person liable upon the bill.” They 
do not say that there must be anything in the sifmature 
to show that the signatory signs, not for himself ih his 
personal capacity, but for his principal. Indeed, if that were 
essential, a large part of their Lordships’ judgment jn that case 
would be superfluous. In the present case, Ex. A is stated in 
its first sentence to be executed “by the company of Adanki 
Bhujanga Rao and Induru Pattabhirama Reddi”, and that, it is 
admitted, is the style of the firm. Then it proceeds “on account 
of the necessity of the company we have this day received”, etc. 
In my opinion on a fair interpretation of that instrument, even 
though signed by defendants 1 and 3 with their names alone, the 
name of the firm as the party liable is sufficiently disclosed, and 
defendant 2 as a partner in the firm is therefore liable on the 
note. o 

In regard to interest, it appears that the firm bought for- 
bearance by Ex. D, and I see no sufficient reason to ith®?ftre with 
the learned Subordinate Judge’s decree except to the extent of 
making ‘the interest at 24 pèr cent. run only from the date of 
Ex. D, leaving the interest at 9 per cent. under Ex. A up to that 
date. The propriety of this modification of the Subordinate 
Judge’s decree is not disputed before me for the plaintiff. - 

The Subordinate Judge’s decree will be modified in 
the manner indicated. In other respects the appeal is dismiss- 
ed. The parties will pay and receive proportionate costs 
throughout. 

N.S. Decree modified. 


e 
Shiny 


3. (1918) I.L.R. 46 C 663: 36 M.L.J. 429 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr, Justice DEVADOSS. 


Sreeram Ramakottiah and others RA Petitioners* 
v. “xt 
Chintalapudi Subba Rao and others.. Respondents in Cr.R.C. 
No. 971 of 1927 (Accused), 

Creninal Procedure Code (V of 1898), Ss 265, 366, 367—Bench of Magis- 
irates—Trial by—Judgment in, signed by Presiding Officer only—Validsiy— 
Judgment m, prepared, signed, and delivered by hum, after other members had. 
left Court—Validity, 

When the judgment of a Bench of Magistrates is prepared by the 
Presiding Officer it 1s sufficient if he alone signs it. It is not necessary that 
the other members of the Bench should sign it. 

In a case tried by a Bench of Magistrates, the Presiding Officer wrote 
the judgment and signed and delivered it, after the other members of the 
Bench had left the Court, ' 

Held, that the judgment was not a proper judgment and the conviction 
based thereon must be set aside. 

Semble: Cases in which reasons need not be given in a judgment may 
stand on a different footing. 

Semble: Even in cases in which reasons have to be given in a judg- 
ment, if all the members of the Bench are present at the preparation of, 
and concur ın, the judgment prepared by the Presiding Officer, the mere 
delivery of it may be left to the latter. 

Petitions under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ments of the Court of the Ist Class Bench of Magistrates of 
Ongole in B.C. Nos. 521, 604 and 603 of 1927 respectively. 

, V. L. Ethiraj and A. Rangaswams Atyangar for petitioners 
in Cr.R.C. Nos. 969 and 970 of 1927. ; 

K.N. Ganapathi for The Public Prosecutor on behalf of the 
Crown in both the cases. 

G. Lakshmanna and K. Kameswara Rao for respondents in 
Cr.R.C. No. 971 of 1927. 

The Court made the following 

ORDER. Cr.R.C. Nos. 969 and 970 of 1927.—The point 
raised by Mr. Ethiraj in these two cases is that the judgment 
of tke Bench was not signed by all the members of the Bench 
and that, therefore, it is no judgment at all. Under section 265, 
Criminal Procedure Code, judgments have to be prepared by the 
Presiding Officer of the Court. Under clause (2) the Government 


*Cr.R.C. Nos. 969, 970 and 971 of 1927. 19th April, 1928. 
(Cr.R.P. Nos, 872, 873 and 8/4 of 1927). 
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may authorise any Bench of Magistrates empowered to try offences 
summarily to prepare the aforesaid record or judgment by means 
of an officer appointed in this behalf by the Court to which such 
Bench is immediately subordinate, and the record òr judgment 
so prepared shall be signed by each member of such Bench taking 
part in the proceedings. Clause (3) is as follows: 

“If no such authorisation be given, the record prepared by a member 
of the Bench and signed as aforesaid shall be the proper record.” 


The contention of Mr. Ethiraj is that in the absence of 


authorisation under clause (2) by the Government, a record pre- . 


pared by the presiding officer of the Bench should be signed as 
is provided for in clause (2). Clause (3) does not apply to 
the case of the preparation of record or judgment by the presid- 
ing officer of the Court. If the record is prepared by a member 
of the Bench and not by the presiding officer, it shall have to be 
signed by each member of the Bench taking part in the proceed- 
ings. But where the presiding officer himself prepares the record 
or judgment it is not necessary that the other members of the 
Bench should sign the record or judgment. Section 367 of the 
Criminal Procedure Code requires the presiding officer of the 
Court to write the judgment and it shall be dated and signed 
by him in open Court at the time of pronouncing it. That being 
so, when the judgment of a Bench is prepared by- the presiding 
officer it is sufficient if he alone signs it. It is not necessary 
that the other members should sign it. In this oase the presid- 
ing officer of the Bench signed the judgment and this point does 
not help the petitioner. 

The next point is that the judgment was delivered at about 
8-30 at night after the other members of the Bench had left the 
Court. The Magistrate in his explanation says that the other 
members of the Bench gave their opinion or verdict and left 
the Court and he afterwards wrote the judgment and signed it. 
Section 366 requires that the judgntent of a Criminal Court should 
be pronounced by the Court and, if required by the accused, it 
shall be explained to him. When the members composing the 
Bench leave the Bench, there is no Court at all. The mere 
fact that the presiding officer sits in the Court-room and writes 
his judgment will not make that a Court. When a judgment is 
delivered, the members of the Bench who took part in the trial 
and who concurred or differed from the judgment should be 
present. Mr. Lakshmanna who appears in another case strongly 
urges that it is only an irregularity and should not be held to 
vitiate the judgment. I am unable to accept this contention. 


R—73 


Ramak ottah 
v. 
Subba Rao. 


Ramakottiah 
v. 
Subba Rao. 


578 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


The judgment of a Criminal Court must be delivered in open 
Court when the Court is sitting. It is not at all proper that the 
judgment of a Bench which is practically the judgment of a 
number of Judges should be written and delivered by only one 
of them. No doubt if all the others had concurred in the judg- 
ment and told the presiding officer to deliver it that might be 
different. But they must be present to know what the 
judgment contains. ‘There are cases in which reasons need not 
be given in a judgment. In such a case the matter may be dif- 
ferent. But where a judgment contains reasons, other members 
of the Bench must either concur with the reasons or express 
their dissent from the reasons given by the presiding officer. 
In this case the preparation of the judgment after the other 
members of the Bench had left the Court cannot be said to be 
a proper judgment. In order to make the matter clear, I must 
observe that the mere delivery of a judgment may be left to the 
presiding officer by the other members of the Bench. But they 
must be aware of what the judgment contains and therefore 
they must approve of the whole of the judgment if a judg- 
ment is written, and if no judgment is written the requirements 
of section 263 must be complied with. All the members of 
the Bench should be present when the record is prepared as 
required by section 263. Section 264 applies to appealable cases, 
and in such cases all the members of the Bench must be pre- 
sent when a judgment is prepared. If the judgment is reserv- 
ed, it must be read to them before it is delivered. I make these 
observations in order to prevent irregularities in the procedure 
of the Bench Magistrates. In these two cases, seeing that the 
judgment was prepared and delivered in the absence of other 
members of the Bench, I set aside the conviction and order a 
re-trial. The fines, if paid, will be refunded. 

Cr.R.C. No. 971 of 1927.—In this case the judgment was 
prepared by the presiding officer in the absence of the other 
members of the Bench. The remarks that I have made with 
regard to the judgment in the other two cases apply to this. But 
this is a case of acquittal and seeing that this is a petty case, 
though the judgment is an illegal one, it is unnecessary to order 


a re-trial, 


I therefore dismiss this petition. 
A.S.V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTICE KUMARASWAMI SASTRI AND MR. 
Justice Retry, 


Palaniyandi and another, minors by their 


guardian Vellammal ee Appellants* (Plffs.) 
v. 
Veyilamuthu Pillai and 26 others .. Respondents -( Defts.). 


Inam—Karnam service inam—Holder of inam removed from the office 
of karnam but continuwig in possession of the lands attached to the inam— 
Death of holder leaving widow and daughter—Contimuance in possession 
by the widow—Enfranchtsement of inam in the name of the widow and the 
daughter—Deed of enfranchisement conferring freehold estate on the 
granteess—Subsequent aliaiation by the widow and the daughter reciting 
necessity for it and purporting to convey absolute title—Nature of estate 
taken by the alienee 


The holder of a karnam service inam was removed from the office 
of karnam about a year before he died, but he managed to remain in 
possession of the lands attached to the inam till his death. He died leaving 
only a widow and a daughter. After his death his widow continued in 
possession of the lands The inam lands were enfranchised by the Govern- 
ment and the imam deed which was granted to both the widow and the 
daughter recited that the inam was confirmed to the two grantees in free- 
hold, że, that the inam was their own absolute property to hold or dispose 
of as they thought proper, subject only to the payment of the quit rent 
imposed. The widow and the daughter subsequently alienated some of these 
lands, reciting necessity for the alienation in the document and purporting 
to pass absolute title After the death of the widow and the daughter, the 
then existing reversioner brought a suit to set aside this alienation. i 

Held, that the effect of the inam ttle deed was tantamount to a resump- 
tion by the Government and a regrant to the widow and the daughter and 
what they got was the absolute title which was the estate conferred by the 
grant and not the limited right of a Hindu widow or daughter succeeding 
to the property of her husband or father, and that, as the vendors purported 
lo convey full-title, though by reciting necessity, the purchaser was entitled 
to rely upon the absolute title which the vendors had by virtue of the inam 
grant. 

Venkata Jagannadha v. Veerabhadrayya, (1921) T.L.R. 44 Mad. 643: 
48 I.A. 244: 41 M.L.J. 1 (P.C) referred to. 


Appeal against the decree of the Court of the Ist Additional 
Subordinate Judge of Madura in Original Suit No. 45 of 1920. 
< S. Varadachartar and K. S. Jayarama Aiyar for appellants. 


N. Kumjithapadam and K. S. Venkataramani ‘Aiyar for 
respondents. f 


A.S. No. 174 of 1924. l 3rd February, 1928. 





Palaniyandi 
v. 
Veyilamuthu 
Pilal. 
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The Court delivered the following 

Jupcments. Kimaraswami Sastri, J.—This appeal arises 
out of a suit filed by the plaintiffs as the reversioners of 
one Sankardlingam Pillai, who died in 1872. Sankaralingam 
Pillai left a widow Kanthimathi Ammal and a daughter Than- 
gammal. Thangammal died in 1902 and Kanthimathi Ammal 
died on the 29th December, 1911. The reversioner according 
to the plaintiffs at the date of the death of Kanthimathi Ammal . 
when the reversion opened was one Subbiah Pillai, who died on 
the 1st October, 1917, leaving three sons, the 1st, 2nd and 3rd 
plaintiffs. The 2nd and 3rd plaintiffs were minors and the Ist 
plaintiff was a major at the date of the suit The Ist plaintiff 
died in 1913 and the 2nd and 3rd plaintiffs continued the suit. 
It is not disputed that the suit was to declare the plaintiffs as 
reversioners and set aside the alienations made by the widow and 
daughter or the widow alone. It is not disputed that these 
lands which form the subject-matter of the appeal form part 
of a karnam inam. Sankaralingam Pillai was removed from 
the office of karnam about a year before he died but he managed 
to remain in possession of the lands and on his death his widow 
continued to be in possession. Subbiah Pillai claimed the lands 
and the office of karnam and wanted possession of those lands. 
The Revenue authorities however declined to interfere and re- 
ferred Subbiah Pillai to a Civil Court. Afterwards Subbiah 
Pillai released all the lands which formed the karnam emolu- 
ments and another item of property which is the subject-matter 
of Appeal No. 455 of 1923 which we already disposed of. He 
released his rights to those properties—both the present rights 
which he had and the rights which he would have as reversioner. 
He got Rs. 600 as consideration for this release out of the sale 
of item No. 1 which the widow sold absolutely to a stranger. 
Ex. IV recites that the widow and the daughter began to alienate 
properties and create mortgages and othés over them and evident- 
ly Ex. IV was taken in order to see that there was no trouble 
caused by the claims of the executant Subbiah Pillai and the 
various alienees and also to give the widow a right to dispose of 
the property as she pleased. It is admitted that the inam lands 
were enfranchised by the Government by Ex. D in the year 1891. 
Ex. D is granted to both Thangammal, the daughter and Kan- 
thimathi Ammal, the widow. The material portion of the deed 
is as follows: ° 

-“This inam, being held for karnam service now otherwise provided 
for, will be subject to the payment of an annual quit rent of Rs. 11 which 
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is hereby imposed upon it in commutation both of the service and the 
reversionary interest possessed by the Government in the inam. The inam 
18 now confirmed to you in freehold, in other words the inam will be 
your own absolute property to hold or dispose of as you think proper, 
subject only to the payment of the above-mentioned quit’ rent.” 

So far as Ex. D which forms the root of the title of the 
widow and the daughter is concerned, it is an absolute title con- 
ferred by the Government, giving them the property absolutely 
to hold or dispose of it as they thought proper, the only covenant 
being that they should pay the quit rent which the Govern- 
ment imposed upon the land. We think that the effect of the 
decision of their Lordships of the Privy Council in Venkata 
Jagannadha v. Veerabhadrayya' is clear. Their Lordships of the 
Privy Council dissented from the view taken in Pingala Laksh- 
nitpatht v. Bommireddipalh Chalamayya,® which in its turn over- 
ruled the previous decisions of this Court in Venkata v. Rama’ 
and Vankaterayndu v. Venkataramayyat and the previous cases 
on the subject. The effect of thé decision of the Privy Council 
in our opinion is that Ex. D confers upon the widow and the 
daughter an absolute right to the property and their interests 
were not merely that of a Hindu widow or daughter succeeding 
to the property of her husband or father having only a limited 
right therein. Mr. Waradachari for the appellants attempts to 
draw a distinction and argues that the joinder of two persons as 
donees makes a difference as regards the construction of the grant 
and the interest conferred,-that the point has not been touched by 
the decision of their Lordships of the Privy Council and that 
in the present case the grant being to two persons, the widow 
and the daughter, Courts can presume notwithstanding the deci- 
sion in Venkata Jagannadha v. Veerabhadrayya" that the Govern- 
ment intended to confer an estate limited'by the Hindu Law. We 
are unable to follow this argument. All that the Privy Council 
decided was that the grant by the Government conferred an 
estate upon widows which had no reference to any provisions of 
Hindu Law, that the grant has to be considered according to its 
own tenor and where a grant is an absolute grant it cannot be 
cut down by any considerations as to the status of the family and 
the position of the members (grantees) at the date of the 


grant. The fact that other donees are mentioned in our opinion ` 


1. (1921) 1.L.R. 44 M. 643: 48 I.A. 244: 41 M.L.J. 1 (P.C.). 
2. (1907) I.L.R. 30 M. 434: 17 M.L.J. 101 (FB). 
3. (1884) I.L.R. 8 M. 249 (F.B.). 
4. (1891) I.L.R. 15 M, 284. i 








t 


Palaniyandi 
v, 
Veyilamuthu 
Pillai, 
Kumare- 


swami 
Sastri, J. 
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would not make any difference as regards the construction of 
the grant. This view has been taken in Venkatasubba Rao v. 
Adinarayana Rao,’ where an inam title deed was in favour 
of five persons and a similar argument was repelled. We think 
that the effect of an inam title deed is tantamount to a restimp- 
tion by the Government and a re-grant to the persons mentioned 
in the inam title deed and that what the widow got in the case was 
the absolute title which was the estate conferred by the grant. 
If it confers an absolute estate, we do not think we will be justi- 
fied in cutting down the estate with reference to any other con- 
sideration. Another argument was advanced by Mr. Varada- 
chariar, namely, that as the widow who sold the properties pur- 
ported to convey enly the widow’s estate we must take the inten- 
tion of the parties as to the estate which was intended to be 
granted to be regulated by the law in force at that time and that 
as the law after Pingala Lakshmipaths v. Bommireddipalli C hala- 
mayya ® was that in such cases notwithstanding the absolute terms 
of the inam grant the widow took only a limited estate, it was that 
estate which was bargained for and sold. He refers to the 
decision in the Kannivadi case Abd Asis Khan v. Appaya- 
sami Naicher® as supporting his contention. I do not think 
that these considerations apply to the present case. It is clear 
that what was sold by the widow and what was intended to be 
purchased by the vendees was the full title to the property. 
The consideration was fixed with reference to the passing of 
an absolute title. That absolute title, if the property was pro- 
perty held by the vendor in a limited estate which is provided 
for by Hindu Law in the case of widows or daughter, can 
only be conferred in cases of necessity which would in Hindu 
Law justify an alienation. For that purpose the necessity was 
recited in the document. But if in fact the vendor had an abso- 
lute estate granted by the Government it is difficult to see why 
the purchaser should not take an absolute estate because that 
was the estate which the vendor and the vendee agreed to pass. 
In the one case it would be necessary to prove facts justifying 
the widow in giving an absolute title and in the latter case to 
prove a grant giving her such title. We are clearly of the opinion 


* that in cases where a widow or daughter has an absolute estate 





2. (1907) I.L.R. 30 M. 434: 17 M.L.J. 101 (F.B). 
5, (1925) 50 M.L.J. 46. 
6 (1903) I.L.R. 27 M 131: 31 I.A. 1 (P.C). 
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and where she purports to sell the property absolutely, the pur- 
chaser is entitled to rely upon the title she had and there is no 
reason to cut down the estate intended to be sold by presuming 
that the parties intended only to have a widow’s estate in spite 
of the fact that the sale-deed purports to be an absolute sale- 
deed conferring full title necessity being set out only as enabling 
the widow to confer such title. It is unnecessary in the view we 
take on these two points to consider whether the release Ex. IV 
was as regards the properties covered by the karnam inam, merely 
a release of the then existing rights claimed by the executant 
or the reversionary rights also. The appeal fails and js dis- 
missed with costs. One set of costs for the contesting respondents. 


` Reilly, J—I agree. In connection with Mr. Varada- 
chariar’s suggestion that the vendees in this case may have 
intended only to buy the interests of the widow and daughter 
(the sale-deed with which we are concerned, I understand, were 
executed by both Kanthimathi Ammal and her daughter Than- 
gammal) it is not only to be noticed that the sale-deeds purport 
to convey an absolute title but that the principle that the vendees 
can get only the benefit of some lesser estate, which according 
to their appreciation or supposed appreciation of the law at the 
time was available for them, does not apply. From the state- 
ment given by the plaintiffs on the 4th November, 1918 it appears 
that all these alienations were made before 1907, that is, before 
the date of the Full Bench decision in Pingala Lakshmipathi v 
Bommireddipalli Chalamayya* on the basis of which Mr. 
Varadachariar suggests that they could have supposed only that 
they were buying the widow’s and daughter’s interests. e Mr. 
Varadachariar suggested that that statement of the plaintiffs was 
not to be taken too strictly in the matter of dates because there 
is some indication in it that they wished to contend that some of 
these alienations were not real but were merely benamé transac- 
tions by which Kanthimathi Ammal and Thangammal were to 
retain their interest in the property. In regard to that it is only 
necessary to say that it is quite clear that at the trial the sugges- 
tion was not pressed and there is no issue about,it. I agree that 
the appeal must be dismissed with costs. e 


N.S. Appeal dismissed. - 





2. (1907) I.L.R. 30 M. 434. 17 M.L.J. 101 (F.B.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT; —SIR Murray Coutts Trotrer, Kt., Chief 
Justice, Mr. JUSTICE RAMESAM AND MR. JUSTICE PAKENHAM 
WALSE. 


The Collector of Vizagapatam .. Referring O fficer* 
v. 
Krishna Chandra Kharasudha Patnaik and 
others .. Claim petitioners 
The Rresident, Agency District Board, 
- Vizagapatam and another .. Counter-petitioners 
(Decrec-holder md 
judgment-debtors). 


Indian Stamp Act (LI of 1899), S. 2 (15) and Art 45—Apphcability to 
the Agency tracts—Award directing partition—Stamp duty payable 
. , The Indian Stamp Act of 1899 applies to the Agency tracts. 
Chakrapani v. Varahalamma |(1894) I.L.R. 18 Mad 227] referred to. 
An award directing partition is governed by Art. 45 in the Schedule to 
the Stamp Act and the stamp duty payable is the duty as on a bond for 
the amount of the value of a separated share or shares of the property. 


Case stated under section 61 of the Indian Stamp Act II of 
1899 by the Collector of Vizagapatam in his Letter R.C. No. 456- 
26, G-1, dated 2nd March, 1927 for declaring the stamp duty 
payable on an unstamped award filed in E.A. Nos. 83, 115 and 
116 of 1926 in E.P. No. 9 of 1924 in O.S. No. 15 of 1923 
on the file of the Agency Additional District Judge of Vizaga- 
pata. 

The Government Pleader iof the Government. 

B. Satyanarayana for 2nd respondent (judgment-debtor). 

The judgment of the Court was delivered by 

Ramesam, J.—The first question arising in this reference is 
whether the Indian Stamp Act of 1899 applies to the Agency 
tracts. The Act itself purports to apply to the whole of British 
India and there is no doubt that “British India” includes the 
Agency tracts qf Vizagapatam District. See section 3 (7) of 
the General Clauses Act (X of 1897). The argument before the 


| Additional District Judge of the Agency seems to be that, be- 


cause there was no notification under the Scheduled Districts Act 
(XIV of 1874), S. 3, therefore, the Stamp Act does not apply 
to the Agency tracts. But this argument seems to rest on a 





*Ref Case No. 10 of 1927. 2nd August, 1928. 
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misunderstanding of the object and scope of the Scheduled Dis- 
tricts Act of 1874. The object of that Act was to remove doubts 
regarding the applicability of Acts of the Indian Legislatures 
prior to that date and they were sought to be removed generally 
by the Laws Local Extent Act and secondly, by notifications 
either under section 3 (a) or 3 (b) of the Act, either declaring 
certain Acts to be in force or declaring certain Acts not to be 
in force. But the Scheduled Districts Act does not apply to Acts 
of the Indian Legislature passed after that Act which are very 
clear as to the local extent. The practice since 1874 has been 
for an Act to say that the Act applies to the whole of British 
India or it applies to the whole of British India excluding the 
Scheduled Districts, as the case may be. There are examples 
of several Acts in which the Acts are said to apply to the whole 
of British India excepting the Scheduled Districts, for example, 
the Specific Relief Act, 1877 and the Provincial Insolvency Act. 
In the case of the Stamp Act it extends to the whole of British 
India and there is no doubt as to its applicability to the Agency 
tracts. The decision in Chakrapant v. Varahalamma’ also makes 
this point clear. 

The second question arising in this reference is what is the 
stamp duty payable on the award before us. The Stamp Act, 
section 2 (15) defines an instrument of partition as including 
an award directing a partition. 

The award, therefore, in this case is governed by Art. 45 in 
the Schedule to the Stamp Act. The duty payable according to 
the second column of that Article is the stamp duty as on a bond 
for the amount of the value of a separated share or shares of, the 
property. Then a note explains that the largest share remaining 
after the property is partitioned ‘shall be deemed to be that from 
which the other shares are separated. Here the whole property 
dealt with by the award is divided into four shares, one of the 
shares being in the proportion of two to each of the other three 
shares. The largest share after the property is partitioned is 
this share which is double the value of the other shares. The 
value of the property being Rs. 80,000, the value of two-fifths of 
it which is the property: from which the others’ shares are deemed 


to be separated is Rs. 32,000 and the stamp duty payable on the | 


award is as on a bond for Rs. 48,000, which is the value of the 
separated shares. Under Art. 15 the duty for a bond of Rs. 48,000 
is Rs. 240. This, we hold, is the proper stamp duty payable on 
1. (1894) ILL.R. 18 M. 227, 
R—74 
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the award. Having regard to the uncertainty existing as to 
the law applicable to the Agency tracts, we do not think this is 
a proper case in which the penalty ought to be levied. The 
Court having acted upon this document, it is enough in the 
interests of justice to require the claimant who is relying on 
the award to pay the stamp duty itself and to give effect to the 
document if the document is otherwise found valid. We make 
no order as to costs. 

N.S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE WALLACE AND MR. JUSTICE 
SRINIVASA ATYANGAR. 


Tadi Sarareddi (dead) and another .. Appellant* (PIF. 
and his L.R.) 
v. ; 
Chelamcherla Brahmayya, minor by mother 
` and guardian Rattamma .. Respondent (2nd Deft.). 


Damages—Assessment of-—Principle—Ride of highest intermediate value 
between date of conversion and date of verdict—Ordinary goods of mer- 
chandtse—A pplrcabthity 

The defendant, as the agent of the plaintiff, unlawfully and without 
authority, disposed of certain jaggery belonging to the plaintiff on 22nd 
August, 1920. Information of this wrongful sale was given to the plaintiff 
on 28th August, 1920. On 28th October, 1920, the plaintiff instituted this 
suit to' recover damages. The first Court askeased the damages on the basis 
of the price prevailing on the date of the plant The Appellate Court 
assessed it on the basis of the price prevarling on the date when the con- 
verston was brought to the plaintiff’s knowledge, vis , Bth August, 1920. The 
plaintiff preferred a second appeal to the High Court. 

Held, that jaggery being ordinary goods of merchandise and not an 
article of peculiar or special value, the rule of the highest intermediate 
value between the date of the conversion and the date of the verdict was 
inapplicable, but that the plaintiff should have a reasonable time after the 
date of his knowledge of the conversion to go into the market and purchase 
the requisite quantity in order that he may secure to himself the profit obtain- 
able on a rising market, and that the damages must be assessed on the 
basis'of the price prevailing on the 9th September, which was the next date 
with regard to which there was evidence of the market rate in the case, 
as that date would also allow the lapse of a reasonable time after the date 
of the plaintiff’s knowledge of the conversion 

In every case of assessment of damages, it is a question for the Court 
to determine what the proper measure is, having regard to all the circum- 
stances, the date when the wrong is committed, the place where it is com- 








*S.A. No, 579 of 1925. 24th January, 1928, 
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mitted, and the circumstances under which it is committed; there is no 
unalterable rule of the highest market value between the date of conversion 
or breach and that of the trial. 


Second appeal against the decree of the Court.of the Sub- 
ordinate Judge of Rajahmundry in Appeal Suit No. 151 of 1924 
preferred against the decree of the Court of the Additional 
District Munsif of Rajahmundry in Original Suit No. 31 of 
1923 (O.S. No. 744 of 1920, Principal District Munsif’s Court, 
Rajahmundry). 


The facts of the case are as follows :— 


The plaintiff was a tradesman and the defendant a 
commission agent. In March, 1920, the plaintiff sent to the defend- 
ant's godown certain quantity of jaggery for being stored and sold. 
The contract was that the defendant was entitled to a fixed com- 
mission on goods sold and that the expenses for carriage, rent, insur- 
ance, etc., should be borne by the plaintiff. In fact the plaintiff 
had paid in advance the godown charges for a period of one year. 
It was admitted, and it was also proved to be the trade usage, that 
the defendant was to sell only after receiving the necessary orders 
from the plaintiff. It appeared also that at a previous stage the 
plaintiff, having come to know that the defendant was intending 
to sell his goods without his orders, had warned him against pursu- 
ing such a course and obtained from him a written undertaking 
that he would not sell without express orders from the plaintiff. 
The defendant sold the goods on the 22nd August, 1920 without 
having obtained the necessary orders, The plaintiff came to know 
of the sale om the 28th August and he received payment under pro- 
test of the sale price tendered by the defendant on the 18th Sep- 
tember. A suit to recover damages for wrongful conversion was 
filed on.the 28th October, 1920. The trial Court found, and it Was 
conceded in appeal, that the sale was wholly unauthorised, a plea 
of the defendant that he sold because the goods were deteriorating 
having been found against. But the difficulty arose in estimating 
the damages. It appeared that the price of jaggery had fluctuated 
in the market during the interval. It reached the highest figure on 
a certain date in September, subsequently went down, but the price 
during the whole period exceeded that which ‘prevailed at the 
date of conversion. The trial Court passed a decree on the basis 
of the price on the date of the plaint. In appeal, Rowever, it was 
held that the plaintiff was only entitled to the value as on the date 
when the conversion was brought to his knowledge, namely, the 
28th August. The plaintiff was held to be under a duty to mitigate 
damages by going into the market and purchasing other similar 
goods. Against this the plaintiff preferred a Second Appeal. 


G. Lakshmana for appellant. 
P. Somasundaram for respondent. 
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The judgment of the Court was delivered by 

Srinivasa Aiyangar, J—The main question in this Second 
Appeal bears on the correct measure of damages in a 
case in which the defendant, as the agent of the plaintiff, un- 
lawfully and without authority, disposes of mercantile goods 
belonging to the plaintiff. It has been found by the Lower 
Appellaté Court that the disposal of the goods by the defendant 
was wrongful, was without authority and that this was on the 
22nd August, 1920. Information of this wrongful sale appears 
to have been given to the plaintiff-principal on the 28th of the 
same month. The Lower Appellate Court has granted damages 
to the plaintiff-appellant on the scale of the market value of jag- 
gery which was the merchandise concerned on or about the 
28th August. This second appeal has been filed on behalf of 
the plaintiff and the argument has been addressed at consider- 
able length by Mr. Lakshmanna, the learned vakil for the appel- 
lant, that the principle on which the Lower Appellate Court 


< assessed damages payable to the plaintiff was wrong. His con- 


tention was twofold. In the first place, he argued that in all 
cases of conversion, the proper measure of damages must be the 
highest market value in respect of the goods at any time between 
the date of the conversion and the date of the verdict. This is 
what has been referred to in Sedgwick on Damages as “the 
highest intermediate value.” So far as it is concerned, it is 
impossible to accede to such a contention as the ‘general rule 
applicable to all cases without distinction. The principle.under- 
lying the grant of damages is undoubtedly this; the Court will, 
so far as money can do it, place the plaintiff in the same position 
in which he would have been if the wrong charged had not been 
committed. It is clear that, so far as the English cases go, there 
has been no definite rule that has been laid down by the learned 
Judges. In’Sedgwick’s book in paragraph 508 (a) the follow- 
ing illuminating passage occurs: 

“The most important point to be gathered from the English cases 
seems to be that the measure of damages is regarded ag very much at large 
and dependant upon the particular circumstances of the case, and that there 
ig no unalterable rule of the highest market value betwcen the date of 
conversion or breach and that of the tral”? 


Undoubtedly, if the principle governing the grant of da- 
mages is as stated above, it follows necessarily that in every case 
it is a question for the Court to determine what the proper 
measure is, having regard to all the circumstances, the date when 
the wrong is committed, the place where it is committed and the 
circumstances under which it is committed. It cannot at the 
same time be said that the rule of the highest intermediate 
value is not applicable to any case whatsoever. 
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There may conceivably be cases where that must be regard- 
ed as the proper measure, but the circumstances of the case are 
that the goods which are alleged to have been converted are ordi- 
nary goods of merchandise—jaggery, and with ,regard to this, 
there is no allegation before us and indeed there could be none 
that similar goods or goods of even similar quality were not 
obtainable or obtainable in sufficient quantity at that time and 
place. The rule with regard to damages applicable to cases of 
ordinary merchandise would undoubtedly be different to the 
rule applicable to articles of peculiar value, such as pictures 
and so on and also to such articles of special value as precious 
gems, pearls and so on. The goods in question having been 
ordinary goods of merchandise, we have to derive the proper 
measure of damages by the application of the principle already 
enunciated. Assuming then that on the 22nd there was this 
wrongful conversion, it follows that, as the plaintiff did not 
come to know of the wrongful conversion till the 28th, he 
could not have, by anything that he did, placed himself in a 
position to repair the damages done to him during the interval. 
The Lower Appellate Court has fixed the market value on the 
28th as the proper measure of damages. Mr. Lakshmanna 
has contended and properly contended that, even with regard 
to ordinary merchandise, it is reasonable that a person like the 
plaintiff should have a reasonable time to go into the market 
and purchase the requisite quantity in order that he may secure 
to himself the profit obtainable on a rising market. The next 
date after the 28th, with regard to which we have the market 
rate in the evidence before us, appears to be the 9th September. 
The evidence is that on that date jaggery of the same qiulity 
was sold at Rs. 412-0 per maund. It would have been neces- 
sary for the plaintiff to raise the necessary amount for the pur- 
chase of a large quantity of jaggery to go into the market and 
purchase the same. We are satisfied that the time till the 9th 
September would be a reasonable time to allow to the plaintiff 
for this purpose. Taking it so, it follows, that, if the plaintiff 
had wanted on the 9th September, to go into the market and 
replace the goods that he had been wrongfully deprived of, he 
would have had to pay Rs. 412-0 per maund. His own goods 


have been sold, according to the findings undisputed here, at- 


Rs. 4-7-0 per maund. The rate taken by the Lower Appellate 
Court for- awarding damages is Rs. 411-3 as on the 28th. 
We think that, taking all the circumstances into consideration, 
to take the rate on the 28th would be unreasonable and that 
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giving the plaintiff a few more days for the purpose of making 
and completing his arrangements, the rate on the 9th September 
should be taken. It follows from this that the plaintiff would be 
entitled to further damages at 9 pies per maund in addition to 
the amount of damages already granted to the plaintiff by the 
Lower Appellate Court. Mr. Lakshmanna has, for the purposes 
of his contention, referred to the case of Greening v. Wilkinson. 
That was a case of detainer and as pointed out by their Lordships 
of the Judicial Committee in Burmah Trading Corporation 
Limited v. Mirza Mahomed Ally, the principle for the award 
of damages in cases of proper conversion is different to the prin- 
ciple applicable to cases of wrong detainer. After all, a Court 
can only do its best by way of fixing the amount by the grant of 
which it will seek to place the plaintiff, as far as money can do 
it, in the same position in which he would have been, had not the 
wrong complained of been committed. In this case there can he 
no doubt whatever that, in the 16 or 17 days which the plaintiff 
would have had before the 7th September, he would have been 
able to replace all the goods that had been lost to him, by going 
into the market and purchasing the same. That, therefore, we 
must regard as the proper measure of damages in this case. Mr. 
Lakshmanna also contended that in the present case the defend- 
ant was the agent of the plaintiff and therefore in a fiduciary 
position. His contention apparently is that with regard to a 
person in a fiduciary position the rule as to damages must be 
different to the rule with respect to ‘other persons or wrong- 
doers. It is impossible generally to agree to any such proposi- 
tion... There may no doubt be, in the circumstances of the wrong- 
doer having been a person in a fiduciary character, room for rais- 
ing certain presumptions; but no such circumstances appear in 
the present case and there is no room, on the facts and cir- 
cumstances of the case .before us, for involving any such pre- 
sumption, the articles being ordinary articles of merchandise 
and there being no question as regards the quality or other- 
wise. And it is impossible in this case to say what the parti- 
cular legal positign of the wrong-doer was as to the amount to 
be awarded to the plaintiff for the loss of his property, and that 
alone is what we are concerned with in a case for damages 
for wrongful conversion. The same principle which we have 
adopted has been indicated and enunciated in the case of Man 





1, (1825) 1 C. & P. 625. 2 (1878) L.R, 51,A, 130. 
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ckubhai Navalchand v. John H. Tod’ by Mt. Justice Farran 
delivering the judgment of the Court. He says at page 635: 

“In the case of articles of common merchandise, the state of the 
market subsequent to the sale would afford the criterion by which to fix 
the loss.” : 

After all in this country the damages have to be fixed not 
by a jury but by the Court itself and the Court can only do so, 
taking into consideration all the circumstances; and so doing 
we have arrived at the conclusion already stated. The decree, 
therefore, passed by the Lower Appellate Court will be modi- 
fied in the manner suggested and we understand that,eby so 
calculating, the amount that would be payable by the defendant 
to the plaintiff would be Rs. 501-4-0. The decree of the Lower 
Appellate Court will be modified accordingly. In the circum- 
stances of the case we make no order as to costs of this Second 
Appeal. 

N.S. Decree modified. 


[FULL BENCH.] ri 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: — SIR Murray Coutts TROTTER, Kt, Chief 
Justice, Mr, JUSTICE DEVADOSS AND Mr. JUSTICE BEASLEY. 
Veerappa Goundan and others .. Accused* (Nos, 1, 2, 4, 

5, 6, 8 and 9). 

Criminal Procedawe Code {V of 1898), section 307—Reference by Ses- 
sions Judge emder—Permissbtlity—C onditions—Jurtsdiction and duty of High 
Couri in such reference—ll’hole case if open before High Court. 

By the Full Bench—A Sessions Judge ought not to refer a case tp the 
High Court under S. 307, Criminal Procedure Code, unless he comes to the 
conclusion that the verdict of the jury was one which reasonable men could 
not have arrived at on the evidence before then A mere disagreement with 
the jury, or a mere feeling that he would himself have come to a different 
conclusion will not justify the Judge in taking action under the section. 

In a reference under S. 307, Criminal Procedure Code, the High Court 
should confine itself to the question whether the Sessions Judge’s view of 
the verdict of the jury was justified by the evidence, and should confirm 
the verdict, 1f it is not unreasonable. 

By the Dimsion Bench-—A conviction based on thi evidence of only 
one witness is not necessarily illegal. i 


Reference under section 307 of the Code of Criminal Pro- * 


cedure, 1898, by the Assistant Sessions Judge of the Coimbatore 
Division in Case No. 91 of the Calendar for 1927. 


*Reference No. 8 of 1927. 27th January, 1928, 
3. (1894) I.L.R. 20 B. 633, 
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The Public Prosecutor on behalf of the Crown. 

K. Kuttikrishna Menon for accused. 

The Court (Phillips and Madhavan Nair, JJ.) made the 
following ` 

ORDER oF REFERENCE To A FULL Bencu. Phillips, J.— 
Fourteen persons were accused of dacoity and out of them the 
jury found accused 1, 2, 4, 5, 6, 8 and 9 guilty and acquitted the 
rest. The Assistant Sessions Judge disagreeing with the ver- 
dict of guilty has referred this case under section 307 of the 
Criminal Procedure Code. The Public Prosecutor opposed the 
reference. Mr. K. Kuttikrishna Menon, on behalf of the accus- 
ed, supported it and contended that in a reference under S. 307 
the whole case was open before this Court and that in the words 
of the section we should consider the entire evidence, and after 
giving due weight to the opinions of the Sessions Judge and the 
jury come to our own conclusion. His contention was that if on 
a consideration of all the evidence we differed from the 
opinion of the jury we were bound to acquit the accused. There 
is a conflict of decisions as to the exact functions of a Court to 
which reference under section 307 has been made. 

In Emperor v. Chellen * it would appear that the Court was 
of opinion that this Court should arrive at its own judgment 


“after giving due weight to the views taken by the Judge and 


the jury as to the guilt or innocence of the accused. This deci- 
sion really goes little further than the words of the section 
itself, a major portion of the judgment being devoted to a con- 
sideration of the meaning of the word “opinion.” In The Pub- 
lic Prosecutor v. Abdul Homeed.* it was observed at page 587: 
“As far as the case of the eight persons found guilty by the jury is 
concerned, the effect of the reference is to open up the whole case and to 
render it our duty to consider whether the evidence against each is sufficient 
to justify a conviction for all or any of the offences charged”; 
but it appears that the learned Judges held that there had been 
misdirection and material irregularity in the procedure. Neither 
of these cases, therefore, is really authority for the later decision 
in Nanni Kudumbaon v. Emperor,’ where a Bench of this Court 
consisting of Schwabe, C. J. and Wallace, J., seem to consider 
that a reference under section 307 re-opened the case entirely. 


* Schwabe, C. J., observed: 


“I think the result is that this Court, when faced with that duty, had 
to make up its own mind realising of course that it has a disadvantage in 





~ h (1905) I.L.R. 29 M. 91. 2. (1912) I.L.R. 36 M. 585. 
3, (1923) 45 M.L.J. 406. 
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not having seen the witnesses, but has a freer hand than the Court of Appeal 
geuerally has; and I think that if the Court comes to the conclusion on that 
evidence that it should not convict if the case came before it in the capacity 
of a trying Judge, and in arriving at that conclusion it must give due weight 
to the fact that other persons have taken other views and ‘have seen the 
witnesses; in such a case it is the duty of this Court to acquit the prisoner.” 

Wallace, J., remarks that in the case of a reference under 
section 307 
“the question whether the verdict in the case is to be for acquittal or for 
conviction is entirely open to the High Court, and left open to it to decido 
after considering the evidence and the opinions of the Judge and the Jury. 
The Court is bound in no way by these opinions, any more than a Judga 
trying a case with assessors, though he must give due weight to the opinion 
of the assessors, 1s bound to follow their opinion, I think we are as a 
Court bound to decide for ourselves whether the evidence on which the Jury 
based their verdict of ‘guilty’ is in our eyes sufficient to justify such a 
verdict,” 

From these two-judgments it would appear that the learned 
Judges thought that the case was re-opened and that no parti- 
cular weight should be attached to the verdict of the Jury. A 
different view has prevailed in Calcutta and in Emperor v. Golam 
Kader‘ Greaves, J., held that a verdict of the Jury could only be 
set aside if it is such that the Court is constrained to feel that no 
reasonable man could have come to that verdict. Again in Emperor 
v. Dhananjoy Raka! the prior decisions on the point were re- 
futed and it is observed: 

“But the trend of judicial opinion has been in favour of preference of 
the unanimous verdict of junes on whom the duty is imposed by S. 299 
to decide which view of the facts is true,” 


and again . 

“As we have said, the view propounded in the case ef Queen v. Sham 
Bagdi [(1873) 13 B.L.R. App. 19] still holds the ground, namely, that 
this Court should not interfere with a unanimous verdict of the jury unless 
we can say decidedly that we think that it is clearly wrong.” 


This view was upheld in Emperor v. Har Mohan Das 
which appears to be the latest case in that Court and Greaves, 
J.’s_ judgment is cited and approved, although in Mamat Ali 
v. Emperor’ Mukerjee, J., who was a party to Emperor v. 
Dhananjoy Raha’ seems to decide the case on the evidence with- 
out specifically coming to the conclusion that the verdict was 
perverse. There are two recent unreported cases of this Court, 
Reference No. 22 of 1924 and Reference No. 11 of 1925. In 
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the former case Coutts Trotter, C. J. and Madhavan Nair, J., 
adopted the view in Emperor v. Golam Kader“ and observed: 
“In this country the Jury system is part of the law of the land dealing 
with cases which the Legislature has enacted shall be tried by Jury. The 
country has taken that system for better or for worse,” 
and on that ground adopted the view of the Calcutta High 
Court. In the latter case Devadoss and Waller, JJ., seems to 
have taken it as settled that they could not interfere unless the 
verdict is a perverse one. I myself think that these later views 
of this Court are in accordance with the law. Section 307 (3) 
saysi, 

“In dealing with the case so submitted the High Court may exercise 
any of the powers which it may exercise on an appeal and subject thereto 
it shall, aftet considering the entire evidence and after giving due weight 
to the opinion of the Sessions Judge and the Jury acquit or convict. . . ar 

The powers of an Appellate Court are defined in section 
423 and clause (2) of that section is: 

“Nothing herein contained shall authorize the Court to alter or reverse 
the verdict of a Jury unless it is of opinion that such verdict is erroneous 
owing to a misdirection by the Judge, Jor to a misunderstanding on the 
part of the Jury of the law as laid down by him.” 

It, therefore, seems doubtful to me whether this Court is 
intended to be given greater powers under section 307 than it 
would have in an appeal from the same trial. The Jury are 
the ultimate judges of fact and their opinion is entitled to the 
utmost weight, and the mere fact that the trial Judge takes a 
different view does not seriously detract from the weight of the 
Jury’s opinion. When section 307 says that due weight shall 
be given to the opinions of the Sessions Judge and the Jury, it 
must be kept in mind that the opinion of the Jury ona question 
of fact is entitled to the very greatest weight. It, therefore, 
seems to me that in a case of reference it is not within the 
province of this Court to examine the evidence and decide for 
itself whether in its opinion the evidence justifies the verdict 
arrived at, but it should examine the evidence to see whether 
upon that evidence the verdict is such as a reasonable man 
could give. In view, of the conflict of opinion on this point 
and as references are constantly being made it seems desirable 
to refer the matter for the opinion of a Full Bench. 

We, therefore, refer this case for opinion as to whether 
the view expressed in Nanni Kudumban v. Emperor’ or the 
view expressed in Reference No. 22 of 1924 is the correct one. 
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Madhavan Nair, ]—I agree. In deciding the case referred 
to the High Court under section 307 of the Code of Criminal 
Procedure, I think the trend of opinion in this Court has been 
not to interfere with the verdict of the Jury unless it is clearly 
and manifestly wrong. As early as 1884 (see Queen-Empress v. 
Guruvadu?) this Court stated that 
“upon the decisions of this and other High Courts, we ought not to interfere 
upon any mere preponderance of evidence, or unless we are satisfied beyond 
reasonable doubt that the verdict is so distinctly against the evidence that 
it may be termed a perverse verdict.” 

This principle was cited with approval and the case was 
followed in Cr. Appeal No. 470 of 1892 (see Queen-Emrpress 
v. Chinna Thevan*®). In Reference No. 12 of 1925 referred to 
him owing to a difference of opinion between two learned Judges 
Spencer, J., after referring to Nanni Kudumban v. Emperor * in 
support of the position that a duty was cast upon the High Court 
of examining the entire evidence and coming to a conclusion as to 
the effect of that evidence whilst giving due weight to the opinion 
of the Judge and the Jury, stated that 
“ordinarily the High Court will not interfere with the verdict of the jury 
unless it is clearly and manifestly wrong and that this is the expression used 
in Queen-Empress v Mania Dayal [(1886) I.L.R. 10-Bom. 497] as to the 
condition that would justify the High Court convicting an accused who has 
not been found guilty by the jury or acquitting a person who has been found 
guilty by the jury.” : 

Apparently the learned Judge was not prepared to follow 
Nanni Kudumban v. Emperor to its fullest extent. In the case 
before us we are asked to interfere on the ground that the pre- 
ponderance of evidence and the probabilities are in favour of, the 
view taken by the Sessions Judge. The ground urged is support- 
ed by Nanni Kudumban v. Emperor, but is clearly opposed 
to the principle laid down in the earlier cases and given effect 
to in the recent decisions of this Court. In Reference No. 22 
of 1924, this Court has expressed the view that we can only 
set aside the verdict of a jury 
“if the verdict is such-that the Court is constrained to feel that no reasonable 
man can come to such a verdict.” : 

Though the whole case referred is left open for considera- 
tion by the High Court under section 307 of the Code of Criminal 


Procedure, I think that in giving due weight to the opinion of ` 





jury that opinion should not be interfered with unless it is 
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clearly and manifestly wrong. I agree for the reasons given 
by. my learned brother that the question proposed by him may 
be referred to a Full Bench. 

The Public Prosecutor on behalf of the Crown. 

K. Kuttikrishna Menon for accused. 

The opinion of the Full Bench was delivered by 

The Chief Justice —The Code of Criminal Procedure, 1898, 
is quite definite as to the position of the verdict of a jury in the 
case of an appeal from the verdict of a jury which is dealt with 
in Chapter XXXI. By section 418 it is enacted that 

"An appeal may lie on a matter of fact as well as a matter of law, 
except where the trial was by jury, in which case the appeal shall lie on a 
matter of law only.” 

And the same view is emphasized by section 423 (2): 

“Nothing herein contained shall authorize the Court to alter or reverse 
the verdict of a jury, unless it is of opinion that such verdict is erroneous 
owing to a misdirection by the Judge, or to a misunderstanding on the 
part of the jury of the law as laid down by him.” 

The inference is that the draftsman of the Indian Statute 
was familiar with the English Law as laid down in Solomon v. 
Bitton, and so far as concerned appeals meant to enact that 
state of things for India. It may be useful to examine that 
decision in reference to the state of the law as it then stood. 
Before the Judicature Act, applications for a new trial on the 
ground that the verdict of the jury was against the weight of 
the evidence came before a -tribunal whose decision was final 
unless an appeal was taken to the House of Lords, and that 
tribunal almost-invariably had as one of its members the Judge- 
who had presided at the trial If he was “dissatisfied with the 
verdict of the jury,” ie., did not agree with it, he communi- 
cated that to his brother Judges and it is obvious from the re- 
ports of the day that that view of the trial Judge carried great 
weight with the Judges who sat with him. In 1881, when 
Solomon v. Bitton was decided, the position was that applica- 
tions for a new trial came in the first instance before a Divisional 
Court, one of whose members might be the trial Judge, who 
could, express dissatisfaction with the verdict of the jury and 
communicate that opinion to his colleagues. But an appeal lay 


' to the newly constituted Court of Appeal, which ex hypothesi 


could not have the trial Judge as one of its metmbers—except 
of course by the accident of an intervening promotion. Solomon 
v. Bitton was tried by Lindley, J., as he then was; the jury 


10, (1881) L.R. 8Q.B.D. 176. 
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returned a verdict. for the plaintiff, and the application for a 
new trial came before a Divisional Court of three Judges, of 
whom Lindley, J., was one. He expressed himself as dissatis- 
fied with the verdict; and on that among other gtounds a new 
trial was ordered. The plaintiff appealed against that decision 
to the Court of Appeal, and the case came before Jessel, M. R., 
Brett and Cotton, L. JJ., none of whom had had any connection 
with the trial. They laid down the rule in these words at p. 177: 

“The rule on which a new trial should be granted on the ground that 
the verdict was unsatisfactory as being against the weight of evidence, 
ought not to depend on the question whether the learned Judge who tried 
the ‘action was or not dissatisfied with the verdict, or whether he 
would have come to the same conclusion as the jury, but whether the 
verdict was stich as reasonable men ought to have come to.” 


That pronouncement, made 48 years ago, has never been 
questioned in England, and is enshrined in an even more definite 
form in the Indian Statute, so far as appeals are concerned. Later 
judicial pronouncements have usually preferred the negative to 
the positive way of putting’ it, having regard to the fact that 
the onus lies upon the party who contends that the verdict of the 
jury should be set aside; and the task laid upon him is commonly 
‘defined as’ being to show “that the verdict was stich as no reason- 
able men could have come to.” Up to 1909 the English authorities 
of course relate to verdicts in civil cases. Appeals on the facts are 
now possible in England in criminal cases at the instance of the 
accused subject to certain safeguards. It is enacted by section 3 
of 7 Edw. VII c. 23: 

“A person convicted on indictment may appeal under this Act to the 
Court of Criminal Appeal : . . . (b) with the leave of the Court of 
Criminal Appeal or upon the certificate of the Judge who tried him that 


it is a fit case for appeal against his conviction on any ground qf appeal 
which involves a question of fact alone. . . .” 


The English decisions on this section are thus summarised 
in the last edition of Archbold at page 337 and I have satisfied 
myself that the summary is accurate. 

Verdict against the weight of evidance.—In order to succeed 
on this ground it is necessary to show that the verdict is unreason- 


able or cannot be supported having regard to the evidence. It, 


is not sufficient to show merely that the case against the appel- 


lant was a very weak one; . . . . nor is it enough that the 
members of the Court of Criminal Appeal feel some doubt as to 
the correctness of the verdict . . . . nor that the Judge of 


the Court of trial has given a certificate on that ground. 


F.B. 
Veerappa 
Goundan, 

Inve, 





Coutts 
Tiotter, C.J. 


F, B. 
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But the Indian Act has provided for Hhother contingency 
than that of appeal. It gives power to the Sessions Judge to 
send up a case 1o motu to the High Court in certain circum- 
stances. Those circumstances are defined in section 307 (1) and 
are that the Judge should (a) disagree with the verdict of the 
jurors or the majority of the jurors, and (b) be clearly of opinion 
that it is necessary for the ends of justice to submit the case. 
That seems to indicate that something more should be in the 
Judge’s mind than a mere disagreement with the jury, or a 
mere feeling that he would himself have come to a different 
conclusion. That something more must be a conclusion that 
the verdict was one which reasonable men could not have arrived 
at on the evidence before them. 

That being the duty of the Sessions Judge we have to look 
at sub-section (3) to ascertain what is the duty of the High Court 
The duty is there defined as follows: 

“It (ie, the High Court) shall, after considering the entire evi- 
dence and after giving due weight to the opinions of the Sessions Judge 
and the jury, acquit or convict the accused.” 

The wording of the sub-section is most unfortunate; it 
appears on the face of it to leave open the very question which 
has now arisen for our decision, and to leave us without real 
guidance upon it. Are we to take it that when the Sessions 
Judge submits such a case to the High Court, the whole matter 
is re-opened and that we are to try, the case as if there had 
been no trial at the Sessions at all, or are we to have regard to 
the principle that the verdict of a jury shall not be upset unless 
in the opinion of the High Court it is unreasonable and involves 
a miscarriage of justice? A Bench of this Court consisting of 
Sir Walter Schwabe, C. J. and Wallace, J., took the former view 
following some earlier authorities in this Court. The Calcutta 
High Court has preponderantly inclined to the latter view. Ona 
direction “to give due weight to the opinions of the Sessions 
Judge and the jury” when those opinions are in conflict, it is easy 
to urge that, as they cancel one another, the High Court must go 
into the matter ge novo; and the use of an imponderable adjective 
like ‘due’ deprives us of an assistance which I feel that the 


. Statute should have given us. 


As has already been said, it must be supposed that the sub- 
mission by the Judge involves that in his opinion the verdict 
of the jury was perverse or unreasonable or altogether against 


‘the weight of the evidence whichever phrase be preferred. 


When the case comes up to the High Court, it seems to us that 
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we can and should, without shirking any duty imposed upon us by 
the statute, confine ourselves to the question “Was the Judge’s 
view of the verdict justified by the evidence?” and if we think it 
was not, to confirm the verdict of the jury. The jury is clearly 
made primarily the tribunal to find the facts; and when they 
have found them in one direction or the other, it is not for us 
to interfere unless the verdict is unreasonable. Assuming that 
Sessions Judges do not act under section 307 unless that is 
their view of the verdict in question (and they clearly ought 
not to act unless it is their view), we think that the duty of the 
High Court is discharged when it expresses its agreement or 
disagreement with that view of the Sessions Judge. In this 
case we think that the Divisional Bench was quite entitled to 
take the view (as it obviously did) that there was no sufficient 
material before it to conclude that the learned Sessions Judge 
was justified in so regarding this verdict and we remit the case 
to the Divisional Bench with this expression of our opinion. 
[On receipt of the opinion of the Full Bench the reference 
came on for hearing before»Phillips and Madhavan Nair, JJ.] 


K. Kuthkrishna Menon for accused. 

K. N. Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

The judgment of the Court was delivered by 

Philips, J—In accordance with the opinion of the Full 
Bench it is mecessary for u$ to consider the evidence not so much 
with a view to forming our own opinion on the facts disclosed 
but to seeing whether the verdict of the jury was such as could 
be come to by a reasonable man. We have been taken through 
the evidence and it is unnecessary now to discuss it in detail for 
we are satisfied that there was evidence upon which the jury 
could base their verdict. The contention that it is illegal to con- 
vict a man on the evidence of only one witness cannot be sup- 
ported. It must entirely depend on the circumstances of each 
case and certainly there is no proposition of law which justifies 
such a theory. We must, therefore, reject the reference of the 
Assistant Sessions Judge and convict the accused 1, 2, 4, d, 6, 8 
and 9 and sentence them each to three years’ rigorous imprison- 
ment under section 395, Indian Penal Code. 


A.S.V. Reference rejected and Accused cowicted. 


—_— 


F. B, 


Veerappa 
Goundan, 
in re. 


Coutts 
Trotter, C. J. 


Phillips, J. 
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[FULL BENCH.] 
IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 


PRESENT:—Sik Murray Coutrs TROTTER, Kt., Chief 
Justice, MB. JUSTICE BEASLEY AND Mr. JUSTICE MADHAVAN 
Nar. À 


The Commissioner of Income-tax, Madras .. Referring O fficer* 
Uv 
A.L.A.R. Brothers, Devakotta .. Assessees. 
Income-tax Aci (XI of 1922), S. 10 (2) (t#)—Borrowed capital used for 
a separate branch of the business—Fature of this branch of business and 
loss of amouni—Assessment for the year following the year of loss— 
Interest paid on borrowed capital during the year of assessment—Deduction 
of. 
If a person who is carrying on a banking business borrows eye 
and invests it m a piece-goods business which is only a separate branch 
of his business and that business subsequently fails and the sum invested is 
lost, interest paid on the borrowed money during the year of assessment 
following the year of loss can be lawfully claimed as a deduction under 
S. 10 (2) (iii) of the Income-tax Act in computing the profits and gains 
of the banking business for the year of assessment. 

Case stated under section 66 (3) of Act XI of 1922 by the 
Commissioner of Income-tax, Madras, referring to the High 
Court for its opinion, the following question, vis.: 

“If a person who is carrying on a banking business borrows money 
and invests it in a separate piece-goods business and that business subse- 
quently fails and the sum invested is lost, can interest on the borrowed 
money be hawiully claimed as a deduction’ under section 10 (2) (iii) in 
computing the profits and gains of the banking business for the year of 
account following the year of the loss?” 


‘Case stated by the Commissioner of Income-tax, Madras, is as 
follows :— 

In pursuance of the above order I have the honour to refer 
the following case for the decision of the Hon’ble the Judges of the 
High Court. 

2. The petitioners are A.L.A.R. Brothers, Devakotta, who 
are assessed to income-tax as an unregistered firm. 

3. They have banking and other businesses at several places in 
this Presidency and in Burma. To each of these businesses they 
have allotted capital, and for each business separate sets of accounts 


. are maintained so that the profit or loss of each business can be 


separately worked out. 
4, They have a banking business at Madras known as the 
A.L.A.R. Firm. This business is almost wholly carried on with 





*Ref. Case No. 19 of 1927. 19th April, 1928, 
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borrowed capital. In the year 1910 they opened a piece-goods 
business at Madras under the name of Ramaswami & Co. and 
financed it from time to time with the money borrowed by their 
banking business. According to Chetti custonr interest was being 
charged in the accounts of Ramaswami & Co, on advances made 
by the A.L.A.R. Firm corresponding credit being given in the 
accounts of the latter, ` 


5. The piece-goods business sustained severe losses and was 
finally closed in 1923-24. The total losses up to that year were 
ascertained to be over 10 lakhs. The loss of each year was allow- 
ed in the assessment made on the petitioners in the succeeding 
year. . 


6. In the year of account 1924-25 Ramaswami '& Co. made 
no purchases or sales and maintained no separate accounts. There 
were outstandings to the extent of Rs. 79,000, but most of them 
were irrecoverable. No active steps were taken to realise any of 
them. Some of the debtors were insolvents. When the business 
was closed in 1923-24 it was found that advances made to it by 
the A.L.A.R. banking firm amounted to Rs. 11,09,425 practically 
the whole of which was lost. In spite of such loss the sum of 
Rs. 11 lakhs was shown in the books of the A.L.A.R. Firm as an 
outstanding due to that firm, and a notional credit entry of 
Rs. 107,653 was made as representing the interest supposed to have 
been received from Ramaswami & Co. on such advances, though as 
a matter of fact Ramaswami & Co. had ceased to exist and there 
were no available assets of that business out of which the A.L.A.R. 
Firm could recover even partially the advances made by it. 


7. In assessing the profits of the A.L.A.R. banking firm in 
the following year (1925-26) the Income-tax Officer’ treated this 
notional credit of interest, vis., Rs. 1,07,653, as a business receipt 
in accordance with the entries in the books, and similarly allowed 
as business expenditure the whole of the interest on borrowed 
capital debited in the books. The petitioners claimed that the above 
sum of Rs. 1,07,653 ought to be deducted from the computed pro- 
fits of the A.L.A.R. banking business as the said sum represent- 
ed according to them a loss sustained by Ramaswami & Co. in the 
piece-goods business in the year of account. The Income-tax 
Officer rejected the claim on the ground that the petitioners had 
not carried on any business in the name of Ramaswami & Co. in 
the year of account and could not, therefore, have sustained any 


such loss in that year. An extract of the Income-tax Officer’s 


order is appended—Exhibit A. 


: 8. On appeal the Assistant Commissioner held that the sum 
of Rs, 1,07,653 had been wrongly taken into account as a receipt 
of the petitioner’s banking business. But he held that if this 
receipt shown in the books was to be ignored, a proportion of 


R—76 


F. B. 
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the interest shown as paid on capital borrowed by the banking busi- 
negs should also be left out of consideration on the ground that part 
of the capital borrowed had not been used in any business in the 
year of account as it had been lost in the piece-goods business in 
the previous years and was, therefore, no longer available. He 
accordingly computed the profits of the banking business by leaving 
out of account the receipt of Rs. 1,07,653 and disallowing under 
the head of interest payments a sum bearing the same proportion 
to the total of such payments as the capital used and lost in the 
piece-goods business bore to the total borrowed capital of the bank- 
ing business. The interest so disallowed amounted to Rs. 99,571. 
Ah extract of the Assistant Commissioner’s order is appended 
Exhibit B. 

-= 9, The petitioners applied to the Commissioner for a revision 
of the Assistant Commissioner’s order and also for a reference to 
the’ High Court under section 66 (2) of the Income-tax Act. My 
predecessor refused their requests. Copies of his orders are append- 
efi\—Exhibits C and D. 
, 10. On an application under section 66 (3) of the Act the 
High Court passed the following order: 

“That the applicants berem do file in Court the points on which they 
want the Commissioner of Income-tax 1o state a case to the High Court in 
a clear and concise form and serve a copy of the same on the Commissioner 
of Income-tax, Madras, and that afier such service the said Commissioner 
of Income-tax, Madras, shall stnte a caso to the High Court, Madras, 
on the facts which in his opinion bear upon the question, and 

(2) that this application be posted for hearing after the receipt of the 
statement from the Commissioner of Income-tax, Madras.” 

11. After a discussion with me the vakil for the applicants has 
now formulated the following question (and I believe has filed it 
in Gourt): 

“If a person who is carrying on a banking business borrows money 
and invests it in a separate piece-goods business and that business subse- 
quently fails and the sum invested is lost, can interest on the borrowed 
money be lawfully clatmed as a deduction under section 10 (2) (ili) in 
compilting the profits and gains of the banking business for the year of 
account following the year of the loss?” 

12. Section 10 (2) (iii) of the Act runs as follows :— 

“In respect of capital borrowed for the purposes of the business, 
where the payment of interest, thereon is not in any way dependent on 
the earning of profits, the amount of the interest paid” 

As I understand this clause, it provides for an allowance out 
of the profits and gains of a business in the year of account of the 
amount of interest paid in respect of capital borrowed and utilised 
or employed in the business. The expression “borrowed for the 


„purposes of the business” must, it seems to me, be taken to mean 


borrowed with a view to its being employed in the business and 


t 
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actually so employed in the year of account for the purposes ‘of 
earning or producing the profits and gains of that year. In offttr 
words, what determines that a particular sum is borrowed for the 
purpose of the business is not the intention of the borrower at 
the time of the borrowing whether carried into effect or not, 

the actual utilisation of the sum for producing the profits and gaiis 
of the business in the year of account. wee 


13. The contention of the petitioners is that the whole of their 
borrowed capital was borrowed for the purposes of their banking 
business and that it was one of those purposes to finance Ramaswami 
& Co. My answer to that must be that the profits and gains 
against which this allowance is claimed are those of the year of 
account 1924-25 and that in that year it could not have been one 
jof the purposes of the petitioners’ business to supply funds to Rama- 
swami & Co. since the business done under that name had ceased 
to exist. The sums advanced to Ramaswami & Co had been los 
and were no longer available to be employed as capital of any busi- 
ness that was being done by the petitioners. In my opinion, there- 
fore, the question must be answered in the negative on the ground 
that the sum on which interest is claimed was not capital employed 
in the petitioners’ business in the year of account. 


M. Patanjali Sastri for Commissioner of Income-tax. 

K. V. Krishnaswams Aiyar and V. Rajagopala Aiyar for 
Assessees. 

The Court expressed the following 


OPINION.—The assessees here are a Nattukottai Chetti firm 
who trade under the vilasam of A.L.A.R. and their primary 
business is the usual Nattukottai Chetti business of banking 
and money-lending. They also trade in other ways and under 
the style of Ramaswami & Co., did a considerable piece-goods 
business in Madras which was opened in 1910. A.LVA.R, 
traded almost entirely on borrowed capital The question is 
whether they are entitled to deduct from their income-tax , sess- 
ment interest paid on that part of the borrowed capital whic they 
had put into Ramaswami & Co. That branch of their business 
was unsuccessful. It had to be closed in 1924 and it was found 
to have sustained a loss of Rs. 11,00,000 odd. Substantially, two 
points were put forward against the claim of the assessees to 


make the present deduction. It was said first that the business | 


of Ramaswami & Co. was quite separate and distinct from that 
of A.L.A.R. and that interest paid on money devoted to the 
purpose of providing trading capital for Ramaswami & Co. 
was not a deduction that could be allowed in the assessment ef 
A,L.A.R. For this, on the findings, we can see no warrant. 


F. B 
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There is nothing in the name; Ramaswami & Co. in effect 
was A.L.A.R. and the case does not seem to us to be different 
from that of two departments of one big store. Spencer & Co., 
Ltd., to take a familiar instance, carry on the business of Chemists 
and Druggists at one end of their buildings and that of haber- 
dashers at the other end, and for all I know they may for their 
own purpose keep the accounts of these two branches of their 
activities separate. It is obviously important for a modern mul- 
tiple store like Whiteleys or Herrods or Spencers here to know 
how each branch of their business is doing, whether it is making 
a profit or a loss, so that, if one particular activity is shown to 
be carried on at a loss, it would be open to them to close down 
that branch of their general business. Nor does it seem to 
matter that the piece-goods business conducted under the name 
of Ramaswami & Co. was carried on in a separate building in 
another part of Madras. In our opinion the findings preclude 
any inference that these were two separate and distinct businesses. 


| The second point taken was that, as the piece-goods. busi- 
ness had been shut down.in the year 1924, and did not function 
in the year of assessment, 1924-25, it cannot be said that the 
capital which had been borrowed was employed in the business 
during the year of assessment. The money was borrowed for 
the purposes of business and was employed in the business for 
its purposes until it was lost. Nevertheless interest had to be 
paid on it and the test seems to us to be not whether it continued 
to be‘available for the purposes’ of the business during the year 
of assessment, but whether it was in its origin money ‘borrowed 
as capital for the assessees’ business and whether interest was 
in. fact paid on that borrowed capital (existing or lost) during 
the year of assessment. We, therefore, answer the question 
propounded in the affirmative, safeguarding ourselves by say- 
ing that the word ‘separate’ in the question framed is perhaps 
an unfortunate ambiguity, and on the facts of this case means 
no more than that the business was carried on by A.L.A.R. in 
separate departments of which the unfortunate piece-goods de- 
partment conducted under the style of Ramaswami & Co. was 
one. ,Costs fixed at Rs. 250 will be paid to the assessees by the 
Commissioner of Income-tax. 


N.8. Reference answercd im favour of the assessees. 


LV] : THE MADRAS LAW JOURNAL REPORTS, 607 


Endowment Board jurisdiction where the public nature of the 
temple is disputed or where there is no temple within the defini- 
tion of the word ‘temple’ in section 9 ( 12). 

It is also contended that even if section 7 ‘is valid, the 
Religious Endowment Board is not properly constituted as there 
has been no notification issued by the Government as required by 
section 10. 


By consent of payties these questions were treated as pre- 
liminary issues. 


It is argued by Mr. Rangachari for the plaintiffs that 
Madras Act I of 1925 is not a valid Act as it was not passed in 
a ce with the provisions of the Government of India Act 
of 1919 and that it was not competent for the local Legislature 
to validate the act or acts done under that Act by any subsequent 
enactment as it would virtually be doing indirectly what the law 
prohibits to be done directly. For the purpose of this argument 
I shall assume that Madras Act I of 1925 was invalid and it 
is, therefore, not necessary for mé to discuss the various reasons 
given in the plaints and the question is, where an Act of a Sub- 
ordinate Legislature is invalid owing to the non-compliance of 
certain conditions required by an Act of Parliament which consti- 

tutes the Subordinate Legislature, whether the passing of a fresh 
"enactment which complies with the requirements of the Imperial 
“Act and which is-validly“passed and which validates ‘acts done or 
Boards appointed under the provisions of the Act would be shira 
vires of the Legislature and invalid. 


There can be little doubt that a Subordinate Legislature çon- 
stituted by an Imperial Act of Parliament is, so far as matters 


within its competence are concerned, supreme. I need only refer - 


to the following observations of their Lordships: of the:Privy 
Council in Empress v. Burah': 


“The Indian Legislature has powers expressly limited by the Act of 
the Imperial Parliament which created it, and it can, of course, do nothing 
Leyond the limits which circumscnibe these powers. But when acting within 
these limits, it is not in any sense an agent or delegate of the Imperial Parlia- 
ment, but has, and was intended to have, plenary powers of legislation 
as large, and of the same nature, as those of Parliament iteelf.’? 


So far as legislation regarding religious ‘endowments is 


concerned, it clearly falls within the powers of the Madras 
Legislature and it is not disputed that Madras Act II of 1927 
(ee 


- +> 1, (1878) LL.B, 4 Ov172 at 180: LR 5 LA. 178 (PO). 
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has been validly passed. Section 7 is the only section to which 
objection is taken. 

The only question is whether the Legislature can validate 
acts done under a former enactment which owing to its not 
complying with certain requirements of the Government of India 
Act is invalid. 

‘It is not disputed that if the Religious Endowment Board 
was constituted without any legislative authority by the Local 
Government and was for that reason ifcompetent to exercise 
its functions, any subsequent legislation can validate the con- 
stitution of the Board as from the date of its constitution by 
the Government. It is also clear that the subjects dealt with 
by Act II of 1927 are subjects which the local. Legisiatiire is 
competent to deal with. I do not think the mere fact that there 
was a prior ineffectual attempt to legislate would take away 
from the Legislature the power to pass a subsequent enactment 
relating to the same subject-matter and to validate acts done or 
bodies constituted under the prior enactment. 

In Trustees of the Otiawa Roman Catholic Separate Schools 
v. The Quebec Bank,” the Legislature of Ontario purported to 
authorise the appointment of Commissioners to take over the 
management of certain Roman Catholic Schools. Commis- 
sioners were appointed and they carried out their duties and 
for the purposes of the schools drew and expended money stand- 
ing to the credit of the trustees of the Roman Catholic Schools. 
Then the Statute 5, Geo. V e. 45 under which they acted was 
declared by the Privy Council to be invalid. Thereupon the 
Legislature of Ontario passed 7 Geo. V c. 60 declaring that 
the expenditure incurred by the Commissioners under the invalid 
Legislature must be deemed to have been made for at the request 
of the trustees for the Roman Catholic Schools. The question 
was raised as to the validity of 7 Geo. V c. 60 and it was held by 
their Lordships of the Privy Council that the Act was not invalid. 
Lord Dunedin observed as follows: 

‘‘The claim against the Quebec Bank would be obviously good at 
‘common law. The bank was the debtor of the appellants, and it would be 
no defence to say that they had paid the money to a Commission whose autho- 
uty was based on an Act of the Provincial Legislature which had been 


- declared to be stra vires. The real defence to the action lies in the latter 


siatute -quoted above. It ıs equally clear that this statute by its terms pro- 
vides. a- complete defence. The only real question 1s, therefore, whether 
that statute also is wira vires, It can only so be held 1f it contravenes the 











2. (1920) A.C. 230. 
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aie to 8. 98, sub-section (1) of the British North Ameriea Act, or, 
tin other words, if it prejudicially affects a right or privilege of the appel- 
„Jants For indubitably in other respects it is a measure dealing with civil 
“rights and as sueh within the domain of the provincial legislature. ’? 
After pointing out that the Act does not offend against S. 93, 
sub-section (1), their Lordships of the Privy Council held that 
the statute 7, Geo. V o. 60 was not ultra vires. | 


In the present case it cannot be said that Act II of 1927 
offends against any of the provisions of the Government of 
India Act or legiskates on matters not within the competence 
of the local Legislature. It is difficult to see why the observations. 
of their Lordships of the Privy Council would not apply equally 
to the facts of the present case. 


Colonial Sugar Refining Company, Limited v. Irving’ is 
also a case in point. In that case certain duties on sugar were 
levied under an erroneous impression that the fact that the 
Minister had moved a resolution for the levy of such duties 
was a valid ground for the imposition. An Act was subse- 
quently passed which authorised the levy of the duty as from 
the date on which they were begun to be levied. It was held 
by their Lordships of the Privy Council that the Act was within 
the competence of the local Legislature and validated the previous 
levy. Their Lordships observed: j 

“Between October 8, 1901, aud July 26, 1902, the respondent demanded 


from the appellants ın respect of 6,700 tons of sugar produced in Queensland, 
sums amounting in the aggregate to £20,100 as duty imposed on manufac- 
tured sugar, in accordance with the resolution. The appellants disputed their 
liability and deposited the amount in accordance with statutory provisions 
for that purpose. It is unneeossary now to discuss whether the payment of 
the duty could have been enforeed before the passing of the Eteise Tariff, 
1902, and it is not now disputed that the, appellants are liable for the duty 
if the Act imposing the duty as from October 8, 1901 was within the powers 
of the Parliament.” 


vir 


This case is clear authority for the view that acts done” 


without authority and which, therefore, would be invalid can 
be validated by subsequent legislation if the legislation is within 
the ambit of the powers of the Legislature. 

This is not a case where an enactment which is invatid in 
law as net complying with certain provisions of the Government 
of India Act has been declared to be valid. On the contrary that 


enactment is expressly repealed and all that section 7 does is to- 


validate Acts done under that enactment. As I pointed out be- 


« 





8. (1906) A. O. 860. 
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fore, the legislation was on matters within the competence of the, 
Madras Legislature and if no previous Act had been passed and, 
the Board constituted without legislative sanction was invalid, 
for want of.legislative sanction, there was nothing to prevent, 
the Legislature from passing an Act validating the constitution 
of the Board as from the date when it came into existence. All, 
that section 7 does is to validate certain Acts done and this I” 
think is within the competence of the Legislature. To hold, 
otherwise would mean that where a previous legislation has been’ 
infructuous owing to the non-compliance with certain require- 
ments, imposed by the Government of India Act, the Legislature 
would bave no power by a subsequent enactment to validate 
Acts done bona fide under the previous enactment, or even to 
legislate on the same matter. No authority has been cited 
by Mr. Rangachari for this broad proposition. He has refer- 
red to Broom’s Legal Maxims, p. 375. It is no doubt a general 
maxim that you cannot do indirectly what the law prohibits to 
be done directly. But I do not see how by enacting section 7 
of Act II of 1927 there has been any evasion of the law or 
any indirect getting over the provisions of the Government of 
India- Act. 

‘It is also argued that as the previous Act was invalid, it 
is only the Imperial Parliament thaf could validate Acts done 
under it and reference was made to 'Keith’s Responsible Govern- 
ment in the Dominions, Vol. III, p: 1325. I do not see any- 
thing in the passage referred to in the Keith’s book which states 
that it is only the Imperial Parliament that can validate Acts done 
in pursuance of an enactment of a subordinate legislature which 
is invalid. The fact that the Imperial Parliament passed Acts 
to validate certain enactments of Colonial Legislatures which 
were invalid cannot prevent the validation of Acts done in pur- 
suance of invalid Acts passed by the subordinate legislature 
assuming that the Acts which it validates are Acts which could 
be legislated upon by it. 

I am of opinion that section 7 of the Madras Act II of 
1927 was validly enacted by the local Legislature. 

+ ` As regards the argument that there is no valid Board con- 
stituted owing to the want of notification under section 10, 
I think that section 24 of the General Clauses Act applies to the 
present case. If section 7 is valid, a fresh notification is not 
necessary as the notification already issued would be valid. The 
mere fact that section 10 states that the Local Government may 
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by notification direct the constitution of a Board does not make it, y eae 
obligatory on the Government to do so where there is a prior. Pandara 


valid notification. All that section 10 does is to enable Govern! pagbadhl 
ment to issue a fresh notification after cancelling thé old one. f Sir 
. . . Me T. va 

The next question is as regards section 84. Section 84 runs Aya. 

as follows:— i 
(1) If any dispute arises as to whether a math or temple is one to 

which this Act applies or as to whether a temple is an excepted temple, such 
dispute shall be decided by the Board. . 


(2) A trustee affected by a decision under sub-scetion (1) may within” 
one year apply to the Court to modify or set aside such decision, but, sytbyect 
to the result of sueh applieation, the order of the Board shall be final 

I am of opinion that it is within the competence of the Board 
to determine whether a math or temple is a public institution 
where the trustee or Matathipathi alleges that it is a private én- 
dowment or temple not falling within the Act. : 

Section 2 of the Act is general. It says that the Act extends 
to the whole of the Presidency of Madras except the Presidency 
Town and applies, save as hereinafter provided, to all Hindu 
public religious endowments. . 

Section 3, clause (a) gives the Local Government power, 
after consulting the Board, to exempt any such endowment from 
the operation of all or any of the provisions of the`Act, or vary, 
alter or cancel such exemption. mso A BM 

Section 4 enacts that nothing in this Act shall apply to any 
math or temple whose avetage annual gross income including 
income from endowments connected therewith for a period of five 
years immediately preceding the commencement of this Act was 
less than Rs. 500 in the case of maths and Rs. 250 in the case 
of temples. But even in such cases the Local Government has 
power to issue a notification declaring that all or any of the 
provisions of the Act shall apply to such math or temple. “2 

Section 9, clause (7) defines math as an institution for the: 
promotion of the Hindu religion presided over by a person‘ 
whose duty is to engage himself in spiritual service or who 
exercises or claims to exercise spiritual headship over a body- 
of disciples and ‘succession to whose office devolves in accordance 
with the directions of the fourider of the institution or is regulat- 
ed by usage; and includes places of religious worship other 
than a temple or places of religious institution which are appur- 
tenant to such institution. : 

Temple is defined as meaning a place, by whatever desig- 
nation known, used as a place of public religious worship and 
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‘dedicated to, or for the benefit of, or used as of right by, the 
Hindu community, or any section thereof, as a place of religious 
worship. l 

- Section 2 being general and applying to all Hindu public 
religious endowments except such as are excluded by the pro- 
visions of the Act, it seems to me to be clear that, where a ques- 
tion arises betweeri a Matathipathi or Dharmakartha on one side 
and the Board on the other as to whether the Religious Endow- 
ment Board has jurisdiction, section 84 gives the Board power 
to determine that question subject to the right of the trustee 
undef clause 2 to apply to the Court to modify or set aside the 
decision of the Board. 

- It is ‘contended by Mr. Rangachari that before the Board 
can assume jurisdiction the institution or temple must be one 
which does not fall within the exceptions stated above and that 
where that question itself is in dispute, the Board would have 
no authority to act under the-Act and must file a suit as other- 
wise the Board would really be adjudicating on a matter in which 
it is a party. | 

Section 84 is general and says that if any dispute arises as 
to whether a math or temple is one to which the Act applies or 
as to whether a temple-is an excepted temple, it is the Board 
that.shall settle the dispute. : ` 

Section 84 does not make any exception as to the class of 
disputes that give the Board competence to decide matters in 
issue. 

.. Where, however, there is no temple in existence as a place 
of public worship when the Act came into force, it is difficult to 
see-how section 84 can give any power to the Board to call upon 
the trustees to account for the endowed properties or direct them 

“to rebuild the temple or to apply the income in a particular 
v manner. 

Section 9, clause (12) clearly contemplates a temple in actual 
existence as a place of public worship. There is nothing in the 
Act or in section 84 which says that the trustees shall have juris- 

_ diction to decide the way in which the income of the particular 
endowments attached to temples which before the Act came into 
force ceased to exist as places of public worship is to be applied. 
That is a function which ordinarily belongs to Civil Courts. 

So far as Suit No. 424 of 1926 is concerned, it is not dis- 

jputed that all that remains are the ruins of a temple which fell 

-sinto ritins or was demolished’ several years ago. The report 
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`- filed (Ex. A) as to which there is no dispute makes this clear. 
It is no doubt true that certain properties are described as 
Devaswom properties and probably their income was used by the 
members of the Tarwad at least in part for the performance of 
worship in the temple. But I do not think the fact that there 
are some properties attached, the income of which should be 
devoted to the temple, would give the Board jurisdiction either 
to direct the restoration of the temple or to invoke the doctrine 
of cypres for the purpose of dealing with the income. 


So far as C.S. No. 424 of 1926 is concerned, there must be 
a decree in favour of the plaintiff declaring that the Act, does 
not apply to the Kottamalai properties and that the Board has 
no jurisdiction to interfere in the matter. An injunction will issue 
restraining the Board from exercising any of the powers con- 
ferred on the Board by the Act with referende to the temple or 
interfere with the plaintiffs’ management and enjoyment of 
the properties. The Board will pay the plaintiffs one-half costs 
of the suit. i 

As regards the other suits, I decide the preliminary issues 
against the plaintiffs. It will be declared that section 7 of Act 
II of 1927 is not ultra vires but was within the competence of 
the Legislature and that the Board as at present constituted has 
power and jurisdiction to act under the Act. As the suits have 
“been posted for hearing to-day on the other issues I shall pro- 
ceed to dispose of the other issues. 


Mr. Rangachariar says he does not press the other issues 
in C.S. No. 574. It is dismissed with costs. In C.S. Nos. 168, 170 
and 412 it is argued by plaintiffs’ vakil that a right of suit still 
remains to plaintiffs even though the Board has held the temples 
to be public temples as that right i is not taken away by the new 
Act, which only validates acts done under the old Act. I have 
held that the acts of the defendants under the old Act have been 
validated and that the Board has the power to decide under sec- 
tion 84 corresponding to section 80 of the old Act whether a 
temple is public or private. Having regard to the frame of the 
present suits I do not see how an injunction can issue having 
regard to sections 7 and 84 of this Act. Assuming without decid- 


ing that a suit would lie for setting aside the Board’s decision ` 


that the temple is a public temple, such a suit would only lie in the 
Court where the temple is situate., As regards C.S. No. 169 
it is argued that the Board has not decided the question that 
the temple was public. It is stated that the Board by its letter 
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dated 20th November 1925 stated that having regard to the deci- 
sion in Muthiah Chetty v. Periannan Chetty* the present 
temple is a public temple as it was similarly situated. If this 
order is not an order declaring the temple to be public after 
due enquiry, then the matter must be deemed to be still pend- 
ing and the Board can enquire into the matter under section 84 
and pass final orders. I do not see how I can grant the prayers 
in the plaint which are confined to declaring the Act to be 
invalid and for an injunction restraining the defendants from 
acting. In C.S. No. 64 of 1927 it is argued that no enquiry was 
held under section 84 and the vakil wants an enquiry. The 
Board on the allegations of the plaintiff that 50 illams were 
interested in the temple held it was a public temple. I do not 
think I have any jurisdiction to go into the matter of the temple 
situated in Malabar being a public or private temple. The 
plaintiffs ought to have filed a suit in Court having the juris- 
diction as regard the temple. As a temple belonging to several 
families may still be private if it originally belonged to one family 
which in course of time became divided into several branches. I 
think the Board will save expenses and litigation if they would 
rehear the matter and decide on the evidence plaintiff may 
adduce. 

As regards No. 624 Mr. Ramachandra Aiyar wants an ad- 
journment. I see no grounds to grant further time. The parties 
ought to have been ready. The case was on board several times 
and when I disposed of the preliminary issues on the Ist August 
I intimated my decision but the parties said they wanted time to 
consider. I said I would give judgment later on to enable them 
to be ready to go on with the other issues if they pressed them. 
I think the plaintiff had ample time. As regards No. 372 of 1926- 
the plaintiff wants to raise an additional issue as to allegations 
in para. 10 as to a treaty with the Government. No summons 
has been taken out for an additional issue. I see no grounds 
to raise any additional issue at this stage. No application was 
made even when the case was taken up on the 1st August. 

Suits Nos. 390, 409, 384, 248, 383, 372, 168, 412, 169, 170 
and 338 of 1926, 64 of 1927, 574 and 624 of 1925 will be dis- 


.missed with costs. 


In No. 125 of 1926 the plaintiff is reported dead two months 
ago. This will be adjourned for 6 weeks. Plaintiffs vakil 
withdraws No. 295 of 1926. It is dismissed with costs. C.S. 


4. (1916) 4 L. W. 228, 
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No. 208 of 1927 and O.P. No. 65 of 1927 on the file of the Gentle 
District Court of Tanjore which is C.S. No. 89 of 1928 will Pandara 


NA . : Sannadhi 
be adjourned one month as application for commission is sak 


pending. j| T. a 
N.S. Suits decided. Aiyar. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 


PRESENT:—Lorp PHILLIMORE, Lorp BLANESBURGH AND 
Mr. AMEER ALL 


Hitendra Singh, since deceased (now represented 
by Jagdish Nandan Singh) and others. . Appellants’ (Plffs.) 


v. 
Maharajadhiraj Sir Rameshwar Singh Bahadur 


and another .. Respondents (Defts.). 

Hindu Law—Husband—Transfer to wife by—HEstate conveyed—HNithila P. G; 
Law—Gift pure and simple—Transfer for oonnderation—Distinction. z oe 

Under the Mithila Law, a simple and pure gift by the husband to the Hoes 
wife does not convey to her absolute ownership. She takes it only for her Agh 
fe without any nght of aHenation unless power of alienation is expressly Sir 
conferred on her. The limitation thug imposed by that law applics exclu- Kam na 
sively to pure and simple gifts, and not to.a gift for consideration. one 


` Hindw Law—Hasband—Tronsfer to wife by—Deed _of—Construction— 
-— Gift pure -and “simple or transfer for consideration—Estate conveyed, 
Held, on the construction, of a hiba-bil-ewas executed by a Mithila 
Brahmin governed by the Mithila Law in favour of his wife, that it was not 
a gift pure and simple, but was a transfer for consideration and for substan- 
tial consideration, and that by it all the rights of ownership were actually 
conveyed to the wife, 
Mahomedan Law—Hiba-bil-ewaz—Trensfer by way of—Nature of. 
Under the Mahomedan Law, a transfer by way of a /iba-bil-ewas is 
treated as a sale and not as a gift. 

Appeal No. 86 of 1926 from a judgment and decree of the 
High Court, Patna, dated the 16th February, 1925, which affirm- 
ed a decree of the Court of the District Judge of Darbhanga, 
dated the 12th November, 1928, dismissing the appellants’ suit. 

From the decree of the District Judge ‘dismissing their 
stut the plaintiffs appealed to the High Court of Judicature at 
Patna. The appeal was heard by Mr. Justice Das and Mr,” 
Justice Foster, who delivered dissenting judgments on the 19th 
December, 1924. 








*P. O. Appeal No. 86 of 1926. 8th March, 1928, 
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P. C. In consequence of the difference of opinion between the 
Hitendra two learned Judges the case was referred to the learned Chief 
Singh Justice (Sir Dawson Miller), who, on the 27th January, 1925, . 


Sir delivered his judgment, by which he agreed with Mr. Justice 
Rape Foster. 
Bahadur. In accordance with the judgment of Sir Dawson Miller 
a decree was passed by the Original Bench (Das and Foster, 
JJ), on the 16th February, 1925, dismissing the appeal, and 
from that decree the appellants preferred the present appeal to 
His Majesty in Council. 
‘Phe judgments delivered in the High Court will be found 
reported at length in I.L.R. 4 Pat. 510 ; 87 I.O. 849 ; 88 I.C. 141. 
Lowndes, K. C. and McNair for appellants. 
Upjokn, K. C. and Dube for respondents. 
8th March, 1928. Their Lordships’ judgment was delivered 
by 
Mr. Ace Mr. AMEER ALI.— Their Lordships do not consider it neces- 
All. 


sary to call upon the respondents in this case, as the question 
for determination lies within a small compass and they have no 
doubt on the answer. The facts which have given rise to this 
litigation are fully stated in the judgments of the Courts in 
India; but a short resumé is necessary to elucidate how the 
question has arisen in this case. 

It appears that one Durga Dutt Singh, who owned 74 annas 
share of the village of Laheri which he held under a babuana 
grant in the district of Darbhanga, found himself considerably 
invalved in debt in 1876; and his property was threatened with 
sale in execution of decrees against him. In order to pay off the 
debt which amounted to over Rs. 41,000, he professed to transfer 
to his wife Aruragin Bahuasin the property in suit for a consi- 
deration of Rs. 41,532. The transaction between husband and 
wife is, in these proceedings, called a Aiba-bil-ewas, and the 
question for determination turns upon the construction of this 
document. 

The debt for which the transfer was ostensibly executed 
was discharged with the money Durga Dutt Singh obtained 

- under it Their Lordships purposely use the word “ostensibly” 
in order to leave their decision until later in the course of the 
judgment. 

On the 14th December, 1890, Durga Dutt Singh and his 
wife, the Bahuasin, executed a deed of mortgage to the Maharaja 
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of Darbhanga, now represented by the deféndarit, in order to 
satisfy certain decrees which were in execution against them; 
and as security for the principal and interest mentioned in the 
bond, they hypothecated the same share in Taluka Laheri. This 
mortgage deed was signed by the second plaintiff on behalf of 
his mother Aruragin Bahuasin and was attested by the plaintiffs 
one and three. 

On the 5th April, 1897, the Maharaja of Darbhanga obtained 
a decree for the sale of the mortgage-properties against both 
Durga Dutt Singh and his wife. In execution of the above 
decree the mortgage-properties were put up for sale on the 21st 
of May, 1902, and purchased by the decree-holder with the 
permission of the Court. The application for setting aside 
the sale was preferred by both Durga Dutt Singh and his 
wife, and various grounds were alleged. Whilst this application 
was pending in Court the Bahuasin died (on the 1st February, 
1904), and the plaintiffs’ appellants were substituted in her place. 

The Subordinate Judge of Muzaffarpur, within whose juris- 
diction the village in suit lay, on the 20th June, 1904, overruled 
the objections and confirmed the sale. His decision was affirmed 
on appeal by the High Court of Calcutta on the 16th June, 1906. 

The present appellants had in the interval brought a suit on 
the 23rd February, 1906, against the defendant in the Court of the 
Subordinate Judge of Muzaffarpur, making Durga Dutt Singh, 
their father, a defendant in the suit. Various allegations were 
put forward in the plaint; but no ground as is now made that 
the Bahuasin, the plaintiffs’ mother, had not a transferable estate 
under the deed of gift of 1876, was put forward. The appellants 
did not proceed with the case; they applied to the Court for 
permission to withdraw it on certain grounds, to which their 
Lordships do not consider it necessary to refer. 

In spite of the objections of the defendant the Court allow- 
ed it to be withdrawn with liberty to bring a fresh suit. This 
order is dated 16th March, 1907. 

The plaintiffs took no action in respect of the property or 
the transaction under which it was purported to*be transferred 
to the lady by Durga Dutt Singh, until 1918. The present suit 
was brought on the 24th July of that year in the Court of the 
Subordinate Judge of Darbhanga. 

In their plaint they allege that their mother, the Bahuasin, 
was the owner of 7 annas and odd shares in Taluka Laheri under 
the terms of the document of the 17th ‘April, 1876, executed by 


R—78 
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their father; that the latter owed a sum of nearly fwo lakhs of 
rupees to the Maharaja of Darbhanga, and that his wife was 
in no respect responsible for the debt, and that “Durga Dutt 
Singh, taking advantage of his position of authority and influ- 
ence over his wife, mortgaged the property,” and that “she 
was induced to become a party thereunder by a misrepresenta- 
tion that the husband’s debts were binding on the wife.” 


The Subordinate Judge framed a number of issues relating 
to the title of the plaintiffs, and without trying the facts he held 
on the legal objections of the defendants that the suit was not 
maintainable. He accordingly dismissed the action. The 
case came up on appeal to the High Court of Patna, and the 
learned Judges being of opinion that it was necessary that the 
facts should be tried set aside the order of the Subordinate Judge 
and remanded the case for a trial on its merits. 


The Subordinate Judge then took evidence and gave judg- 
ment, He held that the transfer by the husband to the wife in 
1876 was a bona fide and not a nominal or illusory transaction. 
He held further that Durga Dutt Singh made over possession of 
the property to his wife in pursuance of the hiba-bil-ewas. 


One point arose in the argument before. the Subordinate 
Judge in connection with the transfer of 1876, which it is admitted 
had never been previously raised in any proceeding. It related, 
in fact, to the point which their Lordships have to decide now, 
namely, whether under the hiba-bü-ewag, the mother of the 
plaintiffs took an absolute title which entitled her to alienate 
the, property conveyed to her. It was contended by the plaintiffs 
in “the course of the argument that she had no right to mort- 
gage the property in 1890. This view has been accepted by Mr. 
Justice Das, one of the learned Judges before whom the appeal 
came for hearing after the remand. Mr. Justice Das held that 
as Durga Dutt was a Mithila Brahmin governed by the Mithila 
law, the gift that he made to his wife did not convey to her an 
absolute title giving her the power of alienation and that, there- 
fore, the transaction was ineffective. Mr. Justice Foster has 
taken a different view. On account of this difference of opinion 
the case went before the Chief Justice Sir Dawson Miller who has 
agreed with Mr. Justice Foster, and has held that on a proper 
constryction of the document of 1876, full rights were convey- 
ed to the Bahuasin by Durga Dutt Singh, and she had an abso- 
lute title in the property. He agreed with Mr. Justice Foster 
“and accordingly dismissed the suit. 
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The Aiba-bil-ewag of April 17, 1876, begins with describing 
Durga Dutt Singh as the absolute proprietor of 7 annas 8 gandas 
of the property. It then recites that there was a decree against 
Durga Dutt for Rs. 41,000 odd. It was under exécution in the 
Court of the District Judge. The debtor further states in the 
hiba-bil-ewag that he was unable to procure money for the pay- 


ment of the decretal amount, and then the document proceeds 
as follows — 


“As a sale (of the property) will entail loss of the sald two Milkiat 
properties on sale, belonging to me, the executant, I, of my own free-will 
and accord, have out of the said two mauzas on sale made a gift for con- 
sideration (hiba-bil-emas) of 7 annas 834 gandas share, etc, together with 
fruit-bearing and non-fruit bearing trees, ahars, pokhars, reservoirs, tanks, 
pucca and kacha wells, sair, salt sairs, occupied and unoccupied houses of 
tenants, all ramindari rights, which I have in my possession up to this time, 
without participation of any one, to my wife Musammat Aruragin Bahuasin 
on receiving from her Rs. 41,532 as. 6 p. 8 k 16 m. 16 in cash and having 
paid therewith the decretal amount due to the said decree-holder got the 
properties released from sale and put the said Musammat in possession of the 
gift properties. The said Musammat should have and hold possession of 
the gift properties and enjoy the produte thereof génération ‘aftet generation, 
and I, the executant and my heirs and representatives neither have nor shall 
have any demand or dispute with respect to the gift properties or the con- 
sideration thereof as against the said Musammat, her heirs and representa- 
ives. Should I, the executant, my heirs and representatives make anv claim 
or put forward any demand in respect of the gift properties or the considera- 
tion thereof the same shall be deemed null and void.” : 


- Their Lordships have no doubt that it was not a gift pure 
and simple. Upon the findings of fact arrived at by the Courts 
in India the transfer was for consideration. The considera- 
tion was not illusory; it was substantial. Under the ,Maho- 
medan Law a transfer by way of a Wba-bil-ewas is treated as a 
sale and not as a gift. The limitation upon alienation imposed 
by the Mithila law in the case of a gift by husband to wife, 
applies exclusively to pure and simple gifts, and not to a gift for 
consideration such as in the present case. It is unnecessary- in 
this view to refer to the decisions cited on behalf of the appellants. 
It may be desirable, however, to draw attention to section 8 of the 


Transfer of Property Act (IV of 1882), which declares as 
follows :— ` 


“Unless a different intention is expressed or necessarily implied, a 
transfer of property passes forthwith to the transferee all the interest which 
the transferor is then capable of passing in the property, and in the legal 
incidents thereof.” i ? 
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“In Surajmani v. Rabi Nath Ojha the question turned on 
the word “Malik” used in the transfer to the donee. This Board 
held that full rights of ownership were transferred to the donee 
in thdt cdse. * - i 

Lord Buckmaster in Ramachandra Rao v. Ramachandra 
Rao’ broadly laid down the principle as follows :— a 
* - “Their Lordships do not, therefore, propose to embark upon the con- 
sideration of what the effect of the deed of gift in favour of Thulja Boye 
might be correctly determined to be, but as some misapprehension appears 
to exist as to the effect of certain decisions of the Board, and notably Suraj- 
mani v. Rabi Nath Ojhal their Lordships think it desirable to remove this 
doubt, lest error should creep into the administration of the law in India 
with regard to the rights of a Hindu widow. In the case referred to, 
when originally heard before the High Court, it had been stated that under 
the Hindu law in the case of a gift of immovable property to a Hindu 
widow, she had no power to alienate unless such power was expressly con- 
ferred. The decision of this Board did not more than establish that that 
proposition was not accurate, and that it was possible by the use of words 
of sufficient amplitude to convey in the terms of the gift itself the “fullest 
rights of ownership, including, of course, the power to alienate, which the 
“ligh Court had thought required to be added by express declaration ” 
In this view of the case it is unnecessary to discuss whether 
the suit was barred under the Statute of Limitation, or whether 
it was maintainable having regard to the fact that the cancella- 
tion of the documents was not asked for in, the plaint. _Assum- 
ing that the plaintiffs are right in their contention, that the suit 
is not barred, nor are they precluded from claiming the property 
in suit, their Lordships are clearly of opinion that the, terms of 
the transfer conveyed to the transferee full rights of ownership. 
As they understand the Mithila law a simple and pure gift by the 
husband to the wife does not convey to her absolute ownership. 
She takes it only for her life without any right of alienation unless 
power of alienation is expressly conferred on her. In this case it 
ig‘clear that all the rights of ownership are actually conveyed to 
the wife. Their Lordships have no doubt either in principle or 


‘upon precedent that the Babuasin took the property in full right 


of ownership.. . "E - i | 
“That being, their Lordships’ opinion, the appeal fails, and 


they will, humbly recommend to His Majesty that the appeal 


_ should‘be dismissed with costs. 


Solicitors for appellants: Watkins and Hunter. 


-Solicitors for respondents: Pugh & Co. 
KJR ` : Appeal dismissed. 


SST 1907) L.R. 35 IA. 17: 18 M.L.J. 7 (P.C). 


2. (1922) L.R, 49 T.A. 129: 43 M.L.J. 78 (PGO 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE RAMESAM. 


Vedappan Servai and others .. Petitioners* (Petnrs.) 

. v. 

M. Periannan Servai and others ., Respondents (Counter- 
; oe - petitioners). 


Criminal Procedutre Code (V of 1898), Ss. 144 and 435—Order- by 
a Magtsirate wider S. 144—Revision to High Court—MaintatnabilityEffect 
of the amendment by the omission of clause (3) from S. 435—Government 
of India Act, S. 107—Orders under S. 145—Revision. 

No revision lies to the High Court against an order passed under S. 144 
of the Criminal Procedure Code as the Magistrate acting under that sec- 
tion is not a Court. The amendment of section 435 of the Criminal Pro- 
cedure Code by the omission of clause (3) from that section has not the effect 
of permitting a revision to the High Court from such an order, though it 
has the effect of permitting a reyision from an order passed under S. 145 
- . - Nataraja Pulai v. Rangaswomi Pillai, (1923) 1.L.R. 47 M. 56: 44 M.L.J. 

228 pene: - 














in ‘THE HIGH COURT OF JUDICATURE, AT MADRAS. 
Present :— MR. Justice Remy, = 


Suthadi Alaga Thevar and others i ` 3. Petitionerst (Counter- 
i R petitioners) 
v. ` À 
_ G_ A. Baker, authorised agent of Proprietors of = - 
Gandanaickanur Zamın .. Respondent (Petitioner). 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1808, praying the High Court to revise the order of the Court of the District 
‘Magistrate of Madura in Cr.R.P. No. 1 of 1928 preferred against the Order 
of the Court of the Stationary 2nd Class Sub-Magistrate of Uthamapalayam 
in Mis. Case No. 15 of 1927. 

F. S. Vas for petitioners. 

K. Venkataraghava Chari for The Public Prosecutor on behalf of the 
Crown. 

C. A. Seshagiri Sastri and K. Chandrasekhara Aiyar for respondent. 

The Court made the following 
‘  Orprr.—Following Nataraja Pillai v. Rangaswami Pillai [ (1923) I.L.R. 
47 M. 56: 44 M.L.J. 32B] and Criminal Revision Petition No. 326 of 1928 
I must hold that the Sub-Magistrate’s order could not, be revised under 
section 435 of the Code of Criminal Procedure. That being so, the District 
Magistrate’s order that the Sub-Magistrate should reconsider the matter, 
is not a subject for revision. This petition is dismissed. 





*Cr. R. C No. 400 of 1928, 16th May, 1928 
(Cr. R. P. No. 326 of 1928). 
tCr. R C No. 257 of 1928. 10th August, 1928. 


(Cr. R. P. No. S01 of 1928). 


Vedappan 
Serval 


v, 
Periannan 
Serval. 
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Semble: The High Court may, in a proper case, interfere under S. 107 
of the Government of India Act with an order passed by a Magistrate under 
S. 144 of the Criminal Procedure Code. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
dated 12th April, 1928 of the Court of the Taluk Ist Class 
Magistrate of Tiruppathur (Remnad District) in M.P. No. 145 
of 1928. 

Dr. Swaminathan, P. N. Marthandam Pillai and A. Sri- 
rangachariar for petitioners. 

K. N. Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

` K. S. Jayarama Aiyar and K. S. Venkatarama Aiyar for 
respondents. 

The Court made the following 

Orprr.—This is a revision petition filed against the order 
of the Taluk First Class Magistrate of Tiruppathur, dated 12th 
April, 1928 under section 144 of the Criminal Procedure Code. 
A preliminary objection is taken by the learned vakil for the 
respondent that this petition does not lie. He argues that the 
High Court acting under section 435 of the Criminal Procedure 
Code can call for and examine the record of any proceeding only 
before any inferior Criminal Court and that, in the present case, 
the order of the Magistrate acting under section 144 is not the 
order of a Court. In support of this argument he relies on the 
case reported in Nataraja Pillai v. Rangaswami Pillai which was 
a judgment of Ayling, J. and myself. That decision was passed 
prior to the amendment of S. 435 by the omission of clause (3). 
It is true that Mr. Ranganadha Aiyar in his Criminal Procedure 
Code expresses the opinion that the decision in Natoraja Pillai 
v. Rangaswami Pillai is no longer law on account of the amend- 
ment, but the correctness of this opinion is questioned by the 
learned vakil for the respondent and I have to consider the 
point. 

It is true that, so far as section 145 of the Code is concerned, 
the omission of clause (3) of section 435 permits a revision to the 
High Court. But it is clear that, but for clause (3), an order 
under section 145 is an order by a Court operating between the 
two contending parties. The words “to attend his Court in 
person” in section 145 clearly show that the Magistrate acting 
under section 145 is a Court; but the old clause (3) of S. 435 





1. (1923) I.L.R. 47M 56: 44 M.L.J. 328. 
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laid down that it is not a proceeding within the meaning of 
section 435. Now that the clause is omitted the section certain- 
ly operates. 

Now, are the consequences exactly the same’ in the case 
of section 144? At first sight one may think it is so; but it 
seems to me that as to section 144, clause (3), section 435 was 
somewhat redundant and only made matters clear. Even with- 
out it, it is doubtful whether section 435 applies. There is no- 
thing in section 144 to indicate that the Magistrate acting under 
that section is a Court as in the case of section 145. Dr. Swami- 
nathan, appearing for the petitioner, argues.that the decision in 
Natayaja Pillai v. Rangaswami Pilla purports to follow the 
Full Bench decision in Sundram v. The Queen? and another Full 
Bench decision in Abbas Ak Chowdhry v. Ilim Meah,* that the 
Madras case was decided on the Code of 1872 and the Calcutta 
case was on the Code of 1861. Section 518 of the Code of 1872 
corresponds to section 144 of the present Code and section 520 
of that. Code corresponds to clause (3)- of section 435 and he 
argues that section 520 was not referred to.in Ponnuswami vy. 
The Queen® and now that section 435 (3) is oiitted-the deci- 


sion does not apply; but it seems to me that Ayling, J. and my- . 


self carefully considered the fact that those decisions were on 


` the earlier Codes and we observed: 


“We find nothing in the changes which would reuder less applicable 
the considered opinions of the learned Judges in that case.” 

I am not convinced by this argument of Dr. Swaminathan. 

Another argument urged by him is that, under 'section 6 of 
the Code, the Criminal-Courts in British India are divided ‘into 
five groups and the 3rd, 4th and 5th groups are Magistrates of 
the. first; “second and third classes, but this does not mean that 
a Magistrate i is always a Court whatever he is doing. The sec- 
tion only means that among the Criminal Courts in British India 
are Magistrates but this does not necessarily mean that the Magis- 
tratés are always Courts. It can only mean that when they 
act judicially they are Criminal Courts. Section 6 is not in- 
consistent with the idea that Magistrates may sometimes act 
in executive and administrative capacity and not as a Court. 


It is unnecessary to refer to cases prior to Nataraja Pillay v. ` 


Rangaswami Pillai" The decision of the Privy Council in 
a 1. (1923) I.L.R. 47 M. 56:44 M.L.J. 328, 
2. (1883) I.L.R. 6 M. 203 (FB). 

3. (1870) 14 W.R. (Cr) 46, 
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Vedappan Clarke v. Brojendra Kishore Roy Chowdhry* does not help 
z. the petitioner. It only shows that in-some parts of the Code 
yejenes the words—Courts and Magistrates—are used interchangeably 
and that under section 96 a Magistrate issuing search 
warrants was acting as a Court; but this does not conclude the 
matter as to section 144. Some of the decisions brought to my 
notice are decisions in which no objection was raised and the 
point was not considered and, therefore, they are of no value. 
A decision of the Patna High Court Dhanraj Bhagat v. Bharat 
Narain Singh" is also relied on. There also this point has not 
been eonsidered, but I am not able to follow the reasoning of 
that judgment. It is said that the final order under section 144 
was passed without any preliminary notice to the petitioner. No 
preliminary notice is necessary. The only argument that sug- 
gests itself to me against the view I am now taking is this: cases 
occasionally arise in which the powers under section 144 are 
abused by Magistrates. Sometimes orders are passed under 
section 144 repeatedly, that is, as each order expires by the lapse 
of two months a further order is made for a like period and so 
on. It has been observed that such a procedure is an abuse of 
powers given under the Code and ought to be set aside. The 
question arises how is an order to be set aside where it is an 
abuse of the power conferred.by the Code. I can only say that 
probably in such cases the power under section 107 of the Govern- 
ment of India Act will have to be invoked. Anyhow I do not see 
enough reasons to doubt the correctness of the decision in Nata- 
raja Pillai v. Rangaswami Pillai and until doubt is thrown upon 
it byemore authoritative decision, I am bound to follow it. I hold 
that no revision lies in this case and the revision petition is 
dismissed. 

N.S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice DEVADOSS. 

Muhammad Salia Rowther and others .. Petitioners* in both 

' , (Accused in both). 

Criminal iriak—Documents written by accused filed along wih his state- 
Salla ment—Daty of Criminal Court to consider. i 








ANEDE *Cr.R.C. Nos. 1027 and 1928 of 1927. 20th April, 1928. 
Cr.R.P. Nos. 924 and 925 of 1927. 
1, (1923) I.L.R. 47 M. 56: 44 M.L.J. 328. 
4, (1912) L.R. 39 L.A. 163: I.L.R. 39 C. 953: 23 M.L.J. 32 (P.C). 
5, (1924) 84 I.C. 324. 
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Where a document is written by the accused, whether it be a letter or 
any other document, it is open to the accused to file it in Court along with 
his statement and a Criminal Court is not justified in brushing aside 
such document but is bound to consider it along with his statement, although 
there is no witness to speak to the actual writing of the document. 

Petitions under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
_of the Court of Session of Madura Division in Criminal Appeals 
Nos. 82 and 81 of 1927 preferred against the judgments of the 
Court of the Sub-divisional Magistrate of Melur Division in 
C.C. Nos. 8 and 34 of 1927 and in C.C. Nos. 9 and 33 of 1927 
respectively. 

F. S. Vag for petitioners. 

P. Govinda Menon for The Public Prosecutor on behalf of 
the Crown. 

The Court made the following 

OrpER.—Several points are urged by Mr. Vaz in this case 
and the only point that needs consideration is whether the Magis- 


trate who tried the case was justified in overlooking certain. 


documents filed by the defence at the close of the.case. One 
of them is a telegram purported to have been sent by the Ist 
accused to the 2nd accused on Ist April, 1926. Another is a 
receipt for 12 annas for the cost of the telegram. The third 
is the post card said to have been written by the 2nd accused to 
‘the Ist accused in reply to the telegram on the lst April, 1926 


from Madura and the fourth is a railway ticket-from Egmore 


to Madura, dated 4th April, 1926. These doctimients were put 
in along with the statement of the accused. The Magistrate 
remarked: 

“These records have not been put im through proper channel, Nor 
tave they been subjected to cross-examination. And, therefore, I refrain 
from commenting upon these unproved records.ag they have not been 
exhibited in this case.” 

Where a document is written by the accused, whether it 
be a letter or any other document, it is open to the accused to 
file it in Court along with his statement. It may be that there 
ig no witness to speak to the actual writing of*the document; 
but the Court is bound to consider the document along with his 
statement. It may be that the statement of the accused is not 
true, but in order to see whether the documents are relevant or 
irrelevant, the Court must look into them, sce what they pur- 
port to be and then consider the statement of the accused that 
he wrote them, or that he sent them or that he received them and 


R—79 


Muhammad 
Salla 
Rowther, 


inre. 
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then decide the case. It is not open to a Criminal Court to shut 
its eyes to the statement of the accused when that statement refers 
to certain documents to which the accused is a party. Under the 
law the Court is bound to consider the statement of the accused. 
The Court may not be satisfied with the statement of the accused 
and may require further proof and if further proof is not forth- 
coming, it may decline to act on it. But no Criminal Court is 
justified in brushing aside the documents to which the accused are 
parties when the accused themselves file those documents in 
Court along with their statements. As the accused cannot give 
evidence on oath, they can only file a statement or refer to some 
documents to which they have been parties. I think this action 
of the Magistrate has vitiated the trial of the case. Mr. Govinda 
Menon for-the Public Prosecutor contends firstly that these 
documents do not relate to the date of the occurrence, and 
secondly at best they can only refer to the case of Ist accused. 
The prosecution case is that it was the 1st accused who engineer- 
ed the whole thing, and at his instance the rioting was com- 
mitted. It is open to the jury to come to the conclusion that 
the case against one of the accused is false and consequently 
that it could not rely upon the prosecution evidence as regards 
the rest of the accused. That is a matter entirely for the jury 
dnd it cannot be said that the Judge would only disbelieve the 
case of the prosecution so far as the Ist accused is concerned 
and not with regard to the rest. I set aside the conviction in 
this case and order a re-trial. The District Magistrate will 
forward the records to any Magistrate other than the Magis- 
trate who tried “the case. 


N.S. Conviction set aside and re-irtal ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice REILLY. 
Muthukaruppa Servai .. Petitioner* (Accused). 


Criminal tnal—Irregularity—Illegality—A coused—Pleader of—Arguments 
of—Refusal to hear. 


Ag accused person has a right to be heard through the pleader who 


defends him and a denial of that right is not a mere irregularity. 


Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 








*Cr.R.C. No. 295 of 1928. 23rd August, 1928, 
Cr.R.P. No, 236 of 1928. 
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judgment of the Court of the Sub-divisional Magistrate of Maya- 
varam in Criminal Appeal No. 10 of 1928 preferred against the 
judgment of the Court of the Stationary Sub-Magistrate of 
Mayavaram in Calendar Case No. 401 of 1927, | 

K. N. Gonapathi for petitioner. 

K. S. Vasudevan for The Public Prosecutor on behalf of 
the Crown. 

The Court made the following 

_ORDER.—It is alleged by the petitioner, and his allegation 
is supported by the pleaders who appeared before the Sub-Magis- 
trate and is not denied by the Public Prosecutor, that, when at 
the conclusion of the evidence the petitioner’s pleader wished 
to argue the case for his client, the Sub-Magistrate refused to 
hear him. 

The petitioner had a right to be heard through the pleader 
who was defending him, and the Magistrate’s denial of. that 
right to him cannot be regarded as a mere irregularity, as is sug- 
gested for the Public Prosecutor. ot 

The conviction and sentence are set aside. The case will 
be re-tried by such Magistrate as the District. Magistrate directs. 

The petitioner will remain on bail as at present. 
A.S.V. Conviction and sentence set aside and re-trial ordered. 


i PRIVY COUNGIL. 
[On ‘appeal from the ‘Supreme Court of Hong Kong. ] ` 
PRESENT :-—Lorp BUCKMASTER, Lorp BLANESBURGH. AND 


Lorp DARLING. A 
The Hong Kong and Shanghai Banking 
Corporation °.. Appellants* (Defts.) 
Ui a i 
Lo Lee Shi .. Respondent (Plf.). 


Bils of Exchange Act of 1882, S 64—Alteration referred to m—Acci- 
deni—Alteration due io, if included. 

S. 64 of the Bills of Exchange Act of 1882 (corresponding to S. 87 
of the Negotiable Instruments Act) relates only to alterations effected by 
the will of the person by whom or under whose directions they are made 
and does not apply ‘to a change due to pure accident. 


Negotiable Instrument—Operative part of—Number sf part of—Bank 


of England mote—Rule in case of. 


The number is no part of the operative portion of a bill of exchange 
or - promissory-note. - , 





*P.C. Appeal No..104 of 1927. ` 19th January, 1928, 


P. C. 
Hong Kong 
and 
Shanghal 
Banking 
Corporation 


v. 
Lo Lee Shi, 


Lo Leo Shi, 


Lord 
Buckmaster, 
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Quaere: Whether the number even of a Bank of England note is part 
of the cortract? 

Negotiable Insirwment—Bank note issued by private bank—Mutilation 
by accident of—Liabiity of Bank for payment in case of—Condttions— 
Note identifiable but number missing—Effect. 

On a claim for payment made against a private Banking Corporation 
on a bank-note issued by it but damaged by honest accident, it is easential 
to Investigate whether there is sufficient of the note remaining to establish 
Its Identity as a note of the bank, and to contain all the necessary elements 
that render it valid and effectual as a negotiable document. To some extent 
lhis must depend upon verbal evidence as well as upon the pieces of the 
document. These pieces must be identified, their condition must be explained, 
and they must be shown to be parts of one and the same instrument. Where 
every one of these conditions has been satisfied, where it is not denied that 
the pieces are pieces of one of the notes of the defendant bank, and where 
it is not, and could not be, suggested that the missing “particles could be used 
in building up another note, the Bank cannot refuse payment upon the ground 
ihat the number is missing. 

Appeal No. 104 of 1927 from the Supreme Court of Hong 
Kong. 

W. A. Jowitt, K. C. and J. Forster for appellants. 

Respondent unrepresented. 

19th January, 1928. The judgment of their Lordships was 
delivered by 

Lorn BuckMASsTER.—Their Lordships notice with Peer 
that this case has been brought before them for consideration 
within twelve months of its first hearing before the Puisne 
Judge in Hong Kong. They wish that this example of expedi- 
tion was widely known and imitated. 

The point that arises for decision is singularly free 
from authority, but fortunately the facts are beyond dispute. 
The appellants are the Hong Kong and Shanghai Bank- 
ing Corporation, who carry on the business of banking : 
in Hong Kong. In the course of their business they 
issue bank-notes for various sums; such notes are not legal 
currency but, owing to the high credit of the appellants, they 
are used as if they were. The bank is under liability to the 
Government of Hong Kong to deposit dollars as against all notes 
issued ever a certain amount and a tax is payable at the rate of 


_1 per cent. per annum on the value of notes in circulation. Apart 


from these conditions, which it may be assumed would apply to 
every bank in Hong Kong, the appellants have no special relation- 
ship with the Government at all The notes they issue are in the 
ordinary form of a bank-note. The name of the bank is at the 
head, the amount of the note is written in figures in the right and 
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left-hand corners. In the middle of the document the number of 
the note appears in two places on the same line, one on eath side; 
below this there comes the promise to pay the bearer on demand 
at the office of the Bank the amount of dollars, stated in words, 
for which the note is issued. Underneath this promise the value 
of the note appears again in large light letters, over which is 
written “Hong Kong” followed by a date, and then “by order 
of the Board of Directors” with the signature of the Chief 
Accountant and the Chief Manager. 

Lo Lee Shi, who is the respondent in this appeal, was given 
by her husband two of such notes, each for five hundred dollars. 
She placed them in the pocket of some garment, and then, 
having forgotten their hiding-place, she washed, dried and starch- 
ed the garment, and was proceeding to iron it when she found 
a wad of paper in the pocket; this upon extraction proved to be 
the remains of the two bank-notes which, together with the coat, 
had been subjected to all the above processes. Considerable 
effort was made, with the help of the bank, to restore these ag- 
glutinated fragments to their original shape and, as to one note, 
this met with complete success, and the note was accordingly 
paid. The full restoration of the other was more difficult; with 
the utmost skill the number could not be recovered. Apart from 
this, a very considerable portion of the note was replaced and 
its most critical characteristics were made plain—the name of the 
bank, the amount of the note, the definite promise to pay the 
“Bearer” on demand at the appellants’ office, and the signatures 
by the Chief Accountant and the Chief Manager were all clearly 
and definitely evidenced. The bank, however, refused payment 
mainly upon the ground that the number was missing, and Lo Lee 
Shi accordingly brought an action.against them upon the note. 

The Judge on the trial of the action found in favour of the 
plaintiff. On appeal to the Full Court the Judges were divided, the 
Chief Justice being in favour of the defence and the Trial Judge, 
who formed the other member of the Court, affirmed his own 
judgment. The bank, anxious to know their truc legal position 
with regard to a note whose number was defaced, brought this 
appeal, but the respondent, deterred no doubt by fear of cost, has 
not appeared. The case has, however, been fully and carefully 


placed before the Board, who see no reason to think that any 


relevant matter escaped their attention. The real point of con- 
troversy is this. In the circumstances above stated are the appel- 
lants liable on a note whose number has been accidentally defaced ? 
The case to which most consideration was given both in the earlier 
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Corporation 
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Lord 
Buckmaster, 
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Courts and in argument on the appeal was the case of Suffel v. 
The Bonk of England,’ but their Lordships think that apart 
from certain dicta the actual decision is of little assistance. In 
that case certain Bank of England notes had been intentionally 
and fraudulently altered by changing a 5 in the numbers to a 3. 
After this alteration the notes having come into the hands of 
a perfectly innocent holder, he presented them for payment to 
the bank, who refused to honour them on the ground that the 
change in the number effected a material alteration in the docu- 
ment by virtue of which their liability was discharged. The 
actiof was brought upon the notes. The Court of Appeal de- 
cided in favour of the bank, but the grounds of their decision 
were these—First, that according to old and indisputable law 
the alteration of a deed in a material respect avoided the docu- 
ment; secondly, that this doctrine had become extended to ordi- 
nary written documents and was applicable to bills of exchange 
and promissory notes; and thirdly, that upon a Bank of England 
note, which the bank was bound to issue against bullion and 
which by law was currency, the alteration of the number was a 
material alteration. 

The authority for the first two of these propositions needs 
no further investigation; for those interested in the subject the 
history of the principles will be found fully examined in the 
judgments of the learned Judges in the case referred to, but 
since the date of that decision the law has been summarised in 
section 64 of the Bills of Exchange Act, 1882, whose terms are 
literally reproduced for Hong Kong in the Bills of Exchange 
Ordinance, 1885, section 64, in the following terms:— 

“Alteration of bih. 

“64.—(1) Where a bill or acceptance is materially altered without the 
assent of all parties liable on the bill, the bill is avoided except as against a 
party who has himself made, authorised, or assented to the alteration, and 
subsequent indorsers: Provided that where a bill has been materially altered, 
but the alteration is not apparent, and the bill is in the hands of a holder in 
due course, such holder may avail himself of the bill as if it had not been 
altered and may eyforce payment of it according to its original tenor. 

%(2) In particular, the following alterations are material, namely, any 
alteration of the date, the sum payable, the time of payment, the place of 
“ payment, and, where a bill has been accepted generally, the addition of a 
place of payment without the acceptor’s assent.” 


Both the history of the law which this section enunciates 
and the -terms of the section itself show that it relates only to 


1, (188) 9 Q.B.D, 555, 
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alterations effected by the will of the perosn by whom or under 
whose directions they are made, and that it does not apply to a 
change due to pure accident. . 


The alteration contemplated is one to which all parties 
might assent. It is not reasonable to assume parties assenting 
to a part of the document being effaced by the operations of a 
mouse, by the hot end of a cigarette, or by any of the other 
means by which accidental disfigurement can be effected. Again, 
the provision which excepts from the category of persons against 
whom the bill is avoided, a party who has “himself made, autho- 
rised, or assented,” to the alteration cannot reasonably apply to 
the ravages of a rat, a white ant, or any other animal pest. The 
fact that the change is accidental in itself negatives the possibility 
of assent. 

The case of Davidson v. Cooper* emphasises the point, since 
there Lord Denman states that the party who may suffer if a 
document is avoided by alteration has no right to complain, 
since there cannot be any alteration except through fraud or 
laches on his part, meaning a fraudulent alteration, effected 


by the party or carelessness permitting it to be effected by another.. 


It is not on that section that the solution to this difficulty is to be 
found, and yet it is upon the authority of the case which depended 
on this law that the learned Chief Justice bases his judgment, 
holding that the accidental obliteration of the number was an 
alteration within the meaning of the section, and that the case 
quoted showed that such alteration was material. It is, there- 
fore, necessary to determine this case apart from the ordinance, 
and in this connection their Lordships do not think the question 
of negligence plays any part. The right of a party to sue on the 
note in the event of its being defaced by fire or attacked by a 
mouse cannot depend upon whether it had been placed in a 
fire-proof or a mouse-proof safe or left in an ordinary box. When 
once honest accident is accepted as the cause of damage, the 
only remaining question is whether the extent of the damage is 
such as to prevent the note being sued upon, and it may be also 
whether the missing material parts can be supplied by verbal 
evidence, though that question does not now arise. In the first 
instance, therefore, it is essential to investigate whether there 


is sufficient of the note remaining to establish its identity as a note ` 


of the bank, and to contain all the necessary elements that render 
it valid and effectual as a negotiable document. To some extent 





2 (1844) 13 M, & W. 343, 
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this must depend upon verbal evidence as well as upon the pieces 
of the document. These pieces must be identified, their condition 
must bé explained, and they must of course be shown to be parts 
of one and the same instrument. In this case every one of these _ 
conditions has been satisfied. It is indeed not denied that the 
pieces are pieces of one of the appellants’ notes, nor is it, or could 
it be, suggested that the missing particles could be used in build- 
ing up another note. It is the absence of the number on which 
the appellants rely, and this is no part of the operative portion 
of a bill of exchange or promissory note, although its altera- 
tion was held to be material in the case of a Bank of England 
note, Owing to its special features: see Suffell’s case,’ Jessel, M. R. 
and Cotton, L. J. Alteration, within the meaning of the statute, 
is not what has taken place here—and apart from this, it is diff- 
cult to see what has destroyed the liability of the bank upon a 
document admitted to be one of their notes. Brett, L. J. (Suffell’s 
case’) states at pp. 566 and 568 that the number even of a Bank 
of England note is no part of the contract, and its alteration does 
not affect the contract, and Cotton, L. J., at p. 574, appears to 
take the same view, though Jessel, M. R., leaves the question 
open. In their Lordships’ opinion the contract here has never 


been altered and is sufficiently evidenced by the mutilated docu- 


ment and the verbal testimony. 

Their Lordships do “not ‘think that beyond their 
decision. “as to` the meaning of the ordinance it is 
possible in this case to lay down any general principles of 
law; they desire their judgment to be limited to this point, that 
in the special circumstances of this case it is possible, by means 
of the fragments of the document assisted by verbal evidence, 
to establish a claim against the bank for the 500 dollars due 
upon the note, and that accordingly this appeal should be dis- 
missed, and they will humbly advise His Majesty accordingly. 

Solicitors for appellants: Stephenson, Harwood & Tatham. 

K.J.R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR, Justice DEVADOSS, 





M. P. Mangala Goundar .. Petittoner* (1st Respt.) 
Tv, 
- P. S. Ayyathorai Mudaliar and another .. Respondents. 


Madras District Municipalities Act (V of 1920), Ss 49 and 51—Elec- 
tion of Councillor to Municipality—Disqualificalion of successful candidate 


*C.R.P. No. 1542 of 1927. _ 29th November, 1927, 
1, (1882) 9 Q.B.D. 555, 563, 575, 
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at the time of the election—Remedy—Rules for the decision of disputes-as to Mangala 
the wolidity of election—Rule 11 (c)—Petition by defeated camgidate to Gonn dan 
set aside election on the growmd of disqualification at the date of nomina- Ayyathoral 
tion and electton—Moaintainability—Trustee of temple—If an employer of Mudallar. 
hereditary Anchaka of the temple—“Employee” and “servant” —M eaning of. 

A petition by an unsuccessful candidate in the election of a Councillor 
to a Municipality, objecting to the election on the ground that the successful 
candidate was disqualified at the time of the election from standing as 
a candidate for the vacant councillorship as he was at the date of nomina- 
lion and election the employer of a councillor within the meaning of S, 49 
(2) (vi) of the Madras District Municipalities Act is not maintainable. 
The only way of unseating the successful candidate on such a ground is 
Dy a proceeding before the District Judge under S. 51 of the Act. ° 

Rule 11 (c) of the rules relating to the decision of disputes as to the 
validity of an election framed under the Madras District Municipalities 
Act only refers to what happens during the actual election itself and does 
not refer to anything antecedent to the actual election such as the disqualifi- 
cation of a candidate at the time of the election. The disqualification of ` 
a candidate cannot be called an irregularity in respect of the nomination 
paper within the meaning of Rule 11 (c) and the words “non-compliance 
with the provisions of the Act or the rules made thereunder” in the Rule only 
mean non-compliance by the officer whose duty it is to fix the date of 
election, receive votes and act as polling or returning officer. : 

Observation of Ramesam, J, to the contrary in Devasigamony v. Sethu- 
rama Aiyar, (1924) 87 IC. 363 disapproved. —— ; 

_ Obiter: A trustee of a temple is not the employer of a héreditary 

-` Archaka of the temple within the meaning of S. 49 (2) (vi) of the Madras 

~--District Municipalities Act. The word “servant” as used in this section 
means not a subordinate but one who gives his ‘service to his master; and 
the word “employer” is used in the sense of a person employing any one for 
his benefit or on his own benefit. The word “servant” cannot apply to a 
person who is under the authority of another, nor the word “employer” 
to a person who 1s only asked to supervise the work of another, 


Petition under section 115 of Act V of 1908 and section 
107 of the Government of India Act praying the High Court 
to revise the order of the Court of the Subordinate Judge of 
Dindigul, dated 27th October, 1927 in O.P. No. 8 of 1926. 

The Advocate-General (T. R. Venkatarama 5 astri), K. V. 
Krishnaswami Aiyar and K. Periasami Goundan for petitioner. ` 

B. Sitarama Rao and S. R, Muthusami diyar for res- 
pondents. ° 

The Court delivered the following 

JUDGMENT.—This is an application under section 115 of 
the Civil Procedure Code for revising the order of the Subordi- 
nate Judge of Dindigul, setting aside the election of the petitioner 
as Councillor of the Palani Municipality. a 
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arte 1. The facts are: The petitioner and the respondents contest- 
s. ed the beat for the first ward in the Palani Municipality at the 
Pees etéction held on 10th September, 1926. The petitioner came 
up at the top of the poll and was declared elected. The Ist 
respondent filed a petition before the Subordinate Judge of 
Dindigul objecting to the election of the petitioner on the ground 
that he was disqualified at the time of the election from stand- 
ing as a candidate for the vacant councillorship as he was at 
the date of nomination and election the employer of a sitting 
Councillor, one Selva Dandapani Gurukkal. Several issues were 
raised and on the issue as to jurisdiction, the Subordinate Judge 
held that the Civil Court had no jurisdiction to go into the 
question of disqualification when once the Government passed 
an order under Rule 31 upholding the validity of the nomina- 
tion on the specific ground alleged in the petition itself and made 
a few observations on the other issues and dismissed the peti- 
tion. The Ist respondent applied to this Court in Ayyathoras 
Mudalior v. Mangala Goundar’ for revising the order of the Sub- 
= ordinate Judge and a Bench consisting of MadhavanjNair and 
Curgenven, JJ., decided that ; | 
“the Lower Court erred in holding that the decision of the Government under 
Rule 31 regarding the validity of lst respondent’s (petitioner herein) nomina- 
tion was final or binding upon the Court in this case.” 
The learned Judges set aside the order of the Subordinate 
Judge and directed him to dispose of the petition on the merits. 
He has now held that Dandapani Gutukkal was a servant of the 
petitioner and the petitioner was, therefore, disqualified for elec- 
tion under section 49, clause (vi) of the District Municipalities 
Act, and his election was consequently void, and set aside the 
election of the petitioner and ordered a fresh election to be held. 
The learned Advocate-General puts forward two contentions 
against the order of the Subordinate Judge. The first is that 
the election petition was incompetent, and the only way’of unseat- 
ing the petitioner was by a proceeding under section 51 of the 
District Municipalities Act; and the second is that Selva 
Dandapani Gurukkal was not a servant of the petitioner. 

In order to appreciate the contentions of the petitioner it 
is necessary to refer to a few of the sections of the District 
Municipalities Act. Chapter IV is headed “Election and Ap- 
pointment of Councillors.” Section 43 relates to the division 
of the Municipality into wards. Section 44 relates to the pre- 
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paration and publication of the electoral roll Section 45 lays 
down who are qualified to vote. Section 46 relat% -to the 
personal qualifications of voters and section 47 to disqualifica- 
tions of voters. Sections 48, 49, 50 and 51 are headed “Quali- 
fications for membership of Council.” Section 48 lays down 
who are qualified for election. Section 49 mentions all the 
disqualifications of candidates for election. Section 50 lays 
down the disqualification of Councillors. Section 51 indicates 
what steps should be taken for a declaration that a Councillor 
is not qualified to be a Councillor. One of the disqualifications 
of a candidate for election is that he is the servant or employer 
of a Councillor—section 49 (2) (vi). 

Selva Dandapani Gurukkal is the hereditary Archaka of 
the Dandayudapani temple in Palani and the petitioner is a trus- 
tee of the temple. The duty of Dandapani Gurukkal is to per- 
form the worship according to his turn or murat, which is 
once in 40 days, and he is remunerated by perquisites collected 
from the worshippers and he is also entitled to a share of the 
food offerings and certain emoluments. The duty of the peti- 
tioner as trustee is to manage the affairs of the temple and to 
`~ see that the worship is performed according to the usage of 
the temple and that the temple property is conserved and not 
wasted. The contention of the learned Advocate-General is that 
the disqualification of a candidate under section 49 cannot fur- 
nish a ground for an election petition, and if he is a disquali- 
fied candidate his nomination paper ought to have been reject- 
ed by the scrutinising officer before the election, and after the 
election has been held and after he has been declared elected 
the only remedy is by moving the District Judge under section 
51 of the Act. The contention of Mr. Sitarama Rao for the 
Ist respondent is that the election petition could be sustained 
on the ground of disqualification existing at the time of the 
election and it is not necessary that an application should be 
made under section 51, and further that the lst respondent 
being a defeated candidate he is entitled to agitate the question 
whether the petitioner is or is not a properly qualified person 
by an election petition; for, if he is a disqualified person, his 
election would be bad, and the respondent would be entitled 
to be declared elected, and still further, if the remedy under 
section 51 is the only remedy, he would be without a remedy 
and the Legislature could not have intended such a results - 

The Government have framed rules for the conduct of. elec- 
tions and for the decision of disputes as to the validity of an 
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election. When a seat becomes vacant, not less than 20 days be- 
fore thd date fixed for the holding of the election the Chairman 
shall prepare and publish a notice in English and in the verna- 
cular of the locality stating the number of persons to be elected 
and the wards for which they are to be elected and 
other details. Under Rule 2 the nomination of candidates 
shall be made in Form No. 1; Rule 2 (a) requires certain for- 
malities to be gone through on the presentation of the nomi- 
nation paper. Under Rule 3 the Chairman fixes a date for 
the scrutiny of the nomination papers. Under Rule 4 (1) the 
candidates, one election agent, one proposer and one seconder 
of each candidate and one other person duly authorised in writ- 
ing by each candidate may attend at the time and place fixed 
for the scrutiny. Under Rule 4 (2) the Chairman shall then 
examine the nomination papers and decide all objections which 
may be made at the time to any nomination and may either on 
such objection or on his own motion after such summary enquiry 
if any, as he thinks necessary, reject any nomination on any 
of the following grounds: (1) that the candidate is ineligible 
for election under sections 48 and 49 of the District Munici- 
palities Act; (2) that the proposer or seconder is a person 
whose name is not registered on the electoral roll; and (3) that 
there has been any failure on the part of the candidate or-his 
proposer or seconder to comply with any of the provisions of 
Rule 2. Under sub-rule (3) he shall endorse his decision on the 
nomination paper. Under Rule 5 (a) the Chairman shall pre- 
pare a list of persons whose nominations have not been reject- 
ed and who have not withdrawn their candidature in Form III 
and publish it not later than 4 days before the date fixed for 
election. Rule 5 (b) says that the list shall describe the can- 
didates as in their nomination papers and exhibit their names 
in alphabetical order. 

In Rule 11 of the rules for the decision of disputes as to 
the validity of an election several grounds are set forth which 
on proof would invalidate the election. The clause upon which 
the Ist respondent relies is clause (c) which gays: 

“Ifthe result of the election has been materially affected by any irregu- 
larity in respect of a nomination paper, or by the improper reception or 
refusal of a vote, or by any non-compliance with the provisions of the Act 
or the rules made thereunder, the election of the returned candidate shall be 
void.” . 


‘The question is whether the disqualification of a candidate 


“before election is one of the grounds covered by clause (c). 
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Before examining that, it is necessary to see whether section 51 
is a bar to the maintenance of an election petition on the’ground 
of one of the disqualifications mentioned in section 49 existing 
at the time of the election. i 


Section 51 reads as follows: , 

(1)“Whenever ıt is alleged that any person who has been elected or 
appointed as a Councillor is disqualified under section 49 or section 50, and 
such person does not admit the allegation, or whenever any Councillor is him- 
self in doubt whether or not he has become disqualified for office, such Coun- 
cillor, or any other Councillor may, and the Chairman, at the request of the 
Council, shall apply to the District Judge of the district in which the Munici- 
pality is situated. 

(2) The said Judge, after making such inquiry as he deems necessary, 
shall determine whether or not such person is disqualified under section 49 
or section 50, and his decision shall be final 

(3) Pending such decision the Councillor shall be deemed to be 
-qualifed.” : 

This section provides what course should be adopted if a 
person disqualified under section 49 is elected a Councillor. The 
question is, when a special statute like the District Municipalities 
Act lays down a certain course to be pursued in the case of cer- 
tain persons, is it open to the Court to hold that the ordinary 
remedy by way of an election petition is operi notwithstanding the 
special remedy proyided by the Act. The argument of Mr. Sita- 
rama Rao is that the special remedy is not open to the Ist res- 
pondent, the defeated candidate, and that he having suffered de- 
feat is not to be deprived of the remedy at law by reason of any- 
thing contained in section 51 and that Rule 11 (c) of the ryles 
for the decision of disputes as to the validity of election applies 
to the present case. The Municipalities are the creation of a 
special statute and the qualifications for the Councillorship are 
laid down in the statute and the several disqualifications of 
candidates are set out seriatim in section 49. If such disquali- 
fications are overlooked at the time of the scrutiny the method 
of removing the Councillor is provided in section 51. CL (3) 
of section 51 seems to exclude any other remedy, for, it says 
distinctly “pending such decision the Councillor shall be deem- 


ed to be qualified.” The plain meaning of clause (3) would , 


exclude any other remedy, as no decision of any other tribunal 
in any other proceeding declaring the Councillor to be dis- 
qualified would have any force when the clause says he shall 
be deemed to be qualified unless and until the decision of the 
District Court is given against him. .To allow another remedy 
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Gunde to be pursued would result in conflicting decisions. If the Dis- 

v. trict Jddge were to hold on a reference by the petitioner or by 
Gea another Councillor, or by the Chairman at the request of the 
Council that the Councillor was not disqualified at the time of 
the election, and if the Court which hears the election petition 
were to hold that the election was bad as the petitioner was 
disqualified to be a candidate at the time of the election, there 
would be two conflicting decisions and the question would be 
which should prevail. It is not right to impute to the Legisla- 
ture the enactment of a statute which would give rise to conflict- 
ing decisions. 

It is urged by the learned Advocate-General that the rules 
are framed under the rule-making power given to the Govern- 
ment under section 303 of the District Municipalities Act and 
the rules framed under the Act cannot override the clear pro- 
visions of the Act and when there is a conflict between the 
rules and the Act, the Act might prevail. In the view I take 
of clause (c) no such conflict exists, for I am of opinion that 
an election petition on the ground of disqualification of a candi- 
date at the time of the election would not lie. Clause (c) says: 

“If the result of the election has been materially affected by any 
irregularity in respect of a nomination paper, or by the improper recep- 
tion or refusal of a vote, or by any non-compliance with the provisions 
of the Act or the rules made thereunder, the election of the returned 
candidate shall be void.” 

Mr. Sitarama Rao contends that the clause “affected by any 
irregularity in respect of a nomination paper” would cover the 
present case. It refers only to the irregularities in the nomi- 
nation paper and not to the disqualification of the candidate. 
Under the rules as I have already mentioned, certain formalities 
have to be gone through before the nomination paper would be 
accepted and the candidate declared eligible to be elected. The 
irregularity mentioned therein is with respect to names, numbers 
and other particulars which the nomination paper should con- ` 
tain. The question of disqualification is a matter to be decid- 
ed by the scrutinising officer, the Chairman. If the Chairman 
on Hearing the objections declares that the nomination paper 
is accepted, the candidate whose nomination paper has been 
accepted is entitled to contest the election. If he accepts the 
nomination paper of a disqualified candidate any rival candidate 
has his remedy by appealing to the Government against the deci- 
sion of the Chairman. After the nomination paper is accepted 
election is held. Rule 11 of the rules relating to the decision 
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of disputes as to the validity of an election concerns itself only 
with the irregularities or illegalities that might be a an 
during the conduct of the election, and no mention is made of 
anything that might have happened previous to it. If it was the 
intention of the framers of the rules to make the disqualification 
of a candidate a ground for declaring his election invalid, I fail 
to see why they could not have put it as one of the grounds in 
Rule 11. On reading Rule 11 it is clear that it can only refer 
to what happens during the actual election itself. Therefore, 
the phrase “non-compliance with the provisions of the Act” cannot 
refer to anything antecedent to the actual election itself, such 
as the disqualification of a candidate at the time of the election, 
but only to the conduct of the election during which any of 
the provisions of the Act or the rules thereunder may be violat- 
ed. Section 314, which was not referred to by either side during 
the course of the argument, provides sufficient remedy against a 
disqualified member acting as Councillor; for it says: 

“If a member of the Council acts as such when disqualified under 
section 50; he shall, on conviction, be punished with fine not exceeding 
two hundred rupees for every such offence.” 

The Legislature has provided sufficient safeguards against 
violation of any of the provisions of sections 49 and 50, in 
other words against a disqualified member of the Council act- 
ing as a member. With regard to the irregularities under 
Rule 11 (c) many things might be mentioned; the non-removal 
of a deceased candidate’s’ name; the non-removal of the name 
of a candidate who has withdrawn; the wrong description of a 
candidate whose nomination paper has been accepted. All these 
things would be irregularities in respect of the nomination paper 
and the disqualification of a candidate cannot, by any stretch of 
imagination, be called an irregularity in respect of the nomination 
paper, and non-compliance with the provisions of the Act or the 
rules made thereunder can only mean non-compliance by the 
officer whose duty it is to fix the date of election, receive votes 
and act as polling or returning officer. 


Granting for argument’s sake that the disqualification of a 
candidate is one of the grounds covered by Rule 11, on a‘careful 
consideration of the scope of the District Municipalities Act and- 
the provisions relating to the election and appointment of Coun- 
cillors, 1 have no hesitation in holding that the proper and only 
remedy, in case a disqualified candidate is elected, is by a proceed- . 
ing under section 51. I am not at all impressed with the argu- 
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Mangsla ment that the defeated candidate would be without a remedy if 
s. such an jnterpretation is put upon section 51. The defeated can- 
Pe didate cbuld very well request one of the Councillors to move the 
District Judge or induce the council to request the Chairman to 
move the District Judge; and, if neither an individual Councillor 
nor the Council as a body would move in the matter, still a third 
remedy is open to any member of the public against a disqualified 
Councillor sitting and voting as such, of laying information 

against him under section 314. 

As it is unnecessary to consider at length the case quoted 
on this point for I hold that the words of section 51 negative 
any other remedy, I shall briefly refer to some of them. In 
Pasmore v. Oswaldiwistle Urban District Counci? the facts were 
that the plaintiff, a paper manufacturer and the owner and occu- 
pier of a factory, required the local authority called the Oswald- 
twistle Urban District Council pursuant to the Public Health 
Act of 1875 to cause to be made such sewers as may be neces- 
sary for effectually draining their district and in particular his 
premises and to give facilities for enabling him to carry into 
their sewers the liquids proceeding from his factory or manu- 
facturing processes and the defendants refused to comply with 
such requirements. The plaintif -claimed a mandamus com- 
manding the defendants to cause to be made such sewers as 
may be necessary for effectually draining their district and to 
give facilities for enabling the plaintiff to carry the liquids pro- 
ceeding from his factory into the sewers under their control. 
Charles, J., before whom the case was tried, held that the plaintiff 
was entitled to a writ of mandamus under the Act of 1875 but 
that. the only tribunal which could enforce a claim under the 
Act of 1875 was the County Court. The defendants appealed 
against the judgment for a mandamus, and the Court of appeal 
entered judgment for the defendants dismissing the action with 
costs. The plaintiff appealed to the House of Lords and his 
appeal was dismissed. Lord Halsbury observed at page 394: 

“The principle that where a specific remedy is given by a statute, 

a it thereby deprives the person who insists upon a remedy of any other 
form of remedy than that given by the statute, is one which is very 
familiar “and which runs through the law. I think Lord Tenterden accu- 
Tately states that principle in the case of Doe v. Bridges [(1831) I.B. and 
Ad. 847 at 859]. He says where an Act creates an obligation and enforces 
the performance in a specified manner we take it to be a general rule 
that performance cannot be enforced in any other manner. . . . You 


—_———— 
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must fake your stand upon the statute in question, and the statute which 
creates the obligation is the statute to which one must look to if there 
18 a specified remedy contained in it. There ts a specified ba ie con- 
tained in it, which is an application to the proper Government department.” 

In Barraclough v. Brown’ it was held that | 
“where a statute gives a right to recover expenses in a Court of summary 
jurisdiction from a person who is not otherwise liable, there is no right 
to come to the High Court for a declaration that the applicant has a 
right to recover the expenses in a Court of summary jurisdiction; he 
can only take proceedings in the latter Court” : i 

Lord Herschell observed at page 620: 

“I do not think the appellant can claim to recover by virtueeof the 
statute and at the same time insist upon doing so by means other than 
those prescribed by the statute which alone confers the right.” 


Lord Watson observed at page 622: 


“The right and the remedy are given wno flatu and the one cannot 
be dissociated from the other. By these words the Legislature has, in my 
opinion, committed to the summary court exclusive jurisdiction, not merely 
to assess the amount of expenses to be repaid to the undertaker, but to 
determine by whom the amount is payable; and has therefore, by plain 
implication, enacted that no other Court has any authority to entertain or 
decide these matters,” 

The obseryation of Lord Watson applies with great force 
to the present case, for section 51 (3) clearly says “Pending 
such decision the Councillor. shall be déemed to be-qualified.”” 
Parthasaradht Naidu v. Koteswara Rao* is not a direct authority 
on the point. In that cast a petition was filed objecting to the 
election of a person as President of the Narasaraopet Taluk 
Board. Sections 55 and 56 of the Local Boards Act correspond- 
ing to sections 49 and 50 of the District Municipalities Act were 
under consideration in that case. The Full Bench held that the 
District Judge on an election petition could not go into the ques- 
tion whether a particular candidate was duly appointed as a 
member of the Board. Mr. Sitarama Rao urges that no objection 
was taken to the maintenance of the election petition itself 
and therefore it must be considered as an authority in his 
favour. I am unable to accept this argument, The question 
whether an election petition would lie or not on the ground of 
disqualification of a member was not put in issue m that case. 
The question was whether the District Judge was competent to 
go into the question of the validity of the appointment of a 





3, (1897) A.C. 615. 
4 (1923) I.L.R. 47 ML 369: 46 M.L.J. 201 (F.B.). 
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person as a member of the Taluk Board when his election as 
Presidght was questioned. As observed by Waller, J.: 

“The Act, no doubt, provides that the President shall be elected 
irom among fhe members of the Board, but that provision does not 
give the Judge jurisdiction on an election petition to consider whether 
the members have or have not been properly appointed. He cannot dis- 
qualify them save on grounds that are not applicable here.” 

The English cases quoted by Mr. Sitarama Rao do not 
help'him, fot, under the Municipal Corporation Act of 1882, 
45 and 46 Vic. c. L, section 87 (c), the disqualification of a 
candidate is a ground for questioning the election. Clause (c) 
reads “that the person whose election is questioned was at the 
time of the election disqualified.” Under the English election 
rules the returning officer is not empowered to reject a nomina- 
tion paper on the ground that the candidate is disqualified. As 
there is no scrutiny of a nomination paper as here and as the 
nomination paper could not be rejected the disqualification of 
a candidate is made a ground for an election petition under 
section 87 (c). As I have already observed, if the framers 
of the rules for the decision of disputes as to the validity of 
elections wanted to make disqualification of a candidate at the 


- time of the election a gtound for an election petition, they 


could have said so in so many words having in view the Eng- 
lish practice. It could not be said that the framers 
of the Madras Rules were unaware of the provisions of the 
English statute 45 and 46 Vic. c. L.” Pritchard v. Mayor, etc., 
of Bangor’ does not help the 1st respondent. There it was 
held that the returning officer had no jurisdiction to determine 
the question of disqualification, the proper method for decid- 
ing that question being an election petition as provided in the 
Municipal Corporation Act of 1882, section 87. Harford v. 
Linskey® has’ no application to the present case. Under the 
English Act an election could not be questioned except by an 
election petition. Here a candidate could be declared disquali- 
fied by the Chairman and his nomination paper rejected, and if 
the Chairman arts against the provisions of the Act the remedy 
ig Dy cappeal to Government. There may be other remedies, 


. but it ig unnecessary to consider in this case whether there are, 


or there are not, remedies against the action of the scrutinising 
officer, for any observation of mine would only be obiter as they 
are not now under consideration. 





5. (1888) 13 A.C 241. E 6. (1899) 1 Q.B. 852. 
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Gopala’ Atyangar v. Ebrahim Rowther’ and Sarvothama 
Rao v. Chairman, Municipal Council, Saidapet* have So appli- 
cation to the present case, as the question of the maintainability 
of an election petition on the ground of disqualification was 
neither raised nor decided in those cases. Lakshminarasimha 
Somayagiyar v. Ramalingam Pillai does not touch the present 
question. In that case a suit was brought for a declaration 
that the election of the 2nd defendant to a seat on the Taluk 
Board of Shermadevi was illegal and invalid. S. K. Devasiga- 
mony v. M. R. Sethuratma Aiyar!? is strongly relied upon by 
Mr. Sitarama Rao as supporting his contention. In thdt case 
an ex officio member of a District Board, who had ceased to be 
such at the time, proposed another member of the Board to be 
the Vice-President of the Board. An objection was taken that 
the proposal was not legally made by a member of the Board; 
but it was overruled and the person proposed got the largest 
number of votes. An election petition was filed against the 
successful candidate in the Court of the Subordinate Judge of 
Trichinopoly. Against the order of the Subordinate Judge a 
petition was. filed in this Court under section 115. 
Ramesam, J., in disposing of the case made the following 
_ observation: _ . a "x . ; l 
“I, therefore, decide that the validity of the vote of Mr. Pethachi 
~~ Chettiar-can be andought to bè decided in this eleciion” petition” ~~ 
With very great respect I am unable to agree with him. 
Diwan Bahadur Pethachi Chettiar, it was alleged, had ceased 
to be a member before he made the proposal. The election 
Court can only go into the question of the regularity or other- 
wise of the election after the nomination had been accepted. 
The question whether the proposer was a member who was 
qualified to propose and the objection which was overruled by 
the Chairman or President could not be gone into in an election 
petition. As I have already observed, where the statute itself 
gives a remedy for an infraction of any of its provisions it is 
not open to the Court to hold that another remedy not specifically 
provided for is open. In this connection I may refer to the obser- 
vation of Lord Shaw of Dumferline in a recent case Shang 
Realties, Ltd. v. St. Michel (Ville Da)”: | oe 
“Where alternative constructions are equally open, that alternative 
is to be chosen which will be consistent with the smooth working‘ of 





7. (1925) I.L.R. 48 M. 509: 49 M.L.J. 606 (FB). 
8 (1923) I.L.R, 47 M. 585: 45 M.L.J. 23. 9. (1920) 39 M.L.J. 319. 
10. (1924) 87 I.C. 363, 11. (1924) A.C. 185 at 192, 


Mangala 
Goundar 
7. 


Ayyathoral 
Mudallar 


Mangala 
Goundar 
y, 
Ayyathoral 
Mudallar, 


644 THE MADRAS LAW JOURNAL REPORTS. [VOL. 


the system which the statute purports to be regulating; and that alterna- 
live is tf be rejected which will introduce uncertainty, friction or confu- 
sion into the working of the system.” 

In view, of my decision on the first point it is not neces- 
sary to discuss the second point at length. But inasmuch as 
considerable argument has been advanced on both sides I will 
briefly notice them. The question is whether the hereditary 
archaka of a Hindu temple is a servant of the trustee of the 
temple or whether the trustee is an employer of the hereditary 
archaka. The hereditary archaka of a temple is not a person 
appointed by the trustee. He holds his office by virtue of here- 
ditary right. He has to perform worship in the temple accord- 
ing to the Agamas which regulate such worship, and he has to 
perform the worship at such times and on such occasions as 
the usage of the temple enjoins. He cannot deviate from the 
usage of the temple. The trustee of a temple has the duty of 
looking after the interests of the temple and consequently the 
right to enforce strict adherence to the usages of the temple. 
The contention of Mr. Sitarama Rao is that inasmueh as the 
trustee has power to suspend or dismiss the hereditary servants 
for proper reasons he must be deemed to be their employer. 
The mere fact that one person has control over another would 
not make the latter a servant of the former. The archaka is 
a servant not of the trustee but of the temple, that is of the 
deity, whether it be god or goddess. The trustee of a Hindu 
temple is not a trustee in the English sense of the word inas- 
much as no property vests in him and he is not the legal owner 
of the temporalities of the temple. He is only a manager with 
certain rights and duties attached to his office. He cannot deal 
with the properties of the temple as he likes. He can no doubt 
for certain purposes alienate the property of the temple; but 
that would not in any way make him the owner of any of the 
properties belonging to the temple. The word “servant” as 
used in section 49 means not a subordinate but one who gives 
his service to his master; and the word “employer” is used in 
the sense of a person employing any one for his benefit or on 
his own account. The word “servant” cannot apply to a person 

_who is under the authority of another, nor the word “employer” 
to a person who is only asked to supervise the work of another. 
The trustee is as much a servant of the deity as the hereditary 
archaka. The trustee cannot depart from the usages of the 
temple any more than the archaka, nor can he change the usage 
of the temple in the way he likes. I cannot uphold the con- 
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tention that`the archaka is a servant of the trustee within the 
meaning of clause (vi) (2) of section 49. 

The cases relied upon by Mr. Sitarama Rao on this point 
do not help him. In Seshadri Atyangar v. Ranga Bhattar” 
the observation is: ` ; 

“The position of an archaka on the other hand, though he may 
huve a hereditary tenure in the office, is, in our opinion, essentially that 
of a servant. The trustee is the representative of the temple and the 
archaka must be subject to his disciplinary authority.” 

This observation cannot be taken to mean that the learned 
Judges held that the archaka was a servant of the trustee. The 
decision of the Privy Council in Bull & Co. v. West African 
Shipping Co"? has no application to the present case. In that 
case the plaintiff let out a lighter to the defendant. Part of 
the agreement was that the lighter should be manned by two 
boys. The boys left the lighter and it came to grief. The 
Privy Council upsetting the judgment of the Appellate Court 
and restoring that of the trial Judge held that the lighter boys 
were under the control of the defendant and, therefore, he was 
responsible for their negligence and the consequent loss. When 
a person lends his servant to another person, he places him 
under his control, and the servant is bound to work for him 
and be under his direction. The person who has this benefit 
of the services of a temporarily lent servant is in the position 
of a master and, therefore, is responsible for his acts or negli- 
gence. It is difficult to tee how this case can help the lst 
respondent here. The passage in 20 Hals. 260 applies only 
to cases where a person employs one for his own benefit whether 
that person is actually paid by him or not. In Grenville Stith 
v. Tomlm™ a salaried clerk was a clerk of the committee which 
was appointed jointly by the Corporation of a borough and the 
Council of the Urban District. It was held that he could not 
be the Chairman of the Urban District Council inasmuch as he 
was a salaried officer of the committee appointed by the Council. 
An observation of mine in Vanamamalai Jeer Swamigal v. Ven- 
kataramana Chartar™ is relied upon by Mr. Sitarama Rao. In 
that case the question was whether the archaka of a temple 
was entitled to the possession of the temple. The-passage is: 


“The position, therefore, of the archakas of the temple is 


only that of servants.” It is clear from the context that that 





12, (1911) LL.R. 35 M. 631 at 633: 21 M.L.J. 580. 
13. (1927) A.C. 686. 14. (1911) 2 K.B. 9, 
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pasšage means that the archakas are servants of the temple 
and nof of the trustee. In Stone v. Cartwright it was held 
that a person who employs servants for another is not liable 
for the tort of the servants. 


Lord Kenyon observed: 

“In all these cases I have ever understood that the action must 
either be brought against the hand committing the injury, or against the 
owner for whom the act was done; but it was never heard of that a 
servant who hires labourers for his master was answerable for all their 
acts.” 4 

In The King v. Hoseason" it was held that the 
employer of the servant is the master for whose service 
he is retajned, and not the bailiff of the firm, who in fact hires 
the servant. The trustee of a Hindu temple is only a glorified 
bailiff of the deity of the temple. I hold that the hereditary 
archaka of a Hindu temple is not a servant of the trustee of the 
temple within the meaning of clause (vi) (2) of section 49 of the 
Act. _ 

In the result the order of the Lower Court is/set aside 
and the petition is allowed with costs throughout. Vakil’s fee 
Rs. 100. 


ANG Shi 2: Petition allowed. 
g PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] 


PRESENT :—LORD Smaw, Lorp Carson, Lorn SALVESEN, 
SrreJoHN WALLIS AND SIR LANCELOT SANDERSON. 


The Secretary of State for India in Council .. Appellani* 
v. E EU 
Volkart Brothers, through their authorized agent, 
'H. Bachtold .. Respondents. 


Lease—Lease for term—Renewal of, ai option of lessee—Covenani for— 
Specific performance of—Right to—Portion small of demtsed property— 
Person owning and possessing only, at expiry of term—Right of, to claim 
renewal as regards entire property demised or the part ut his possession— 
Owners of remaning part neither parties to suit nor claiming renewal 

The East India Company demised a piece of land to one F for a 
term of 9 years at a stated yearly rent. Amongst other covenants the 
lease contained one in the following terms :— 





*P.C, Appeal No. 22 of 1928. 24th July, 1928. 
16. (1795) 101 E.R. 622, ; 
17. (1811) 14 East. 605; 104 E.R. 734. 
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“That he the said F, his heirs, executors, administrators or assigns 
fulfilling the covenants and agreements hereinbefore contain and on 
his part to be performed and yielding and paying at the end an& expira- 
tion of the aforesaid term of 99 years unto the said United Company, their 
successors or assigns, the full and just sum of 100 pagodas.current money 
of Fort St. George, then this lease shall and may be renewed for a further 
term of 99 years upon such terms and conditions as shall be judged 
reasonable.” 

At the date of the expiry of the term fixed by the lease, the respond- 
ents were in possession of only a small portion of the lands demised. 
They refused to gıve up possession, and thereupon the Secretary of State 
instituted a suit against them for the recovery of the portion in their 
possession, The respondents instituted a suit against the Secretary af State 
claiming a declaration that they were entitled to a renewal for 99 years 
‘of the term granted by the said lease as regards the whole of the 
property demised by the said lease, or, alternatively, as regards the part 
retained by the respondents and specific performance of the covenant for 
renewal. The dwhers of the remainder of the demised premises were not 
parties to the sut; nor did they make any claim to such renewal. 

Held, that the respondents could not, under the circumstances, claim 
a rencwal of tha lease in respect of the small plot in their possession. 

The covenant to renew was one to renew the lease as a whole, including 
the subject-matter of the demise, which is the parcels as set out in the lease. 
There is no contract to renew the lease for a part of the premises. 

Held further, that the alternative claim to get a renewal of the whole plot 
“was under the circrmstances existing at the termination of the lease, untenable 


- Consolidated Appeals No. 22 of 1928 -against-the decrees 
of the High Court of Madras, dated the 10th December, 1926, 

which affirmed decrees of the District Court of South Malabar, 
respectively, dated the 2nd September, 1922 and the 1st Feb- 
ruary, 1923 and made in Original Suits No. 4 of 1921 and 
No. 7 of 1921. 

The case in the High Court is reported in I.L.R. 50 Mad. 
595: 52 M.L.J. 443. 

Dunne, K. C. and K. Brown for appellant. 

Geoffrey Lawrence, K. C. and F. McMullan for respondents. 

24th July, 1928. Their Lordships’ judgment was delivered 
by 

Lorp Carson.—By an indenture of lease executed on the 
6th June, 1821, and made between the United Company of 
Merchants of England, trading to the East Indies, of the one 
part, and one Francis Schuler of the other part, the said United 
Company demised a piece of land lying between the town of 
Cochin and the river in the Province of Malabar, containing 
253,700 square feet (acres 4.10), unto the said Francis Schuler 


Lord 
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from the date thereof for the term of 99 years, at the yearly 
rent ofp Pagodas 6 F. 27 C. 25. Amongst other covenants the 
lease contained one in the following terms:— 

“That he the sad Francis Schuler, his heirs, executors, administra- 
tors or assigns fulfilling the covenants and agreements hereinbefore con- 
tained and on his part to be performed and yielding and paying at the 
end and expiration of the aforesaid term of ninety-nine years unto the 
said United Company, their successors or assigns, the full and just sum 
of 100 pagodas current money of Fort St. George, then this lease shall 
and may be renewed for a further term of ninety-nine years upon such 
terms and conditions as shall be judged reasonable.” 


The appellant is the successor in title of the said United 
Company, and by virtue of an assignment-by the said Francis 
Schuler and divers subsequent assignments and acts in law the 


‘whole of the property comprised in the lease became vested in 


the respondents in the year 1907. Subsequently, in the year 
1914, the respondents as vendors granted to the Cochin Club 
the right, title and interest of the vendors in a portion of the said 
lands demised by the said lease, amounting to 3 acres and 34 c., 
for a sum of Rs. 18.461. The said lease expired by efflux of time 
on the 6th June, 1920, and at that date the respondents were in 
possession of acres 1.10 only of the lands demised, and the Cochin 
Club having previously surrendered to the appellant their interest, 
purchased as aforesaid from the respondents, are in occupation 
of the said 3 acres and 34 c, as tenants at will to the plaintiff. 


On the termination of the said lease the appellant claimed 
possession from the respondents of the part of the property then 
remaining in their occupation, and containing the 1 acre 10 c. 
already mentioned, and as such possession was refused com- 
menced his suit on the 24th February, 1921, claiming possession 
of the same and mesne profits.” 

"On" the other hand, the respondents commenced their suit 
on the 31st October, 1921, claiming a declaration that they were 
entitled to a renewal for 99 years of the term granted by the 
said lease as regards the whole of the property demised by the 
said lease (save a small portion which had been acquired by 
the Government of Madras) or, alternatively, as regards the 
part retained by the respondents and specific performance oi 


“ the covenant for renewal 


By a decree of the 2nd September, 1922, the appellant’s suit 
was dismissed with costs by the District Judge of South Malabar, 
who decided that the respondents were entitled to claim a renewal 
in respect of the part of the property retained by them and not in 
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respect of any other part. On the hearing, therefore, of the 
respondents’ suit on the 1st February, 1923, a decree was made 
that the appellant should execute a renewal of the | on the 
terms mentioned in the decree in respect of the part of the 
leasehold premises in the occupation of the respondents. 

The appellant appealed to the High Court of Madras against 
both the said decrees, which were heard together on the 19th 
March, 1926, by Venkatasubba Rao and Krishnan, JJ. There 
were two main points argued upon the appeals: (1) that the 
covenant was unenforcible for uncertainty, and (2) that the 
respondents not being in possession of or entitled to the premises 
demised by the lease could not claim specific performance eithér 
for the whole of the premises included in the lease or in respect 
of the acres 1.10 in their possession 6n the ground that there 
could not be specific performance of a part of the contract. 

The learned Judges who delivered their judgments on the 
10th December, 1926, were divided in their opinions. Venkata- 
subba Rao, J., agreed on both points with the District Judge, 


„but Krishnan, J., was of opinion that the covenant of renewal was 


indivisible and could not be enforced. In view of this differ- 
ence of opinion an order of reference of both appeals was 
made lo the Chief Justice, who gave his opinion on both points 
in favour of the respondents, and decrees were made in both 
suits dismissing the appeals with costs, and against such decrees 
the present consolidated appeals have been preferred. The 
real point to be considered upon this appeal is whether the 
respondents can, under the circumstances, claim a renewal of the 
lease in respect of the small plot in their possession, the owners 
of the remainder of the demised premises not being partiés to 
the suit or making any claim to.such renewal. It is true that 
the respondents claimed in the alternative to get a renewal of 
the whole plot, but all the Judges in both Courts were of opinion, 
and in that opinion their Lordships concur, that any such claim 
was, under the. circumstances existing at the termination of 
the ‘lease, untenable, and, indeed, Mr. Justice Krishnan states 
that the respondents’ counsel conceded that his, clients could not 
enforce a renewal of the whole plot. There is no cross-appeal 
against the judgment on this point, and althougH the learned, 
Counsel for the respondents at the hearing before this Board 
suggested that he might even then be permitted to present such 
an appeal, it is manifest that any such application could not 
be acceded to. Now the sole question of the claim for renewal 
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of the lease in respect of a part is one that depends on the 
construction of the covenant already quoted from the lease. 
What was the covenant? It was clearly a covenant to 
renew the lease in question: “then this lease shall and may be 
renewed, etc.” That must mean the lease as a whole, including 
the subject-matter of the demise, which is the parcels as set out 
in the lease. Moreover, the lease is to be renewed “upon such 
terms and conditions as shall be judged reasonable’”—a provi- 
sion which is plainly applicable to the premises as a whole and 
might easily vary if applied to specific portions held under vary- 
ing conditions and circumstances. It was strenuously argued by 
the learned Counsel for the respondents that as the lessees 
under the lease were entitled to assign portions of the pre- ` 
mises the covenant for renewal would attach to each assignee 
holding his part in physical severalty, but no authority for such 
a proposition in a claim for specific performance has been cited 
before this Board. This argument was mainly attempted to 
be supported by a reference to covenants which run with the 
land, but, as observed by Krishnan, J.: 


“Cases bearing upon the apportionment of rent or referring to 
covenants for repairs are not, in my opinion, in point, as they are not 
pars materia with -covenants-to-rénew; which-are covenants to create new 
rights.” 

The case mainly relied upon in the argument before us 
and dealt with in the Courts below was Simpson v. Clayton, 
but that case does not appear to their Lordships to have any 
bearing. It was merely a suit by one assignee of a share of 
a suhlease against the lessor, the mesne landlord, for damages 
for the breach of the latter’s covenant to obtain a renewal with- 
out joining the owner of the. other share. Their Lordships 
were referred in the course of the argument for the appellant 
to-section 17 of the Specific Relief Act as showing that such 
Act forbids the enforcement by specific performance of a part 
of the contract to renew unless the case can be brought within 
sections 14, 15 or 16. Their Lordships, however, do not think 
that, in the view they have taken of the construction of the 
covenant for renewal, it is necessary to consider these sections. 
If, as their Lordships think, there is no contract to renew the 
lease for a part of the premises, it is quite clear that there is 
nothing in the Act referred to which can in any way assist 
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the respondents, and, on the other hand, if the contract was 
for a renewal of a part, the Act could have no application. 

Under the circumstances, their Lordships are of opinion 
that the appeals should be allowed, that the orders appealed 
from should be set aside, and that judgment for possession of 
the premises in question should be entered for the appellant 
with mesne profits from the 6th June, 1920, up to the date of 
the delivery of possession. The respondents must also pay the 
costs of the appeals and of the actions to the appellant. Their 
Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellant: Solicitor, India Office. 

Solicitors for respondents: William A. Crump & Son. 


K.J.R. Appeals alowed. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
North-West Frontier Province. ] 


PRESENT:—Lorp Parmoor, Lorp Carson AND, SIR 


LANCELOT SANDERSON. "yey, 

Guran Ditta and another .. Appellants* (Defts.) 
v. 

T. Ram Ditta .. Respondent (PIP.). 


Civil Procedure Code (1908), S 110, last clause—Stbstantial question of 
low—HM eaning—Benans—Advancement—Presumption of—English and Indian 
Latos—Distinction—Bank—Fixed deposit in, by a person in name of hin- 
self and hs wife “payable to either or survivor” of money belonging 
to hun—Husband predeceasing wife—Ownership of money—Wfe’s right 
to—Hindss Law—Joint family—Partitthn—Partial pariition—Rule—Excep- 
tions, 

A substantial question of law, within the last clause of S. 110 of 
Civil Procedure Code, does not mean a substantial question of general 
importance, but a substantial question of law as between the parties in 
the case involved. 

The general principle of equity, applicable both in this country and 
in India, is that in the case of a voluntary conveyance of propesty by a 
grantor, without any declaration of trust, there is a resplting trust in 
favour of the grantor, unless it can be proved that an actual gift was- 
intended An exception has, however, been made in English Law, and a 
gift to a wife is presumed, where money bélonging to the husband is 
deposited at a Bank in the name of a wife, or, where a deposit is made in 
the joint names of both husband and wife This exception has not been 








*P.C. Appeal No. 40 of 1927, 24th April, 1928 
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admitted in Indian Law, and there is, therefore, under it no presumption 
of an int@nded advancement. 

Where, therefore, a Hindu opened a deposit account for a sum belong- 
ing to him with a Bank in the name of himself and his wife “payable to 
either or survivor,” and a question arose after his death as to the owner- 
ship of the amount, held, that there was no presumption, in the deposit 
note, of an intended advancement in favour of the wife (the survivor) and 
that the sum and interest were the property of the husband, and remained 
at his disposal at the date of his death. . 

The ordinary rule undoubtedly is that there cannot be a partial parti- 
tion, 

Qudere; Whether this rule is elastic, and can be departed from, if 
there is no inconvenience in a partial partition, apart from a final partition S 
of the whole of the joint properties. 

Appeal No. 40 of 1927, by special leave, from a judgment 
and decree, dated the 11th March, 1924, of the Court of the 
Judicial Commissioner of the North-West Frontier Province 
(Lieut.-Colonet J. Frizelle), affirming 4 decree of the Divisional 
Judge of Peshawar, dated the 18th December, 1922. 

For purposes of the present report, the material facts of 
the case are sufficiently stated in their Lordships’ judgment. 

Dunne, K. C. and Wallach for appellants. 

De Gruyther, K. C. and Parikh for respondent. 

24th April, 1928. The judgment of their Lordships was 
delivered by 

Lorp ParmMoor.—This is an appeal, by special leave, from 
a decree of the Court of the Judicial Commissioner of the North- 
West Frontier Province, affirming a decree of the Divisional 
Judge at Peshawar. 

The respondent is the eldest son of Teku Ram, who died 
on the 20th May, 1920. The appellant, Guran Ditta, is a son, 
and the appellant, Mussammat Gujri, is the widow of the said 
Teku Ram. Teku Ram, on the 17th May, 1919, opened a 
deposit account for Rs. 1,00,000 with the Peshawar Branch of 
the Alliance Bank of Simla, in the name of himself and his wife, 
“payable to either or survivor.” The receipt of the Bank was 
dated’the 24th May, in the following terms: “Received from 
L. Teku Ram, house proprietor, and his wife, Bibi Gujri, pay- 
able to either or survivor, Rupees one lakh only, as a deposit, 
bearing interest at 54 per cent per annum, requiring twelve 
months’ notice of withdrawal and subject to the general rules 
of the Bank with respect to such deposit.” A notice of with- 
drawal was given when the account was opened as follows: 
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“Notice given this 17th day of May 1919 as on the 24th 
April, 1919.” i 

After the death of Teku Ram, the deposit was renewed 
for a further period of one year in the name of Mussammat 
Gujri alone. On the 14th May, 1921, Mussammat Gujri 
wrote requesting the Bank to pay to Guran Ditta, the bearer 
of the letter, “my deposit of Rs. 1,00,000 (Rupees one lakh), 
together with the arrears of the interest on it due to me.” In 
accordance with these instructions, the principal and interest of 
the deposit were paid to Guran Ditta. 


í On the 20th August, 1921, the respondent instituted his 
suit in the Court of the District Judge of Peshawar against the 
appellants and a younger brother, who is not a party to this 
appeal. Several questions arose for decision in the Courts 
below. A preliminary issue, “Does the suit lie in its present 
form?” was decided in bath Courts in favour of the respondent, 
and will be referred to later. Issues were framed by the Divi- 
sional Judge of Peshawar, and re-stated by the Divisional Judge, 
as follows:— ki 
(1)) Was the deposit the sole property of Mussammat Gujri by gift, 
will ur otherwise? 
(2) Did Teku Ram leave any subsisting will? 
(3) If so, was such will valid so far as it dealt with joint-family 
property? g 
(4) To what relief is plaintif entitled and against whom? 


After full enquiry, and much conflicting evidence, both 
Courts have found, as a question of fact, that Teku-Ram di¢ not 
leave any subsisting will. There was no attempt in the argument 
before their Lordships to reverse this concurrent finding of the 
two Courts below on a question of fact. This issue having been 
decided in the negative, the third issue became no longer material. 


The main issue decided in the Courts below, and which was 
relied on in.the application for special leave to appeal, was whether 
the sum deposited became the sole property of Mussammat Gujri 
by gift. On the application for special leave to this Board, it was 
urged that the question whether a fixed deposit in ae Bank in the 
name of two persons payable to either or survivor was in fact pay-° 
able to the survivor, or belonged to the estate of the person who 
originally supplied the money, was a substantial question of law, 
and of great importance to Banks in India, and to persons in 
whose names such deposits had been made. It appears from the 


e 


654 THE MADRAS LAW JOURNAL REPORTS. [vou. 


record that this was the only question raised when special leave 
to appeal was granted. 

The money deposited in the Bank was at the time of deposit 
the property of Teku Ram. The Courts below decided that this 
money belonged to the estate of Teku Ram, as the person who 
originally supplied the money. The money in dispute being up- 
wards of Rs, 10,000, the appellants applied to the Judicial Com- 
missioner for leave to appeal on the ground that there was a 
substantial question of law involved, bringing the application 
within the terms of section 110 of the Code of Civil Procedure, 
1908: 

“Where the decree or final order, appealed from, affirms the decision" 
of the Court immediately below the Court passing such decree or final order, 
the appeal must involve some substantial question of law” 

In the case of Raghunath Prasad Singh v. Deputy Commis- 
sioner of Partabgarh* it was held that a substantial question of 
law, within the last clause of section “110 of the Code of Civil 
Procedure, does not mean a substantial question of general im- 
portance, but a substantial question of law as between the parties 
in the case involved. The leave to appeal was refused, but, as 
stated above, special leave to appeal was granted on the petition 
to the Board. ` 

In the argument before their Lordships, and in the Courts 
below, it was admitted that the money deposited belonged to 
Teku Ram, who had supplied it from his own resources, by a 
transfer from his current account at the Bank. It was argued 
on behalf of the appellants that, apart from outside evidence, 
these was a presumption that the sum deposited constituted an 
advancement, or resulting trust, in favour of Mussammat Gujri, 
the wife of Teku Ram. It was said that one of the provisions 
of the destroyed will of Teku Ram was evidence that it was the 
intention of Teku Ram to make an advancement in favour of 
his wife under the terms of the deposit note; but in the opinion 
of their Lordships no weight should be attached to this evidence. 
They agree in this respect with the views expressed in the judg- 
ments of the Divisional Judge at Peshawar and of the Judicial 
Commissioner of the North-West Frontier Province. 

The question, therefore, to be decided is the construction of 
the terms of the deposit note. 

The general principle of equity, applicable both in this 
country and in India, is that in the case of a voluntary conveyance 
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of property by a grantor, without any declaration of trust, there 
is a resulting trust in favour of the grantor, unless it can roved 
that an actual gift was intended. An exception has, however, 
been made in English law,-and a gift to a wife is presumed, 
where money belonging to the husband is deposited at a Bank 
in the name of a wife, or, where a deposit is made, in the joint 
names of both husband and wife. 

This exception has not been admitted in Indian law under 
the different conditions which attach to family life, and where 
the social relationships are of an essentially different character. 
The principle to be applied has been stated in Kerwick v. 
Kerwick?: 


“The general rule and principle of the Indian Law as to resulting 
trusts differs but little, if at all, from the general rule of English Law 


upon the same subject, but in their Lordships’ view it has been established. 


by the decisions in the case of Gopeekrist v. Gungapersoud [ (1854) 6 Moo. 
LA. 53] and Ushwr Ali v. Bebee Ultaf Fatıma [ (1869) 13 Moo, LA. 232] that 
owing to the widespread and ptrsistent practice which prevails amongst the 
natives of India, whether Mahomedan or Hindu, for owners of property to 
make grants and transfers of it benami for no ohvious reason or apparent pur- 
pose, without the slightest intention of vesting in the donee any beneficial 
interest in the property granted or transferred, as well as the usages which 
these natives have adopted and which have been protected by Statute, no 
exception has ever been engrafted on the general law of India negativing the 
Preaumption of the resulting trust in favour of the person providing the 


purchase money, such as -has, by the Courts of Chancery in the exercise” 


of their equitable jurisdiction, been engrafted on the corresponding law in 
England in those cases where a husband or father pays the money and the 
purchase is taken in the name of a wife or child. In such a case there is, 
under the general law in India, no presumption of an intended advance- 
ment as there is in England.” . . 

Applying the principle thus stated to the present case, their 
Lordships hold that there is no presumption, in the deposit note, 
of an intended advancement in favour of Mussammat Gujri, and 
that the sum of Rs. 1,00,000, and interest, were the property of 
Teku Ram, and remained at his disposal at the date of his death, 
as found in the decisions of the Courts below. 

On this issue—the substantial question of law on which 
special leave to appeal was asked for, and grantet—their Lord- 
ships will humbly advise His Majesty that the decision of the 
Courts below was right, and should be confirmed. 

Their Lordships have considered the objections to the form 
of suit, and the difficulties which arise in a decree which necessi- 





2 (1920) L.R. 47 I.A. 275: 39 M.L.J. 206 (P.O). 
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tates the partial partition of the estate of Teku Ram. The 
ordindry rule undoubtedly is that there cannot be a partial parti- 
tion, ‘but it has been held in the Courts below that this rule is 
elastic, and, has in several cases been departed from, if there is no 
inconvenience in a partial partition, apart from a final partition 
of the whole of the joint properties. The Courts further held 
that in this case no inconvenience would arise. Accordingly, 
it was ordered “that the plaintiff—the respondent—he, and the 
same is hereby given, a decree for Rs. 37,368 with costs accdrd- 
ingly against Guran Ditta and Mussammat Gujri, defendants, 
joingly and severally.” It is stated in the judgment of the Addi- 
tional Judicial Commissioner of the North-West Frontier Pro- 
vince that the question of the rights of the widow to maintenance 
from the rest of her husband’s property would be decided sepa- 
rately, and their Lordships were informed that a suit for a final 
partition of the whole property of Teku Ram had been instituted 
and was in process of decision. Their Lordships do not think 
it necessary to decide any general question of procedure, but are 
of opinion that, in this.case, justice could be done between the 
parties without entering upon any question of partial partition, 
and leaving open all further questions for determination in the 
final partition of the whole property. Their Lordships prdpose, 
therefore, to vary the decree by limiting it to a declaration, in 
answer in the first issue, that the deposit in suit was not the sole 
property of Mussammat Gujri, by gift, will or otherwise, and that 
the respondent is entitled, as against’ the appellants, to a declara- 
tion to this effect. 


e The appellants have failed in the main issue involved, and 
their Lordships will humbly advise His Majesty that, subject to 
alteration in the form of the.decree, the judgments below should 
be confirmed and this appeal dismissed with costs. 


Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondent: T. L. Wilson & Co. 
K.J.R. Appeal alowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
9 
In Insolvency. . 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 
In the matter of V. Purushothamdoss & Brothers.* 

E A NET of some creditors to others—Agreement by Ofi- 
cial Assignee securing—V alwity—Sanction of such agreement—Jurisdiction of 
‘Insolvency Coert—Presidency Toums Insolvency Act, S. 49 (5)—Contract 
Act, S. 23. 

The policy of the Bankruptcy Law is to treat all creditors alike. The 
Official Assignee, in the administration of the insolvent’s estate, cannot on 
any dccount prefer one creditor to another, and the Court canndt aid 

ehim in doing that which is prohibited to be done by him directly. 

Some of the creditors of an insolvent’s estate agreed to supply the 
Official Assignee with a sum required to be deposited by him into Court 
as security for the costs of a suit which had been instituted by the insolvent 
prior to his presenting the insolvency petition and which the Official 
Assignee. was allowed to continue on condition of his furnishing security for 
costs. Those creditors, however, made it a condition of their supplying him 
“wtih the said amount that out of the sum, if any, recovered in the said suit 
their debts shouldbe paid in full first and that the other creditors should be 
paid only from, and out of, any balance that might be left. 

On an application made by the Official Assignee to the Insolvency Court 
for its sanction of that agreement, jeld, that the agteemenlt was conliary 
to public policy and that it could not be sanctioned by the Cowt, notwith- 
standing that it would in no event prejudice the other creditors, while it 
might, if there was a balance left, benefit them. 


The Official Assignee bf Madras, applicant in-person. 

K. Krishnaswami Aiyongar instructed by P. Balasubra- 
mantam for K. Govardhandoss, creditor No. 1. : 4 

K. S. Krisknaswami Aiyangar instructed by S. Raja- 
manickam for the opposing creditor No. 28, Balakrishna Sarma. 

IN. T. Shamavna for creditor No. 26, Goculdoss and Jumna- 
doss and Company. 

The Court delivered the following 

J upGMENT.—This application raises a point of some import- 
ance. It is made by the Official Assignee under, the Presidency 
Towns Insolvency Act. Previous to his presenting the insolvency 
petition, the insolvent had filed a suit on the Original Side for 
the recovery of nearly 7 lakhs of rupees. On the plaintiff's 
insolvency, the Official Assignee intimated his willingness to 
continue the suit and was directed, under Order 22, Rule 8, 

*I.P. No. 241 of 1927, 18th November, 1927, 
R—83 
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Civil Procedure Code, to furnish security for costs. The Off- 
cial Assignee has not been able to raise the money in the usual 
way afid bas now placed before me a scheme for my approval. 
If that scheme is approved, he will be in a position to raise 
Rs. 6,000, the amount to be deposited in Court on the Original 
Side, as security. The scheme is shortly this. The liabilities 
of the insolvent amount to nearly 4 lakhs of rupees. Four 
creditors to whom an aggregate amount of about Rs. 46,000 
is due have come forward with a proposal to advance to the 
Official Assignee Rs. 6,000 and as a condition of their lending 
the sum, they stipulate that if any amount is recovered by 
reason -of the suit, they shall be paid their debts in priority 
and that the other creditors shall be paid only from, and out” 
of, any balance remaining after payment in full of their debts. 
This scheme I am asked to approve. The application is oppos- 
ed by several creditors on whose behalf it is contended that the 
proposed agreement is inconsistent with the policy of the Insol- 
vency Act and is unlawful under section 23 of the Indian Con- 
tract Act. The Official Assignee puts his case thus: 

“The asset valued at nearly 7 lakhs becomes a worthless one if I fail 
‘o furnish security. By the agreement I propose to enter into, the position 
of the dissenting creditors may become better and it can in no case become 
worse. If I lose the suit, they are in no worse position; if I win it, there 
is every chance of their being paid their debts in full or in part. If I 
recover only a sum which represents the aggregate of the debt due to the 
four assenting creditors, they alone will no doubt be benefited, but that 
‘locs not in any manner injure the other» creditors. In no event can the 
arrangement be, therefore, prejudicial to the body of the creditors whom 


1 represent.’’ 

_¢ Broadly speaking, this is true, but the question, however, 
remains, is this an agreement which the Court can approve? 
Section 49 of the Insolvency Act deals with priority of certain 
debts, such as debts due to the Crown. The section enacts that 
the debts to which priority applies shall be paid in full if 
possible. It is then provided in sub-section (5): 

“Subject to the provisions of this Act, all debts proved in insolvency shall 
be paid rateably according to the amounts of such debts respectively and 
without any preference.” 

The Indian Act is modelled on the English Bankruptcy Act 
and similar provisions are contained in section 33 of that Act. 
The sub-section reads thus—‘‘subject to the provisions of this 
Act, all debts proved in bankruptcy shall be paid part passu.” 

The section of our Act is, if possible, stronger than the 
corresponding section of the English Act, although I have no 


i 
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doubt that the Legislature intended merely to copy the English 
rule. The word pari passu connotea that the payment shall be 
rateable and the section of our Act would have been complete 
even without the words “without any preference” Added at the 
end. The presence of these words makes the matter perfectly 
clear and it is impossible to hold that the Official Assignee, in 
the administration of the insolvent’s estate, can on any account 
prefer one creditor’ to another. : Can the Official Assignee ask 
the Court to approve what is prohibited to be done by him 
directly? The policy of the Bankruptcy Laws seems to be to 
‘treat all creditors alike. It is based on grounds of public policy 
“and the Official Assignee cannot contravene the rule in .ques- 
tion, much less can the Court aid him in contravening: that 
rule. Under section 23 of the Contract Act, any agreement is 
unlawful which, if permitted, would defeat the provisions of any 
law or which is opposed to public policy. There-are. decided 
cases which have held agreements invalid on the ground that they 
are inconsistent with the policy of the Insolvency Act. The 
Official Assignee has frankly told me that this application is of 
a very novel kind, and, as may be expected, there is very little 
casé-law on the point.’ There is, however, one case decided 
under the English Act which is directly in point. 


~- -A-German. national resident-in England-was adjudicated a 
bankrupt and the custodian of enemy assets agreed to release an 
asset of the bankrupt, stiptilating that such release should only 
operate in favour of creditors of British nationality and the 
trustee applied to the Court for directions. Lawrence, J., ex- 
pressed the view that the Court had no power to direct a dis- 
tribution among a limited class of creditors only. Re Wiske- 
Mann.” 

The Official Assignee has expressly said that he does not 
rely upon there having been proper meeting of creditors and 
upon the scheme having been accepted at such a meeting. But 
it seems to me that the question is independent of the approval 
of creditors. There are several sections in the Insolvency Act 
which show that the assent of those affected is disregarded on 


grounds of public policy or commercial morality, e.y., sections | 


dealing with an insolvent’s discharge and compositions with cre- 
ditors. The fact that the Official Assignee himself has approv- 
ed makes little difference. See Williams on Bankruptcy, 13th 








1. (1923) 92 L.J. (Ch.) 349. 
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Ed. p.,87. I have come to the conclusion that this is a scheme 
whicheI cannot sanction. . 

There is yet one observation I have to make. The Official 
Assignee asks me to regard the scheme as one providing for 
remuneration to the four assenting creditors who have agreed 
to lend the money and not as embodying a method of preference. 
What he says is, that there is nothing to prevent the lenders from 
stipulating that in return for the Rs. 6,000-they advance, they 


‘shall receive Rs. 48,000 in a certain event. This may, or may 


not, be so, but I am not called upon at present to decide whether 
or not such an agreement is valid and can receive the approval of 


‘the Court. The question I have to ask myself is, what does the’ 


transaction in substance and effect amount to? There can be no 
possible doubt that the arrangement is one which is intended to, 
and which does in fact, give preference to these four creditors 
in the payment of their debts. The report of the Official Assig- 
nee itself goes a long way to show what his own view of the 
transaction was. He says in clear and unmistakeable terms that 
the object aimed at was to give priority to the debts of the cre- 
ditors in question. Not only has he said this in his report, but 
he has argued the application only on that footing, although he 
now suggests that it is possible to put a different construction 
upon the scheme. This argument is, therefore, clearly untenable 
and I must refuse to accept the scheme. The application is 
rejected. 5 

The application of the Official Assignee is bona fide and I 
do pot propose to direct him to pay costs personally, but the 
taxed costs of Gokuldoss Jumnadoss and Company and Bala- 
krishna Sarma shall be paid by him from, and out of, the estate. 
I certify for counsel for Balakrishna Sarma. These costs shall 
have priority over the claims of creditors. 

ASV. Application rejected. 


[This judgment has been confirmed in O.S.A. No. 100 of 
1927 by their Lordships The Chief Justice and Pakenham Walsh, 
J., on 13th September, 1928.—Rep. | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice DrEvaDoss AND MR. "Justice 
JACKSON. 


Machanjeeri Ahmed .. Petitioner* (Deft.) 
v. ` 
K. Govinda Prabhu .. Respondent (Plf.). 


Provincial Insolvency Act (V of 1920), S. 78—Swit against insolvent 
during the pendency of insolveny proceedings—Plaintiff whether entitled 
to exchude the period of the pendency of msolvency proceedings. 


A person who brings a suit against an insolvent during the pendency ` 


of the insolvency proceedings is not entitled to the benefit of settion 78 
of the Provincial Insolvency Act; the benefit of this section can only be 
invoked by a party who wants to proceed against an insolvent after the 
adjudication has been annulled. 

In re Benson. Bower y. Chetwynd, (1914) 2 Ch. 68 referred to. 


Petition under section 25 of Act IK of 1887 praying the 
High Court to revise thé decree of the Court of the Subordinate 


-Judge of South Malabar at Calicut in S.C. No. 732 of 1926. 


K. P. Rdmakrishna Atyor for petitioner. 
K. Kuttikrishna Menon for respondent. 


The judgment of the Court was delivered by | 
- Devadoss, J.—This is an application to revise the decree ‘of 


-the-Subordinate Judge in Small’ Catisé’ No. 732 of 1926. The 


contention for the petitioner is that the suit is barred by limita- 
tion and that section 78 of the Provincial Insolvency Act does 
not apply to this case. The Subordinate Judge held that the 
suit was not barred inasmuch as the insolvency proceedings» were 
pending at the time of the suit. The question is whether a 
person who brings a suit against an insolvent during the pendency 
of the insolvency proceedings is entitled to the benefit of sec- 
tion 78. Section 78 says: 
“Where an order of adjudication has been annulled under this 
Act, in computing the period of limitation prescribed for any suit or 
application for the exectition of a decree (other than a suit or application 
in respect of which the leave of the Court was obtained under sub-section 
(2) of section 28) which might have been brought of made but for the 
making of an order of adjudication under this Act, the Period from the 
date of the order of neg to > the date of the order of annulment. 
shall_be excluded.’’ 
_ The benefit of S. 78 can only be invoked by a party who 
wants to proceed against an insolvent after the adjudication 


*CRP. No. 843 of 1927, _ -> + 14th March, 1928 
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has been annulled. It does not say anything about the proceed- 
ings dyring the pendency of the insolvency proceedings, 
Section 28 (2) of the Act says: 

“No creditor to whom the insolvent is indebted in respect of any 
debt proveable under this Act shall during the pendency of the insolvency 
proceedings have any remedy against the property of the insolvent in 
respect of the debt, or commence any suit or other legal proceeding except 
with the leave of the Court on such terms as the Court may impose.” 

When a debtor is adjudicated insolvent the creditor is not 
entitled to proceed against him except with the leave of the 
Court, This does not entitle the plaintiff to come years after 
the order of adjudication is made and file a suit against the 
insolvent in the ordinary Court and claim the benefit of section 
78. So long as the insolvency proceedings are pending, the 
period of limitation is suspended, provided the claim was not 
barred on the day of adjudication, and if the order of adjudi- 
cation is- annulled, the right to proceed against the insolvent 
would revive and the period during which the insolvency pro- 
ceedings were pending would be excluded if theyperson wishes 
to proceed against the insolvent or his property. The case in 
In re Benzon. Bower v. Chetwynd" is a clear authority for the 
position that a person who wants to sue in the ordinary Courts 
for relief against an insolvent cannot claim the benefit of S. 78. 
As observed by Channell, J.: 

“A debt does not become barred by lapse of time if it was not so 
barred at the commencement of the bankruptcy, and of this there can be 
no doubt, but this is only in the bankruptcy.” 

This decision was followed in Ramaswami Pillai v. Govinda- 
swami Naicker? The same view was held in Sidhraj Bhojraj v. 
Alii Haji? 

We hold that the plaintif is not entitled to exclude the 
time during which insolvency proceedings were pending because 
they have not yet been annulled. 

We allow this Civil Revision Petition with costs and at 
the same time allow the respondent to withdraw the suit with 
liberty to bring a fresh suit if so advised. 

N.S. Petition allowed. 


: 1 (1914) 2 Ch 68 
2, (1918) I.L.R. 42 M. 319: 36 M.L.J. 104 
3. (1922) I.L.R. 47 B. 244, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sm Murray Coutts Trotter, Ki.» Chief 
Justice AND Mr. Justice ODGERS. 


The East India Distilleries and Factories, ` 
Limited, through their Managing Agents 


Messrs. Parry & Co. .. Appellants* (Defts.) 
v. 
P. F. Mathias l .. Respondent (Plf.). 


Transfer of Property Act, S. 108 (mn) —Fire—Destraction of demised 
premises by—Retmstatement of—Lessee’s | hability for—Covenant express 
providing for—Necessity—English Law—Distinction—Covenant not so pro- 
widing—Consiruction of lease—Liability of lessee in case of—Neghgence— 
Proof of—Necessity, 


The defendant company took a lease of a building from the plaintiff 
for the purpose of storing alcohol and other spirits for the purpose of their 
distilling business. The lease contained a covenant ‘‘that the lessees on the 
expiry of the period of this Jease should restore the building at 
their own cost to the condition in which they took the same on lease from NG 
the predecessor-in-title of the lessor. That -in case thé lessecs 
fail to remove the additions and alterations made by them to suit their 
Purposes and at their costs and fail to restore the building to the origiral 
and habitable condition the cost thereof shall be paid by the 
léssees to the lessor.’’ The defendant to the knowledge of -the plainn Tt 
made internal structural alterations in the building to suit their own pur- 
poses for use as a liquor warehouse. The building was subsequently burnt 
down, and the plaintif sued the defendant for damages for reinstatement 
of the building. 


Heid, that the plaintiff was not entitled to recover because he did not 
bring home negligence to the defendant company. 

In India S. 108 of the Transfer of Pro 
that a lessee should not be responsible for 
he has definitely taken that burden upor» his shoulders by his covenant. The 
covenant in the lease in question did not contemplate the case of fire at 
all It merely provided for the obligation that the lessee would incur in 
restoring premises which he had altered to suit his own purposes to their 
original use as a dwelling house at the termination of the lease The 


R. 3 HL. 330] is inapplicable 


perty Act clearly contemplates 
the consequences of fire unless 


owing to its dangerous nature, and (2) the lesso 
for what purposes the lessees required the bul 
proposed to put it, 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in Original Suit No. 19 of 1923, 


*Appeal No. 432 of 1925, 
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Vere Mocket instructed by Messrs. King and Partridge for 
appellayts. 

K. S. Krishnaswami Aiyangar for A. T. Coelho and C. M. J. 
Ernest for respondent. 

The Court delivered the following 

Juvcments. Coutts Trotter, C. J—After careful con- 
sideration of this case I have come to the conclusion that the 
plaintiff cannot succeed unless he can bring home negligence to 
the defendants. It is argued that the covenant in the lease im- 
poses an absolute obligation on the lessees to restore the build- 
ing atethe end of their term in the condition in which they took 
it without regard to the provisions of section 108, Transfer of 
Property Act. That such a result might be reached in England 
I do not contest. English authorities were quoted and there is 


“mo doubt much to be said for the view that, if you enter into a 


general repairing covenant and do not provide for the contin- 
gency of fire, you will be held strictky to the words of your 
covenant. But in India the section 108 of the Transfer of Pro- 
perty Act clearly contemplates that a lessee should not be res- 
ponsible for the consequences of fire unless he has definitely taken 
that burden upon his shoulders by his covenant. In my opinion 
the material covenant of this lease did not contemplate the case of 
fire at all. It merely provided for the obligation that the lessee 
would incur in restoring premises which he had altered to suit his 
own purposes to their original use ag a dwelling house at the 
termination of the lease. That covenant to my mind was 
founded upon the basis that at the termination of the lease the 
premises should exist in a state capable of conversion and never 
was meant to impose upon the lessees the obligation of re-building 
what had in the events that happened become a mere heap of 
burnt out ashes. 

With regard to the question of negligence which of course, 
if established, would prove the plaintiff's case, I do not think it 
is established. It is quite true that there was no watchman 
so far as one can ascertain on this night, but I am entirely 
unable to gather from the evidence that that can be in any way 
regarded as the proximate cause of this fire. Nor can I see 


„that the principle of Rylands v. Fletcher’ has any application 


to a case of this kind for two reasons. In the first place, there 
is no evidence whatever that proof alcohol is a dangerous thing 
which a man can reasonably be held to store at his peril owing 


1, (1868) L.R. 3 A.L. 330, 
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to its dangerous nature. It-is not apparently liable to sponta- 
neous combustion in any circumstances and it seems more likely 
on the evidence and from what we have been told that the build- 
ing fired the alcohol than that the aloohol fired the building. 
Moreover it was from the beginning known to the lessors for 
what purpose the lessees required the building and to what use 
they proposed to put it. The cases relied upon by the plaintiffs 
appear to me not to rest upon the doctrine in Rylands v. Fletcher, 
but to be based upon negligence. I need only refer to the latest 
cases relied upon. The earlier are too well known to render 
it necessary to discuss them again. Such cases I mean as 
Scott v. The London and St. Catherine Docks Co and Smith v. 
London and South Western Railway Co! I confess that the case 
that has given me most difficulty is that of Musgrove v. Pandelis* 
which was put before us as being an instance of the application of 
the doctrine of Rylands v. Fletcher.* I have satisfied myself after 


analysing it carefully and especially having regard to the judg- ` 


ment of Duke, L. J., that the case ultimately resolves itself into 
a finding of negligence against the defendant’s servant. Condi- 
tions of danger were no doubt present, but the determining factor 
was the failure of the defendant’s servant who was an unskilled 
person put in charge of a car (in itself, I think, possibly a negli- 
gent employment by him) to turn off the tap and hence the petrol 
in the carburetter was ignited. Since writing this I have seen 
that Sir Frederick Pollock takes the! same view of the scope of 
the decision in the last edition of his well-known book on Torts, 
The other recent case was that reported in Mulchand Nemi Chand 
v. Basdeo Ram Sarup," which clearly contains a finding that it was 
negligent to leave cotton bales in the place where they were left 
without ventilation and without ipspection. 

In my opinion there is no evidence of negligence here or at 
any rate of negligence which had any casual connection with the 
fire. I think the appeal must be allowed with costs here and 
below. The memorandum of objection is dismissed with costs. 

Odgers, J—This is an appeal by the East India Distilleries 
and Sugar Factories, Limited, through their Managing 
Agents, Messrs. Parry & Co., against the decree of the Subordi- 
nate Judge of South Kanara awarding the plaintiff one P. F. 


Mathias Rs. 4,400 damages. The appellant company had taken a 
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2. (1865) 3 H. & C. 5%: 159 E.R. 665, 
, 3. (1870) L.R. 5 C. P. 98 and 6 CP. 
- 4, (1919) 2 K.B. 43, 5. (1926) I.L.R. 48 A, 404, 


R—84 


Coutts 
Trotter, C. J. 


Odgers, J. 7 


666 THE MADRAS LAW JOURNAL REPORTS. [voL. 


lease from the plaintiff for the purpose of storing alcohol and 
other gpirits for the purpose of their distilling business. They 
had apparently leased the premises since the beginning of 1916 
when they were to occupy for three years at a monthly rental 
of Rs. 40. The lessees held over on 23rd July 1920, and ob- 
tained a renewal for a further term of three years from lst 
June, 1920 at a monthly rental of Rs. 50. The defendant to 
the knowledge of the plaintiff made internal structural altera- 
tions in the buildings to suit their own purposes for yse as a 
liquor warehouse. On the 27th May, 1922 this building was 
burnt. down, and the plaintiff seeks to hold the defendant com- 
pany liable for reinstatement. The learned Subordinate Judge 
has held that the fire was occasioned by the negligence of the 
defendants and also that by the terms of the lease the defend- 
ants had bound themselves to restore the building undamaged 
and in good condition to the plaintiff. The first lease is Ex. 
XIV for a period of three years from the Ist April, 1910, the 
owner then being Mr. N. Vyasa Rao, and the lease in question is 
Ex. XIII ineswhich the lessor undertakes to effect certain pre- 
liminary repairs. 

The important covenant is as follows:— 

“That the lessees on the expiry of the period of this lease or on its 
tooner determination the lessees shall restore the building at their own 
cost to the condition in which they took the same on lease from Mr. Vyasa 
Rao, the predecessor-in-ttle of the lessor in,the beginning and as described 
in-thesplan which is hereto appended and in good and proper condition and 
allowance being made for all reasonable wear and tear, That in case the 
lessees fail to remove the additions and alterations made by them to suit 
theur “Purposes and at their costs and fail to restore the budding to the ori- 
ginal and habitable condition the cost thereof be estimated by a competent 
person and shall be paid by the lessees to the lessor.’’ 


The question is whether the words in this covenant “the 
lessees shall restore the building at their own cost to the con- 
dition in which they took the same on lease from Mr. Vyasa 
Rao” oblige them to re-build in the case of destruction by 
fire; in other words, was it within the contemplation of the par- 
ties that the benefit of the Transfer of Property Act, section 
108 (e) should be replaced by this special contract. Sub-sec- 


“tion (m) of this section is also important, for “the lessee is to 


restore on the termination of the lease the property in as good 
condition as it was at the time he was put in possession subject 
to changes caused by reasonable wear and tear . . . . and 
when such defect has been caused by any act or default on the 
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part of the lessee, his servants or agents, is bound to make it good 
within three months, etc.” R 
It appears to me that what was in the contemplation of 
the parties when they entered into this covenant set out above 
in the lease was that any structural alterations made by the 
company for the purposes of their business should be removed 
and the building should be restored on the termination of the 
lease so as to be in a good condition for occupation as a dwell- 
ing house which it apparently was before the company began to 
occupy. For instance, in the lease of 1915, between these same 
parties the lessees covenant at the end of the lease to put the 
„lessor in possession having before the expiry of that period 
removed all additions and alterations “made by us in the above 
premises for our purposes and make at our expense all necessary 
changes and repairs for the complete restoration of the premises 
to the original condition in which the premises were when they 
were first leased to us by oyr predecessor-in-title Mr. Vyasa Rao.” 
It seems to me, therefore, that although the words of the 
covenant might be stretched so as to cover the present circum- 
stances they cannot reasonably be so applied, for; among other 
reasons, the fact that in the same ‘sentence the lessees undertake 
to restore the buildings in good and proper condition allowance 
being made for all reasonable wear and tear; that cannot pos- 
sibly refer to the complete destruction of the building during 
` the lease and its complete reinstatement Some point was. 
made on the English Law. For instance, Woodfall on Land: 
lord and Tenant, page 732 is referred to, to the effect that di 
tenant must re-build the premises if burnt down provided, tié 
had covenanted to repair and keep in repair and there is ho 
exception as to damage by fire. The answer, I think, to this 
is that by the Indian Law, Transfer of Property Act,’ under 
section 108 (<) the exception as to damage by fire is indicated 
in favour of the lessee provided the fire be not caused by his 
negligence. As to this the learned Subordinate Judge comes 
to the conclusion that the fire was caused by the negligence of 
the lessees in that they failed to employ a watchman on the 
night in question. Apparently a watchman was generally em- 
ployed, but there was no regular watchman round about the 


time of the fire but coolies were deputed in turn to do the duty. ` 


On the night in question the cooly appointed, after locking the 
warehouse at 6-30 r.m., was allowed to go home. It appears 
that two locks are placed upon the building and the three inner 
doors are bolted from the inside. The outer door was locked 
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by Mr. Lobo, D.W. 2 and also by the Warehouse Officer with 
a Government lock. The witness says he depufed a cooly to 
watch on the night in question. The learned Subordinate Judge 
lays great stress on the fact that one witness, Somayya, who 
was passing on his way from a bioscope performance at 11 P.M. 
on the night in question, says that one of the outer doors of 
the bungalow was open and he was consequently able to see the 
fire burning inside. So that on this evidence the learned Sub- 
ordinate Judge says that the only alternatives are either that’ 
the servants of the company deliberately omitted to bolt the 
doors and, therefore, allowed “the intruder or intruders” to 
enter the building, or these persons entered by removing the 

tiles of the roof. It has to be pointed out there is no evidence S 
whatever of anybody having entered the building or of having 
set fire to it. But the learned Subordinate Judge considers that 
an intruder must have so entered and that he would not have 
so entered had the watchman been on gluty. Under the circum- 
stances, I cannot see that there is any relation of cause and effect 
between the ‘absence of the watchman and the occurrence of the 
fire. It may be that somebody had during the day or after- 
noon left some lighted substance in the building and that caused 
the fire break out in the middle of the night. As to the facts 
spoken to by Somayya of the door being open D.W. 2 says that 
after the fire he found both locks in tact but the door had been 
burnt through. It may be that it was this burning of the door 
that enabled P.W. 1 Somayya to see`the fire inside and that this 
was the cause of the door being open. The learned Judge further 
finds that the destruction by fire was rendered: possible by the 
defendant’s default in not appointing a regular watchman. IJ may 
point out that that finding is not sufficient to mulct the 
defendant company in damages. It must be found that the failure 
to provide a watchman was the proximate cause of the fire. Be- 
fore going further one perhaps ought to refer to an authority 
quoted on this question of covenant, J.H. Hechle v. S. J. Teltery,° 
where tite lessee was held liable to make good damage caused to 
the leased premises by the Calcutta earthquake of 1897. There 
the lessee had covenanted without restriction or exception “to 
keep the ptemises wind and watertight and in habitable condi- 


l tion,” and that being so the learned Judges were of the opinion 


that this was a contract to the contrary and that section 108, 
clause (nv) of the Transfer of Property Act did not apply. The 








6. (1900) 4 CW.N, 521. 
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4 
facts of that case are in my, opinion distinguishable from the 
present. . . 

The other ground on which it is sought to make the cCBmpany 
liable is that of negligence. Mr. K. S. Krishnaswami Aityangar 
even went as far as to suggest that the principle of Fletcher v. 
Rylands" ought to be applied to the present case. I am not 
aware of any authority upon which one would be justified in 
holding that spirits, even proof alcohol, are dangerous things 
which have to be “kept in” at a man’s own peril, and an analogy 
was sought in the common law rule “as to ‘keeping in’ fire.” 
For instance, Rolle says: ; 

“If a fire suddenly light in my house, I knowing nothing of it, 
and it burnt my goods and also the house of my neighbour an action on 
the case lies against me by him.” 

The common law rule has been more than once altered by 
statute and I think it will be found that most of the modern 
cases as to fire have turned on the question of negligence, though 
the Act of George IIT (Metropolitan Building Act) does not 
_ ‘protect a person who brings upon his premisesuan object cal- 
culated to do damage if not kept under control.’ It was sought 
to liken this case to that of the motor car case, Musgrove v. 
Pondelis. There the defence was that the fire had accidentally 
begun under the Fire Prevention (Metropolis) Act, 1774. Bul 
it was held that the fire that caused. the damage to the plaintiff's 
premises was not that which took place in the carburetter but 
was the fire which spread to the car, and that this fire did not 
begin accidentally but was caused by the negligence of the de- 
fendant’s servant who did not turn off the petrol tap; if he had 
done so the fire would have burnt itself out harmlessly. Fhat 
again is a case of negligence. Sq is the case in Mulchand Nemi 
Chand v. Basdeo Ram Sarup® where it was held that the fire to 
the cotton would not have happened had the defendants 
exercised proper watchfulness and control over it. It is even 
sought to hold the defendants liable on the doctrine of res tpsa 
loquitur, such as the bag of flour case, Scott v. The London 
and St. Catherine Docks Co.’ and under which may perhaps 
be included Smith v. London and South-Western Railway 
Co.’ fire caused by sparks which escaped from an 


engine. But it is very difficult to see how the de- 





2. (1865) 3 H. & C. 596: 159 ER. 665. 3. (1870) L.R. 6 C.P. 14. 
4. (1919) 2 K.B. 43. 5. (1926) I.L.R. 48 A. 404. 


7. (1866) LR. 1 Ex. 265, 
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fendant can be made liable inj a case like this on this 
doctrine Why these persons who to the knowledge of the 
plaintiffs were storing alcohol in their warehouse should have 
a special onus of responsibility heavier than that resting on an 
ordinary lessee is very difficult to understand in the hbsence 
of any special contract between the parties to this effect. There 
is no evidence that this is a dangerous trade or the storage of 
these things is a risky or dangerous act. In the case of Scott 
v. London and St, Catherine Docks Co.* where a bag 
of flour fell from a window of the defendant’s ware- 
house, there was evidence that prima facie the bag which 
fell was under the plaintiffs control and they had a 
primary duty to keep it from falling on to the heads of 
the public passing in the streets. So in the sparks from the 
engine case, the fire was proximately caused by the sparks set- 
ting fire to the dry grass lying on the banks of the Railway cut- 
ting. This fire spread and eventually attacked the defendant's 
thatched house. There was some evidence of negligence there 
in the Railway Company allowing the dry grass to lie on the 
bank. So indtiormey-General v. Cory Bros. & Co.’ where the 
land slide in question was held due to the negligence of the com- 
pany in depositing the spoil on the hillside without draining the 
site of the tips. 


In the absence then of any evidence of negligence on the 
part of the company (for I have already stated that the absence 
of watchman cannot in any way be held to be proximate cause 
of the fire) it seems td me that the plaintiff has not succeeded in 
provipg that he is entitled to damages at the hands of the defend- 
ants? I think, therefore, that the judgment of the learned Judge 
was wrong and that the appeal must be allowed with costs both 
here and below. 


The memorandum of objection has not been argued and must 
be dismissed with costs. 
AS.V, Appeal allowed. Memo. of Objection dismissed, 


2 (185) 3 H. & C. 5% : 159 ER. 665. 
8. (1921) 1 App. Cas. 521, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE CURGENVEN. ` 
Messrs. Goculdoss Jumnadoss & Co. and 
another .. Petitioners* (Respts.) 
v 


IN. M. Sadasivier and others .. Respondents (Petnrs.). 


Insolvency petition—Transfer of, from file of Sub-Court to Original Side 
of High Court—Apphcation for—Matutainability—Cwil Procedure Code, 
S. 24—Letters Patent, clauses 13 ond 18 

Held, that an application to withdraw an insolvency petition from the file 
of a Sub-Court and transfer it for trial and disposal to the Original 
Side of the High Court was not maintainable either under S. 24, Civil Pro- 
cedure Code or under the Letters Patent. 

: The Original Side of the High Court sitting in the Insolvency is not a 
Court subordinate to.the High Court in its appellate jurisdiction. And the 
High “Court cannot in the exercise of its Original Insolvency Jurisdiction 
apply the Provincial Insolvency Act. 

Petition praying that in the circumstarices stated in the affi- 
davit filed therewith, the High Court will be pleased. to withdraw 
I.P. No. 100 of 1927 on the file of the Court of the Subordinate 
Judge of Madura and transfer the same for trial and disposal 
by the Presidency Towns Insolvency Court. 

O. Thanikachala Chettiar instructed by R. Ramachandra 
Chetty for petitioners. 

Ponnuswami Aiyar and Narayattaswami Aiyar for 2nd 
respondent. à f 

G. T. Ramanujachariar for respondents 4 to 9. 


R. Krishna Aiyar for 10th respondent. g è 
lst and 3rd respondents not appearing in person or by 
pleader. - 


The Court made the following 

OrpER.—This is an application to withdraw I.P. No. 100 
of 1927 from the file of the Subordinate Judge of Madura and 
transfer it for trial and disposal to the Original Side of the 
High Court. The preliminary objection is raised that such an 
application will not lie. The provision of law under which the 
application is made is section 24 of the Civil Procedure Code, 


and I propose first to consider its maintainability under that sec-- 


tion, referring subsequently to some clauses of the Letters Patent 
which have alternatively been relied upon. 


Aa aa a nT aa ge banana a EA a Na 
*C.M.P. No. 1214 of 1928, 30th July, 1928, 


Measte. 
Goculdoss 
Jamnadoss 

& Co. 


v. 
Sadaslyier. 


Messrs. 
Goculdoss 
Jumnadoss 
& Co, 


v. 
Sadasivier. 
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"Under section 5 (2) of the Provincial Insolyency Act, the 
High Court has the same power in regard to proceedings under 
the Act as it has in regard to civil suits; and under section 24 
(1) (b), Civil Procedure Code, it may at any stage withdraw 
any ‘suit, appeal or other proceeding pending in any Court sub- 
ordinate to it, and (i) try or dispose of the same; or (ii) transfer 
the same for trial or disposal to any Court subordinate to it and 
competent to try or dispose of the same. 

It will be convenient to follow the course taken by the 
argument and consider in the first place whether the transfer 
may be ordered under part (ii) above. This requires that 
the Original Side of the High Court sitting in the Insolvency 
should be a Court subordinate to the High Court in its appellate 
jurisdiction and competent to try the cause. As pointed out by 
Tyabji, J., in Hindustan Assurance and Mutual Benefit Society, 
Lid. v. Rail Mulraj, section 3 of the Civil Procedure Code which 
defines which Courts are subordinate o the High Court, does 
not include the High Court, in the exercise of its Original Civil 
Jurisdiction; nor with reference to the definition of ‘district’ in 
section 2 (4) can it be said that the Original Side of the High 
Court is “District Court” and for that reason subordinate to the 
High Court under section 3. - : 

There are also difficulties in the way of kolding tbat the 
Original Side of the High Court would be competent to try and 
dispose of the Insolvency Petition if it were transferred to it. 
It is evident that, in order to do so, the High Court would have 
to exercise the powers which, but for the transfer, would have 
beer exercisable by a District Court, that is to say, tire Insolvency 
Law which it would have to apply would be the Provincial Insol- 
vency Act. But under section 3 of that Act, the only Courts 
having jurisdiction are District Courts and such Courts subordi- 
nate to a District Court as the Local Government may invest 
with powers. My attention has been drawn to the case in W. A. 
Srimvasa Aiyangar v. The Official Assignee of Madras,” in which 
the question arose whether a transfer in the reverse direction 
from the High Court to the District Court of Tanjore could be 
ordered, and it was held that it could not for the reason that the 


. two jurisdictions were distinct. This case while deciding that 


a District Court cannot administer the Presidency Towns 
Insolvency Act does not, of course, settle the question whether 


1. (1914) 27 M.L.J. 645, 
2. (1913) 25 M.L.J. 299, 
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the High Court in the exercise of its,Original Insolvency Jas 
diction can apply the Provincial Insolvency Act, but T think it 
is clear that so far as the Civil Procedure Code and fhe two 
Insolvency Acts are concerned no such power exists. Accord- 
ingly whether it is proposed that the transfer should be made 
under part (ii) of section 24 (1) (b) or under part (i), which 
enables the High Court to withdraw any proceeding and try or 
dispose of the same, it appears to me that the same objection 
exists that competence is lacking: because a necessary condition 
of the application of part (i) must surely be that the proceeding 
must be of such a nature that the High Court has jurisdiction 
to try or dispose of it. I do not think that the provision itself 
is intended to confer a jurisdiction which would not otherwise 
exist. 

Nor, I think, is this objection removed by any provision to 
be found in the Letters Patent; clause (13) enables the High 
Court to remove; and todry and determine, as a Court of extra- 
ordinary original jurisdiction, any suit -within the jurisdiction 
of any Court subject to its superintendence; and this clayse read 
with section 5 (2) of the Provincial Insolvency Act no doubt 
would apply to insolvency proceedings. We have, however, to 
look at clause 18 to see whether upon such transfer being made 
a Judge sitting in Insolvency could try the case. Such a Judge 
is to “have and exercise, within the Presidency.of Madras, such 
powers and authorities with respect to original and - appellate 
jurisdiction and otherwise as are constituted by the laws relating 
to insolvent-debtors in India.” Those laws, namely, the Presi- 
dency Towns and Provincial Insolvency Act, do not confer jipon 
a Judge sitting in Insolvency the power which he would teed 
to exercise, if this transfer were ordered, to deal with the case 
under the latter Act. 

My conclusion accordingly is that the application is not 
maintainable and I dismiss it with costs. 

A.S.V. Application dismissed, 


fu, 


R—85 


Messrs, 
Gocnldoss 
Jumnadoss 

& Co. 


v. 
Sadasivier, 


F. B. 





The Public 
Prosecutor 


v. 
Ponnuswami 
Nayak. 
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| [FULL BENCH.] 
IN TEE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SirR Murray Courrs Trotter, Kt., Chief 
Justice, Mr." JUSTICE WALLER AND MR. JUSTICE ANANTHA- 
KRISHNA AIYAR. 


The Public Prosecutor .. Appellani* 
v. 
Ponnuswami Nayak and others .. Aaocused. 


Criminal Procedure Code (V of 1898), Ss. 423 and 439—Discharge of 
acoused—Jwrisdichion of High Court to set aside discharge and order com- 
mitment for tral. 

The High Court has jurisdiction under section 439 of the Criminal Pro- 
cedure Code to set aside the order of discharge of the accused by the Con- 
mitting Magistrate and direct that they be committed for trial. 

Appeal under section 417 of the Code of Criminal Pro- 
cedure, 1898, against the acquittal of the aforesaid accused by 
the Sessions Judge of Madura Divisio in Sessions Case No. 11 
of 1927 and Case taken up in revision by the High Court calling 
upon accused Nos. 3, 7 and 8 in P.R-C. No. 10 of 1926, on 
the file of the Court of the Sub-Magistrate of Nilakottai, to 
show cause why the order of discharge passed in their favour 
in the above case should not be set aside and why they should not 
be committed to take their-trial before the Sessions Court. 

Nugent Grant, K. P. Gopala Menon and K. Kutttkrishna 
Menon for accused. 

The Public Prosecutor on behalt of the Crown. 

The Court delivered the following 

, JUDGMENT. —Eight persons were charged with the murder 
of one Venkatarama Reddi. The Committing Magistrate dis- 
charged three of them and committed the rest for trial. At the 
trial one of the assessors thought that all the five accused were 
guilty. Two thought that one of them, the fifth, was innocent 
and the fourth that two—the third and the fifth were. The 
Sessions Judge, however, acquitted all of them. Against this 
acquittal the Public Prosecutor has appealed and we have called 
upon the three accused who were discharged by the Committing 
Magistrate to show cause why they should not be committed for 


trial.. LAS we are ordering a re-trial, we propose to say as little 





“Nee Appeal No. 449 of 1927 i 14th December, 1927. 
and 

ar No. 884 of 1927. 

(Taken Up No. 25 of 1927.) 


: pS 
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as possible about the evidence in thé case. A great deal of it 
relates to the parts said to have been played by two ofethe dis- 
charged accused. It is alleged that while the acquitted accused 
were parleying with the murdered man these two drove slowly 
‘past in a motor car and instigated them to shoot. The Com- 
mitting Magistrate, on the strength of certain alibi evidence, 
which the Sessions Judge considered to be patently false, came 
to the conclusion that this part of the story could not be true. 
The man who is said to have addressed the deceased just before 
he was shot is the son of one of these persons. If the alibi evi- 
dence were true, he was as much entitled as his father to ‘be dis- 
charged and yet he was committed for trial. 


It is obvious that, if this part of the story is an invention, 
the rest of it is entitled to no credit. The Committing Magistrate 
came to the conclusion that it was an invention on evidence that 
the Sessions Judge rejected as false. At the trial, this particular 
issue, the two accused who were specially affected by it having 
been discharged, attracted less attention than it deserved. glt was, 
however, a most material issue and we are of opinion that it 
could not be properly tried in the absence of the persons whom 
it most concerned. Ex Aypothesi they were the instigators of the 
murder and they should certainly have been committed for trial 
-along with their supposed instruments. . Je = 


In Cr. Appeal No. 449 we set aside the acquittal of the res- 
pondents and direct that they be re-tried on the same charges. As 
regards the discharged men, Mr. Nugent Grant has expressed a 
doubt as to our jurisdiction to set aside the discharge and direct 
their committal for trial. A similar objection was taken before 
Straight, J., in Empress v. Ram Lal Singh! and he negatived-it 
holding that he had power to set aside an order of discharge and 
direct a committal. With respect, we think that his decision was 
right. Section 439 of the Criminal Procedure Code confers on 
us the powers granted to a Court of Appeal by section 423 and 
one of the powers so granted is that of directing an accused to 
be committed for trial. The same view wes expressed by 
Wilson, J., in Hari Dass Sanyal v. Sarindlla’: : 


“The High Court under section 423 embodied in section 439 cai“set’ 


aside the order of discharge and direct a charge to be framed and tried by 
the proper Court It can, under section 437 and probably also under section 
439, order a further enquiry instead of a committal” 


1. (1883) I.LL.R.6 A. 40. - 2 (1888) I.L.R; 15 C. 608 at 619 (F.B.). 


F. B. 
The Public 
Frosecutor 


v. 
Ponnuswami 


Nayak. 


Subramanla 
Alyar, 
Inre, 
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‘This decision was féllowed in Emperor v. Varjivandas 
where é was held that the High Court had jurisdiction under 
sections 423 and 439, Criminal Procedure Code, to set aside an 
order of discharge and to direct that a person improperly dis- 
charged be committed for trial. We set aside the order discharg- 
ing the three respondents and direct that they be committed for 
trial on the same charges as the other five accused. 


N.S. Order of discharge set aside and accused committed for 
re-trial, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JUSTICE CURGENVEN. 
Subramania Aiyar .. Petitioner* (Accused). 
Criminal Procedure Code (V of 1898), S. 428—Statement by defence 
witness Power of Appellate Court to examine him as a Court witness in 
order to ascertain the valve of his statement Section if applicable only to 
the reception of merely formal evidence. 

ere is nothing in the terms of S. 428 of the Criminal Procedure Code 
to preclude an Appellate Court from endeavouring to ascertain the value 
of the statement made by a defence witness by further examining him 
aa a Court witness, or to limit the application of the section to the recen- 
tion of merely formal evidence. 

Varadarajule Naidu v. King-Emperor, (1919) I.L.R. 42 Mad 885: 
37 M.L.J. 81 (SB.) referred to. 

Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying „the High Court to revise the 
judgment of the Court of the Sub-divisional Magistrate of 
Rammnad in Criminal Appeal No. 36 of 1927 preferred against 
the judgment of the Court of the 2nd Class Magistrate of 
Aruppukottai in C.C. No. 572, of 1926. 

K. S. Jayarama Aiyor and T. S. Srinivasa Atyar for 
petitioner. - 

K. N. Ganapathi for The Public Prosecutor on behalf of 
the Crown. 

The Court made the following 

Orper.— The petitioner was convicted of an offence under 
section 323, Indian Penal Code, by the Sub-Magistrate of 


- Aruppukottai and sentenced to pay a fine of Rs. 10. The con- 


viction and sentence have been upheld on appeal by the Sub- 
divisional Magistrate, Ramnad. I propose to consider first 








*CrR.C, No. 1056 of 1927. 24th July, 1928. 
3. (1902) I.L.R. 27 B. 84, 
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whether there are grounds for revising the trial judgment, ka Pa aia 
then: whether ‘the appellate judgment is open to exception in In rs, 
revision. ° 


The trial judgment is attacked upon two grounds: (a) 
the learned Sub-Magistrate gave an unsustainable reason for 
disbelieving D.Ws. 1 and 7, and (b) evidence of a conversation 
between the accused and the Sub-Magistrate alleged to have 
occurred on 9th November, 1926, was excluded. I can see little 
substance in point (a). The Sub-Magistrate states that D.W. 7, 
the proprietor of the motor car which injured the complainant’s 
gon, was interested in the motor accident case and so naturally 

* denied having paid any money. That is a fair comment upon 
the evidence. It may be going rather far to say that his admis- 
sion would make him criminally liable, though indeed such a 
belief would not be unreasonable in the witness, and it would be 
quite natural to wish to suppress an attempt at composition, as an 
acknowledgment of at leat civil liability. As regards point (b), 
the defence case is that the accused, who is a Village Munsif, was 
on the 9th November questioned by the Sub-Magistrate, Jr the 
présence óf the Circle Inspector, about his omission to report 
the accident. On the ground that the Sub-Magistrate’s evi- 
dence was needed upon this point, an application for transfer 
was presented to the District Magistrate. The learned District 
Magistrate seems to havé misapprehended the purpose of this 
application, which was clearly enough stated in paragraph 5 of 
the petition, and rejected the application on the ground that there 
was no sufficient reason to fear bias on the part of the Sub- 
Magistrate. In view of the action I propose to take, I da not 
wish to say anything which might be used by the one side or the 
other, as to the effect upon the ease of assault, of either this 
alleged conversation or of a connected matter—genuineness of 
Ex. I.. It was open to the petitioner, as soon as the District 
Magistrate’s adverse order was passed, to come up to this Court 
with an application for transfer; and his omission to do so, in 
my view, disentitles him now to ask for revision upon this ground. 
Nor have I any material in the shape of affidavit or otherwise 
upon which to conclude that any evidence which the Circle In- 
spector who was a defence witness might give upõn this topic, 
was excluded. I do not think, therefore, that there are grounds 
for reversing the trial judgment. 


Coming now to the appellate judgment, the main point taken 
is that the learned Syb-divisional Magistrate deemed it neces- 
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ia ein sary to take additional evidence under section 428 of the Code of 
dare. Criminal Procedure, further examining as a Court witness, the 
Circle*Inspector who has already deposed as a defence witness, 
and that that course was in the circumstances unjustified. The 
learned Sub-divisional Magistrate gives his reasons in his judg- 
ment for taking this additional evidence—the Sub-Magistrate 
had failed to ascertain what information the accused had given 
against P.W. 2’s son, who is a constable and when his report 
against P.Ws. 2 and 4 was made. It is urged that these are not 
“such points as an Appellate Court is entitled to elucidate by the 
reception of further evidence. The suggestion is made, but I 
think it is groundless, that there was an expectation that the addi-, 
tional evidence would prove unfavourable to the accused. ;On 
the other hand, so far as appears, there was nothing to show 
that it would not afford a demonstration of the alleged grounds 
of hostility between P.Ws. 2 and 4 on the one side and the 
accused on the other. There is certajnly nothing in the terms 
of section 428, Criminal Procedure Code, to preclude an Appel- 
late Court from endeavouring by this means to ascertain the 
value of statement made by a defence witness, or to limit the 
application of the section to the reception of merely formal 
evidence, which in-the peculiar circumstances dealt with in 
Varadarajuh Naidu v. King-Emperor,’ was all that the learned 
Judges who decided that case felt justified in approving. Nor, 
having regard to the difference in language, are the decisions 
passed under the corresponding provision in the Civil Procedure 
Code (Order 41, Rule 27) any trustworthy guide. I cannot, 
therefore, accept the objection that, in principle, the Appellate 
Court exceeded the discretion vested in it by taking this addi- 
tional evidence. 


There is, however, one respect in which the learned Sub- 
divisional Magistrate has failed to take note of the evidence, 
and a consideration of which might have led him to a different 
view of the attitude of P.W. 2. This is nothing less than an 
admission by P.W. 2 himself that his son was transferred at 
the accused’s instance. I cannot say that the failure to take this 
admisgion into account may not have led the Appellate Court 
.to place a false value upon this witness’s evidence, to say nothing 
of the evidence of the Circle Inspector, and so have vitiated 
the finding. I feel compelled upon this ground to set aside the 
judgment in appeal as not being based upon all the material evi- 


1. (1919) I.L.R. 42 M. 885: 37 M.L.J. 81 (SB). a 


- 
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dence in the case. For the reasons that I have given, I do’ not say dessa 
go further and direct the exclusion of the additional évidence in. 

taken. The appeal will be re-heard and disposed of by a Magis- 

trate other than the Sub-divisional Magistrate whase judgment 

has been set aside, should that officer be in charge of the same 

Court when the appeal comes on for hearing. 


N.S. Petition allowed and case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ORDINARY ORIGINAL CIVI JURISDICTION, . 
‘ PRESENT:—-Mr. Justice KUMABASWAMI SASTRI, 
T? Unikanta Menon and another .. Plaintiffs * 


v. 
The Board of Commissioners for the Hindu Reli- 
gious Endowments, Madras . .. Defendants. 


Madras Hmdu Religions ‘Endoromenis Act (II of 1927), S. 84—Ques-  Unikanta 
‘tion whether temple prevate or pbublic—furisdiction of Endowmen} Board Menon 
lo determine—Sxit Questioning the competency of the Board to act ou Board of 
the ground that temple is brivate—Allegation by the Board in the writen Commis- 
Statement that temple is public—Board if precluded from deciding the sloners for 
question subsequently, ii the Hindu 


2 Sh Religious | 
Under S. 84 of the Madras Hindu Religious Endowments Act ii is the Tndownien s, 
— Endowment Board that has to. decide-in case of dispute- whether a temple - < = 


18 public or private, and merely because the Board has, in its written statefment 
in a suit filed to question its confpetency to act because the temple is a private 
temple, denied the allegation in the plaint that the temple is a private temple 
and stated that it is a public temple, it cannot be said that it has precluded 
itself from exercising the functions of a Tribumal and decidigg the question. 


L. A. Govindaraghava Atyar, P. S. Narayanasami Aiyar and 
P. S. Ramachandra Aiyar for- plaintiffs, 


P. Venkataramana Rao for defendants. 
The Court delivered the following 


JUDGMENT.—These are two out of a number of suits filed 
against the Madras Hindu Religious Endowments Board for 
a declaration that Madras Act I of 1925 (The Madras Hindu * i 
Religious Endowments Act) was not legally passed by the Legis- 
lature and is invalid and inoperative, and that the Board had | 
no authority or power to act under the provisions of that Act 
and for an injunction restraining the Board from exercising 
all or any of the powers conferred on it by the Act. 


~ —. 


*C.S. Nos. 229 and 376 of 1926, 





10th August, 1928, 
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After the institutiom of these suits, Madras Act II of 1927 
was pgssed and by section 7 the Board constituted by and the 
acts done by it under the Act of 1925 were validated. 

In Sri: Vythilinga Pandara Sannadhi v. Sir T. Sada-- 
siva Aiyar' and the other connected suits I held that 
section 7 of Madras Act I of 1925 is valid and within 
the competence of Legislature and that under section 84 of the 
Act in case of dispute as to whether an endowment is public or 
private it is the Board that should in the first instance give a 
decision which will be final subject to the right given by the 
Act itself to the other side to have the order set aside by a com- 
petent Court. p oe 

I have given my reasons in those suits for arriving at that 
decision. 

These two suits were not ready when those cases came 
on and they are posted to-day for settlement of issues. 

Mr. Govindaraghava Aiyar who appears for the plaintiff 
in C.S. No. 376 stated that in view of my decision in 
Sri Vythilinga Pandora Sannadhi v. Sir T. Sadasiva Atyar' 
he did not without prejudice to his right of appeal 
propose to argue the questions decided in those suits over again, 
but that in the present suit there was one additional circum- 
stance, namely, that even assuming that section 7 is mitra ures 
and under section 84 it is the Board that has to decide in case 
of dispute whether a temple is public or private, still in this case 
as the Board has in its written statement denied the allegation 
in the plaint that the temple is a private temple and stated that 
it ig a publie temple, it has precluded itself from exercising the 
functions of a tribunal and deciding the question and therefore 
an injunction ought to be gfanted restraining the Board from 
exercising its powers. 

In C.S. No. 229 also the Advocate for the plaintiff adopts 
the same arguments. 

I do not think this contention is sound. These two suits 
were filed to question the validity of the Act under which the 
Board purportéd to act and also to question the competency 


of the Board to act because the temple is a private temple. 


Section 2 of the Act applies to all public religious endow- 
ments save as expressly provided by the Act. The exception 


nooo en eee TUE EEE gaga 


1, (1928) 55 M.L.J. 605. 
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with which we are concerned is that the Act does not a 
private templts. ° 
d 

Section 84 states that when any dispute arises as to whether 
a temple is a public temple or a private temple, the Board shall 
decide the question, that the person affected by the decision 
may apply within a year from the date of the Board’s order to 
the Court to set it aside, and that, subject to the result of such 
publication, the order of the Board shall be final. Section 84 
therefore pre-supposes that the Endowments Board on the one 
side should affirm that the temple is a public temple and the 
Dharmakartha on the other that it is a private temple.” It is 
only then that a dispute will arise under section 84 and -for 
some reason or other which the Legislature thought sufficient, it 
enacted section 84 which says that the question as to the public 
or private nature of a temple shall be decided by the Board, and 
it gives. the party affected by the decision to apply to a Civil 
Court and get the order’ of the Board set aside.- If the Board 
had before any ‘suit was filed against it said that in its opinign y 
the plaint temple is a public temple and called on the plaintif; 
to contribute and the plaintiff denied it, it cannot be disputed 
‘that the Board which had asserted that it is a public temple 
would be the tribunal to decide the question. I think it makes, 
no difference if that statement should be made by the Board. in 
its written statement in a suit filed against it questioning its 
jurisdiction. The plaintif in his plaint said that the temple 
is a private temple. The Board which had certain information 
before it when it proceeded fo call upon the plaintiff to render an 
account in regard to the temple says in its written statement that 
it has jurisdiction over the temple and that it is a public temple. 
I find it difficult to see how it can be said that the Board has 
made up its mind already and is therefore disqualified from 
deciding the question under section 84. The Legislature has 
given preliminary jurisdiction to the Board which can only be 
exercised when the Board is of opinion that the temple is a 
public temple. I am, therefore, unable to see how having regard 
to.the express provisions of the Act (sectionse2 and 84) there 
can be any question as to the Board being incompetent to act 
because it is of opinion that the temple is a public temple and has 
called on the plaintiff to act on that footing. As I said before, 
if before any suit was filed, the Board had made a statement that 
it is a public temple, section 84 would apply and it is difficult to 
see how it would make any difference if in a suit against the 


R—86 < 


~ . 


Endowments, 
Madras, 
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in order to meet the allegations in the plaint it repeats 
the same’ statement. 

Reference has been made to Frome United Breweries Co. v. 
Bath Justices? and Rex v. Essex Justices. Perkins Ex parte 
as authority for holding that where a body having judi- 
cial or quasi-judicial powers has decided against a party, 
that body would not be qualified to act in its judicial 
or quasi-judicial capacity in deciding any questions affect- 
ing the opposite party. That may have been a very good 
ground for opposing the passing of S. 84 in the Legislative 
Council. But I do not think in the face of section 84 I can 
hold the mere fact that the Board has in the exercise of its 
preliminary jurisdiction given to it by section 84 asserted that 
tH ¥etiple is a public temple, would take away its right to act 
under section 84. Otherwise section 84 would be a dead letter 
as in every case the Board has to call on the trustee of the 
temple to submit to its jurisdiction on the footing that the 
temple is a public temple and it can be said that it has made 
up its mind. 

There is another answer to the plaintiff's contention which 
is this. The Board consists of five members. Under the noti- 
fication and rules it is not necessary that all the fivé members 
should act in a particular matter. Any two of them could act 
and come to a decision in any matter which no doubt goes in 
the name of the Board. It is not suggested in this case that all 
the five members of the Board met together and decided upon 
any evidence that the temple is a public temple. As I said, the 
rule is that only two members act in any particular matter. They 
constitute as it were a Bench and give their decision. The 
written statement in the present case is only verified by one of 
the members of the Board, Mr. Chengayya. In Frome United 
Breweries Co. v. Bath Justices? it was held that the fact that 
one member of a Board acted in a particular matter would not 
disqualify the other members of the Board who did not take 
part in the matter from acting in the same matter. I do not 
think that even if there was an enquiry there is anything in the 
Act to prevent ofher members of the Board, who did not take 
part in the enquiry, from deciding the questions under S, 84. 
* The next question is what power the Original Side of 
this“Court has got to interfere in this matter. No doubt the 
Boatd has its office in Madras but the temple is situate in 
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Malabar andethe Court which would have any jurisdiction to act 
under section 84 would be the District Court of South Malabar. 
It is admitted that no enquiry has been held under section 84 and 
the matter is pending as an injunction was issudd against the 
Board proceeding with the enquiry. If the Board under S. 84 
should proceed with the enquiry it is open to the plaintiff to 
object to all or any particular members of the Board holding 
the enquiry and if in spite of the objection the Board should 
decide the question, remedy is given to the plaintiff to appeal 
to the District Court under section 84, clause (2) and it may 
be a good ground of appeal that the Board is not competent to 
act having made up its mind before. The remedy being apen 
to the plaintiff I do not think the High Court on the Qriginal 
Side could interfere in the matter and grant an injunction res-. 
training the Board from acting under the powers given by the 
Act. If the Board is prohibited from holding an enquiry I 
find it difficult to see who else can be deputed to do it. The 
High Court cannot transfer the enquiry to anybody else as NO, 
other body has jurisdiction under the Act. 

I am, therefore, of opinion that even if the plaintiff’s- objec- 
tions are well founded (which I do not think, they are) this is 

not a case where an injunction should be granted. __ 


There is no other question of fact or law raised before me 


- in-these-two suits: 

For the reasons already given by me in Sri Vythilinga Pan- 

dara Sannadhi v. Sir T. Sadasiva Aiyar and for the reasons 

given in dealing with the additional point raised in these two suits, 

I am of opinion that the plaintiff's suits must fail. I dismiss 
both the suits with costs. 

N.S. e Suits dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ORDINARY ORIGINAL CIVIL JURISDICTION. 
PRESENT:—MR. JUSTICE VENKATASUBBA Rao. 


Mrs. M. E. D’Cruz .. Plaintiff* 
v. ° 
Nagiah Naidu and others .. Defendants. 


Hindu Low—W ill—Construction—S, on—Life-estate to, and absolute estate - 


to his male children after his death—Bequest of—Period of taking—W orgs 
tndicating—Couirtls power to supply, when not mentioned in will—Congi- 
tion—Words “ Aan SanthaNi’’—Medning. 








*CS No. 251 of 1927. 2nd March, 1928, 
1. (1928) 55 ML.J, 605. fi 


Mn. 
M. E, D'Croz 
; 


Nagiah 
Naidu. 
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will of a Hindll provided that his property should be taken by his 
wife V, and her minor son, N, that V should be in mafagement of the 
property’ till N should attain majority, and that, on the happening of that 
event, N should manage the property and pay suitable maintenance to his 
mother, but that neither N nor V should have any power to encumber, 
sell or- mortgage the property. The will proceeded: ‘‘The aforesaid pro- 
perties shall be taken by the male issue of my son N and shall be used 
and enjoyed by them with power to sell, make gift, etc.” 

Held, on a construction of the will, (1) that V's right, after N 
attained majority, was only a right to maintenance; (2) that N took only 
a life-eatate in the property bequeathed to him by the willy and (3) that, 
after his death, his male children took the same absolutely, 

Though there were no words in the will to the effect that N’s sons 
were to take the property after Als death, the scheme of the will required 
that those words must be supplied. ) h 

The expression ‘‘Aan Santhathi’’ means male issue and not male de- 
scendants, 

The terms of the will were as follows :— 

On the 27th January, 1906, the Will and Testament is 
written and left by me Ambathi Narasiah Naidu, son of Ambathi 
Pasari Naidu deceased, Yadhava by caste, merchant by occupation 
“Ind Vaishnavite by religion and residing in House No. 62, Brick 
Kiln Road, Purasawalkam, Madras, with my free will and while 
in the enjoyment of sound understanding and clear memory. 

1. Owing to my not being in good health and owing to illness 
“at present the undermentioned moveable and immoveable proper- 
ties which I acquired as my self-acquisition with my labour should 
be enjoyed as per the arrangement herein undermentioned. 

2. Out of the aforesaid my properties the bungalow and ground 
Nos. 3, 4 in Cook’s Road, Perambore, Madras, partioularised in the 
first item in+the undermentioned list ‘should after me be taken by 
Muni Ammal, daughter of my first wife, and she should receive till 
her life-time the rents, etc., derivable from that property and her- 
self pay taxes and carry out repairs, etc., and enjoy the same. If 
the aforesaid Muni Ammal has son, daughter or any issue, the 
aforesaid children should after her use and enjoy the aforesaid 
bungalow with power to give away in gift, exchange or sell. Tf 
perhaps the aforesaid Muni Ammal should have both male and 
female issues the male issue should himself of his own accord enjoy 
the aforesaid property. If there be no male issue the female issue 
alone should take it. In case the aforesaid Muni Ammal has no 


< such issue whatever, neither she nor her husband Narayanaswami 


Naidu has any right whatever to sell, mortgage or give away in 
gift the aforesaid property after the aforesaid Muni Ammal, my sou 
Nagiah Naidu should take the aforesaid property. 

3, Deducting the property given away to the aforesaid my 
daughter Muni Ammal from out of the properties mentioned in the 
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list hereunder the remaining moveable and igynoveable pro es 
should be taker! by my second wife Vengadammal and my son aged 
15, minor Nagiah Naidu and the aforesaid my wife Vengadammal 
should be administering the aforesaid properties till the aforesaid 
minor attains age. When the aforesaid my son attains age and 
becomes able to look after his family affairs, he should manage the 
aforesaid immoveable properties and be maintaining his mother 
Vengadammal to her satisfaction and without causing any pain of 
mind, 

4, Neither the aforesaid my son Naglah Naidu nor my wife 
Vengadammal has any power to encumber, sell or mortgage the 
aforesaid my properties, The aforesaid properties should be.taken 
by the male issues of the aforesaid my son Nagiah Naidu and be 
used and enjoyed with power to give away in gift, sell, etc. 

5. As I have appointed my elder sister’s son Davaralu 
Ponniah Naidu, son of Davaralu Poliah Naidu as executor to 
conduct and to get conducted the arrangements mentioned in this 
will the aferesaid Pennigh Naidu should have (with him) the 
aforesaid my son Nagiah Naidu and not only conduct (matters) 
according to the above arrangement but also conduct the business 
in sheep which I am carrying on and he should recover the amounts 
recoverable and pay the amounts due in that business and be carry- 
ing on. 

“6. Besides this, if perhaps in the matter of the business of 
sheep which I am carrying on with Ramachandra Naidu, son of 
Veeral Pothi Naidu, the aforesaid Ramachandra Naidu desires to 
separate himself from the partnership, accounts of the half share 
which should go to me should be looked into and whether there is 
anything to be paid or recovered, the same should be closed and 
settlement made. 


7. In this manner, the aforesaid Ponniah Naidu should con- 
duct according to the arrangement mentioned in this will after my 
lifetime. 

8. The uridermentioned jewels which I put òn on my daughter 
the aforesaid Muni Ammal should be enjoyed by the aforesaid Muni 
Ammal till her lifetime and should after her if there be no issue be 
taken by my son Nagiah Naidu. 

9. The lands which I purchased and kept in the name of the 
aforesaid my daughter should be enjoyed till her lifetime by the 
aforesaid my daughter Muni Ammal and should aftet her lifetime, 
if she has no issue, be taken by my son Nagiah Naidu. 


J. A. Pinto for plaintiff. 


O. T. Govindan Nambiar with S. G. Satagopa Mudaliar for 
defendants. - - 


Mrs. ` 

M. E D'C 
” 

Nagiah 

Naidu. 


Mra. 
M. E’ D’Crr 


ev. 
Nagiah 
Naidu. 
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The Court delivered the following : 


JODGMENT.—This case raises a somewhat knotty point of 
construction of a will and has been argued fully and with care 
by Messrs. Pinto and Nambiar. The suit has been brought on 
a mortgage executed by one Nagiah Naidu, who js the 1st defend- 
ant. His minor sons have been joined as defendants 2 to 4. 
What was the interest, if any, which Nagiah possessed in the 
property, which could have been validly mortgaged to the plain- 
tiff? This is the question I have to decide. 


The property originally belonged to Narasiah, the father 
of Nagiah, and he executed the will in question in 1906. Para- 
graphs 3 and 4 deal with the property in question: The testator 
says first, that the property shall be taken by his wife Venka- 
dammal and her minor son Nagiah. He then proceeds to say 
that his wife shall be in management of the property till Nagiah 
attains majority; on the happening of this event, Nagiah shall 
manage the property and pay suitable maintenance to his mother. 
Pausing here for a moment, I find that the meaning is fairly 
clear. The Tamil equivalent of the word ‘taken’ in the original 
will is weni iga which connotes that the property shall be taken 
and enjoyed by the persons mentioned. The testator has also 
used in his will certain Tamil words which mean ‘administer or 
manage,’ and I cannot, therefore, agree with the contention that 
when the testator uses the word ‘taken’, he does not intend to 
convey a different meaning. A careful perusal of the instru- 
ment will show that the testator has used the word “ywi gp” 
(taken) as a dispositive word, as distinct from expressions 
which convey merely that it is a right of management that is 
intended. What do the clauses, then, that I havé referred to, 
mean? In the first instance, the testator says that the pro- 
perty shall be taken by his wife and by his son; but the moment 
the son attains majority, the interest of the wife is immediately 
cut down to a mere right to maintenance. The two clauses 
must be read together and I am satisfied that their effect is 
not that the wife takes an absolute interest but that her right, 
after Nagiah attains majority, is only to maintenance. (I may 


mention that Venkadammal is said to be alive, but has not been 


made a party to the suit). If there were no further clauses, 
I think the case would present little difficulty. 


I have now done with paragraph 3 and the testator in the 
next paragraph goes on to say that neither Nagiah nor Venka- 


wi. THE MADRAS LAW JOURNAL REPORTS. £ 


damma shall have any power to encumbed]: sell or mo ie Mi. Sus 
the property. Then follows the clause which reads thug:— n° 
“The aforesaid properties shall be taken by the male issue of my Naglah 


son Nagiah and shall be used and enjoyed by them with power to sell, 
make gift, etc?” 
Do these two clauses cut down what was apparently a 
heritable estate conferred on Nagiah into a bare life-estate ? 
There are several dispositions in the will in favour of Nagiah 
as well as others without such a limitation. I may particularly 
refer to paragraphs 8 and 9. It is noticeable that the testator 
makes a distinct provision in favour of his grandsons and «adds 
„that they shall enjoy the property with full powers of aliena- 
tion. Would I be justified in ignoring these words, or while 
teading the will, scoring out this clause? It seems to me that 
the effect of this clause is to confer upon Nagiah only a life- 
estate and the testator intends that after Nagiah’s death the 
~- property shall be absolutely taken by his male children ` If the 
combined effect of the clauses in paragraph -3 -and -the last 
clause to which I have referred is, that Nagiah shall take only 
a life-estate, the restraint imposed on alienation is not incon- 
sistent with the bequest. What is prohibited is ‘alienation of 
the property and is not alicnation of the life-estate. The clause 
“Tin regard to alienation is thus consistent with the view that 
-~-what.is conferred-on Nagiah-is only a life-estate. It is undoubtr 
edly true that if I once hold that, on a true construction, N agiah 
takes an absolute interest, the covenant in restraint of gliena- 
tion would be void; such a condition deprives the property of 
its legal incidents and would be repugnant to the main purpose 
of the transfer. This is enacted by section 10 of the Transfer 
of Property Act and the principle underlying it has been applied 
in the case of Hindus. Ashutosh Dutt v. Doorga Churn Chatter- 
jee,’ Lalit Mohun Singh Roy v. Chukkun Lal Roy,’ Lala Ram- 
fewan Lal v. Dal Koer and Muthukumara Chetty v. Anthony 
Udayar.* . 


One reason suggested against my accepting the view that ~ 
Nagiah takes only a life-estate is that there are no words to 
the effect that the grandsons shall take the property after hés 
death; but, it seems to me that the general scheme of this will 





1, (1879) L.R. 6 I.A. 182: I.L.R. 5 C. 438 (P.C.). 
2 (1897) L.R. 24 I.A. 76: 1.L.R. 24 C. 834 at 849 (P.C). 
3. (1897) I.L.R. 24 C. 406 at 411. 
4, (1914) ILR. 38 M. 867 : 29 MLJ. 617. 
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es it essentialtthat these words must be supplied. Section 


77 of thé Indian Succession Act runs thus: 
ere any word material to the full expression of the meaning 
has been omitted, it may be supplied by the context.” 

The rule is thus stated in Jarman on Wills, 6th Ed., Vol. I, 
p. 581: 

“Where it is clear on the face of a will that the testator has not 
accurately or completely expressed his meaning by the words he has 
used, and it is also clear what are the words which he has omitted, those 
words may be supplied in order to effectuate the intention, as collected 
from the context.’’ 


“Of this we have a very simple example in an early case, where a 
devise to A. and the heirs of his body, and, if he should die, then over, , 
was read ‘and if he should die without issue’.” 


The leading case on the point is Abbott v. Middleton * and 
Romilly, M. R., held that the words “without leaving any child” 
could be supplied after the words “dying” in the final gift 


over. . 
The bequest ran thus: 


GERT “To my son, during his life, and, on his demise, to his child or 


children, but in case of my son dying before his mother, to the children of 
my daughters.’’ 

The words “without leaving any child” were supplied after 
the words “dying before his mother”. The case was taken to 
the House of Lords, the Court was divided in opinion, but the 
view of the Master of the Rolls was upheld. Lord Wensley- 
dale, who was not for supplying the omission, states the rule 
tersely thus: 

e “Words and limitations may be supplied or rejected when warranted 
by’ the immediate context or general scheme of the will, but not merely 
on a conjectural hypothesis of the testator’s intention however reasonable, 
in opposition to the plain and obvious sense.of the instrument.” 


Reading the entire will and all its parts, I have come to 
the conclusion that the testator intended that Nagiah was to 
take a life-estate and after his death the property was to be 
taken by the latter’s sons. At the time the will was made Nagiah 
had no sons and it is common ground that it is by reason of 
Act VIII of 1921 that the bequest in favour of Nagiah’s un- 
born sons*is valid and takes effect. No question has been 


` raised in regard to the applicability of this Act. In the result, 


I must hold that it was only the life-interest of Nagiah that 


could be validly mortgaged to the plaintiff. 








— 
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Mr. Pinto for the plaintiff advances an ingenious argument .. 
and it is this’ He says that what is taken by Nagiah is an 
absolute estate and the only effect of the clause relating “to the 
testator’s grandsons is to retain for the bequest in favour of 
Nagiah the quality of ancestral property. (See Nagalingam 


Pillai v.:Ramachandra Tevar* and Rajagopal Pillai v. Veera- 


perumal Pillai") The provision that the son shall have no 
power to alienate but that the grandsons shall take a heritable 
estate, militates against this contention. The clauses to which 
I have referred make it clear that the estates taken by N agiah 
and his sons are not co-existing but consecutive. . 


There is another argument of Mr. Pinto which I may 
notice. The Tamil words in paragraph 4 of the will, which 
have been rendered as “male issue’ are Bor 558 (Aan 
Santhathi). Mr. Pinto says these words mean not male issue 
but male descendants. His argument is, that if these words 


mean male descendants, she clause would be void and Nagiah 


would take the property as on intestacy. It is unnecessary to 


decide this point, for it is clear beyond doubt that the exprestrit. i 


sion means male issue. The word ‘santhathi’ is used in two 
places in paragraph 2 in the sense of ‘issue’ and this is not dis- 
puted. I Gnd nu reason for assuming that the same word has 
been used in two different senses. (See section 86, Indian 


Succession Act). AN 


The case is adjourned to to-morrow for the plaintiff to 
prove his claim. ee 


I pass a mortgage decree against the lst defendant | for 
Rs. 3,720 with interest on Rs. 3,000 at 12 per cenf. per annam 
from this day to the date fixed for sale and at 6 per. cent. on 
the aggregate amount thereafter and costs of the suit The 
decree is against the interest which, I have held, the 1st defend- 
ant has in the property in question. 

Time for redemption is 15 days. 

The plaintiff shall pay the costs of defendants 2 to 4 
which I fix, by consent, at Rs. 100. : 

Mr. Satagopam for the minor defendants 2 to, 4 asks me 
to allow their mother, their guardian ad tem, to take the - 
actual costs incurred from the minors’ estate. I give her this 








6. (1901) I.L.R. 24 M. 429: 11 M.L.J. 210. 
7. (1927) 53 M.L.J. 232, 
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pefmission and for this purpose Mr. Satagopam may get his 
costs taxed as between attorney and client. 


ASV. Suit decreed against 1st deft. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; — MR. JUSTICE RAMESAM. | 


Jumna Bai .. Petittoner* (4th PIP.) 
v. 
S. Rm. M. Rm. Ramanathan Chettiar repre- 
sented by guardian ad litem Muthayee Achi 
alias Chittal Achi and another .. Respondents (16th and 
| ' 17th Defts.). 


Hgh Court—Powers of, when the moffusil Courts are closed for the 
vacaiton—Juwisdsction to receive a plaint which owght to be filed in a moffusd 
Court and pass interlocutory orders—Ivrisdiction to pass interlocutory orders 
1 suit pending wi moffunl Comri—Letterss Patent, clause 13—Form and 
contents of petition—Power of High Court to grant bat—Crimunal Procedure 
Gode, S. 498, 


There is no provision of law by which the High Court can an the first 
instance receive a plaint which ought to be filed in some inferior Court in 
the moffusil and pass interlocutory orders pending the disposal of the suit 
on the ground that the moffusil Court is closed for the vacation. 

C. M. P. No. 1498 of 1919 followed. 

In the case of a suit pending on the file of a moffusil Court which is clos- 
ed for the vacation, the High Court can get seisin over the whole case by 
transferring the case to itself under clause 13 of the Letters Patent and 
then pass an interlocutory order. But the petition in the High Court must 
on the face of it apply for the transfer of the suit in the moffusil Court 
tethporarily to the High Court, then ask for the interlocutory order and then 
apply for retransfer of the whole proceedings to the original court. In res- 
pect of Court-fees and other matters it must comply with the provisions 
of law dealing with all such prayers and even then it is a question whether the 
urgency is such that the abovementioned form of procedure should be gone 
through 

Section 498 of the Criminal Procedure Code gives power to the High 
Court to grant bail in cases pending anywhere in the Presidency. 


Petition praying that in the circumstances stated in the 


' affidavit filed therewith the High Court will be pleased to issue 
. an injunction restraining the defendants Nos. 16 and 17 from 


taking possession of the C. Schedule properties in O.S. No. 101 
of 1925 on the file of the Court of the Subordinate Judge of 


*C. M P. No. 2106 of 1928. 5th June, 1928, 





. kati 
Lv] THE MADRAS LAW JOURNAL REPORTS. 1 


Trichinopoly pending disposal of the above suit (O.S. No. 101 
of 1925). e 
T. R. Venkatarama Sastriar for K. S. Sankara Aiyar for 
petitioner. i 
T. M. Krishnaswami Aiyar for M. Subbaroya Aiyar for 
Ist respondent. i 
The Court made the following 
OrRDER.—This and several petitions of similar nature have 
come up before me as Vacation Judge. In all these I raised 
the question of jurisdiction. The matters that have so come 
up before me and in which I entertain doubts as to jurisdiction 
may be divided into two groups ; (1) Cases in which there is no 
pending proceeding anywhere in the Presidency. For the first 
time a plaint which ought to be filed in a moffusil Court—a 
District Munsif’s Court, Subordinate Judge’s Court, or Dis- 
trict Court, or an appeal ar a original petition but which could 
- not be filed there as that Court is closed, is sought to be filed 
here and an order is sought from the High Court in the nature’ 
ofan injunction restraining the defendant from doing some- 
thing. The High Court is expected to transmit the plaint and 


the other papers to the Court where it ought to have been filed i 


on the expiry of its vacation. (2) Cases in which there is a 
- -proeeeding pending-in some of the Lower Courts either a original 
suit or an appeal pending in an Appellate Court (not the High 
Court) and a party wishes to obtain an interlocutory order. In 
either case, pending the main proceeding the party desiring to 
obtain an interlocutory order finds that he cannot obtain sych 
an order because the Court is closed and therefore seeks fo 
obtain it in the High Court. I may observe that in both the 
above cases there is no main proceeding pending in the High 
Court. The question is whether the High Court has got juris- 
diction to pass any orders in those cases. 


One of the provisions of law referred to by the learned 
vakil for the petitioner who argued the matter before me is 
clause 13 of the Letters Patent. That clause enables the High 
Court to remove any suit pending in any Court within the ‘Pre- 
sidency to its own file. This clause does not help the first 
group of cases.» How far it will help the second group will be 
discussed later on. Clause 17 of the Letters Patent gives to the 


-High Court the jurisdiction which the Supreme Court possesses , 


over the persons and estates of infants, idiots and lunatics within 
the whole Presidency. This clause does not help the two groups 
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of cases under discussion. Clause 34 relates te testamentary 
and imtestate jurisdiction within the whole Presidency. ‘That 
also does not help the two groups of cases now under discussion. 
Similarly, clause 35 relates to matrimonial jurisdiction in the 
whole Presidency. The result is I do not find any provision of 
law by which the High Court can in the first instance receive a 
plaint which ought to be filed in some inferior Court within the 
Presidency and pass orders pending the disposal of the suit. 
It may be that the High Court has concurrent jurisdiction along 
with the City Civil Court and the Small Causes Courts within the 
limits of the Ordinary Original Civil Jurisdiction and in respect 
of suits arising within that area the matter may be different." 
But, I am now dealing with matters that have arisen outside the 
Ordinary Original Jurisdiction of the High Court. This is the 
view taken by Seshagiri Aiyar, J. in C. M. P. No. 1498 
of 1919. In that case the petitioner sought to file in the High 
Court a plaint which ought to have Been filed ordinarily in the 

istrict Munsif’s Court of Dindigul and prayed for a temporary 


injunction. His Lordship held that neither R. 4 of the Appellate 


Side Rules nor clause 13 of the Letters Patent nor section 107 
of the Government of India Act can help the plaintiff in the 
matter. He also pointed out, and I agree with his observations, 
that section 498 of the Criminal Procedure Code gives power to 
the High Court to grant bail in cases pending anywhere in the 
Presidency, and the analogy based en that consideration cannot 
help the petitioner. This disposes of the first group of cases 
mentioned above. In all those cases my order is that the plaints 
and petitious shall be returned to be presented to the proper 
Courts. 

I now come to the” second group of cases. C. M. 
P. No. 2106 falls under this group. As a suit had been 
filed in the Sub-Court of Trichinopoly and because the Sub-Court 
is closed the application is made for an injunction. In this 
group it may be that the High Court can get seisin over the 
whole case pending before a Subordinate Court by transferring 
the case to itself under clause 13 of the Letters Patent and 
can then deal with the matter. In so doing the High Court 
can pass an interlocutory order either granting injunction or 
some other relief. But it has been held in Srinivasa Aiyar v. Bala- 
krishna Devat' that the application for transfer of a suit in 
a mofussil Court to the High Court must be made in the Original 


L (1911) 22M L. J. 187, 
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Side and therefore the procedure taken by the petitioner for Jempa Pal 
obtaining an urgent order in the High Court must confor to this Ramafatban 
principle, fe., it must involve as a part of the steps taken on Chetilar. 
application to transfer the suit itself to the Original Side of the 
High Court. It may be that at the termination of the proceed- 
ing in the High Court the suit is intended to be re-transferred and 
the process of transfer and re-transfer is not actually intended 
to be gone through, but even then the step taken must on the 
face of it necessarily conform to the form of going through 
these two steps. The petition in the High Court must on the 
face of it apply for a transfer of a suit in the mofussil Court 
temporarily to this Court, then ask for an injunction and then 
apply for re-transfer of the whole proceedings to the Original 
Court. In respect of, Court-fees and other matters it must 
comply with the provisions of law dealing with all such prayers 
and even then it is a question whether the urgency is such that 
the abovementioned form of procedure should be gone through. In 
the present case I do not think that the matter is so urgent as to 
make it necessary for me to go through the above forms. The 
result is the petition is dismissed with costs. 
Memorandum of costs will follow. 


N.S. i A Petition dismissed. 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Present “— MR. Justice REILLY. 
Chellapathi Naidu and others .. Petitioners (2 to 4 Cownter- 


petitioners ) , : 
v. : 
T. Subba Naidu «.. Respondent (Petitioner. ) 

Criminal Procedure Code (V of 1898), S. 145—Petition to District Magis- ner ee 
trate—Transfer by District Magistrate to Sub-divisional Magistrate having ee 
no territorial jurisdiction over the land—Preliminary order and final order by » 
the Sub-divissonal Magtstrate—Validity of—Duty of Magistrate to write a Subba 
judgment giving reasons. Naidu. 

A petition was presented to a District Magistrate alleging that there “mn, ° 


was likely to be breach of the peace in connection With certain land and 
praying for action to be taken under S. 145 of the Criminal Procedure Code. 
The District Magistrate decided to take the petition on file and then trans- 
ferred it to a Sub-divisional Magistrate for disposal. But the land concern- 
ed was not within the local limits of the jurisdiction of that Sub-divisional 








*Cr. R. C. No. 344 of 1928. 17th Auguts, 1928, 
Cr, R P. No. 277 of 1928. 
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Magist¥ate. The Sub-divisional Magistrate passed a preliminary order under 
S. 145 (1) of the Crminal Procedure Code and finally passed an order undor 
S 145 (6% 


Held, (on revision) that the Sub-divisional Magistrate’s preliminary 
order under clause 1 of S. 145 was without jurisdiction, as the land concern- 
ed was not within the local limits of his jurisdiction, and consequently the 
entire subsequent proceedings were also without jurisdiction. 

Konda Reddi v. King Emperor, (1917) LL.R 41 Mad. 246 referred to 

` Arummga Tegamdan and another, (1902) IL.R 26 Mad. 188 and Satish 
Chandra Panday v. Rajendra Narain Bagchi, (1895) IL.R 22 C. 88 
distinguished. 

Obttgr—It is the duty of a Magistrate holding an enquiry under S. 145 
of the Criminal Procedure Code to write an order or judgment which shows 
that he has considered the contentions of the parties and the evidence put 
before them and which gives the reasons. for his decision. There is nothing 
in the section to absolve the Magistrate from that ordinary duty. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-divisional Magistr{te of Trivellore, dated 
24th December, 1927, in Mis. Case No. 19 of 1927. 

v M. S. Venkatarama Atyar for petitioners. 

C. Narasimhachartar for respondent. 


K. N. Ganapathi for Public Prosecutor on behalf of the 
Crown. 


The Court made the following 


OrpER.—In this case the Sub-divigional Magistrate of Tri- 
vellore in the Chingleput District has made what purports to be 
an order under S. 145 (6) of the Code of Criminal Procedure. 
It is objected for the petitioners here that that order was made 
without jurisdiction. It appears that the Respondent here pre- 
sented a petition to the District Magistrate of Chingleput alleg- 
ing that there was likely to be breach of the peace in connec- 
tion with certain land and praying for action to be taken under 
S. 145 of the Code. 


The District Magistrate, as he says, decided “to take the 
petition on file’ and then transferred it to the Sub-divisional 
Magistrate of Ttivellore for disposal. The Sub-divisional 
Magistrate of Trivellore proceeded to make what purported to 
be an order inden 5. 145 (1). But it happened that the land 
concerned was not within the local limits of the jurisdiction of 
that Sub-divisional Magistrate. The petitioners here therefore 
contend that he had no jurisdiction to initiate proceedings under 
section 145 (1). 
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For the respondent it is contended that the District tragis- 
trate had under S. 192 of the Code power to transfer the inquiry 
at any stage and that the District Magistrate having onte trans. 
ferred this matter to the Sub-divisional Magistrate of Trivellore, 
that Sub-divisional Magistrate had jurisdiction to proceed with 
an inquiry under S. 145. Arumuga Tegundan and another" 
and Chandra Panday v. Rajendra Narain Bagchi! have been 
quoted for the respondent to show that inquiries under S. 145 of 
the Code may be transferred by the proper authorities from one 
Court to another. But it must be noticed that in each of these 
cases the order under section 145 (1), which is the initigry step 
in proceedings under S. 145, had been made by a Magistrate 


who had local jurisdiction over the land concerned. In view of - 


the decision’ in Arumuga Tegundan and another I must 
take it that, if the District Magistrate had himself made 
an order under section 145 (1) in this case as he had undoubted- 
ly jurisdiction to do. . . . and had then transferred the 
matter to the Sub-divistonal Magistrate of Trivellore, the Sub- 
divisional Magistrate of Trivellore would have had jurisdiction 
to proceed with the inquiry, though I may perhaps venture to say 
that, if I had not that decision before me, I should have regarded 
that question as open to doubt. But I have no doubt that the 
order under section 145 (1) in such a case must be made by a 
Magistrate having local jurisdiction over the land or water 
~“ conéérned. “That T think is made clear both by the object and 
wording of the section. - The object of section 145 is, not to 
provide parties with an opportunity of bringing their civil disputes 
before a Criminal Court or of mancuvring for position for 
the purpose of subsequent civil litigation, though, that is eoften 
the effect of such proceedings, but to arm the Magistrate con- 
cerned with an additional weapon for maintaining peace within 
the area for which he is responsible. And the wording of 
S. 145 (1) requires the Magistrate to state in his initial order 
that he is satisfied that there is a dispute likely to cause a breach of 
the peace concerning some land or water or its boundaries within 
the local limits of his jurisdiction. It is not the business of 
any Magistrate as such to maintain order or peace outside the 
limits of his local jurisdiction. What the Trivellore Sub-divi- 
sional Magistrate has in effect done in this case*is to say “J 
am satisfied that there is a dispute likely to cause a breach of 
the peace concerning some land within some one else’s jurisdic- 





1. (1902) IL.R. 26 M. 188 2 (1895) LL.R. 22 C. 808, 
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tion’ and I propose to use my powers to prevent it,” wich is 
almost an absurdity. The learned Sub-divisional Magistrate has, 
I think® felt the difficulty of his position, as in his order purport- 
ing to be mage under S. 145 (1), he has said that the land is 
within his jurisdiction “as per the proceedings of the District 
Magistrate”. Now in this Presidency a District Magistrate may 
post one Sub-divisional Magistrate to charge of another Sub-divi- 
sion; but he has no power to alter the boundaries of any Sub- 
division of his district permanently, temporarily or for the pur- 
pose of a particular case. No order of the District Magistrate 
could have brought the land with which we are concerned within 
the local jurisdiction of the Sub-divisional Magistrate of Tri- 
vellore. That being so, I think it is clear that the Sub-divisional 
Magistrate’s order under section 145 (1) in this case was without 
jurisdiction, and it follows that his whole proceedings were with- 
out jurisdiction. There does not appear to be any direct authority 
on this point, but Konda Reddi v. King Emperor,’ which deals 
with a somewhat similar provision in section 107 of the Code, 


“takes in effect the same view of the matter as I have done. 


I may add that in this case, even if the learned Sub-divisional 
Magistrate’s order had not been without jurisdiction, it would 
have been necessary to send the proceedings back to him in order 
that he might write a proper judgment in the case. What he 
has done is, when he came to the end of his inquiry, to fill up 
Form 22 in Schedule V of the Code, which is in the nature of a 
decree, and leave the mater there without any explanation of his , 
reasons or his view of the evidence put before him. It would be 
very convenient to Magistrates if they could be allowed to dis- 
post of such Cases in that way, but there can be no doubt that it 
is their duty to write an order or judgment which shows that 
they have considered the contentions of the parties and the evi- 
dence put before them and which gives the reasons for their deci- 
sion. There is nothing in S. 145 to absolve a Magistrate from 
that ordinary duty. 

The whole proceedings of the Sub-divisional Magistrate in 
this case are set, aside. 


N: S. Petition alowed. 





3, (1917) LL.R. 41 M. 246. 


- 


Lv] THE MADRAS LAW JOURNAL REPORTS. , 697 


PRIVY COUNCIL. ‘ 


[On appeal from the High Court of Judicature at Bombay. | 
PRESENT:—Lorp SHAW, Lorp BLANESBURGH AND LORD 
SALVESEN. | 


Parashuram Detaram Shamdasani and 


another .. Appellanis* (Plffs.) 
v. 
The Tata Industrial Bank, Ltd., and .. 
others .. Respondents (Defts.). 


Companies—Amalgamation—Saheme of, by which one company takes 
over the wideriaking of another—Validity—Test of, as regards ifonsferor 
and transferee compatmies—Dtsimction—Indian Companies Act, S. 213— 
Appointment of liguedators purswant to scheme of amalgamation—S harehold- 
ers of transferor company—Stst by, against transferor and transferee com- 
panies and ligesidators, for declaration of validity of amalgamation and of 
appointment of liguidators—Sutt by thema in their personal capacity—Scope 
of—Reltefs claunable tm—Transferee company—Reliefs clatmable against. 

A scheme of amalgamation by which company B takes over the under- 
taking of company 4 does not depend for its validity upon the constitution 
of company A. It rests upon statute, and the only question, so far as com- 
pany 4 is concerned, is whether the scheme is authorised by S. 213 of the 
Indian Companies Act, Where company B as purchasers were not proceed- 
ing under S. 213, the issue whether the amalgamation is binding upon them 
depends not upon the section but upon the question whether that company is by 
its constitution empowered to effect the acquisition in question. 

“The two appellants, who held 105 out of 1,000,893 shares in company 4, sued 
company 4, its “ostensible liquidators,’’ and company B, which had, 
under a scheme of amalgamation, taken over the entire undertaking of 
company A, exclusive only of its uncalled capital, inter alia, for declara- 
tions that the appointment of the ‘‘ostensible liquidators’? was invalid, 
and that the amalgamation agreement was not binding, on the members 
of company 4 or on the plaintiffs. The plaint also asked that the Agree- 
ment should be ordered to be delivered by company B to the plaintiffs 
for cancellation and for other consequential relief. In the first instance 
the suit was representative, the two appellants as plaintiffs purporting to 
sue on behalf of themselves and other shareholders of company A. On 
application made to the Court, however, under Order 1, Rule 8 of the 
Code, permission so to ste was refused and the suit proceeded as one 
personal to the plaintiffs alone. 

Held that, in view ‘of the extremely special character of the suit, the 
plaintiffs’ competent claims were narrowly circumscribed. 

The plaintiffs’ claims had, to be valid, to be in respect of fome right 
personal to themselves as shareholders in company 4; they must not be in 
respect of any matter which was within the cognizance of a majority of the 
shareholders, unless in acting in the manner complained of such majority had 
acted either fraudulently, tyrannically or arbitrarily. As against company B, 
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the pwrchasing company, the actionable claims of the plaintiffs were even 
further circumscribed. These could not extend beyond claims which would 
be compagent to company 4 itself if that company were plaintiff and were 
putting them forward. ; 

Company—Meeting of—Notice of busmess to be transacted aiI nsuffi- 
ciency of—Shareholder’s right to complain of—Knowledge prior on his part 
of business to be transacted—Effect—Hearing at meeting—Denial to share- 
holder of—What amowmts to—Sense of meeting against hearing him fur- 
ther—Shareholder in question with knowledge thereof desisting from making 
further efforts to be heard—No denial of hearing m such a case. 

A shareholder of a company who knew even before a meeting of 
the company was held everything about the business to be transacted at 
the meeting cannot complain of the notice or the circular convening the 
meeting on the ground of insufficiency 

Where the question was whether a shareholder of a company was 
denied a hearing at a general meeting of the shareholders of the company, 
and it appeared that there was no organised opposition against him, but 
that, knowing that there was a very clearly expressed inclination by the 
other shareholders of a desire not to hear the shareholder in question 
further, the latter desisted from any further effort to make himself heard, 
held, that the complaint of a denial of hearing was, in the circumstances, 
not well founded. 

Companies Act, S. 213—Liquidators appointed for winding up and 
amalgamaiton—Resohsiton appointing, restricting theu in the exercise of 
their statutory duties—Irregulgnty of—Objection to—Mainiainalthty of, 
after lapse of time and where no infustice has resulted from tt 

A liquidator in a voluntary liquidation, which is an essential condition 
of an amalgamation scheme under section 213 of the Indian Companies Act, 
1913, must not by the resolution appointing him be restricted in the exer- 
cise of his statutory duties A resolution appointing liquidators under which 
in terms they become merely ministerial officers required to have regard to 
the supervision of the Directors of the two companies in discharging their 
duties, js highly objectionable. e 

Ah objection to the liquidators’ appointment on the ground of the form 
of such a resolution will not, however, be allowed to be taken nearly five 
years after the event, when the irregularity has not produced any injustice 
whatever, 

Appeal No. 94 of 1926 from a judgment and decree, dated 
the 22nd July, 1924 of the High Court of Judicature at Bombay 
(Sir Lallubhai Shah, Acting Chief Justice and Mr. Justice 
Fawcett) confirming a decree, dated the 14th December, 1923 
of Mr. Justice Pratt passed on the Original Civil Side of the 
High Court of Judicature at Bombay. 

. The material facts of the case appear sufficiently from their 
Lordships’ judgment, and also from the reports of the case in 
the Court below : see 26 Bom. L.R. 987. 

Mr. Justice Pratt, in dismissing the plaintiffs’ suit, made 


# some pertinent observations which are well worth reproducing 
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in extenso, ag they have hitherto not been reported. The [earn- sce 

ed Judge said: ae aaora 
“Mr Shamdasani had fought a hopeless suit with the energy and per- Shamdasani 

severance which compels admiration. It is only fair to him that I should ae ae 


say that I am not satisfied that there was not some Justification for his Ind ` 
ustral 
attack upon the Company. I do not for a moment suggest that the scheme Bank, Ltd. 
was not a sound business proposition, for that is not a matter for the Court 
to consider. But I do say that the speech of the Chairman moving the resolu- 
tion was an insult to the intelligence of the shareholders. The Chairman 
was probably a puppet chairman, for he has not appeared in the witness box 
to justify the meeting over which he presided Either of ignorance or of 
design he refrained from giving the shareholders any information. He told 
a tale of woe singularly at variance with the re-assuring circular issued by 
e order of his Board in the preceding month. He said not a word to explain 
the financial aspects of the scheme, to explain the calculations on which the 
Proportion of the shares had been agreed to, or to justify the agreement as 
one that was fair to the Bank. It is difficult to believe that business of such 
importance was ever moved at a meeting of shareholders in so vapid and 
uninforming a speech. In this city where the busineas of Joint Stock Com- 
‘panies is conducted under the Managing Agency System, it is of the greatest 
importance that the shareholders should take a personal interest if the 
management. Under this system a firm of financiers engrafts itself into 
the vitals of a Company by making its employment one of the Articles ot 
Association, It usurps the functions of Management, which properly belongs 
to the Directors. It may be either a source of strength supplying the Com- 
pany with Guance; on the other hand it may be a parasite draiming the Com- 
pany of its life-blood. There ıs always the danger of the Managing Agents 
__ sacrificing the interest of the Company-.to their own interests and when the 
same firm manages companies whose interests conflict, the interests of some 
one Company must be sacrificed? I do not for a moment suggest that this 
is what has happened here. But there is always the possibility of a firm of 
the highest integrity being embarrassed by a vicious system, and the point 
I wish to make is that where this system prevails a vigilant and energetic 
shareholder like Mr, Shamdasani would be a public benefacfor. ° 
If Mr. Shamdasani had criticised the vapid speech of the Chairman and 
asked the shareholders to reject the resoliition unless fullest information was 
given, he would probably have succeeded in procuring an intelligent exami- 
nation of the scheme. He has only himself to thank for his failure; fur 
instead of approaching the subject ın the helpful and constructive spirit 
of a businessman, he adopted the barren, non-co-operative and destructive 
methods of a hedge-lawyer. He attempted to prevent the meeting from 
being held at all and the disgusted shareholders told him that he was a 
nuisance and a curse,?? ° 


P. D. Shamdasani, appellant, in person. : 
Lowndes, K. C. and Cecil W. Turner for respondepts. 
8th May, 1928. Their Lordships’ judgment was delivered 


by 
Lorn BLANESBURGH.—The Tata Industrial Bank, Limited, Lord 


was in the year 1917 incorporated under the Indian Companies Blanssbargh, 
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Act,1913, for the purpose of carrying on the business of bank- 
ing in gll its branches. It had a nominal capital of 12 crores of 
rupees, divided into 1,600,000 shares of Rs. 75 each. In 
July, 1923, 1,000,893 of its shares were in issue, and on each 
of them the sum of Rs. 22.8 had been paid up. There was there- 
fore an uncalled liability of Rs. 52.8 on every issued share. 
In July, 1923, the first appellant was the holder of 100 of these 
1,000,893 shares, and second appellant was the holder of 5. 
The relatively trifling amount of these holdings constitutes a 
circumstance of relevance at many stages of this case. 

It seems to be accepted on all hands that for some years 
prior to July, 1923, the Tata Bank had been losing ground. Tt, 
is in evidence that its deposits had in 24 years sunk from 12 
crores to 34 crores. Its industrial banking business had been 
so unprofitable that about a year before it had been given up, 
leaving the Bank in possession of a considerable block of indus- 
trial securities largely depreciated and difficult to realise. There 
had been an agitation against the Bank—partly patriotic—a Bank 
built up with Indian money should be run by Indians—partly 
carried on by persons who had grievafices, real or supposed, 
against the Board. Amongst the disaffected was the first appel- 
lant, who, having been in the service of the Bank, had had his 
employment terminated by the general manager without due 
cause, as he alleged. In consequence, so it was rightly or 
wrongly suggested, he adopted an attitude of hostility to the 
Board. He had appeared at the gefieral meeting of the share- 
holders on the 1st of May, 1923, and having, as he complained, 
been then denied a hearing, he instituted, with his brother, the 
second appeMant, a suit against the Bank for redress on that 
score—a suit which had been dismissed by Pratt, J., in June (see 
Parashuram v. Tata Industrial Bank, Ltd.1), in a judgment which 
gravely questioned the bona fides of the appellants in bringing , 
it. It was stated in evidence that in July the Bank was mori- 
bund : that it would have had to close in a few months if some- 
thing drastic had not been done to save the situation. This 
may be, probably was, an exaggeration. But public confidence 
in the Bank had been, it would seem, weakened, if not destroy- 
ed. Some,form of reorganisation was necessary. So much 


< seems to be conceded on all hands. The choice lay between 


liquidation, reconstruction and amalgamation. Here there was 
a difference of opinion. The first appellant in a long open letter 
to the shareholders, on the 14th July, 1923—a letter to which 

1. (1923) LLR, 47 B, 915. oe 
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reference must again be made in another connection—advocated 
reconstruction, with liquidation as a second alternative. The 
views of the Directors were not at first at one. But, afte with- 
drawal from the Board of two of them—embarrassed it would 
seem by divided interests—the remaining Directors unanimously 
resolved that amalgamation with the Central Bank of India, 
Limited, upon terms which the Directors of that Bank had pre- 
viously either proposed or provisionally agreed to, was the solu- 
tion of the troubles of the Tata Bank most to be favoured. 
Accordingly, having caused to be entered into a conditional 
agreement for amalgamation with the Central Bank, the Direc- 
„tors of the Tata Bank decided to submit it for the approval of 
their shareholders as a scheme of amalgamation under S. 213 
of the Indian Companies Act. 

The Central Bank had been incorporated in 1911 under the 
Act of 1882. It had been established with a Head Office at 
Bombay for the purpose of carrying on the business of bank- 
ing in all its branches. Its capital was much less than that of 
the Tata Bank, consisting of 3 crores only, divided into 600,000 
shares of Rs. 50 each. Of these shares, in July, 1923, 200,000 
had been issued, and each was paid up to the extent of Rs. 25. 
The Central Bank was vigorous, and its business was profitable. 

-In July, 1923, it had a reserve of 30 lakhs of rupees—a cir- 

_cumstance the significance of which, as it seemed to their Lord- 
ships, was somewhat missed by the appellant in his argument 
before the Board. In the’Central Bank the first appellant was 
the holder of five shares. There were many persons, apparently, 
who like him had shares in both Banks. 

The conditional agreement for dmalgamation was dated the 
5th July, 1923. It provided for the Tata Bank going into volun- 
tary liquidation with a direction ‘to its liquidators to adopt the 
agreement and carry it into effect. It envisaged the increase of 
the nominal capital of the Central Bank to 34 crores, so as to 
bring into existence shares of that Bank sufficient in number for 
the service of the agreement. It provided for the transfer to the 
Central Bank of the entire undertaking of the Tata Bank, exclu- 
sive only of its uncalled capital; and here it may be observed, in 
passing, that the assets to be transferred are expressed “with a 
generality sufficient to include any misfeasance claims against the, 
Directors or officers of the Tata Bank, if any such there were. 

Part of the consideration for the transfer was to be the 
discharge by the Central Bank of all the debts, liabilities and 
engagements of the Tata Bank. Here again, it may be observed 
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that while these liabilities were by a separate clause to include all 
claims against the Tata Bank for compensation in’ respect of loss 
of office or employment, the Directors of the Tata Bank were 
expressly excepted from the operation of this provision. A fur- 
ther part of the consideration was to be the payment of the costs 
and expenses incidental to the winding up of the Tata Bank and 
the carrying of the transfer into effect. As the residue of the 
consideration the Central Bank, in respect of every two shares 
held in the Tata Bank, was to allot to the nominee or nominees 
of every member of the Tata Bank who should require the 
Central Bank so to do, one share of that Bank of Rs. 50 with 
the sum of Rs. 25 credited as paid thereon, and ‘ranking for 
dividend as from the Ist of July, 1923. g 

The supplemental provisions of the agreement were such 
as in these cases under the corresponding section of the Imperial 
Statute have been sanctioned by long usage and judicial approval. 
They were in every respect conceived in the interests of the Tata 
shareholders, whether accepting the sclfeme OF dissenting from it, 
or neither accepting nor dissenting. As to dissentients, there was 
a special provision that the Central Bank would, , Without suit, pay 
each of them Rs. 15 for every share held by him ig, the Tata Bank, 
or, if such a sum were riot acceptable, such a sum as by arbitration 
should be determined to be the proper price for his interest. 

On the 5th July, 1923, notice convening an extraordinary 
general meeting of the Tata Bank shareholders for the 19th of 
July was, in due form, given. The meeting was to consider as an 
extraordinary resolution the winding up of the Bank with a view 
to the adoption by the liquidators pursuant to section 213 of the 
Indjan Companies Act, 1913, of the conditional agreement for 
amalgamation just stated. In the notice a further intimation was 
given of a second extraordinary meeting to be held on the 6th 
of August for the purpose of confirming the extraordinary reso- 
lution as a special resolution and appointing liquidators. The 
notice was accompanied by a Directors’ circular of even date. 
Of this circular much was made in the argument before the 
Board, and special attention to its terms is desirable. 

The circularset forth the terms of the offer from the Central 
Bank go far as the issue of shares was concerned. It stated 
that the General Managers of the two banks, with the assistance 
of Messrs. A. F. Ferguson & Co., Chartered Accountants of both 
banks, and Messrs. S. B. Billimoria & Co., auditors of the Tata 
Bank, had examined the financial position of each bank, and that 
they were satisfied that the offer made by the Central Bank was 
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fair and that the value offered in exchange for the shares in fhe 
Tata Bank was just and equitable. The circular then set forth 
the joint certificate of Messrs. Ferguson and Messrs. Billimoria 
as follows:— . 

“We have examined the accounts of the Central Bank of India, Ltd, 
and of the Tata Industrial Bank, Ltd, as at 30th June, 1923, with a view to 
ascertaining their respective financial positions for the purpose of amalgama- 
tion, We are of opigion that a fair and equitable basis of amalgamation 
judged from our examination and in the light of the information and ex- 
Planation we have received is that two shares of the Tata Industrial Bank 
are worth one share of the Central Bank’? 

The result of the amalgamation, it was then pointed dut, 
would be that the uncalled liability of Rs. 105, which existed on 
two shares in the Tata Bank, would be exchanged for an uncalled 
or contingent liability of Rs. 25 in the Central Bank. The cir- 
cular next referred to the conditional agreement of the 5th of 
July, 1923, and offered it for inspection at the bank’s registered 
office; and it announced that if’ the proposed amalgamation were 
sanctioned it would’ be flecessary for the Tata Bank to go into 
liquidation and for the liquidators to be authorised to adopt the 
agreement. Té'circular closed with a full reference to the rights 
of dissentients {iffer section 213 of the Indian Corfipanies Act, 
and called attention to the special provision with regard to 
“these shareholders made by the conditional agreement. 
-------It is in their Lordships’ view impossible to read this circular 
without seeing that its purpose was to make the certificate of the 
two firms of accountants the pivot on which the wisdom of accept- 
ing the scheme was made to rest. And it is a most striking 
circumstance—the full implications of ewhich seemed to be lest 
upon the first appellant—that, while for one reason or another 
he sought before their Lordships to impeach the scheme, he 
made no criticism upon the accountants or their competence, and 
disclaimed any aspersion upon their complete bona fides in giving 
their certificate. Nor has he offered any evidence or made any 
suggestions, on which judicial reliance can be placed, which in any 
way tend to discount its propriety or wisdom. Their Lord- 
ships can have no doubt that what commanded the over- 
whelming assent of the Tata Bank’s shareholders was this» un- 
challenged certificate : fortified it may be by a statement of the 
Managing Governors of the Imperial Bank of India, read by 
the chairman at the meeting of the 19th July, 1923, as follows: 

“The Managing Governors of the Imperial Bank of India are of the 
opinion that the amalgamation 1s a good solution of the situation, and is 
also in the financial interest of the country.’? 
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è At this meeting after a speech by the chairman, which has 
been criticised by the Trial Judge with quite unmerited severity, 
and after other incidents to which their Lordships must at a later 
stage return, the extraordinary resolution was carried with only 
three shareholders voting againsl il—two of these being the 
appellants. On a poll it was carried by 525,249 votes to 369. 

The confirmatory meeting was duly held on the 6th August, 
1923. At that meeting the extraordinary resolution was con- 
firmed as a special resolution, only three shareholders again voting 
against it, and after some incidents to which their Lordships must 
also. return at a later stage, the following resolution for the ap- 
pointment of liquidators was declared to be duly passed with two 
dissentients: | 

“€That Angus Gilchrist of Messrs, A. F. Ferguson & Co, Chartered 
Accountants, Shapurji Bomanji Billimoria of Messrs. S. B. Bilimoria & 
Co, Public Accountants, Kaikhusru Nusserwanji Chandabhoy of Messrs. 
Chandabhoy & Jassabhoy, Associated Accountants, and Shapurji Nowro)i 
Gurdar be appointed liquidators in the winding up for the purpose of 
adopting the agreement of the 5th July, 1923, and carrying the same into 
effect, with such, if any, modifications as the liquidators may think 
expedient, under the supervision of the Directors of the Central Bank of 
India Limited, and the Tata Industrial Bank Limited, the powers of the 
last mentioned of whom shall continue for the purpose of carrying the 
said agreement into effect and that the remuneration of the liquidators 
for their services be the sum of rupees five thousand”? 


Their Lordships have set forth now this resolution at length. 
Upon its terms they will have some comment to make hereafter. 

On the 7th August, 1923, the ‘conditional agreement of the 
5th July, 1923, was by a supplemental agreement duly confirmed 
and made binding on koth Banks, and the amalgamation so 
resolved upon has in fact been completely carried out and the 
Central Bank has been possessed of and has been carrying on the 
combined businesses as from the Ist July, 1923. 

Such being its history in broad outline, their Lordships have 





been anxious to ascertain if there were objections of substance 
to the amalgamation so resolved upon. They bave not been able 
to discover any. It was recommended by competent experts with 
exceptional means of knowledge whose impartiality has not been 
impygned. If accorded with the current quotations of the shares 
of both benks. By its provision for dissentients it gave to each 
shareholder in the Tata Bank who did not desire to join the 
new combine a value in cash for his interest which would not 
have been exceeded in amount after a long winding up had that 
been the alternative procedure resolved upon. It offered to the 
shareholders who were willing to come in the prospect, which 
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has not been disappointed, of an immediate resumption af divi- ia 
dends. Mére perhaps than all it relieved the shareholders from = Kargshuram 
the burden of any immediate call—a necessary incident,robably, git gawani 
of any effective reconstruction scheme and a not unlikely incident >. 

if experience counts for anything of an ordinary liquidation. — judustrial 

But the scheme was not agreeable to the appellants, and Pank, Lid. 
the present suit was instituted by them in the High Court of 
Judicature at Bombay on the 29th August, 1923. 

In the first instance the suit was representative, the two 
appellants as plaintiffs purporting to sue on behalf of them- 
selves and other shareholders of the Tata Bank. On applica- 
tion made to the Court, however, under Order 1, Rule 8 of 
the Code, permission so`to sue was refused, and the suit pro- 
ceeded as one personal to the plaintiffs alone, a circumstance 
not to be lost sight of. The defendants were the Tata Bank, 
its “ostensible liquidators,” and the Central Bank. By the 
plaint the appellants on the grounds there stated asked, as effect- 
ive relief, for declarations that the .resolutions just set forth 
were invalid and inoperative; that the appointment of the “osten- 
sible liquidators” was invalid, and that the amalgamation agree- 
ment was not binding on the members of the Tata Bank or on 
the - plaintiffs. They asked that the agreement should 
be ordered to be delivered by. the Central “Bank to them 

..for _ cancellation. and. for other consequential . relief. The -. 
plaintiffs, as will be gathered from what has already 
been stated, had many difficulties to overcome before 
so drastic an order could in the circumstances be made at their 
bidding. It is perhaps therefore not surprising that on the 14th 
December, 1923, the suit was digmissed by the learned „Trial 
Judge, Pratt, J. That dismissal was, on appeal, confirmed by 
order of the Appellate Court onthe 22nd July, 1924. It is from 
that order that the present appeal is brought. 


The second appellant did not appear before the Board. The 
appeal was argued in great detail by the first appellant in person 
alone, and it is his case only which now calls for consideration. 


It is the desire of their Lordships to deal, seriatim, with such “= * 
of the many points raised by that appellant as surwive for 
discussion. It is convenient, however, at once to’ advert to the 
extremely special character of the suit. In it the individual 
rights of the plaintiffs as shareholders in the Tata Bank are alone 
being asserted. It may, indeed, be doubted whether there are 
any other members of that Bank who are not now bound by 
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the scheme either by acceptance or by dissent. Certain it is, 
that of the two shareholders called as witnesses by the plaintiffs 
one of them had accepted the scheme and the other had duly 
dissented therefrom. The plaintiffs’ competent claims were 
therefore narrowly circumscribed. They had, to be valid, to 
be in respect of some right personal to themselves as share- 
holders in the Tata Bank; they must not be in respect of any 
matter which was within the cognizance of a majority of the 
shareholders, unless in acting in the manner complained of such 
majority had acted either fraudulently, tyrannically or arbitra- 
rily. -As against the Central Bank, the purchasing company, 
the actionable claims of the plaintiffs were even further cir- 
cumscribed. These could not extend beyond claims which would 
be competent to the Tata Bank itself if that Bank were plaintiff 
and were putting them forward. Now these difficulties in the 
first appellant’s way are in the present case on the facts already 
stated well-nigh overwhelming, and while their Lordships will 
examine the contentions put forward by him without further 
reference to them it must not be supposed that their Lordships 
consider them to have been overcome. They are merely, for 
convenience, held in reserve. 


The first contention of the. appellant was that the scheme 
of amalgamation was wira vires of the Tata Bank altogether. 
For that purpose the memorandum and articles of association 
of the Bank were submitted by him to a rigid scrutiny with a 
view to show that such a scheme as that here resolved upon 
was not thereby authorised. With reference to this part of 
the appellant’s argument it is enough to say that the scheme 
does nôt depend for its validity upon the constitution of the 
Tata Bank; it rests solely upon statute. The only question on 
this issue, so far as the Tata Bank is concerned, is whether 
the scheme is one authorised by section 213 of the Indian Com- 
panies Act and upor that question there can in their Lordships’ 
view be no doubt that it-was. 


Inasmuch, however, as the Central Bank as purchasers were 
not proceeding under section 213, the issue whether the amalga- 
mation is binding upon them depends not upon the section but 
upon the question whether that Bank is by its constitution em- 
powered to effect such an acquisition as under the agreement of 
the 7th August,.1923, it proposed to effect. On this question, 
although the point was raised by the appellant, there is also no 
room for doubt. Their Lordships are in agreement with both 
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Courts in India that the transaction was, so far as it affected 
the Central Bank, completely within its powers. A 
The next objection to the validity of the scheme was that 
sufficient information as to its real effect was not given to the 
shareholders by the Directors’ circular and notice of the Sth 
July, 1923. Here the fact that the action is personal to the 
appellant is unfortunate for him. He at least knew before the 
first meeting everything about the scheme that was to be known. 
Indeed, on the 14th July, 1923, he addressed to the shareholders 
of the Tata Bank the open letter already referred to occupying 
ten pages of the Appendix and discussing the whole scheme with 
a particularity of detail which has hardly since been amplified. 
No possible complaint of the notice or circular on the ground of 
insufficiency is therefore open to him. But their Lordships do 
not desire it to be supposed that in their judgment either the 
notice or the circular of the 5th July was in any way question- 
able. Elaborate detailgin such a public circular, while it would 
not be informing to the Tata Bank shareholders, might well 
be detrimental to the interests of their undertaking, which was 
- still to continue. Doubtless it was for this reason, possibly it 
may be at the instance of the Directors of the Central Bank, that 
the circular was focussed upon thé, accountants’ certificate, while 
offering to the shareholders inspection of the amalgamation agree- 
ment—an agreement entirely usual in its ‘terms—and their Lord- 
ships are not surprised that, except from the appellant who was 
himself cognizant of every detail in connection with the scheme, 
no complaint of the sufficiency of the notice by any person or 
from any quarter has been brought to their attention. , 

But the substantial gravamen of the appellant’s case was that 
the scheme was invalid, in thatit involved, as he said, the issue 
at a premium to the Tata shareholders of Central Bank shares, a 
phrase by which he described the fact that the net value of the 
assets transferred to the Central Bank exceeded the amount cre- 
dited as paid up on the shares issued by way of consideration to 
the Tata Bank shareholders. But it was the whole basis of the 
scheme that this should be the result. Necessarily so, if the 
amalgamation were to be in any way fair to the shareholders of 
the Central Bank. As has been shown, that Bartk possessed a 
reserve fund of 30 lakhs. If their Lordships may, without pre- 
judice, adopt the same phraseology, its issued shares stood in 
its accounts at a premium represented by that amount. If that 
premium was not to be swamped by the claims against it of the 
Tata Bank shareholders in respect of the Central Bank shares tos 
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be issħed to them, it was essential that the Tata Bank assets 
brought in should represent a corresponding excess over the 
paid-up apital of the Central Bank given in exchange. And it 
was upon this principle that the amalgamation was based, and it 
was because it was so based Lhat the auditors in good faith, as is 
admitted, were able’ to give the certificate they did. The whole 
argument of the appellant at this stage—and it was his one con- 
tention that had any substance—was really misplaced. He seem- 
ed to suppose that the transaction from the point of view of the 
Tata Bank shareholders was to be regarded as if it were one in 
which the consideration was either cash or was taken in shares 
of some company other than the Central Bank. This of course 
was not so. As a result of the amalgamation the bulk of the 
Central Bank’s shares were to be held by the Tata Bank share- 
holders, who accordingly would not only retain in their proper 
proportion as against the Central Bank’s original shareholders’ 
their interest in the Tata Bank assets they brought in, but would 
acquire in the like proportion an interest m the original assets of 
the Central Bank. In their Lordships’ judgment the amalgamation 
on the basis on which it was rested could not, with justice, have 
taken any other form than in this respect it did take. The pro- 
vision, on the accepted figures, was eminently fair, and it was 
open to no technical objection. 

The next points taken by the appellant related to the pro- 
ceedings at the meeting of the 19th July, 1923. In the Courts 
in India he had objected that two améndments then moved by 
him had been ruled out of order, by the Chairman as incom- 
petent. This point he did not raise before the Board, and the 
incident is only now relevant by reason of the fact that the 
appellant’s first amendment was a reasoned statement against 
the proposed amalgamation and was in fact read in extenso to 
the meeting. This fact is of importance with reference to the 
appellant’s remaining complaint, that the shareholders present 
refused to hear him when he sought to address them, and set 
forth his reasons for opposition to the resolution for amalgarna- 
tion. 

The situatiort at this stage cannot, their Lordships think, 
be judged accurately unless the circumstances of the moment 
are recalled. The appellant’s attitude towards the Tata Bank, 
aggravated by his unsuccessful litigation just concluded, was well 
known to the shareholders present. His views on the whole 
subject had not only been expressed in the reasoned amendment 
Just read out to the meeting, but had been set forth at length in 
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the open letter to the shareholders published by him some days 
earlier. On thé evidence it appears to their Lordships that there 
was no organised opposition; there was a very clearly expressed 
indication by the shareholders that they did not desire further 
to hear the appellant, and what really happened was that the ap- 
pellant desisted from any further effort to make himself heard, 
because even he realised that no further speech from him would 
be of any avail. In their Lordships’ judgment nothing in the 
circumstances of the present case can be made of this point 
The objection taken by the appellant to every vote tendered on 
the poll in favour of the resolution without further specification 
of reasons was, their Lordships think, unworthy of consideration. 
Tt was rightly ignored by the Chairman. 

With reference to the proceedings at the second meeting, the 
criticism made by the appellant before the Board was that the 
election of liquidators should have been made to depend on the 
_ result of a poll taken but not announced, and should not have 

been made as the effect of a compromise agreed to by all the 
shareholders present other than the appellants. “There might have 
been more substance in this objection if it did not appear from 
the minutes of the meeting that the appellant himself opposed 
the resolution on which the poll was taken. Having himself 
opposed it, he has no individual cause of complaint that the 
resolution was not in the event accepted. 

There is, however, an objection to the appointment ‘of the 
liquidators more serious than that taken by the appellant. The 
resolution appointing them has already been set forth, and it is, 
as will be seen, a resolution under which in terms they become 
merely ministerial officers required to ‘have regard to the super- 
vision of the Directors of the two companies in discharging 
their duties. And in the present case two of the liquidators so 
appointed were removed from office by the Court (Kat 
khus Nusserwanji v. Tata Industrial Bank, Ltd?) 
for the reason that against the will of their co-liqui- 
dators and the directors they desired to inspect the books 
and inquire into the transactions of the Bank. Their Lordships 
think it right to say that a form of appointment which was relied 
upon even as partly instructing such a result is much to be depre- 


cated. They hope that it has not been generally followed in . 
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affairs should not when made effective preclude all proper in- 
quiry into the past, that the Court, in cases where its sanction to 
the Arrangement was necessary, #ised ‘to insist, asa condition of 
its sanction, on the insertion inf thé’ schethe of provisions for 
mecting the expense of any such inqtflfy?*’That practice no 
longer obtains, and where, as in a scheme like the present, the 
amalgamation becomes effective without judicial sanction, no 
opportunity of imposing any such condition ‘is given to the 
Court. But the counterpart of that old pracfict;-as applied to 
amalgamations like this, is, that the Court,” when, as in this 
case, it has the opportunity of doing so, will always cause it 
to be clearly understood that a liquidator in a voluntary liquida- 
tion, which is an essential condition of-such an amalgamation, 
must not by the resolution appointing/him be restricted in the 
exercise of his statutory duties. The resolution of appointment 
in the present case was highly objectionable. 

The appellant was very insistent that this objection taken 
to the liquidator’s appointment, although not previously raised, 
should now be made open to him by amendment. Their Lord- 
ships do not agree. It would, they think, be disastrous in this 
case if such an objection taken, nearly five years after the event, 
should now be entertained. The provisions of the appointment 
which are objectionable could at once have been corrected if 
attention had been timeously drawn to them, and notwithstand- 
ing some of the observations of Macleod, C. J., in the case last 
mentioned, with which their Lordships are not in agree- 
ment, it is not unlikely that the order then made by him was 
fully justified on other grounds, and, even if that be not so, it 
has not beef shown that in the present case the irregularity has 
produced any injustice whatever. ` 

_ It only remains to consider the question whether the appel- 
lant should have been permitted by the Trial Judge to introduce 
by amendment into his pleadings a direct allegation of gross 
fraud against the Directors of the Tata Bank. That amend- 
ment in their Lordships’ judgment was rightly refused. They 
are on this point in entire agreement with both Courts in India, 
and they do nôt consider it necessary further to elaborate their 
reasons fog that agreement. 

The appeal, in their judgment, fails. 

The appellant was very insistent that even if his appeal 
were not acceptable some special indulgence should be extended 
to him in the matter of costs, specially having regard to the form 
of the resolution appointing the liquidators to which attention 
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has just been called. The appellant, however, gave no indication 
of any readinesg on his part to discontinue this extensive litiga- 
tion in which he, has for so Jong been engaged. In these cir@um- 
stances it would be unfair, to the respondents that the appellant’s 
failure on this most.ynnecessary appeal should not carry with 
it the usual consequences in the matter of costs. 

Their Lordships, however, while disclaiming all sympathy 
with the appellant’s.attitude in this matter, desire to recognise 
the ability, courtggy,, and excellent temper with which he argued 
his case before the Board. The whole subject of the appeal was 
highly technical, the appellant’s knowledge of the law applicable 
was extensive if not always well directed, and his statement of 
his position in a language not his own was remarkably clear. 
Their Lordships cannot,but regret that so much industry had 
not been reserved for a less barren controversy. On the whole 
case their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs. 

` ‘Solicitors for appellants : MoKenna & Co. 
Solicitors for respondents : Ranken Ford & Chester. 
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practice. If he errs in any particular an appeal may lie fo the Board—a 
Tare occurrence; but apart from such an appeal the Board “will, not 
interpose. If fresh points of objection to the costs are statedsbefore the 
Board, they cannot be entertained. 


Appeal against the taxation of costs by the Registrar of the 
Privy Council. i 


‘*P C. Appeal No. 94 of 1926 , 21st June, 1928, 
: Aul o H EN a Spi gate. 








P.C. 





Parashuram 
Deta ram 
Shamdasani 
v. 

The Tata 
Industrial 
Bank, Ltd 


Lord Shaw. 
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» P. D. Shamdasani in person. 

Sir George Lowndes, K. C. and C. W. Turner for 
respondents. 

21st June, 1928. Their Lordships’ judgment was delivered 
by 

Lorp SHAw.—This is an appeal with reference to the 
taxation of costs. This Board is not a taxation tribunal. It 
only deals with such matters by way of appeal from the judg- 
ment of the Registrar upon items to which objection was taken 
before him. With regard to such items, he exercises his dis- 
cretion and he gives effect to the authorised scale of fees and 
to modern practice. If he errs in any particular an appeal may 
lie to this Board—a rare occurrence, but apart from such ah 
appeal this Board will not interpose. It is accordingly clear 
that if fresh points of objection to the costs are stated before 
this Board, they cannot be entertained. The appellant has been 
heard in person, and their Lordships are clearly of opinion that 
the objections taken before the Reg{strar were justly and with 
great propriety adjudicated upon by that officer. Accordingly 
the appeal with respect to the taxation of costs is dismissed. 

There has been a further endeavour by two petitions to re- 
open the merits of this appeal. These petitions deal with matters 
already fully considered and disposed of on a previous petition 
after judgment. It is to be noted further that they also call 
in question the correctness of the judgment itself. On a pre- 
vious occasion the Board listened to a lengthy argument going so 
far as even to impeach the jurisdiction of this tribunal, before 
which the appellant had appeared in person and argued his case 
at great length. The indulgence granted to the appellant cannot 
be further extended. In their Lordships’ opinion the Registrar 
rightly rejected the petitions, which are an abuse of the process 
of the Board, and the motions are accordingly dismissed. 

Solicitors for appellants : McKenna & Co. 

Solicitors for respondents : Ranken Ford & Chester. 

K. J. R. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnkR. Justice DEVADOSS. 
Mannen Venkayya and others .. Petttioners* (Accused). 
Abkari Act (I of 1866), S. 6444 cts of servant of renter or licensee— 
Liability of renter or licensee, when arises—Coolies directed to take toddy 
~#Cr-R.C. No. 1021 of 1927 28th March, 1928: 
Cr.R.P. No. 918 of 1927. 
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to a particular shop—Coolies taking the toddy to another shop—Rente&?, 1f 
guilty—Trying Magistrate receiving notes of arguinents from the prosecu- 
lion after close of case without notice to the defence—Grave irregudarity— 
Conviction if can stand. 

If the act done by the servant of a renter or licensee ig one which is 
done in the course of business, the master would be presumed to have 
given authority under S. 64 of the Abkari Act. But, ‘where coolies were 
asked to take toddy to shop No. 1 and they took it to shop No. 3, it cannot be 
said that the renter or licensee is liable for their act, for he could not have 
presumed or known that they were golug to carry the toddy to No. 3 shop 
instead of No. 1 shop, and consequently the renter cannot be said to be guilty 
under section 64, 

Where the trying Magistrate, after the close of the case, received" from 
ethe Sub-Inspector in charge of the prosecution, a memo of arguments with- 
out notice to the defence and. gave judgment convicting the accused, 

Held, that the action of the Magistrate amounted to a grave irregularity 
and the whole proceedings and the conviction must be set aside. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying, the High Court to revise the. judg- 
_ment of the Court of the Sub-divisional Magistrate of Bez- 
wada, dated 3rd October, 1927 and passed in C.A. No,. 41 of 
1927 (C.C. No. 445 of 1926 on the file of the Court of the 
Stationary Sub-Magistrate of Bezwada). 

V. L. Ethiraj aud N. Somasundaram for petitioners, 

The Public Prosecutor on behalf.of.the Crown. ; 

The Court made the following , 


-ORDER.—This is an application to revise the order of the- 


Sub-divisional Magistrate, Bezwada, in Criminal Appeal No. 41 
of 1927 affirming the convictioħ of the petitioners under S. 64 
of the Abkari Act. The first point*raised before me is that 
the trying Magistrate, after the close of the case, received from 
the Sub-Inspector in charge of the prosecution a memo of 
arguments without notice to the defence and gave judgment. 
The second point urged is that there is no evidence to connect 
the 3rd accused with the offence and as regards accused Nos. 1 
and 2 they did what they were told to do by accused No. 4, 
who has been acquitted. The 3rd accused is a license-holder 
of toddy shop No. 1. Accused 1 and 2 who ware coolies were 
asked to transport some toddy to No. 1 shop. They took the 


toddy to No. 3 shop, where they were arrested by ‘the Abkari , 


Officer. Their contention that they acted under the orders of 

accused 4 and that they did not know where toddy shop No. 1 

was, was disbelieved by both the Courts. Under S. 55, any one 

who imports, exports, transports or possesses liquor or any in- 

toxicating drug without proper license is guilty of an offence 
R—90 ° 


Venkayya, 
In rt, 


Venkeayya, 
Inre, 
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under section 64. The permit, which accused 1 ayd 2 had, men- 
tioned the place where shop No. 1 was situated. They could 
not, therefore, be said to have acted bona fide in carrying the 
toddy to shop No. 3. Therefore they are guilty under S. 64. 

As regards accused 3, there is no evidence that he either 
directed accused 1 and 2 or permitted them to take or connived 
at their taking the toddy to No. 3 shop. 

The Public Prosecutor relies upon section 64 and contends 
that the presumption is that any act done by the servant of a 
renter or licensee for the benefit of such a renter- or licensee 
woult! make the renter or licensee liable under the Act. No 
doubt if the act is one which is done in the course of business, 
though the act is done by the servant, the master, t.e, the 
licensee, would be presumed to have given authority under sec- 
tion 64. But where coolies were asked to take toddy to shop 
No. 1 and they took it to No. 3 shop, it cannot be said that the 
renter is liable for any act of theirs, for he could not have pre- 
sumed or have known that they were going to carry the toddy 
to No. 3 shop instead of No. 1 shop. As a permit was given and 
the permit mentioned sufficient particulars as to where the shop 
was, I do not think that the renter is liable for the deviation 
of accused 1 and: 2 from the instructions given to them by the 
permit, as’ well as from the practice they knew was prevailing 
with regard to the business of accused No. 3. In the light of 
the evidence adduced, I do not think that accused No. 3 is 
guilty under section 64. I, therefore, set aside his conviction. 
As regards accused Nos. 1 and 2, no doubt as I have observed 
alregdy, they are guilty under section 64. But considering the 
grdve irregularity which the Trial Court committed in receiving 
the memo of arguments of behalf of the prosecution, especially 
without the knowledge of the accused, the question is whether 
the conviction ought to be allowed to stand. This Court has 
condemned in more cases than one the practice of allowing a 
counsel or a vakil to file a memo of arguments in writing. The 
practice seems to prevail in several places. The only way to 
put an end to such practice is by setting aside all the proceedings 
as being highly irregular. On this ground alone, I set aside the 
conviction ef accused Nos. 1 and 2 and order a re-trial. The 


“learned Public Prosecutor says that the Appellate Magistrate 


has drawn attention to the irregularity and that is quite suff- 
cient. I do not think that is quite sufficient. There is often a 
tendency to add to the notes of argument a few lines here and 


e there and make it the judgment of the Court. Such would not 
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in any sense be the judgment of the Court. I cannot express 
myself too strongly on this highly improper practice of Courts 
allowing written notes of arguments to be filed. The attention 
of the District Magistrate will be drawn to the conduct of the 
Sub-Magistrate in this case. 


The fine, if paid, will be refunded to the accused. 
N.S. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WALLACE. 


Molaiappa Goundan .. Petttioner*® (Accused). 


Penal Code (XLV of 1860), S. 290—Prosecution under—Liability for— 
Joint owner of property not in actual possession of same—Liability of —S. 268 
—Public nuisance—Allowing prickly pear to spread on to a public road 1f a- -~ 

` Prosecution for—Right to institute—Local Fund Overseer—pPrasecution by, as 
` such—Legahty of—Complatnan?—Stoorn statement from—O mission to take-- 
Irregularity or illegality. 

A joint owner is responsible in law for nuisance caused by his pro- 
perty. One of two brothers jointly owning a property is liable to be 
convicted under S. 290 of the Penal Code for causing a public nuisance 
by allowing prickly pear to spread from that property on to the public 


- Toad, notwithstanding that the prope:ly was at the time in the actual enjoy- 


ment of the other brother. _ a aA se S Saat E 
i Allowing prickly pear to spread on to a road used by the public is a 
public nuisance within the definition in S, 268 of the Penal Code. 

Any member of the public has a right to complain of a criminal 
offence. And a Local Fund Overseer has, as a member of the public, though 
not by virtue of his official position, a right to launch a prosecution agtinst 
a person allowing prickly pear to spread from his property on to a ‘public 
road. The fact that the Local Fund Overseer did not purport to complain 
as an ordinary person is immaterial. k 

Omission to take a sworn statement from a complainant is an irregu- 
larity and not an illegality. = 

Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, and section 107 of the Government of 
India Act, 1915, praying the High Court to revise the judgment 
of the Court of the First Class Bench of Magistrates, Dhara- 
puram, in Summary Trial No. 1309 of 1927. ° 


Wairap S. Subramania Atyar for petitioner. 
The Public Prosecutor on behalf of the Crown. 


*Cr.R.C. No. 214 of 1928. 15th August, 1928. 
Cr.R.P. No, 162 of 1928, 





Molaiappa 
Coundan, 


in re, 


Molalappa 
Goundan, 
Ln 16. 


716 THE MADRAS LAW JOURNAL REPORTS. [ vor. 


* The Court made the following 

Orper.—Several' points of law have been’ raised in this 
Crimfnal Revision case. The petitioner was charged on the 
complaint gf the Local Fund Overseer, Dharapuram, with an 
offence under section 290 of the Indian Penal Code of causing 
a public nuisance by allowing prickly pear to spread from his 
own property on to the public road. He was convicted and 
fined, and now applies for revision of the conviction. 

The first point argued was that the property from which 
the prickly pear spread is not his but his brother’s. It is clear 
from the evidence including that of the defence witness that, 
although the property is in the actual enjoyment of his brother, 
both he and his brother are undivided and therefore both are 
still joint owners. A joint owner is responsible in law for 
nuisances caused, by his property. 

The next point is that the act or omission is not a public 
nuisance, the argument being, that it is the duty of the Local 
Board and not of the owner of the adjoining property to keep 
prickly pear from spreading on the road. No ruling in point 
is cited to me in support of that view. The principle govern- 
ing the case seems to me to be the general principle that no 
man shall so use his property as to injure his neighbour, and 
it makes no difference that the neighbour is the public and not 
an individual. Under section 268 of the Indian Penal Code 
a person is guilty of a public nuisance who does any act or is 
guilty of an illegal omission which. . . . must necessarily cause 
obstruction to persons who may have occasion to use any public 
road, and ‘illegal’ under gection 43 applies to everything which 
is'an offence or is prohibited by law or which furnishes a ground 
for a civil action. I am of, opinion that allowing prickly pear 
to spread on to a road used by the public is a public nuisance 
within this definition. 

The next point is whether the Local Fund Overseer had any 
legal authority to launch a prosecution against the petitioner 
under the Indian Penal Code. It is pointed out that section 162 
of the Local Boards Act provides a detailed procedure designed 
ad hec for the removal of prickly pear spreading from private 
property on to public roads, and it is contended that the enact- 


` ment of that procedure impliedly deprives Local Boards and 


their servants of the right to prosecute under the Indian Penal 
Code. I am clear that such a right, if it existed, cannot be 
impliedly taken away by the provisions of another statute, nor 
is any ruling cited which goes so far. The case in Chandi 
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Pershad v. Abdur Rahman” is not really in point. There a party 
was being prosecuted under S. 182 or S. 199, Indian Penal 
Code, for making a false statement of the number of carriages 
and ponies possessed by him in an application for license for 
vehicles and animals. The High Court held that the Indian 
Penal Code had no application as the Municipal Act was com- 
plete in itself and attached no penalty to the making of a false 
statement in such an application and that, therefore, the party 
was under no obligation of law to make a true statement. That 
ruling has no application to an act or omission which does itself 
come under the definition of a specific offence set out in the 
Indian Penal Code. ° 

The question, therefore, is whether the Local Fund Over- 

seer who launched the prosecution had legal authority to do so. 
It seems to me that he had the ordinary right of any person to 
complain of a criminal offence. Nor is that right taken away 
because he did not. profess to complain as an ordinary person but 
as a Local Fund Overséer. For purposes of this complaint his 
official position may be neglected. He is a member of the public 
entitled to go on those portions of the road which had been en- 
croached upon by the prickly pear and as such is entitled to 
complain. 
; It is then argued that since he was not examined on oath 
_ as a private complainant should be, the proceedings are illegal. 
Again I am not referred to any authority which goes so far. 
Omission to take a swofn statement from the complainant is 
under the law in this Presidency an irregularity and not an 
illegality. See Queen-Empress v. Monu? and Ambayara 
Goundan v. Pachamuithu Goundén.? I am «mable fq see 
how that omission in this case has prejudiced the petitioner. 

I therefore see no reason to interfere in this case and 
dismiss the petition. I should, however, add that I think it 
would be better that all such cases be dealt with under the rele- 
vant sections of the Local Boards Act which ensures that the 
Local Board as a whole considers the case one which should be 
prosecuted, and I recommend the Board to follow that practice 
in future. A 


A.S.V. Petition . dismissed. 


1. (1894) I.L.R. 2 C 131. 
2. (1888) I.L.R. 11 M. 443, 3. (1923) 19 L.W. 461. 


Molalappa 
Goundan, 
Ix re. 


The 
President, 
Union Board, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnkR. JUSTICE, REILLY, ° 


The President, Union Board, Tirukurangudi, - 
S. V. Piravi Perumal Pillai Ae Petitioner* 


(Complamnant) 
v. E F ' 
Narayana Nadar and others .. Respondents (Accused 


1 to 6, 8 to 11 and 14 and 15). 


Madras Local Boards Act (V of 1884), S 6 and (XIV of 1920), Ss 5, 
207 and,232—Lemits of Union—Alteration of—Revenue village constituted as 
a Union—Enladgement of boundaries by the Board of Reverue—Effect on 
the boundaries of the Unton—Madras Survey and Boundaries Act (IV of 
1897)—Power of Survey Officer to fix the limits of a Union—Assessment of 
tax on house sitwate outside Union—Power of. President to issue summons 
to the owner of the homse to appear before him to be examined—Dtsregard- 
ing of such smmons—1f amounts to an offence. 


Under the Madras Local Boards Act of 1884, the limits of a Union can 
be altered only by the Government acting undér section 6 of that Act, and 
under the same Act of 1920 such limits can be altered only by the District 
Board acting under section 5 of that Act with the approval of the Govern- 
ment. F 

Where a revenue village which was also constituted a Union -by the 
Government under section 6 of the Madras Local Boards Act of 1884 was 
subsequently enlarged -by the Board of Revenue so as to include another 
village, 

Held, that it had not the effect of automatically enlarging the limits of 
that village as a Union so as to include the other village. 

The Madras Survey and Boundaries Act of 1897 gives no power to fix 
the limits of a Union and the Survey Officer concerned has no power by his 
map of operatiogs to alter the @ffect of a notification under the Madras 
Local’ Boards Act of 1884 declaring the limits of a Union. 

A Union Board has no power ta assess or collect house-tax on houses 
situate outside the limits of the Union and therefore the President of a 
Union has no power under section 232 of the Madras Local Boards Act of 
1920 to summon a person to attend before him to be examined in respect 
of the assessment of his house situated outside the limits of the Union. The 
owner of the house disregarding such summons docs not commit an offence 
under section 207 of the Madras Local Boards Act. 


Petition under sections 435 and 439 of the Code of Criminal _ 
Procedtire, 1898, praying the High Court to revise the judg- 
ment of the Court of the Assistant 1st Class Magistrate of 
Tinnevelly in C.C. No. 3 of 1927. 








*Cr RC. No. 995 of 1927. 3ist August, 1928, 
CrRP. No, 897 of 1927, 
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K. V. Sesha Atyangar for petitioner. ies 

K. S. Vasudevan for The Public Prosecutor on behalf of 
the Crown. 

N. Kaunchitapadam Aiyar for respondents. 

The Court made the following 

OrveR.—For the petitioner, the President of the Tiruku- 
rangudi Union Board, it is contended that Nallamaram, where 
the respondents live, is within the limits of the Union, which the 
respondents deny. The Union -was constituted by the Govern- 
ment in 1896 under section 6 of. the Madras Local Boards Act, 
1884. One of the villages then declared by the Government to 


* form the Union was Sengalakurichi. It is admitted that Nalla- 


maram was not then included in Sengalakurichi or in any of the 
other villages of the Union. But it appears that in 1910 the 
revenue village of Sengalakurichi was enlarged by the Board 
of Revenue so as to include Nallamaram. It is not suggested 
that any new or revised notification regarding the inclusion of 
Nallamaram in the Union was ever issued. But it is contended 
for the petitioner, that, when the Board of Revenue for another 
purpose enlarged the boundaries of Sengalakurichi, the whole 
of the village of Sengalakurichi so enlarged was automatically 
brought within the limits of the’ Union and'that from that moment 
the Governmenit’s notification óf 1896 declaring the limits of the 


“Union “must be read “in this” Tevised sense. I cannot 


accept that contention. Under the Madras Local Boards Act, 
1884, the limits of the Union could be altered only by the Govern- 
ment acting under section 6 of that Act. Under the Madras 
Local Boards Act, 1920, the Act new in force, the limits of a 
Union can be altered only by the District Board acting under 
section 5 of that Act with theeapproval of the Government. 
Those provisions would be defeated if the Government or any 
other authority not proceeding under the Act concerned could 
modify the effect of a notification properly made under either 
Act regarding the area to be included in a Union by giving a 
new meaning to a village name used in such a notification so 
as to make it include a larger or smaller area than before. 


What the Board of Revenue thought fit to do in altering the - 


limits of the revenue village of Sengalakurichi în 1910 for, 
revenue purposes cannot have any effect on the notification 
issued by the Government in 1896 declaring the limits of the 
Tirukurangudi Union. As no notification has been issued under 
either the Act of 1884 or that of 1920 regarding the limits of 


the Union the notification of 1896 is still in force; and the villages ° 
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nameéd in it must be understood to include for the purposes of 
the Union the areas included within their limits as they were 
at the fime of that notification—no more and no less. Nalla- 
maram, therefore, is not included within the present limits of 
the Union. ee 

Mr. Sesha Aiyangar for the President of the Union has 
also contended that in 1920 there was a re-survey by the Survey 
Department, in the course of which a map of the Union was 
prepared, showing the whole of Sengalakurichi as enlarged by 
the Board of Revenue in 1920 within the limits of the Union, and 
that ufder the Madras Survey and Boundaries Act, 1897, under 
which that re-survey must have been made, the boundary of the 
Union so mapped cannot now be disputed. But the boundaries 
which became final under section 13 of that Act were, so far 
as Government land was concerned, the boundaries of the hold- 
ings of “registered holders” and not even the boundaries of 
revenue villages except so far as they,were determined by the 
boundaries of such holdings. That Act gave no power to fix the 
limits of Unions. The Survey Officer concerned had no power 
by his map or operations to alter the effect of the notification of 
1896 declaring the limits of the Union. 

In this case the respondents, who reside in Nallamaram, 
have been prosecuted for committing offences punishable under 
section 207 of the Madras Local Boards Act, 1920, by failing to 
attend before the President of the Union Board in accordance 
with summonses issued under section 232 of the Act. Under 
section 232 the President “may Summon any person to attend 
before him and to give evidence or to produce documents, as the 
case may be, in respect of any question relating to taxation, or 
to the grant of any license ore permission under the provisions 
of the Act.” Mr. Sesha Aiyangar contends that under that 
section the President of a Union Board can summon any person 
from any part of the Presidency to attend before him. But 
under the section a person can be summoned only “in respect 
of any questions relating to taxation or to the grant of any 
license or permission under the provisions of the Act.” Ex. B 
shows that the respondents were summoned to appear before 
the President for examination in respect of the house-tax assess- 
ed on their houses in Nallamaram. But, as the Union Board 
had no power to assess or collect house-tax on houses outside 
the limits of the Union, in respect of the house-tax for the pur- 
pose of which the respondents were summoned to appear, no 

e question relating to taxation under the provisions of the Act 
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could arise. The President had no power under section 232 of 
the Act to summon the respondents to attend before him to be 
examined in respect of the assessment of their houses in Nalla- 
maram for house-tax, and they committed no offence by dis- 


regarding his summonses. Their acquittal 
petition must be dismissed. 

I may add that I do not understand ho 
respondents were tried together. 


N:S, 





was right, and this 
w it was that all the 


Petition dismissed. 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice Devaposs. 


The Official Receiver, Anantapur 


v. 
Ramachandrappa, minor By next friend 
Bala.Nagamma, and others 


Appellant (1st 
Respondent) 


Respondenis (Peti- 
tioner and Respond- 


ents 2 to 5). 


Provincial Insolvency Act, Ss. 28, 2 (d)—Hinda Law—Joint family 
—Moanager (noi father) and adult members of—Insolvency of—-Power of 


manager lo dispose of family property for aka 
Receiver 

Held, by OPIN J, on“ reference under 
Code:—Where, in a Hindu joint trading family, 
minor members and the manager is mot the father 


debts tf vests in Oficial 


S 98, Civil Procedure 
there are one or more 
and the adult members 


including the manager have been adjudicated insolvents, the power of the 


manager to dispose of the joint family property 
trading purposes passes to and becomes exercisable 
so as to bind the minors’ shares. 4 


Appeal against the order of the Distri 


for debts incurred dor 
by the Official Receiver 


ct Court of Ananta- 


pur in Interlocutory Application No. 129 of 1926 in Insolvency 


Petition No. 24 of 1924. 


T. R. Arsnachala Atyar for B. Somayya for appellant. 


V. S. Govindachar for 1st respondent. 
The Court (Odgers and Curgenven, 
following 


JupemEents. Odgers, J—This is an appeal from the order | 


JJ.) delivered the 


of the District Judge of Anantapur on a petition under S. 65 


of the Provincial Insolvency Act to set aside 


a sale with regard to 





*A.A.O. No. 395 of 1926, 
R—$1 


3rd April, 1928, 


The Official 
Rocelver, 


/ Anantapur, | 


Ramachan- 
drappa. 


Odgers, J. 


The Offcial 
Rocelver, 
Angntapur 
v, 
Ramachan- 
drappa. 
Odgers, J. 
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a certain minor's share in the properties sold. The matter con- 
cerns a trading family and the debts have been incurred for the 
family trade. The Official Receiver sold the joint family pro- 
perties for the benefit of the creditors. The joint family consists 
of the second and third insolvents and their undivided brother, 
the petitioner and another member, nephew of the first insolvent. 
The sole question in this case is whether the power of the second 
insolvent as the manager but not the father of the joint Hindu 
family vests in the Official Receiver to permit him to sell the 
share of the minor in the property. It is, of course, clear that 
the minor cannot be adjudicated an insolvent and in Sanyasi 
Charan Mandal v. Asutosh Ghose,’ which was a case like the 
present of a minor partner in a family concern, it was held that” 
the minor should not be adjudicated simply because there was a 
restricted remedy under the Contract Act against his share in 
the partnership. The Court expressly said that it would make 
no difference if it were a Hindu trading family. It is now settled 
by the Privy Council in Sat Narain Yi Behari La? that it is not 
the share of the members of the joint family that vests in the 
Official Receiver but the power of the father to sell the shares of 
the other members under certain circumstances. Their Lord- 
ships lay this down perfectly clearly although they also make it 
clear that under S. 52 (2) of the Presidency Towns Insolvency 
Act or in some other way the property of the sons may be made 
available for payment of the father’s just debts. That was ex- 
plained by a Full Bench of this Coutt in Seetharama Chetitar v. 
Official Receiver, Tanjore’ which was the case of a father. 
Krishnan and Ramesam, JJ., held that such a power vests in the 
Receiver under S. 28 of the Act as the insolvent’s property and 
not as property under S. 2 (d), which was the view taken by 
Venkatasubba Rao, J. I do not understand the learned Judges 
to have based their decision exclusively on the fact that the 
manager in that case was the father, because it seems to me that 
if you can base the decision as the majority did on S. 28 of the 
Act, you are free from the definition in S. 2 (d), which says that 
property includes “any property over which or the profits of 
which any person has a disposing power which he may exercise 
for his own benefit”. It has been contended that in the face of 


< that section it is only father’s power that can possibly vest inthe 


Official Receiver, namely, the right to sell the joint family pro- 


L (1914) I.L.R. 42 C. 225, 
2, (1924) L.R. 52 I.A. 22: I.L.R. 6 Lah 1: 47 M.L.J. 857 (P.C). 
3. (1926) I.L.R. 49 M,-B49: 51 M.L.J. 269 (F.B.). 
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perty for the payment of his own just debts. But I fail to see 
any difference in principle between that and the case of a brother 
(manager) who is justified in selling the joint property fðr pay- 
ing the debts of the joint family business. The minor was in- 
terested in the business just as the manager’ was and if the 
manager can sell in order to preserve the business, it seems to me 
that he is exercising a disposing power which he may exercise 
for his own benefit. The Privy Council in Sat Narain v. Behari 
Lah although they refer to the case in Rangayya Chetti v. Thani- 
kachalla Mudals later on say that it was decided under a differ- 
ent statute and that Sanyast Charan Mandal y. Asutosh Ghose? 
, Was a partnership case and these are not directly in point. In the 
first of these cases, Subrahmanya Aiyar, J., following Fakirchand 
Mottchand v. Motichand Hurruckchand® held that the Official 
Assignee could convey the share of the sons in the joint property 
but not the share of the brother. It seems to me that once you get 
the idea admitted of the power of disposition over-the property 
of the insolvent which if clearly established in Sat Narain v. 
Behari Lal? and Seetharama Chettiar vy. Official Receiver, 
Tanjordé there is no difference between the power of the manag- 
er if he is a father and’ the power of the manager when he is 
a brother or other relation even in the case of a minor partner 
who cannot be adjudicated. I am supported in this view by 
a very recent decision of Waller and Madhavan Nair, JJ., in 
Av A. O. No. 31 of 1925 which was a case of a brother or pater- 
nal cousin in which they say the power of the manager to deal 
with joint family property vests in the Official Receiver, relying 
on the observations of Subrahmanya Aiyar, J., in Rangayya 
Chetti v. Thanikachalla Mudali*, I would therefore hold “that 
the learned District Judge is wrong and that the Official Receiver, 
though he did not succeed to the managership of the family, had 
vested in him the manager’s powers of disposition. 


The Civil Miscellaneous Appeal should therefore, in my 
opinion, be allowed with costs. 


Curgenven, J —The question we have to decide in this case 
is whether upon the manager of a Hindu famiby and some but 





1. (1914) I.L.R. 42 C 225, 
2, (1924) L.R. 52 L.A. 2: LL.R. 6 Lab 1: 47 M.L.J. 857 (P.C). 
3, (1926) I.L.R. 49 M. 849: 51 M.L.J. 269 (F.B.). 
4. (1895) I.L-R: 19 M. 74. 
5. (1883) I.L.Rs 7 B. 438- 
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adjudicated insolvents, the Official Receiver can, under the Pro- 
vincial Insolvency Act V of 1920, sell the whole joint family pro- 
perty Mhcluding the shares of those not adjudicated. In the 
present case, the members adjudicated were an uncle and two 
out of three brothers, the third brother who was not adjudicat- 
ed being a minor. In the order now under appeal the learned 
District Judge has held that the minor’s share is not liable to 
be sold. 

' There is a clear distinction between the vesting of joint 
family property in an Official Receiver and the vesting of a power 
of disposal over that property. It has been held by the Privy 
Council in Sat Narain v. Behari Lal? that upon the adjudica- | 
tion of a Hindu father under the Presidency Towns Insolvency 
Act the property of the joint Hindu family consisting of him- 
self and his sons does not thereby become vested in the Official 
Assignee but only the father’s undivided share so vests; and this 
decision applies equally to an adjudication under the Provincial 
Act. A fortiori the rule holds good if we substitute a family 
manager other than a father for a father. This decision of 
their Lordships came under consideration in a recent Madras 
case, Seetharama Chettiar v. Official Receiver, Tanjore where 
the question which arose was whether, upon a father’s adjudica- 
tion under the Provincial Insolvency Act, his power to sell his 
son’s shares, as well as his own share, for paying his just and 
proper debts vested in the Official Receiver. The point raised 
being deemed one of considerable importance, a Bench consist- 
ing of three Judges (Krishnan, Ramesam and Venkatasubba 
Rao, JJ.) was constituted to decide it. They unanimously 
afftrmed the “proposition, agreeing that the Privy Council deci- 
sion went no further than to lay down that the son’s share did 


not vest, and left undecided this further point. Accepting then, 


as we must, the view of the insolvency law taken by this Full 
Bench, does it follow that the power of disposal of a manager 
of a Hindu family also vests, under the Provincial Insolvency 
Act, in the Official Receiver? i 

The point which the Full Bench had in effect to decide was 
whether the word “property” as used in S. 28 of the Provincial 
Act, included a father’s disposing power over his son’s share. 


` “Property” is defined in S. 2 (d) as including “any property 


over which, or.the profits of which, any person has a disposing 
power which he may exercise for his own benefit.” Krishnan, J., 








2. (1924) L.R. 52 I.A. 22: I.L.R. 6 Lah. 1: 47 M.L.J. 857 (P.C). 
3. (1926) I.L.R. 49 M. 349: 51 M.L.J. 269 (F.B). 
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thought that there might be some difficulty in applying this 
definition because in the Lahore case their Lordships seemed to 
be of opinion that the similar definition in S. 2 (e) of theePresi- 
dency Towns Act contemplated only an “absolute and uncondi- 
tional power of disposal,” which a father’s power is not; but he 
thought that section 28 was enough to vest the power in the 
Receiver as a species of property belonging to the father. Rame- 
sam, J., who does not refer to the definition, seems to have been 
of the same opinion. Venkatasubba Rao, J., deemed the defini- 
tion in section 2 (d) of the Provincial Insolvency Act to include 
“the qualified and restricted power of a Hindu father.” , 
Whatever view be taken of the scope of the definition, it 
appears to me that by qualifying the words “disposing power” 
by the words “which he may exercise for his own benefit” the 
intention was to exclude a disposing power which the debtor was 
competent to exercise only in a representative capacity; and it 
can scarcely be gainsaid, I think, that a manager disposes of 
family property in this capacity. The judgment of Subrahmanya 
Aiyar, J., in Rangayya Chetti v. Thentckachalla Mudali* which 
has been relied upon in a case (A.A.O. No. 31 of 1925) recently 
decided by Waller and Madhavan Nair, JJ., has been criticised 
before us as not giving due weight to this distinction. The single 
-insolvent had undivided ‘sons and an undivided brother, and after 
holding that the insolvent had disposing power over his sons’ 
shares, the learned Judge continues “Nor as to the 2nd defendant 
(the brother) am I able td see any sound distinction, in principle 
between his case and that of the other defendants (the sons) 
just referred to. For if the “son’s share is property which the 
father has power to dispose of for Bis own benefit, how can the 
share of any other undivided co-parcener, which the managing 
member can convey for debts inctirred by him for legal necessity, 
be treated differently”? The distinction in principle is perhaps 
that the son’s property is liable for the father’s personal debts 
contracted for his own benefit so long of course as they are not 
contracted for purposes illegal or immoral, whereas as family 
manager, he can contract binding debts not for his own benefit 
but.only for the benefit of the family. . 


In Nunna Seiti v. Chidaraboyina? the question arose whether - 


the undivided share of a minor co-parcener, son of one of the 
insolvents, vested in the Official Assignee. The judgment of 
Bhashyam Atyangar, J., must be read subject to the observations 
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made upon it by their Lordships in Sat Narain v. Behari Lal; 
it was passed under a different statute, and need not be taken 
as authority under either of the present Insolvency Acts. I 
only wish to extract from it, here, the following remark of 
the learned fudge:— 

“Tf the question were res wtegra and not covered by a course of 
judicial decisions, bearing upon the corresponding expression occurring 
in S. 266 of the Civil Procedure Code (now S. 60) I should entertain con- 
siderable doubt as to whether a power which, under the Hindu Law, a manag- 
ing member of a joint Hindu family has over the interests and shares of- 
the junior members in the family property, is within the meaning of S. 30 
of the Josolvency Act, a power vested in the insolvent which he can law- 


fully exercise for his benefit.’’ 


Since the Privy Council have now deprecated the practice of 
deriving an analogy from S. 266 of the Civil Procedure Code and 
have upon this ground among others disposed of the cases which 
stood in the learned Judge’s way, this observation is entitled, 1 
think, to much weight as an expression of Bhashyam Aiyangar, 
J.’s personal opinion. Oficial Assignee of Madras v. Rama- 
chandra Aiyar is another case the authority of which has heen 
affected by the Privy Council decision, for it lays down that an 
Official Assignee, in the case of a managing member’s insolvency, 
can take possession of the family property, and of course it would 
follow that he has the power of sale in respect of debts binding 
on the family. 

A case in which the contrary view was taken is Sanyast 
Charan Mandat v Asutosh Ghose’ algo referred to in the recent 
Privy Council judgment. After considering the English case 
Lovell and Christmas v. G. W. Beatuchamp* Mookerjee and 
Beachcroft, JJ., say : ° 

“The decision of the House of Lords cannot, consequently, be right- 
ly regarded as an authority for the proposition that ın a bankruptcy proceed- 
ing it is open to the Court to direct the receiver to deal with assets other 
than those belonging to the persons who had been adjudged insolvents. It 
would indeed be surprising if the Court could, in a proceeding under the 
Insolvency Act, deal with the property of a person who had not been adjudi- 
cated an insolvent ’’ 

This statement of the law was approved in an offshoot of 
the same case, which came before the Privy Council in Sanyasi 


Charan Mandal v. Krishnadhan Banerji.” 








1. (1914) I.L.R. 42 C. 225 
2. (1924) L.R. 52 I.A. 22: 1.L.R 6 Lah 1: 47 M.L.J. 857 (P.C). 
7. (1922) I.L.R. 46 M 54: 43 M.L.J. 567, 
8. (1894) A.C. 607. 
9. (1922) L.R. 49 I.A. 108: I.L.R. 49 C 560: 43 M.L.J. 41 (PC). 
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The conclusion, which, with great respect to the learned 
Judges who have held otherwise I feel compelled to réach from 
this brief survey of the case-law and from a considerftion of 
the definition of “property” in S. 2 (d) is that it is unwarrant- 
able to extend the recent Full Bench decision so as to cover the 
insolvency not only of a father but also of a managing member. 
It may be said that a father, in respect of such of his own debts 
as are binding upon his sons, has a disposing power “for his 
own benefit” over the son’s property, and that, therefore, the 
receiver has the same disposing power. The disposing power 
possessed by a managing member is not for his own benefit but 
for the benefit of the family, and such a power does not fall 
within the definition of an insolvent’s property which, under 
section 28, will vest in the receiver. I would, therefore, con- 
firm the learned District Judge’s order setting aside the sale of 
the whole property and would dismiss the appeal with costs. 

By Court—As we have differed in opinion and the matter 
is one of importance and likely to recur, we decide to refer the 
following point of law under S. 98, Civil Procedure Code, to a 
third Judge for opinion, subject to the directions of the Honour- 
able the Chief Justice:— 

“In a Hindu joint trading family where there are one or more minor 
members and the manager is not the father and the adult members includ- 
ing the manager have been adjudicated insolvents, doen the powcr of (He 
-manager to dispose of the jomt family property for debts incurred for trad- 
ing Purposes pass to and become exercisable by the Official Receiver so as 
to bind the minors’ shares???’ 

B. Somayya for appellant, 

V. S. Govindachar for 1st respondent. e #5 

The Court (Devadoss, J.) expressed the following 

OP1NI0N.—This is a reference under S. 98 of the Code 
of Civil Procedure owing to a difference of opinion between 
brothers Odgers and Curgenven. The point referred is, “In a 
Hindu joint trading family where there are one or more minor 
members and the manager is not the father and the adult mem- 

‘bers including the manager have been adjudicated insolvents, 
does the power of the manager to dispose of the joint family 
property for debts incurred for trading purposes pass to and 
become exercisable by the Official Receiver so as to bind the 
minors’ shares?” Both the learned Judges referred to almost 
all the cases on the point and it is unnecessary for me to discuss 
them in detail. It is well settled that under the Presidency 
Towns Insolvency Act the power of the father to dispose of. 
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his gon’s share for a debt which is neither illegal nor immoral on 
his becoming an insolvent vests in the Official Assignee. It 
was hefd by the Full Bench in Balavenkata Seetharama Chettiar 
v. The Official Receiver of Tanjore’ that under the Provincial 
Insolvency Act (V of 1920), on the insolvency of a Hindu - 
governed by the Mitakshara Law, his power to sell his sons’ 
shares also for paying his just and proper debts vests in the 
Official Receiver; the sons’ shares themselves do not vest in the 
Receiver. 

The question is whether the same principle would apply to 
the case where the manager of a joint Hindu family is not the 
father. The power of the father to sell the sons’ shares for . 
his debts has been held not to rest solely on the pious obligation 
of the son to pay his father’s debts. If that is so, it is difficult 
to see how the manager of a joint Hindu family stands on a 
different fopting when the debts contracted by him are such as 
would bind the members of the joint family. In Rangayya 
Chetti v. Thanikachalla Mudols* the Official Assignee conveyed 
a house forming part of the family property of the insolvent 
to the plaintiff who sued for possession. The younger brother 
of the insolvent contested the suit. It was held that the Official 
Assignee could convey the shares of those persons upon whom 
the debts of the insolvent were binding. Subrahmanya Aiyar, 
J., alter referring to the cases in Jagabhat Latubhai v. Vijbhukan- 
das Jagjivandas and Fakirchand Motichand v. Mottchand 
Hurruckchand® observed at page 77, “Nor as to the second de- 
fendant am I able to see any sound distinction in principle be- 
tweep his case and that of the other defendants just referred to. 
For, if the son’s share is property which the father has power to 
dispose of for his own benefit in the restricted sense explained 
by West, J., in the passage quoted above, how can the share of 
any other undivided co-parcener, which the managing member can 
convey for debts incurred by him for legal necessity, be treated 
differently? No doubt there is difference in the proof to be 
adduced as to the character of the debt in the Lwo instances. 
But the essential element that the shares other than that of the 
transferee are liable to be proceeded against for the transferor’s 
debt is common to both the cases. I must therefore hold that 


“the Official Assignee has in law power to transfer not only the 


share of-the insolvent, but also those of his co-parceners, whether 
EE es A SEEN REE AR A Roce eee 
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4. (1895) I.L.R. 19 M. 74. 5. (1883) I.L.R. 7 B. 438. 
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they be his sons or brothers or other collaterals, provided of 
course the debts for which the property is disposed of, are shown 
to have been incurred for purposes binding upon then?” This 
case was followed in Nunna Brahmayya Setti v. Chidaraboyina 
Sanka Danayya.2 That was a decision of a Bench consisting 
of Bhashyam Aiyangar and Moore, JJ. Bhashyam Aiyangar, J., 
who delivered the judgment of the Court relying upon the deci- 
sions under 5. 266 of the Code of Civil Procedure and after 
referring to Fakirchand Motwhand v. Motichand Hurruck- 
chand® and Jagabhai Lalubhai v. Vijbhukandas Jagfivandas” and 
the judgment of Subrahmanya Aiyar, J., in Rangayya Chetti v. 
Thanikachala Mudali* held that the power referred to in S. 266 
of the Code of Civil Procedure was the same as the power refer- 
red to in S. 30 of the Insolvency Act. In A.A.O. No. 31 of 1925 
Waller and Madhavan Nair, JJ., held following Rangayya Chetty 
v. Thantkachalla Mudali* that | 

‘the power of the manager to deal with the joint family property vests 
in the Official Receiver and that he 1s entitled to sell the joint family pro- 
perty to satisfy the debts of the family.’’ : 

“If the question was res integra I should be inclined to hold 
that under the Provincial Insolvency Act the power of a Hindu 
father to dispose of his son’s shares in the family property for 
his debts does not vest in the Official Receiver. S. 28 of.the 
Provincial Insolvenéy Act vests in the Court the whole property 
of the insolvent on the making of an order of adjudication. This 
expression “whole of the. property of the insolvent” has been 
construed in Balavenkaia Seetharama Chettiar v. The Official 
Receiver of Tanjore’ as to inchide the power of the father to dis- 
pose of the son’s share for his debt. e In The Official Assiguee of 
Madras v. Allu Ramachandra Aiyar' it was held that where the 
managing member of a Hindu family consisting of himself and 
his sons is adjudicated insolvent, the interests of the sons do not 
vest in the Official Assignee by reason of the adjudication al- 
though it would be competent to the latter to deal with their 
shares, if the debts of the insolvent were of such a nature as to 
be binding on their interest. In Subramania Aiyar v. Krishna 
Atyar™ Phillips and Madhavan Nair, JJ., held that the power of 
a Hindu father over the family property including the gon’s in- 
terests therein must be deemed to be property withirf S. 28 and as 


3. (1926) I.L.R. 49 M. 849: 51 M.L.J. 269 (F.B.).. 
4. (1895) IL.R. 19 M. 74, 5. (1883) IL.R 7 B. 438. 
6. (1902) I.L.R. 26 M. 214, 
7 (1922) I.L.R. 46 AL 54: 43 M.L.J. 569. 
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suchqvests in the Court of the Receiver. Phillips, J., after refer- 
ring to S. 52- of the Presidency Towns Insolvency Act, observed : 

“RE therefore the English Bankruptcy Act and the Presidency Towns 
Insolvency Act considered this power as the property of the insolvent, there 
must be very strong reason for holding that the same word ‘property’ in 
the Provincial Insolvency Act has a different meaning and excludes such 
powers. On this ground I think it must be held that the power of the 
Hindu father over the family property must be deemed to be ‘property’ 
within the meaning of the Act and as such vests in the Court of the 
Receiver.’’ 

The definition of the word “property” in section 2 (d) is 
“property includes any property over which or the profits of 
which any person has a disposing power which he may exercise 
for his own benefit.” In S. 28, the expression is “the property 
of the insolvent.” According to the definition of the term ‘pro- 
perty,’ unless there be anything repugnant in the subject or 
context, the word “property” should be understood as defined 
in section 2 (d). With very great respect to the learned Judges 
who decided Balavenkata Seetharama’ Chettiar v. The Official 
Recetver of Tanjore’ I am unable to see why the word “pro- 
perty” should not be interpreted as defined in the definition sec- 
tion. Their Lordships of the Privy Council in Sat Naratn v. 
Behari La? clearly laid down that in interpreting the Presi- 
dency Towns Insolvency Act, the Act and the Act alone must 
be taken into consideration. If the word “property” as used 
in section 28 is understood as defined in section 2 (d), there 
would not be much difficulty in dispdsing of this case; for the 
term “property” includes any property over which or over the 
profits of which any person has a ‘disposing power which he aid 
exercise for bis own benefit. The expression “own benefit” 
derived from the English Bankruptcy Act of 1883. This ex- 
pression was not found in the Indian Insolvency Act which was 
in force till the Presidency Towns Insolvency Act was enacted 
in 1909. 

In S. 30 of the Indian Insolvency Act the expression was 
“which he might lawfully execute fur his benefit.” In enacting 
the Provincial Insolvency Act of 1907 and the present Insolvency 
Act of 1920, the’ legislature advisedly used the expression “for 
his own benefit.” There must be some object in the legislature 
advisedly using the expression “own benefit” when it was not 
found in the Indian Insolvency Act. That expression “own bene- 
fit” has been the subject of interpretation in the English Courts. 

2 (1924) L.R. 52 I A. 22: 1.L.R. 6 Lah. 1: 47 M.L.J. 857 (P.C). 
3. (1926) I.L.R. 49 M. 849: 51 M.L.J. 269 (F.B.)., 
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In the goods of Jane Turner™ it was held that the expression 
“own benefit” meant his sole benefit. Butt, J., observed at p. 19: 

‘The section of the Bankruptcy Act of 1883 to which I leave been 
referred seems to me to be limited to rights which a bankrupt may exérciso 
for his own benefit, and for his own benefit alone.’? : 

In that case the trustee in bankruptcy claimed the right to 
administer the estate of the insolvent’s deceased wife to the ad- 
ministration of which he was entitled. The Court held that the 
trustee was not entitled to the administration of the estate of 
the insolvent’s deceased wife even though he was entitled to 
some beneficial interest in the estate. In re S.S. B® 
and Imre Sali it was held that under section 120 
of the Lunacy Act, 1890, the committee in lunacy did 
not get any power vested in the lunatic for his own 
benefit. Applying the principle of these cases to the expres- 
sion “own benefit” as used in section 2 (d) we have to sec 
whether the manager of a joint Hindu family can for his own 
benefit sell the family property. He can sell the family property 
for his debts which are binding upon the family; he cannot sell 
the family property for his own debts if they are not binding 
on the family. When debts are binding on the family, the 
whole family is bound to pay off the debts; and when the 
manager sells the property of the family for debts binding on 
the family, he sells the family property not for his sole benefit 
but for the benefit of or on behalf of all the members of the 
family on whom the debt is binding; and therefore when the 
managing member of a joint Hindu family becomes insolvent, 
the power to sell the shares of the other members cannot vest 
in the Official Receiver as it is not a power which is exercisable 
for the insolvent’s own or sole benefit. In Nunna Brahmayya 
Setti v. Chidaraboyina Venkitasami Sanka Danayya® Bhashyam 
Aiyangar, J., observed : 

“If the question were res integra and not covered by the course of judi- 
cial decisions bearing upon the corresponding expression occurring in S, 266 
of the Civil Procedure Code, I should entertain considerable doubt as to 
whether the power which under the Hindu Law, a managing member of a 
joint Hindu family has over the interests and shares of the junior members 
in the family property, is within the meaning of S. 30 of the Insolvency Act, 
a power vested in the insolvent, which he can lawfully execute for his*benefit.”’ 

In some of the later cases, it has been held that the Provin- 
cial Insolvency Act of 1907 must be understood in the light of 
the Indian Insolvency Act and the Provincial Insolvency Act of 
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1920, should be understood in the light of the Presidency Towns 
Insolvency Act of 1907. The Provincial Insolv€ncy Act of 
1907 ntade considerable departure from the old Indian Insol- 
vency Act, Statute 11 and 12 Vic, c. 21. The Provincial In- 
solvency Act of 1920 has departed in several respects from the 
Presidency Towns Insolvency Act. Though in many respects 
the Provincial Insolvency Act of 1920 is brought into line with 
the Presidency Towns Insolvency Act of 1909 yet the legislature 
advisedly omitted to introduce into the former S. 52 of the latter 
Act and it is not right for the Courts, I venture to say, to import 
into it, what the legislature advisedly refrained from putting into 
it. The power of the father “to dispose of the joint family 
property is not absolute but conditional on his having debts 
which are liable to be satisfied out of that property”—Sat Narain 
v. Behari Lal. If the property is the insolvent’s within the mean- 
ing of S. 2 (d), it vests in the Official Receiver, and, if it is not, 
it does not vest. In the absence of some section like section 52, 
there is hardly any warrant for holdirfg that the shares of the 
sons do not vest in the Official Receiver but the power of the 
father to dispose of them vests in him. S. 28, clauses (3), (4) 
and (5), which indicate what and what not is the property of 
the insolvent makes no reference to his capacity or power in or 
over property which he could exercise for his own benefit. 

The question whether S. 28 vests in the Official Receiver 
the power of the father to dispose of the son’s share for his 
debt will have to be examined by a fuller Bench when the ques- 
tion arises. I have indicated my, view on this point in order to 
help discussion when the question is again brought up. 

< Following the decision of Subrahmanya Aiyar, J., in Renga- 
giah Chetty v. Thanikachalla Mudai* and the decision of the 
bench of Waller and Madhavan Nair, JJ., in A. A. O. No. 31 


-of 1925, I answer the question referred to me in the affirmative. 


A.S.V. Question answered in the affirmative. | 


2. (1924) I.L.R. 6 Lah. 1 at 22: L.R. 52 I.A. 22: 47 M.L.J. 857 (P.C). 
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Paidimarri Mahalakshmamma .. Appellant®* (PI) 
v. 
Chaturvedula Suryanarayana and 
others .. Respondents (Defts. 1 to 7 and 9). 


Hindu Law—Jotni family—Parttion—Branches—Partition between— 
Partition between members of each branch inter se if effected by—Constrac- 
tion of partition deed—Registered partition deed effecting division by metes 
ond bownds—Re-union between parties to—Unregistered document pyrport- 
ing to effect—Admissibility tn evidence—Registration Act, S. 49—Re-union of 
properties—Re-wnion of stamis—No distinction between—Proof of re-umion 
by conduct sebsequent to partition deed—Permissibility—M inor—Guandtan— 
Adverse possession against minor—Plea of, tn regard to property in guar- 
dian’s possession as such—Permissibility of. 

Two brothers died, each leaving two sons. A deed of partition was 
executed among the four sons, and the question arose as to whether the 
deed effected a fourfold divisfon between the parties to it, thereby effecting 
a severance between the sons of each brother inter se, or whether its effect 
was merely to effect a division between the two branches, leaving the 
members of each branch joint as before. 

Held, that the deed, on its true construction, effected a fourfold division 
between the parties to it and that by it the members of each hranch became 
“divided inter se. 7 oe 

- Where a -registered deed of partition divided~ certain propertiés into 
shares and gave each sharer an absolute and individual right in the share 
allotted to him, keld, that a deed which affected the properties comprised in 
the registered deed by making what was separate under it joint and which 
gave a list of the properties which A was intended to affect required regis- 
tration and was, if not registered, inadmigsible in evidence and could not 
be used to prove that there was a re-union among the sharers. . 

Parties who became divided by g registered deed of partition can 
by their conduct show that, subsequent to the said deed, they continued to 
be joint or re-united. No document is necessary for that purpose. 

A person who is either an actual legal guardian or who takes upon 
himself the guardianship of a minor cannot be heard to say that his posses- 
sion is adverse to the minor. So long as a person is in charge of a minor's 
property as guardian he is only an agent or trustee and cannot set up 
adverse possession. ` 


Per Reilly, J—A change from joint tenancy to tenancy-in-common does 
not “affect”? immoveable property within the meaning of S. 49 of the 
Registration Act. Accordingly, a division in status can be proved by ar 
unregistered instrument without violating S. 49 of that Act. 

Where, by the terms of a registered partition deed, the family property 
has been divided into specific plots and distributed among the sharers, neither 


*Appeal No. 307 of 1926, 18th April, 1928, | 





Komara- 
swami 
Sastri, J. 
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a re-union of the properties nor a re-union of status, which necessarily 
involves the re-union of the properties, can be proved byean unregistered 
document. 

Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in O.S. No. 48 of 1924. Ve 

T. R. Ramachandra ‘Atyar, S. Srinivasa Atyar and V. 
Pattabhirama Sastri for appellant. 

Ch. Raghava Rao and B. T. M. Raghavacharlu for 
respondents. 

The Court delivered the following 

JUDGMENTS, Kumaraswami Sastri, J—This appeal arises 
out of a suit filed by the plaintiff who is the daughter of one Rama 
Somayajulu for possession of the properties mentioned in the ` 
plaint and for an account from defendants 1 and 9 for the 
management of suit properties on plaintiff’s behalf and for a 
decree for payment of such sum as may on the taking of the 
account be found due to the plaintiff. The case of the plaintiff 
is that her father Rama Somayajulue and the 1st defendant’s 
father, Narasimha Somayajulu were brothers, that they became 
divided by a registered deed of partition in 1902, that since then 
the properties which fell to the share of Rama Somayajulu were 
in Rama Somayajulu’s possession and on his death were taken 
possession of and managed by the Ist defendant on behalf of 
the plaintiff and her mother and that the plaintiff is entitled to 
the property. She also states that the defendant refused to 
hand over, though demanded, the properties said to have fallen 
to the share of Rama Somayajulu in partition (items 1 to 5) and 
properties purchased subsequent’ to the partition in name of 
Appéyya, Rama Somayajulf’s father-in-law, which are items 7 to 
10. As regards items 7 to 10, the case of the plaintiff was 
that Appayya transferred the ‘properties to her father and that 
she is entitled to the property. 

The case of the contesting defendant is that although there 
was a deed of partition in 1902, such deed was never intended 


-to be acted upon so far as the brothers were concerned, but the 


object was to separate Pattabhiramayya and Gopalakrishnayya, 
cousins of Rama Somayajulu and Narasimha Somayajulu, and 
when that was done Narasimha Somayajulu and Rama Soma- 
yajulu remained joint and undivided. The intention of Rama 
Somayajulu and Narasimha Somayajulu was not to divide the 
properties and become separate infer se. Even if the document 
could be construed to indicate that intention there must be deem- 


ed to have been a re-union as they never divided their properties 


w] THE MADRAS LAW JOURNAL REPORTS. 735 


as contemplated in the document and continued to be memberg of 
an undivided family. There were joint leases and joint dealings 
and after the death of Rama Somayajulu his widow amd his 
daughter lived with Narasimha Somayajulu and were maintained 
and supported by him, and Narasimha Somayajulu bore the mar- 
riage expenses of the plaintiff. It is also urged that the claim 
is barred by limitation as plaintiff attained majority more than 
three years before the filing of the suit. 

The Subordinate Judge was of opinion that Narasimha 
Somayajulu and Rama Somayajulu were members of a joint 
family. According to his view there was no partition ster se 

, between Rama Somayajulu and Narasimha Somayajulu. He 
also believes that subsequent to the partition there was re-union. 
Exhibit XV, the memorandum of re-union, alleged on the side 
of the defendant to have been executed by Rama Somayajulu and 
Narasimha Somayajulu and said to be a forgery by the plaintiff 

` is accepted by the Subordinate Judge as genuine. He also deals 
with the conduct of the parties as evidenced by correspondence 
and other documents and comes to the conclusion that the brothers 
were undivided. As regards items 7 to 10, he gives a decree for 
the plaintiff on the ground that they were the self-acquisitions of 
Rania Somayajulu and not the joint properties of the two bro- 

‘thers. The plaintiff appeals against the decree of the Subordi- 
-nate Judge for possession of items 1 to 6 and the Ist defendant 
files a memorandum of objections as regards items 7 to 10. 

The main question in this appeal is whether Narasimha 
Somayajulu and Rama Somayajulu continued after the death of 
Rama Somayajulu to be members of an undivided family, and 
whether items 7 to 10 are the self-acquisitions of “Rama Sofma- 
yajulu. The facts shortly are thege : There were three brothers, 
Rama Jogi, Suryanarayana and Adinarayana. Rama Jogi had 
two sons, Pattabhiramayya, who is examined in this case as P.W. 
1 and Gopalakrishnayya, who died about 1902 leaving a son 
Sivaramakrishnayya, who is examined as plaintiff's 4th witness. 
Suryanarayana died leaving a widow Kantamma and two sons, 
Rama Somayajulu and Narasimha Somayajulu. The 9th de- 
fendant is the widow of Narasimha Somayajulu. The Ist de- 
fendant is the son of Narasimha Somayajulu. + Narasimha 


Somayajulu died about 8 or 9 years before the date of the suit’ 


and Rama Somayajulu died in 1904 leaving his widow who is 
‘the mother of the plaintiff. The widow died in 1910. Maha- 
Jakshmamma was an infant when Rama Somayajulu died and the 


date of her birth is not seriously disputed. It is given ag e 
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Apyil, 1902. It is not disputed that there were disputes in the 
family between Rama Jogi’s branch and Suryanarfyana’s branch 
and tere was an award by the mediators, Exhibit XXV which 
is dated 25th February, 1899. This is an award which pur- 
ports to have been made by two arbitrators and it sets out the 
relationship of the parties’ It states that they gave them a 
kararnama on 6th December, 1896, reciting therein that all 
the ancestral properties consisting of moveables and immove- 
ables and specified in the schedules thereto attached which were 
divided a long time ago but were held as joint till then should 
be partitioned and given into four shares. The award divides 
the property into four shares and specifies the share that each of 
the parties should take. Pattabhiramayya evidently was not” 
satisfied with this award and he was raising objections on the 
score that the partition was not equal. In settlement of all 
disputes there was a partition deed executed among the four 
parties, Exhibit A, in the suit on 6th July, 1902. This deed of 
partition, so far as its terms are concefned, purports undoubtedly 
to be a partition of the property into four shares, each of the 
sharers taking a definite specified portion of the properties. 
Plans were attached to this deed which also show the specified 
portions which fell under the document to the share of each. 
The document closes as follows:— 

“As we have settled that each sharer should himself ie the pala 
trees standing in his share, we shall cut within one year the babul trees 
standing on the inam lands of Nothakki-village and take them in equal 
shares. We four shall -take the fruit and branches in equal shares 
without allowing them to be trampled upon by the field cattle. 
Narasimha Somayajulu should cut, within one year, the ravi tree standing 
on ,Pattabhiramayyd’s land. Each sharer among us shall enjoy his res- 
pective share hereditarily with absolute right. In so enjoying, no one of 
us or his heirs shall at' any times raise any sort of disputes against the 
other. Each of us shall not dispute the other saying that there is excess 


-7 or deficit in his share or that there is still some property yet to be 


divided. This deed of partition ıs executed with the consent of all of us.” 

This decd is signed by four persons. If this document 
had stood alone, there can be little doubt that it effects a complete 
severance of interest not only between Pattabhiramayya and 
Gopalgkrishnayya but among all the four executants, namely, 
Pattabhiramayya, Gopalakrishnayya, Narasimha Somayajulu 
and Rama Somayajulu. The main argument for the defendants 
is that at the time of Exhibit A there was no dispute between 
Narasimha Somayajulu and Rama Somayajulu inter se and that 
although Exhibit XXV purports to be a division of four shares, 


e really if the latter portion of the document is considered, namely, 
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the portion referring to Narasimha Somayajulu and Rema 
Somayajulu as one party and Pattabhiramayya and 
Gopalakrishnayya as the other and separate parti@s for 
the purpose of adjustment towards the valye of some 
trees, it does not show any partition inter se. There is 
some force in this argument because the schedules as regards 
particulars do really treat Rama Somayajulu and Narasimha 
Somayajulu as members of one family in the adjustment of 
account. But Exhibit A which was executed two years afterwards 
does not keep up this method of adjustment, but as I have said 
before treats them as separately entitled. . 


. There is, however, evidence to show that between 
the dates of Exhibits XXV amd A, Narasimha Soma- 
yajulu and Rama Somayajulu continued to be members 
of one family and did not divide inter se. No doubt, 
correspondences and lease deeds have been put in; but I do not. 

- think they are of much value in the face of a specific statement 
in Exhibit A as to the partition. What we have to see is, what 
was the conduct of the parties after the date of Exhibit A? As 
regards the question of division between Narasimha Somayajulu 
and Rama Somayajulu, Exhibit XV, an unregistered memo- 
randum, is put in by the defendant to show that there was really 

` v nos partition between the two brothers. -The genuineness of 

---Exhibit XV is not admitted by the plaintiff. ` An Objection is 

taken that even if it is genuine it requires registration. Ex. XV 
runs as follows: ‘ 

“‘Samshrusti Jabita (common list), dated the 6th July, 1902, jointly execut- 
ed by (1) Chathurvedula Narasimha Somayajulu and (2) Rama Somayajulu, 
sons of Suryanarayana Garu, Brahmins, Inashdars, eic, residimg in the village 
of Noothakki of Guntur Taluk. 

When for effecting a partition of otr ancestral lands between ourselves 
and our senior paternal uncle’s sons, Pattabhiramayya and Gopalakrishnayya, 
the said lands were divided into two sections, the said Pattabhiramayya Garu 
having stated that such allotment could not be made and equally adjusted, 
and that he was entitled to get a fourth share im the whole, and 
that, therefore, the division should be made into four shares, so that 
cach might get one share, and having further suggested that if we were to 
continue joint, we could again subsequently combine e(the shares) and 
having thus created a complication we consented and settled the matters and 
entered into a partition deed with them this day. As the lands which have 
fallen to our half share under the said partition deed though ‘not given any ` 
marks, have been shown in the plan as having come to us in two lots, as we 
two have not become divided as between ourselves, we have entered into 2 
samshrusti as detailed hereinbelow. 

So we shall as usual be exchanging pattas and muchilikas in respect 
of our half share, as one member. Though we own other properties, moye- © 


R—93 
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able, immoveable, etc., yet as we have not yet entertained any intention to 
Aon, samshrusti is (hereby) effected.’’ e 

I¢ then gives the schedule of the properties referred to in 
the partition deed. It gives the house, inams, the lands which 
according to the partition deed fell to the share of these two 
brothers. This document is dated 6th July, 1902, the same date 
of Exhibit A. 

[The learned Judge then discusses the evidence with regard 
to Ex. XV and concludes | 
I do not think that the Subordinate Judge was right in hold- 
ing shat the evidence as regards Exhibit XV shows that it is a 
genuine document. It is sufficient for the purpose of this case, 
to show that it has not been proved. Having regard to the 
various facts, it requires strict proof of Rama Somayajulu’s 
signature before I can accept it as a genuine document. Even if 
it is genuine, I think it requires registration. It is admitted 
Exhibits A and XV really form one transaction. One was in- 
tended to be an antidote to'the other. “Exhibit A in terms divides 


the property into four shares and gives each man an absolute and 


individual right. Exhibit XV affects the property comprised in 
Exhibit A inasmuch as it makes what was separate property joint 
property and, what is more, Exhibit XV gives a list of the pro- 
perties which it is intended to affect. It cannot be said that Exhi- 
bit XV does not affect immoveable properties in terms. Exhibit 
XV, therefore, requires registration., In order to vary the terms 
ofa contract reduced to writing under section 92 we must have 
another instrument in writing, and if that instrument affects 1 im- 
moveable property it has tq be registered. I do not think, there- 
fore, that Exhibit XV can be used to prove that there was re- 
union. But this does not, however, settle the matter. It can be 
shown by the conduct of the parties that, subsequent to Exhibit A, 
they did not divide their properties which they had already got 
in common and continued to treat the properties as joint pro- 
perlies. Just as no document is required to prove a division in 
status and as no document is also required where the partition 
between the parties is oral, the law merely saying that if it is in 
writing and affects immoveable property it should be registered, 
no document is necessary for a man throwing his property or 


* earnings into the joint stock and the members of the family treat- 


ing separate properties as joint properties so that in the absence 
of any facts attracting the provisions of the Registration Act one 
can prove that the parties continued to be joint or re-united by 


e showing their conduct. 
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There age several circumstances which show that, stfbse- 
quent to the deed of partition, Narasimha Somayajulu and Rama 
Somayajulu dealt with the properties and treated each other 
as ‘members of a joint family. . 

[The learned Judge then discusses the evidence with regard 
to the re-union and concludes] 

It seems to me that the cumulative effect of all these, in the 
absence of any evidence to show that the parties dealt with 
any of the properties which fell to them in partition as separate 
property, that he either had leased or borrowed money on,it or 
created a mortgage on charge is clearly that at the date of Rama 
Somayajulu’s death the brothers had become re-united 
and that their intention was to live as members of one family. 
It is argued that the conduct of the widow who had only a life- 
interest in the property in having allowed Ist defendant to be 
in possession of the property for a long time would not prejudice 
the daughter’s claim. The question is not whether the conduct 
of the widow in any sense prevents the daughter from putting 
forward her claim. But the question is whether such conduct 
of the widow does not probablise the case of the defendants 
whether the brothers remained joint or not at the time of 
Rama Somayajulu’s death. It may be said that the widow was 
ignorant of the rights, but then there is the fact that there was 


-~ her" father Appayya, presumably a man of business, as he was 


managing the lands of the brothers, and it is not suggested that 
hé did not know the real state of affairs, that he did not know 
of' the partition deed and that*he did not know that the bro- 
thers were divided, if as a matter of fact they were. When 
we find that not only before the death of Rama Somayajulu but 
afterwards things went on as usual he should have known that 
they were members of a joint family. If after the death of 
Rama Somayajulu with the knowledge and willingness of her 
father and other male relations she claimed only maintenance 
and never asserted a right to these lands which according to the 
partition fell to the share of her husband, I think the inference 
is irresistible that the brothers, whatever may bethe reason, did 
not want to live as members of a divided family ang, as ïf the 
partition never took place, continued to treat themselves as joint. 
Unfortunately, both Narasimha Somayajulu and Rama Soma- 
yajulu are dead. The Ist defendant is a young inan about the 
same age as the plaintiff and it is impossible for us to get an 
explanation of the letters and we have to make the best of the 
letters taking into consideration the circumstances and the langu- 
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age "of the letters. In a case like this, we have tp see whether 
the transaction subsequent to Exhibit A support the case that 
the patties, for some reason or other, became members of a joint 
family and dealt with the properties as such. Taking all these 
facts and having regard to the fact that there is not a single 
document excepting Exhibit A to show that they treated the 
properties as separate I think that the whole subsequent conduct 
of the parties supports the finding of the Subordinate Judge. 

As regards the question of limitation I think there is no 
question of limitation at all in this case. It is admitted that 
both the widow and her daughter lived with Narasimha Soma- 
yajulu and that they were under his protection. Adverse pos- 
session would not avail so far as the daughter is concerned, be- 
cause she does not claim through the widow. The widow has 
only a widow’s interest in the matter and adverse possession 
can only be of a limited interest, and Narasimha Somayajulu 
could not have prescribed for anything more than a limited 
interest, even assuming it was adverse in her life-time. On her 
death the rights of the daughter began. The daughter was 
a minor and she continued to remain as minor till about three 
years before the suit. Till 1912 she was unmarried and was 
under the protection of Narasimha Somayajulu. I do not think 
it is open to a person who takes charge of a minor and protects 
her to plead that as regards her properties he has adverse pos- 
session. The law is clear that a person who is either an actual 
legal guardian or who takes upon himself the guardianship of 
a minor cannot be heard to say that his possession must be 
takep to be adverse to theminor. If any authority is needed, 
I thay refer to Vasudeo Atmaram Joshi v. Eknath Balkrishna 
Thite,’ where the mistress of,a person after his death was pro- 
tecting his minor sons and managing the property and claimed 
adverse possession, it was held that so long as she acted as 
guardian or agent she could not do so. It follows that so 
long as a person is in charge of a minor’s property as guardian 
that person is only an agent or trustee and cannot set up adverse 
possession. I may refer in this connection to Howard v. Earl of 
Shrewsbury.? Reliance is placed by Mr. Raghava Rao on 


_ Sectaramartiju v. Subbaraju.’ But that case does not help him 





1. (1910) I.L.R. 35 B 79 2 (18674) 17 Eq. 378. 
3. (1921) I.L.R. 45 M., 361: 42 M.L.J. 262, 


d 
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to file a suit within 3 years after he becomes sane. It thaj case 
there was no question of guardianship between the parties. I 
think the Subordinate Judge was right in holding that there was 
no limitation so far as plaintiff was concerned. I have come to 
the conclusion that so far as items 1 to 6 are concerned the plain- 
tiff will not be entitled to thé separate property of her father 
Rama Somayajulu. 

As regards items 7 tod0 I do not think there is sufficient 
ground to disturb the finding of the Subordinate Judge that the 
property was bought by Rama Somayajulu. 

[The learned Judge then discusses the evidence ọn the 
point and concludes] . 

So far as items 7 to 10 are concerned I do not want to disturb 
the finding of the Subordinate Judge. 

The whole trouble has arisen from Rama Somayajulu and 
Narasimha Somayajulu executing a partition deed and imme- 
diately not-giving effect to it. 

In the result the afpeal fails and is dismissed. -But con- 
sidering the conduct of the defendant in putting forward Exhi- 


bit XV and the two post cards, which I do not think are genuine, l 


and also the plea of adverse possession as against plaintiff who 


was under his father’s protection and who was bound to protect __ 


- -her during her minority, I think the proper order will be to make 
the Ist deft. pay the institution-fee due to Government both in 
this Court and in the Court below and make him also pay propor- 

“ tionate costs as regards items 7 to 10 both here and in the Lower 
‘Court. Other costs will be horne by each party as regards the 
appeal. 

The memorandum of objections i is dismissed? with costs. 

Rey, J—I agree that Exhibit A must be taken as having 
effected a fourfold partition between the parties to it and that 
the effect of it cannot be whittled down by the award, Ex. XXV, 
or by anything else which happened before the date of Ex. A. 
I think, therefore, we must start in this case with the fact that 
there was a partition between the four parties under Exhibit A 
in July, 1902. The question is whether there was after that 
a re-union between the plaintiff's father, Rama Somayagulu and 
the defendant’s father, Narasimha Somayajulu. As Mr. Rama- 
chandra Aiyar has urged, re-union is a rare thing, and we ought 
not lightly to accept a story of re-union following a definite parti- 
tion effected by a registered document in that way. But in connec- 
tion with this J think it is proper that we should remember that the 
parties to Exhibit A were not co-parceners in an undividece 


Rally, J. 


Wg 
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family at the date of Exhibit A. The evidence of PW. 1, Patta- 
bhiramayya, one of the parties to that partition, shows that 
there has been an earlier division between him and his brother 
on the one side and their cousins, Narasimha Somayajulu and 
Rama Somayajulu on the other. He says that after the death 
of his uncle Adinarayana, Adinarayana’s widow in 1888 filed a 
suit for maintenance, and on that happening the family was 
divided in that way; there was a division of moveables and since 
that time Suryanarayana’s sons, the brothers Narasimha Soma- 
yajulu and Rama Somayajulu on the one side lived jointly and 
separately from Pattabhiramayya and his brother Gopalakrish- 
nayya on the other. He also says in another part of his evi- 
dence that they became divided like that 5 or 6 years after his 
father’s death, which appears to have occurred about 50 years 
before he gave evidence in 1925. The evidence is that the parti- 
tion deed, Exhibit A, was executed not for the convenience of 
Rama Somayajulu and Narasimha Somayajulu in any way, but 
to suit the convenience of Pattabhiramayya and his brother 
Gopalakrishnayya. And it appears that Rama Somayajulu and 
Narasimha Somayajulu had no particular reason for becoming 
divided at that time. In the circumstances we start with no 
inherent improbability in the story that Narasimha Somayajulu 
and Rama Somayajulu immediately after the execution of Ex:,A 
decided that they would re-unite and live as members of an un- 
divided family. 

[The learned Judge discusses the evidence with regard to 
the alleged re-union and proceeds ]* 
Then there is Exhibit XV,an unregistered document, which 
has Been put forward to show that on the very date of Ex. A 
the two brothers, Rama Somayajulu and Narasimha Somaya- 
julu, effected a re-union. I agree that, so far as that document 
affects immoveable property—and it obviously affects such pro- 
perty—it is inadmissible in evidence because it is unregistered. 
That does not, however, meet Mr. Raghava Rao’s argument that 
it can be used to show that there was a re-union in status between 
Narasimha Somayajulu and Rama Somayajulu. Mr. Raghava 
Rao argues that the opinion has been expressed in several cases 
that an unregfstered partition deed, which purports to divide the 
property of a Hindu family into separate plots, though it cannot 
be used to prove the division of the property, can be used to prove 
a division in status. And he argues from that that in the same 
way an unregistered re-union deed can be used to prove a re-union 
én status. I think in the latter part of this argument there is a 


} 
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fallacy, and I will try to explain exactly where to my mind the 
fallacy lies. * The most ‘atithoritative example in recent y of 
the principle on which the opinion that an unregistered partition 
deed, which cannot be used to prove a division of property, can 
yet be used to prove a division in status rests is the tuling of their 
Lordships of the Privy Council in Varada Pillai v. Jeevarath- 
nammal,* though that case did not deal with a partition deed. If 
we examine that ruling, we find in it nothing to affect the ordi- 
narily accepted interpretation of the prohibition in the Registra- 
tion Act under which an unregistered document purporting to 
create, declare or limit any interest in immoveable property of 
the value of Rs. 100 or more cannot be used to prove that tran- 
saction. The effect of the ruling of the Privy Council in Varada 
Pillat’s case* is that, while such a document cannot be used to 
prove such a transaction, it can be used to prove a different fact 
relating to the property even ka that fact is ultimately con- 
nected with the transaction. 

In Varada Pillaks cas an unregistered document 
was produced to prove a gift of. land. Their Lord- 
ships did not admit it to prove the gift; but they admitted 
it for the purpose, of showing that the alleged donee’s possession 
of the land had been adverse to the alleged donor from the date 
of the document and not on behalf of the donor. That was a 
different fact from the alleged gift, a distinct fact, a fact capable 
of being dissociated from it, which did not necessarily involve 
or imply the gift. The‘result of that ruling is that an un- 
registered document, which we are prohibited by the Registration 
Act from using to prove the transaction embodied in it, may 
be used to prove some different fac? relating to the property, and 
connected with the transaction so long as it is a distinct fact, 
a fact capable of dissociation frém the one which the Registra- 
tion Act forbids us to prove by the document, a fact not neces- 
sarily implying or involving that forbidden fact. That ruling 
shows the lengths to which we may go in proving by an unregis- 
tered document facts connected with a transaction in respect of 
immoveable property without transgressing the provisions of 
the Registration Act. But Varada Pillai’s case" is certainly not 
an authority on the strength of which we'can use ay unregistered 
document to prove indirectly the very fact which the Registration 
Act forbids us to prove by it. 

For instance, if' the Registration Act forbids us 
to use an unregistered document to prove fact A re- 





4, (1919) L.R. 46 I.A. 285: LL.R. 43 M. 244: 38 M.L.J. 313 (P.C). e 


Mahalaksh- 
mamme 


Rellly, J. 
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cor in it, we can use the document to prove fact 
B, provided that fact B is really distinct ffom fact A, 
capable of dissociation from it and does not necessarily involve 
or imply fact A; but, if fact A necessarily follows from fact B 
and is implied in it, then we cannot use the unregistered docu- 
ment to prove fact B and so indirectly to prove fact A, as there- 
by we should be contravening the provisions of the Registra- 
tion Act. Let us apply this to an unregistered partition deed 
purporting to divide the property of a family specifically into 
separate plots and distribute them among the members. It is 
admitted that the partition deed cannot be used to prove the 
division of the property. But the opinion has been expressed 
—and I venture to think rightly—that it can be used to prove 
a division in status, which we can dissociate from; and which 
does not necessarily imply, a division of property. It is true that 
a division in status must carry with it either a change from joint 
tenancy to tenancy-in-common or a change from joint tenancy ~ 
to separate ownership of specific property. But, as we have 
proved a division in status, we have not necessarily proved any 
division of the property into specific plots; the change in owner- 
ship may not have gone beyond tenancy-in-common, or it may 
have gone further to the stage of actual division of the pro- 
perty; whether the second stage had been reached remains 
tinknown. It may perhaps be said that even if there be a 
mere change from joint tenancy to tenancy-in-common, that 
change affects immoveable property.” But I think, if we con- 
sider the matter, it is quite clegr that that change does not 
“affect” immoveable property within the meaning of section 49 
of the Registtation Act as we must now interpret it. It had 
been finally decided by their Lordships of the Privy Council in 
Girja Bai’s case and in Suraj Narain’s case’ that a division in 
status may be effected and proved by something very much 
less than a registered document. If the change effected by a 
division in status, the change from joint tenancy to tenancy-in- 
common, was a change “affecting” immoveable property within 
the meaning of section 49 of the Registration Act, the decision 
in Girjg Bas case? would have been impossible. I, therefore, 
think it is clear that, when we say that a division in status neces- 
sarily affects property, because what was originally held in joint 
tenancy has become property held by tenants-in-common, that 
is not a change “affecting” immoveable property within the 
5. (1916) L.R. 43 I.A. 151: I.L.R. 43 C 1031: 31 M.L.J. 455 (P.C). 
6. (1917) L.R. 44 I.A. 201: 1.L.R. 40 A. 159: 33 M.L.J. 180 (P.C). 
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meaning of section 49 of the Registration Act, and, therefore, 
a division in Status can be proved by an unregistered document 
without violating section 49 of the Registration Act. ° 

But can we on the same principle, as Mr. Raghava Rao 
suggests, use an unregistered document, to prove a re-union in 
status in a case like this, where by the terms of a registered, 
partition deed the family property has been divided into speci- 
fic plots and distributed among the members? It is admitted that 
we cannot use an unregistered re-union deed to prove a re-union 
of the property; but it is suggested that we can use it to prove a 
re-union in status. But, suppose it is used to prove.a rewnion 
in status, can we stop there? The yery moment we have proved 
the re-union in status we have ipso facto proved the change in 
the property, the amalgamation of the separate ownership into 
joint ownership. We cannot dissociate the two things; the one 
involves the other. If, therefore, we ‘have proved a re-union in 
_ Status, ipso facto we have proved a re-union of property, a fact 
which the Registration Att forbids us to prove by an unregister- 
ed document. To my mind it is clear that we may prove a divi- 
sion in status by an unregistered partition deed, but we cannot 
prove by an unregistered document following a registered parti- 
tion deed, which had divided the properly iuto specific plots, 


„either a re-union of the property ora re-union of status, which 


necessarily involves the re-union of the preperty---"- ~~ > ~~ 
_ Tagreethat there is considerable doubt whether Ex. XV is a 
genuine document. But, even if it were a genuine document, 
I- should have no doubt that it could not be used, being unre- 
gistered, to prove the re-union of sjatus, which necessarily in- 
volves re-union of property. ° 
Mr. Raghava Rao has suggested a further use to which 
Exhibit XV could be put, namely, to prove that the parties had 
at the time of its execution the idea of re-union in their minds. 
Technically I think the document is admissible for the pur- 
pose. But in my opinion it would be of very little avail in that 
way to Mr. Raghava Rao’s client in the present case. 
I agree however that, leaving Exhibit XV out of considera- 
tion altogether, there is sufficient evidence in the circumstances 
of the case to show that there must have been a re-union between 


Narasimha Somayajulu and Rama Somayajulu after the date’ 


of Exhibit A. 
On the other points of the case I agree that the plaintifs 
claim cannot be held barred by limitation. Adverse possession 


R—94 


against Subbamma would not have effect against the plaintiff; e 
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and limitation could not have begun to run against the plaintiff 
while she was a minor in the de facto gundah ðí her father’s 
brother. 

I agree also it is not shown with sufficient clearness that 
Narasimha Somayajulu contributed to the purchase money for 
items 7 to 10 to make it necessary for us to interfere with the 
finding of the learned Subordinate Judge on that point. 

I agree, therefore, that both the appeals and the memo- 
randum of objections must be dismissed and that the costs should 
be borne in the manner proposed by my learned brother. 


A.S.V. Appeal and cross-objections dismissed, 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial a of 
the North-West Frontier Province. ] 


PRESENT:—Lorp SHAW, Logp SALVESEN AND SIR JOHN 
WALLIS. 


Musammat Vaishno Ditti .. Appellani* (PIK) 
v. 
Musammat Rameshri and others .. Respondents (Defts.). 


North-West Frontier Province Regulation VII of 1901, section 27 (a) 
—Object of—Cusiom—Plea of—Cowrt’s duty in case of—Evidence—Riway- 
1-am—Naiswre and evidenitary value of—Monuals of customary law issued 
by Government for each district—Evidentiary value of—Evidence adduced 
by custom in accordance with oustom appiscable to community of party 
aacordung to mamal of austomary law of district—Sufficiency of, if not re- 
butied—Instances—Absence of—Efect—Daughter’s danghter—Representatión 
of, to mother predeceasing her fgiher—Right of—Custom of—Right to share 
tohish had devolved on mother 1 follows from—Cwl Procedure Code (V of 
1908), O 32, Rr 4, 7—Compromtise affecting minor sanctioned by Cowri— 
Seling aside, on growed of guardia& ad litem being one whose interest was 
adverse to that of minor—Hindw Law—Daughters—Inheritance of father— 
Compromise enlarging thew estates in—Vahdity of, against next male rever- 
stoners—Arrangement between iheni for enjoyment of estate wntil death of 
surviver—V alidtty of. 

In putting, in S. 27 of the North-West Frontier Province Regulation VIJ 
of 1901, custom in the forefront, as the rule of succession, whilst leaving 
the particular custom to be established as it necessarily must be, the Legislature 
intended to recognise the fact that in this part of India inheritance and 
the other matters mentioned in the section are largely regulated by a variety 
*of customs which depart from the ordinary rules of Hindu and Mahomedan 
Law. 

Where, therefore, a custom is alleged, a duty is imposed on the Courts 
to endeavour to ascertain the existence and nature of that custom; and 








*P.C. Appeal No. 84 of 1927. 20th July, 1928. 
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the Local Government has come to their assistance by establishing a rigaj-i- 
am or record @f custom in the different parts of the Punjab, including 
the North-West Frontier Province which was formerly included in it 

The riwaj-i-am is a public record prepared by a public officer in dis- 
charge of his duties and under Government rules; it is clearly admissible 
in evidence to prove the facts entered thereon subject to be rebutted; and 
the statements therein may be accepted even if unsupported by instances. 

Further, manuals of customary law in accordance with riwaj-i-am, which 
have been issued by authority for each district, stand on much the same 
footing as the riwaj-i-am itself as evidence of custom. 

Even though, therefore, there be no evidence of instances, still, :f 
the custom spoken to by the party’s witnesses is in accordance with the 
custom applicable to his community according to the manual of the cus- 
iomary law of the district, there is sufficient prima facie evidence of the 
existence of the custom, subject, of course, to rebuttal, and it ought not 
to be held to be insufficient- merely for want of instances. 

Where the customary law of the district stated that, in the event of 
a daughter dying vita patris, her daughter waa entitled to succeed by repre- 
sentation, held, that it followed a fortiori that a daughter’s daughter must 
be entitled to the share which had devolved upon her mother. 

Quaere: Whether, in a case in which the terms of a compromise were 
approved by the next friend of the minor plaintiff and the guardian ad 
litem of the minor 4th defendant, who were in the same interests as the 
5th and 6th defendants, and were further carefully considered and approved 
by the Court, the compromise would be held to be invalid, as regards the 
Sth and Gth defendants, nn the ground, that tho porson who was appululed 
their guardian ad liess and who represented them in the compromise, was 
ond’ Whose interest was adverse to theirs. 

“Semble: Under the ordinary Hindu Law, daughters have no power by 
means of a compromise to enlarge their estates, so as to prejudice the 
rights of the next male reversioners to succeed to the whole of the father’s 
estate on the death of the last surviving daughter; but they can provide 
for the enjoyment of the estate until the death of the last survivor. 


Appeal No. 84 of 1927 from a Judgment anda decree, dated 
the 26th August, 1925, of the Court of the Judicial Commis- 
sioner, North-West Frontier Province, Peshawar (Lieut.- 
Colonel J. Frizelle), reversing a judgment and decree, dated 
the 10th June, 1924, of the Court of the District Judge, Peshawar. 

The material facts of the case are given in their Lordships’ 
judgment. 

Dunne, K. C. and Nissim for appellant. 

De Gruyther, K. C. and Parikh for respondents. |, 

20th July, 1928. Their Lordships’ judgment was delivered 
b 

y Sır Joun Wa tts.—Lala Balmokand, an Arora Sikh who 
` carried on a money-lending business in the town of Peshawar, 
died in December, 1906, leaving a widow, Musammat Kauran. 


and four daughters, Nikko, Ramo, Rameshri, Lalo, and Ravelo e 


Sir John 
Wallis. 


| | 
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Mesammat sion of and managed his estate. At her death, which occurred 
| Varno on thé 28th October, 1909, she left a will, dated the 27th January, 
v, and a codicil, dated the 23rd May of that year, by which, after 
GA kang founding certain charities, she divided the estate among her 
SE Taha daughters in equal shares, and directed that if any of her 
Walls, daughters should die, leaving children before the partition of 
the property, her surviving children should be competent to 

receive their mother’s share. 

On the 12th April, 1910, Rameshri, one of the minor 
daughters, instituted a suit by her next friend against the exe- 
cutors of her mother’s will and her sisters in which she denied» 
that her mother had any power to make a wil, and alleged that 
her eldest sister Nikko, the 3rd defendant, who had been married 
during her father’s lifetime, had no right to succeed to his estate 
either by law or by the dharmashastra. 

In paragraph 7 of the plaint she, stated that Surjan Singh, 
the husband of her minor sister Ramo, the 4th defendant, had 
been made her guardian ad litem and that their grandmother 
Musammat Hukki had been made the guardian ad Mtem of her 
minor sisters Lalo and Ravelo, the 5th and 6th defendants. 

As regards the written statements of the 1st and 2nd de- 
fendants who were sued as executors of Kauran’s will, it is 
only necessary to say that the 2nd defendant Tara Chand, who 
was the brother of Lala Balmokand and his nearest male agnate, 
disclaimed any interest in the suit and prayed that his name 
should be struck out. 


.°The written statemenf of Ramo, the 4th defendant, denied 
that her mother Kauran had any power to make a will and 
prayed that she should be joined as a co-plaintiff with her sister 
Ramesbhri. 

Nikko, the 3rd and contesting defendant, alleged in her 
written statement that her mother Kauran was the sole heir of 
her deceased father according to the dharmashastra, and that 
æ °’ according to the same law the rights of the daughters arose only 

on her death. She alleged that her mother had full powers of 
disposition ever the moveable and self-acquired immoveable pro- 
“perty she had inherited, and, further, that the plaintiff had no 
right of inheritance superior to those of herself and her sisters 
“both under the law and local custom which binds the parties,” 
and that she herself did not lose her share under the dharma- 


“PC. wha was a posthumous child. His widow, Kauran, took posses- 
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her father. She also alleged that the plaintiff herself was magried 
at the date of their mother’s death when the succession opened. 

In paragfaph 7 she alleged that the appointment of Musam- 
mat Hukki, the grandmother of the 5th and 6th defendants, as 
their guardian ad litem was defective as she was an old lady 
and unable to protect their interests, and prayed that she her- 
self should be appointed as their guardian ad litem, as they were 
living with her and under her care as provided in her mother’s 
will. 

No written statement was filed by Musammat Hukki on 
behalf of the minor 5th and 6th defendants who were ex *parte. 


Issues were settled on the 31st May, 1910, and on the 21st 
June, 1910, the District Judge appointed “guardians ad litem” 
for all the minors, including the plaintiff. In his order he stat- 
ed that the grandmother Musammat Hukki had refused to act 
as guardian ad litens for the minor 5th and 6th defendants, and 
had suggested that their sister Nikko, the 3rd defendant, should 
be appointed as they were living with her. He also stated that 
Nikko herself had applied to be appointed, but observed that that 
would only delay the case unnecessarily and that, as she had 
appointed her husband, Gurmukh Singh, to appear for her and 
“he was willing to appear.for defendants 5 and 6, there seemed 

no objection why he should not be appointed guardian ad litem 
for defendants 5 and 6, and he was accordingly appointed. At 
the same time, Surjan Simgh, the 4th defendant’s husband, was 
appointed as her guardian ad Stem, and the plaintiff's father-in- 
law, Ganga Singh, guardian ad litem (it should have been next 
friend) for the minor plaintiff. e ‘i s 

Unfortunately, in making this appointment of Nikko’s hus- 
band and agent, Gurmukh Singh, as guardian ad hitem of the 
5th and 6th defendants—to which no one raised any objection— 
` the District Judge overlooked the fact that the interest of the 
minor 5th and 6th defendants was adverse to that of their 
sister Nikko, the 3rd defendant, as one of the issues in the case 
was whether Nikko was disentitled to share with her sisters in 
the inheritance by reason of her marriage duting her father’s 
lifetime. To this extent their interests in the lis between the 
minor plaintiff Rameshri and the 3rd defendant Nikko were’ 
identical with the plaintiff’s, with the result that Gurmukh Singh 
- was in the same position as if he had been representing at the 
same time the plaintiff and the defendant in the suit, and his 


interest ag husband agent of Nikko, the 3rd defendant, was, 


P.C. 
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Rameshri. 
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advarse to the interest of the minor 5th and 6th defendants, 
whose guardian ad litem he was. 

These appointments having been made, Ganga Singh, as 
the plaintiff's next friend, Gurmukh Singh, as agent of his wife, 
the 3rd defendant, and guardian ad litem of defendants 4 and 5, 
and Surjan Singh, as guardian ad ltem of his minor wife, the 
4th defendant, proceeded on the same day to file a petition of 
compromise, which had, no doubt, been previously arranged. 
This compromise declared that Kauran’s will was invalid but 
maintained the charities which she had. founded, divided the 
rest of the estate between the five sisters in equal shares, and 
provided that in case of the demise of any of the minor girls . 


before marriage her property should be equally divided among 
her surviving sisters. 


In his order sanctioning the compromise the District Judge, 
after reciting that the compromise which had been entered into 
by the guardians and next friends of, the various parties, who 
had also been represented by counsel in all cases, had been most 
carefully considered by him, and with the additional conditions 
agreed to by the parties as to defendants 5 and 6, appeared to 
him to be in the best interests of the minors, and to safeguard 
the family and the family property, which was considerable, 
from ruinous litigation, he proceeded to ratify the compromise 
as amended and passed a decree in accordance therewith. r. 

In accordance with the terms of the compromise, Nikko’s 
husband, Gurmukh Singh, and Rameshri’ s father-in-law, Ganga 
Singh, were to be appointed joint guardians of the property of 
the minor defendants 5 antl 6, and, together with Ramo’s hus- 
band, Surjan Singh, they were to be given a succession certi- 
ficate to enable them to get iñ Balmokand’s estate. 

Unfortunately, Nikko’s husband, Gurmukh Singh, died 
within the year, so that Ganga Singh was appointed the sole 
guardian of the minor defendants 5 and 6, and also obtained 
the succession certificate in his name alone, in view of the fact 
that Ramo had also died and her husband, Surjan Singh, had 
ceased to have any interest in the estate. 


Nikko herself then died late in 1911, leaving a daughter, 


-Vaishno Ditti, the present plaintiff. 


Ganga Singh and, after his death in 1916, his sons, Kirpal 
Singh and Manmohan Singh, who succeeded him as guardians ° 
of the minors 5 and 6, and in the management of the estate 


e excluded Nikko’s daughter, Vaishno Ditti, the plaintiff in this 
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suit, from All shares in the estate, and divided the income equally 
between the teree surviving sisters, Rameshri, Lalo and Rafelo. 
In April, 1923, Vaishno Ditti, by her father-in-law, as her 
next friend, filed a suit for a declaration of her right to her 
mother Nikko’s share in the estate, but it was held that she was 
not entitled to sue for declaratory relief, and the plaint was re- 
turned to her. She then, on the 26th November, 1923, filed the 
present amended plaint against her mother’s three siSters, 
Rameshri, Lalo and Ravelo, and against Kirpal Singh and Man- 
mohan Singh, the sons of Ganga Singh, who, as already stated, 
had succeeded their father in the management of the estate, to 
recover her mother Nikko’s one-fourth share in the property 
left by Lala Balmokand and his widow Kauran. After reciting 
the previous litigation and the compromise, the plaint alleged 
that under the deed of compromise the rights of the parties 
to the suit were completely determined, and also alleged in 
paragraph 12 that Musammat Nikko, after the death of her 
sister, Ramo, was, according to the terms of the deed of com- 
promise and riwaj (custom), owner of one-fourth share ôf the 
estate of L. Balmokand, and that after Nikko’s death the plain- 
tiff, as her daughter, was entitled to a one-fourth share. -- - 
The written statement admitted that a compromise ‘of the 
previous suit had been effected,-and a decree passed in accord- 
ance'therewith, and “did not contain any allegation that the com- 
promise was not binding because some of the minor parties had 
not been properly represented. Paragraphs (5) and (9) were as 
follows: fi 
(5) The allegations in para. 7 åf the plaint, as made, are not admitted 
to be correct. The legal effect of the compromise is only this. that the 
wills of Musammat Kauran were cancelled and the daughters of L Balino- 
kand came into possession of property as daughters with life-interest, accord- 
ing to the dharmashastra. No partition was effected amongst them. How- 
cver, in the deed of compromise, some feasible arrangements were suggested 
for the sake of convenience and good management of the property. It is 
wrong to say that on its basis any definite decision was arrived at regarding 
the rights of the parties, or that the daughters of L. Balmokand or their 
children became bound to reserve property of the value of Rs. 42,000 per- 
manently for charities. It is correct that according to dharmashasira, the 
share of a daughter who dies unmarried devolves on otheredaughters, and this 
is what the deed of compromise implies. A 


(9)-(8?) It is correct that the life-interest of Musamma? Ramo ended : 


with her death and her sisters became entitled to the possession of the pro- 
perty left by Balmokand. It is, however, denied that on the death of Musam- 
. mat Nikko her share devolved upon her daughter, or that Musammat Nikko 
had any particular share According to dhormashastra and the law, the 
rights of life-interest which were proposed to be given to Musammat Nikko 
ceased with her death, and the entire property devolved upon her three 


l 
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sisters with life-interest The term in the compromise deed in this respect 
is mÅ! and void and unacceptable, and the other daughters ef L. Balmokand 
or their children are not bound by any such term. The last portion of 
para._]% ofthe plaint js, therefore, dened. i 

The plajntiff put in a replication denying that the interpre- 
tation placed upon the contract was correct, or that the daughters 
were given only life-interest, or that no partition had been effected 
between them. Under the compromise each of the daughters 
was held to be the owner of a one-fifth share as her absolute 
property, and the compromise was binding on the defendants, 
who were parties to the suit. It was wrong to say that Nikko 
got mo particular share; she got a one-fifth share and on Ramo’s 
death a one-fourth share. It was further alleged that the rights 
which according to the compromise were given to Nikko devolv- 
ed on her daughter on her death according tO riwaj, and not on 
her other surviving sisters, as alleged in the written statement. 
Under the circumstances the dharmashastra did not apply to the 
rights of Nikko, or to the other daughters, nor were the parties 
governed by the dharmashastra. é 

What is described in the English translation of the written 
statement and the replication as a particular share clearly means 
a share not passing by survivorship to the other sisters, and it 
was further alleged that if the effect of the compromise was 
to give Nikko any more than-such a share, it was null and void 
and unacceptable. 

There was no express provision in the compromise decree 
as to what was to happen on Nikko’s death leaving a daughter, 
and the written statements appear to mean that if under the 
compromise Nikko took a full estate descendible to her children, 
the compromise so far was null, void and unacceptable. Sup- 
posing the ordinary Hindu “Law to apply, it might well be 
contended that the sisters had no power by means of the com- 
promise to enlarge their estates, so as to prejudice the rights of 
the next male reversioners to succeed to the whole of the father’s 
estate on the death of the last surviving daughter, though, even 
so, it might be argued that they could provide for the enjoyment 
of the estate until the death of the last survivor. 


The ogly question properly arising on these pleadings was 


- whether under the compromise the sisters took more than a life- 


estate, and, if so, whether such provision was binding, and, if 
not, was the plaintiff entitled to succeed by custom to her mother’s . 
share? If it had been intended to challenge the whole com- 


„ promise on the ground that two of the minor defendants in the 
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suit had ‘not been properly represented, as was done on the 
appeal to the Judicial Commissioner, this defence should have 
been specifically pleaded, so that the plaintiff might have notice 
of the possibility that the compromise might fail her and that 
she might have to rely entirely on the proof of cusfom. On the 
pleadings, as they stand, it is difficult to see how the first issue, 
“Are not parties bound by the (compromise) decree of 23rd June, 
1910?” can be said to arise. . 


At the trial the plaintiff gave certain evidence, which will 
be considered later, that by general custom among the com- 
munity a daughter’s daughter succeeded to the inheritance in 
the absence of the daughter’s son, and the defendants called no 
rebutting evidence at all. 


With regard to this evidence, the District Judge observed 
that he did not think the plaintiff’s witnesses in any way im- 
proved the status of the plaintiff as they were unable to quote 
any case. On the other hand, he declared, as well he might, 
that he was unable to understand why the compromise should 
not be declared binding on the parties, and it is, therefore, ob- 
vious that the point that the guardian ad tem of defendants 
5 and 6 had an adverse interest, was not raised before him, any 

—More than it was in the written statement. He accordingly held 
that the compromise was by way of a bona fide settlement of a 
family dispute, and that its validity could not be questioned. 


On issue (2) he heki that under the compromise Nikko ` 


became entitled on her sister Ramo’s death to a one-fourth 
share which descended to her daughter. As regards issue (3), 
as to plaintiff’s rgbt of inberiluucc if the compremise was not 
binding, he considered it unnecessary to discuss it at any length, 
and merely observed, “Anyhow, ln equity she (the plf.) would 
be entitled to the share of her mother, and I don’t think that 
the other daughters of Balmokand would in any way bar those 
children of inheritance.” 


The grounds of objection to the compromise were, for the 
first time, adumbrated in the grounds of appeal, in which it was 
alleged that it was not binding on the minor parties to the suit 
because it was wholly against their interests, which avere not re- 


presented and considered, and because the rules of procedure re- 


garding compromise were not complied with. It was only at the 
. hearing of the appeal that the specific objection was taken that the 
5th and 6th defendants were not properly represented because 


the Court had appointed a guardian ad litem whose interest e 
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was adverse to those minors contrary to the provisions of 
Ordér 32, Rule 4 of the Code of Civil Procedure fer the reasons 
which have been already set out. 

On appeal the Judicial Commissioner held that in conse- 
quence of tHis objection the compromise could not be binding 
on the minor 5th and 6th defendants, and held further that the 
compromise was opposed to Hindu Law if its effect was to make 
the daughters hold as tenants-in-common instead of jointly 
with rights of survivorship. In the result he held the compro- 
mise not binding on any of the defendants, allowed the appeal, 
and dismissed the plaintiff's suit. 

In their Lordships’ opinion there were clearly no merits in 
the objection to the compromise taken at a late stage of the 
case that the minor 5th and 6th defendants had not been pro- 
perly represented. The terms of the compromise were approv- 
ed by the next friend of the minor plaintiff and the guardian ad 
litem of the minor 4th defendant, who were in the same interests 
as the 5th and 6th defendants, and were further carefully con- 
sidered and approved by the District Judge. Even so the ques- 
tion remains whether the failure to observe this important pro- 
vision of the Code would not, when properly raised, have the 
effect of invalidating the compromise so far, at any rate, as re- 
gards the shares of the 5th and 6th defendants. 

This is a question with which their Lordships consider it 
unnecessary to deal, because, in their opinion, the plaintiff is 
entitled to succeed on another ground. As already stated, the 
District Judge found on the thisd issue that the plaintiff was 
entitled to succeed to her mother’s share independently of the 
compromise, but based this decision on grounds of alleged equity 
rather than custom, because ip his opinion the plaintiff's evi- 
dence as to custom did not help her case as the witnesses were 
unable to quote any instances in support of their deposition, 
while the Judicial Commissioner reversed this finding on the 
ground that the plaintiff had no right to succeed to her mother’s 
share as under Hindu Law it passed to her sisters by survivor- 
ship. i 
Having regard to the conditions existing in this part of 
India, both the Lower Courts erred, in their Lordships’ opinion, 
in disregarding the unrebutted evidence of custom which was 
given by the plaintiff as to her right to succeed to her mother’s | 
share because it was unsupported by instances. Section 27 of 
North-West Frontier Province Regulation VII of 1901, which 
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corresponds with section 5 of the Punjab Laws Act, 18%, is 
as follows: — , 

In questions regarding inheritance, special property of females, betro- 
thal, marriage, dower, adoption, guardianship, minority, bastardy, family 
relations, wills, legacies, gifts, partition, or any religious usage or institution, 
the rule of decision shall be— 

(a) Any custom of any body or class of persons which is not contrary 
to justice, equity and good conscience, and has not been declared to be void 
hy any competent authority. 

(b) The Mahomedan Law, in cases where the parties are Mahome- 
dans, and the Hindu Law, in cases where the parties are Hindus, except 
in so far as such law has been altered or abolished by legislative enactment, 
or is opposed to the provisions of this Act, or has been modified by any 
such custom as is referred to in the preceding clause of this section. 

Now it has been laid down by Robertson, J., in Daya Ram v. 
Sohel Singh,’ in a passage approved by this Board in Abdul 
Hussein Khan v. Bibi Sona Dero,” under the corresponding sec- 


‘tion 5 of the Punjab Laws Act, 1872, that that section raiscs 


no presumption that parties are to be governed by custom rather 
than by their personal law, and that the personal law of the 
parties must be applied unless the custom is proved. It may 
seem at first sight that this view of the section gives no effect to 
clause (a) which requires the succession to be governed by any 
custom applicable to the parties. concerned, and that the law 
would be the same if this clause had becn omitted. In a sense, 
this” ‘may be so, but their Lordships are of opinion that in putting 
custom in the forefront, ag the rule of succession, whilst leaving 
the particular custom to be established as it necessarily must be, 
tHe legislature intended to recognise the fact that in this part of 
India inheritance and the other matters mentioned in the section 
are largely regulated by a variety of customs which depart from 
the ordinary rules of Hindu andeMahomedan Law. 

In these circumstances it has been rightly held in the Lahore 
Court in the case above mentioned that, where a custom is alleged, 
a duty is imposed on the Courts to endeavour to ascertain the 
existence and nature of that custom; and the Local Govern- 
ment has come to their assistance by establishing a riwaj-i-am 
or record of custom in the different parts of the Punjab, includ- 
ing the North-West Frontier Province which was formerly<dnclud- 
ed in it. It has been held by this Board that the tiwaj-1-am is 


a public record prepared by a public officer in discharge of his 


duties and under Government rules; that it is clearly admissible 


” in evidence to prove the facts entered thereon subject to rebuttal; 





1. (1906) P.R. 390. 
2 (1917) L.R. 45 I.A. 10: L.L.R. 45 C. 450: 34 M.L.J. 48 (P.C). 
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and éhat the statements therein may be accepted eyen if unsup- 
ported by instances [Beg v. ‘Allah Ditta’ and Ahmed Khan v. 
Chann? Bibi.) ; 

Further, manuals of customary law in accordance with riwaj- 
i-am have been issued by authority for each district, and in 
their Lordships’ opinion stand on much the same footing as the 
riwaj-t-and itself as evidence of custom. 

In these circumstances their Lordships are of opinion that, 
even though there be no evidence of instances, still, if the custom 
spoken to by the party’s witnesses is in accordance with the 
custom applicable to his community according to the manual of 


| the customary law of the district, there is sufficient prima facie 


evidence of the existence of the custom, subject, of course, to 
rebuttal, and that it ought not to be held insufficient merely for 
want of instances. 
` Their Lordships will now proceed to deal with the facts 
of the present case in the light of these observations. There is 
no repetition in the written statement in this case of the allega- 
tion that the eldest sister took no shara in her father’s estate 
by reason of her having been married during his lifetime; and 
it was admitted that on the death of the minor sister Ramo 
without issue her share devolved on her sisters, including Nikko. 
What was denied was that on Nikko’s death her share devolvéd 
on her daughter or that.the compromise could make it so devolve. 
As regards the custom, there was the evidence of the two 
witnesses for the plaintiff, that in the community of the Arora 
Sikhs, to which the parties belofig, a daughter’s daughter suc- 
ceeds to the ipheritance in the absence of a daughter’s son, and 
there was no evidence the other way. Though the witnesses 
were unable to speak to any imstances in which the custom had 
been observed, their evidence is entirely in accordance with what 
is laid down in the Customary Law of the Peshawar District, at 
page 32, that in the event of a daughter entitled to inherit having 
predeceased her father her share may be taken by her issue. 
If, as here stated, in the event of a daughter dying vita patris, 
her daughter is entitled to succeed by representation, it appears 
to their Lordships to follow d fortiori, that a daughter’s daughter 
must be enfitled to the share which had devolved upon her 
‘mother; and it may be observed in conclusion that this is what 
was expressly provided in the mother’s will which would appear 
to have been intended rather to safeguard the property than to ° 


3, (1916) L.R. 44 I.A. 89 at 97: LLL.R. 44 C. 749: 32 M.L.J. 615 (P.C), 
e 4, (1925) L,R, 52 LA, 379 at 383: ILL.R. 6 Lah. 502 (P.C). 
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make any alteration in her daughters’ rights of successiqn to 
their father’s Property. 

For these reasons their Lordships are of opinion that the 
custom relied on for the plaintiff is sufficiently established in 
the absence of any evidence to the contrary, and that this appeal 
should be allowed and the decree of the District Court restored 
subject to the following modifications, (a) that the appellant be 
granted a decree for a one-fourth share of the moveable and 
immoveable property, and (b) a decree for rendition of accounts 
as from the 23rd June, 1910, with respect to her share, with 
rents, profits and interest, with costs here and in the Lower 
Appellate Court, and they will humbly advise His Majesty 
accordingly. 


Solicitor for appellant: H. S. L. Polak. 
Solicitors for respondents: Downer & Johnson. 


K.J.R.. Appeal allowed.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SRINIVASA AIYANGAR AND MR. 
Justice RELLY. 


-Kodali Tiruvengalaratnam alias Mrara 
-and another i Ak Appellants* (Defts.) 


v. 
Kodali Butchayya .. Respondent (PIf.). 

Hindu Law—Adoption—Authority to adopt—Construction—Choice of boy 
--Restriction on widow as regards—What amounts to—Power given Jo two 
widows to adopt—Joint power or power to be exercised by senior widow 
with the concurrence of the punior—Both widows participating in adoption— 
Vahdity of adoption in case of—Adoptibn by both or by senior widow only— 
Validity of joint power to adopt—Trusteeship vested in widow in right of 
kusband—Adopied son tf dwvests 


The material portion of the will of a Hindu giving his two widows 
authority to adopt was as follows :— 


“Tf my younger brother T should beget sons. you should take in adop- 
tion any of these children or the children of any other persons if you are 
desirous of doing so and at a time when you wish to do it.”? ' 

Held, on a construction of the will, (1) that it was not obligatory on 
the widows to adopt a son of the brother of the deceased, and that the 
adoption made by them of any other boy was not invalid, and (2) that the 
direction to adopt was merely to the effect that, unless both the widows 
should be willing, no adoption should be made,.and that the boy to be 
adopted ghould be chosen by both Where it appeared that in making the 
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adoptipn directed by the will both the widows of the deceased participated. 
held further, that the act of adoption should be deemed to have been made 
only by the senior widow and to herself as mother, and that the adoption 
was not, therefore, invalid on the ground that it was made by both the widows. 

Quaere, whether an adoption to a deceased person can under the 
Hindu Law be made by more widows than 6né of his and Quaere as to 
the validity of a joint) power to adopt given ‘to two or more widows. 


On an adoption made by a Hindu widow, the office of trustee vested 
in her as heir to her deceased husband becomes divesled and vests in the 
adopted son just like all other property of the deceased. 

Appeal against the decree of the Court of the Subordinate 
Judge*of Bapatla in O.S. No. 56 of 1919. 

[This appeal first came on for hearing on 17th and 21st 
February and 5th May, 1927 before their Lordships the Chief 
Justice and Srinivasa Aiyangar, J.] 

T. V. Venkatarama Atyar for appellants. 

A, Krishnaswaomi Aiyar and ok Ragkava Rao for 
respondent. 

The judgment of the Court was delivered by 

Srinivasa Aiyangar, J.— The question that arises for 
determination in this appeal is of considerable difficulty 
and great interest in the Hindu Law of Adoption though 
it is not likely to arise frequently. It is no doubt in connection 
with the office of truSteeship of a temple claimed by the plaintiff 
jointly with the 1st defendant that the question has arisen, but 
the main point raised and discussed in appeal before us related 
to the validity of the adoption or which the plaintiff has based 
his right. . SETIS 

“The learned Subordinate Judge in the Court below found in 
favour of the adoption and upheld the plaintiff’s claim and grant- 
ed a decree. The defendants have appealed. | 

Two points have now been argued on behalf of the appel- 
lants in this appeal and one of them is a comparatively small 
one and may be disposed of immediately. 

Ex. A is the will of the deceased Buchayya by which he 
gave authority to his two widows Pullamma and Lakshmamma 
to make an,adoption. The portion of the will referring to 
the adoption has been translated thus: 

‘Tf my younger brother Tiruvengalam should beget sons you should 
take in adoption any of these children or the children of any other persons 
if you are desirous of doing so and at a time when you wish to do it.” 

The contention put forward with regard to this clause in 
“the will is that the adoption made by the widows not having 


° q 
Lv] THE MADRAS LAW JOURNAL REPoRiS. 759 o 


been of a son of the 1st defendant, cannot be regarded as valid. Tiraygala- 
The argumegt was that in his clause the testator has given a v. 
direction that in making the adoption preference should be given Butehsyya, 
by the widows to a son of his brother Tiruvengalam.” The Srinivasa 
learned Subordinate Judge has found against this. construction TA EAD 
of the wil. We are satisfied that the construction placed on | 
the will by the learned, Subordinate Judge is correct. In fact 
there is a great deal to be said in favour of the view adopted 
by the Lower Court that it was only in the event of the Ist 
defendant having more: than one son that the testator intended 
that his widows may, if they should have no objection, adopt 
one of his sons. It is quite possible that the testator dil not 
contemplate his brother being deprived of his only son by adop- 
tion in the event of the brother not having more than one 
son. Further it is only if the widows should be desirous of 
doing so, it is stated, that they should take in adoption one of 
the sons of the brother. We have, therefore, very little hesi- 
tation in repelling the contention. The other question how- 
ever is more difficult of solution. In making the adoption it 
is admitted that both the said widows of the deceased testator 
participated. On this it has been argued that under the Hindu 
Law the adoption to a deceased husband can be made only by 
one of the two widows duly authorised and that the adoption 
made. by both the widows must be regarded as invalid. For 
this purpose Mr. T. V. Venkatarama Aiyar, learned vakil for 
the appellants, strongly relied upon the observations of their 
Lordships of the Judicial Committee in the case of Narasimha 
v. Parthasarathy." No doubt at page 220 of the report Lord 
Moulton delivering the judgment of their Lordships observes 
as follows :— Š ° 
“In the next place only one wife can receive the child in adoption 
#0 as to step into the position of being its adoptive mother. This is evi- 
dent from the cases which establish that the receiving mother acquires in 
the cye of the law the same position as a natural mother to such an extent 
that her parents become legally the maternal grandparents of the child. 
To hold that a child could bear such a relationship to more than one mother 
would be entirely contrary to settled law and would produce inextricable 
confusion in the law of inheritance.’’ E s 
But it must be obšerved that having made these observa- 
tions their Lordships proceed to state that 4 
“at is uot necessary that these points should be decided and they desire 
to express no opinion upon them and will assume for the purposes of their 


* decision that the respondents are right in their contention that such a 
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joint power of adoption given to the two widows was, if properlf interpreted, 
a valid power, and that if they had agreed to a person to bechosen for such 
adoption they could have validly executed the power.’’ 

Thereupon their Lordships proceed to construe the power 
in question in that case having regard to the surrounding cir- 
cumstances and contemporaneous documents put in evidence and 
state that according to the true intention of the donor the 
power given was a joint power to both the widows and come to the 
conclusion that as it was a joint power it could not validly be 
exercised after the death of one of the donors of the powers as 
persona designata. 

Special reference may also be made in this connection to 
the following observations in the judgment of their Lordships at 
the bottom of page 220: 

“But it does not follow as a matter of necessity from these con- 
siderations that a power given to more than one wife to adopt must be 
an invalid power. In many matters custom solves difficulties which appear 
to be insoluble when the questions are considered from a purely logical 
point of view. In the very question that is? before their Lordships there 
are indications in the cases cited that in some parts of India such a power 
might perhaps be interpreted as giving a preferential right of adoption 
to the first wife”? 

From the fact that both the widows are the donors of the 
power to adopt, it follows that the power must be exércised by 
both or with the concurrence of both, and any adoption made by 
only one of the widows is open to the obvious objection that an 
adoption made by the exercise of the power only by one of the 
donees is invalid. i 

The question thus resolves itself into whether by the mere 
conefirrence in making the Adoption of both the widows there is 
anything in Hindu Law to make the adgption itself invalid. 
Though the observations of thtir Lordships of the Judicial Com- 
mittee above cited are very strong with regard to the invalidity 
of an adoption made to two widows at the same time, these 
observations were not, it must be noted, required for the deci- 
sion of the case before them. It may also be observed that 
after all an adoption in Hindu Law is based on what is essen- 
tially a fiction and there must be obvious limits to the extension 
of such a fiction and if the fiction should be regarded as substi- 
-tuting adoption in the place of the natural birth of the son, it must 
follow that a bachelor cannot validly adopt and this is certainly 
not the law as recognised. 


If it be merely regarded as a fiction there must be no diffi- 


„ culty whatever in a person bearing the same relationship to 


| i 
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two or more persons. However it seems to us that haying 
regard to the'genius of the Hindu Law and what may be regard- 
ed as the custom and consciousness of the community at large at 
any rate in South India, it will be more in accordance with the 
reason of the thing, the principle applicable and the observations 
of their Lordships of the Judicial Committee to regard the adop- 
tion in this case as having been made by and to the senior widow’ 
Pullamma though with the concurrence of the other widow. 
Apart from the observations of the Judicial Committee refer- 
ting to the possibility of an adoption made in those circum- 
stances being so regarded, there is clear authority in this Court 
in favour of such a view. In the decision in the case of Rajah 
` Venkatappa Nayanim Bahadur v. Ranga Rao,” to which one of us 
was a party, it was held by the learned Chief Justice that an adop- 


tion made by a junior widow with the consent of the sapindas 


but without the consent of the senior widow was invalid in law. 
The decision in that case clearly proceed on the recognition of 
the preferential rights ofthe senior widow as regards religious 
rites. The learned Chief Justice has given reference to various 
Hindu Law texts in support of that view. In the same case the 
decision of this Court by Sankaran Nair and Spencer, JJ., in the 
case of Kakerla Chukkamma v. Kakerla Punnamma’® where it 
was held that the senior widow had a preferential right to adopt 


and?that so long as that preferential right subsists the junior ` 


widow has no'right to adopt was cited with approval and it was 
also indicated that any ofher view might have the effect of 
tending to unsettle the former decisions of this Court and give 
encouragement to its being challenged in other cases. 

We may also in this connection’ refer to the text of Kath- 
yayana where the first and senior wife is said to be the dharma- 
paths, that is to say the wife wed for the purpose of per- 
forming religious rites and duties and the second and succeed- 
ing wives spoken of as merely for the purpose of love or lust. 
Again in the chapter treating of Vivaha-samskara it is stated 
in the commentary that after the sacrificial fire is created along 
with one wife the wives afterwards taken do not acquire equal 
rights with the first wife in respect of the oblafions unless both 
the wives together again officiate in creating a new sacrificial 
fire. In the Shastras are to be found scattered about many 
texts which give prominence to and recognise the superiority 
. of the first wife or the dharma-pathni. 


2. (1915) I.L.R. 39 M. 772. 29 M.L.J. 18, 
3. (1914) 28 AM ,L.J.. 72, 
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, There is also a well-established rule that when the husband 
dies sonless, the funeral ceremonies should be pérformed only 
by the first and senior wife. Again, as in the making of Datha- 
homan, only one person can at a time perform the Homam and 
it cannot be performed by both or on behalf of both simulta- 
neously. Hence also it is deducible that though both may be 


"present and participate in the performance of the Homam it 


is shastraically performed only by the senior and deemed to have 
been performed only by her. 


Having regard to all these and other similar texts and 
constderations recognised by several decisions in this Court, it 
is clear that even though both the widows might have concurred e 
in making the adoption the act of adoption should be deemed to 
have been made only by the senior widow and to herself as 
mother. In that case it is pointed out by their Lordships of 
the Judicial Committee that the other wife who participates be- 
comes only a step-mother. Assurning, therefore, that the autho- 
rity in this case given by the husband to his two widows to adopt 
should be construed only as a joint power, that is a power to be 
exercised by both of them, that condition has been fulfilled in 
this case because admittedly both the widows participated in the 
ceremony. But there is no necessity to regard the adoption as 
having been made to both the mothers more especially if it: is to 
be ‘supposed that there can be no valid or legal ‘adoption to,two 
mothers at the same time. We must assume that a Hindu hus- 
band who for the purpose of continuing his line and providing 
for the purpose of performancesof religious ceremonies for the 
salvation of his soul and aythorising an adoption to be made did 
not authorise an invalid adoption. The reasonable construction 
to be placed on the terms of, the will is that the direction was 
merely to the effect that unless both the wives should be willing 
no adoption should be made and that the boy to be adopted 
should be chosen by both. On the adoption being made the 
appropriation of the son to the senior wife would almost seem 
to be by process of shastraic reasoning. 


No questiqn in this case arises with regard to the adop- 
tion made to the husband having been either to the one or the 
other wife 4s mother. Having regard to the nature of the rights 
claimed the only question is whether it has been a valid adop- 
tion to the deceased testator. If, therefore, we find that there 
was a joint power.to adopt and that in the exercise of that’ 
power there has been a valid adoption it follows that so far as 


e that question is concerned the plaintiff’s right must be upheld. 
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The plaintiff has in this suit claimed only as trustee in sugces- 
sion to his adoptive mother. 

At this stage it is intimated on behalf of the appellants 
that in the view taken by us with regard to this question there 
are other questions raised on behalf of the appellantg which 
would require to be considered and decided. For this purpose 
the case will be posted for hearing after the long vacation be- 
fore any Bench hearing first appeals. Costs reserved. 

[This appeal came on for final hearing on Ist August, 1927, 
before their Lordships Srinivasa Aiyangar and Reilly, JJ.) 

The judgment of the Court was delivered by k 

Srinivasa Aiyangar, J.—This case came up originally 
for disposal before the learned Chief Justice and myself- 
when two points of a preliminary character were argued 
for the appellants by their learned vakil. Now after the judg- 
ment has been delivered with regard to those two points, he 
intimated that there were other questions which he wished to 
raise on behalf of the appellants and it was necessary that those 
points should also be considered and disposed of. 

Mr. Venkatarama Aiyar, the learned vakil, has now raised 
a very ingenious contention. The plaintiff in this action having 
sued for joint possession of the affice of trusteeship along with 
the: 1st defendant, it has been contended by Mr. Venkatarama 
Aiyar that the office of trusteeship was not on the date of the 
suit and is not even now vested in the plaintiff in such a manner 
as to entitle him to any such relief or possession because on 
the death of the adoptive fathet of the plaintiff his two widows 
succeeded to the office of trusteeship. Those two widows ware 
still alive. They must still be regarded as having yested in 
them the trusteeship. Thoughe the plaintiff might, having 
regard to the judgment of this Court, be regarded as having 
been validly adopted to the deceased, still such an adoption could 
only have the effect of divesting the widows only with fegard 
to the private family property which has become vested in them 
as the legal representatives of their husband and must. be limit- 
ed to the property in which the deceased had a heneficial interest. 
There is no principle of law on which it can be held that the adop- 
tion by a widow of a person to her deceased husbhnd has tne, 
effect of divesting not merely the personal estate which she has 
inherited from her husband but also any office such as the office 
of a trusteeship wihch she might have inherited from; him. I 
think it might be conceded that there is no direct authority for 


the position that the adoption by a widow has the effect of divest- e 
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ing her of the office. It may be that there is no,such decision 
because no one ever thought of raising any such contention. 
Practitally, therefore, this question has to be considered and dis- 
posed of merely on the general principles of Hindu Law appli- 
cable to the point. The only case on which Mr. Verkatarama 
Aiyar placed great reliance for the purpose of supporting his con- 
tention was the one reported in Mallikarjuna v. Sridevamma.* 
That was a case of a promissory-note. The suit was instituted 
by the widow who had succeeded as trustee in respect of certain 
choultry charities to her husband. In the High Court the adopt- 
ed son was made a party and the defendant against whom the 
decree was passed appealed to the Privy Council and their Lord- 
ships in their judgment have dealt only with two pleas and con- 
tentions argued on behalf of the defendants-appellants. It was 
not contended in that case that the plaintiff who was suing on the 
note as representing the charity did not fill that character and no 
issue arose as to whether the trusteeship had then become vested 
in some other person. In fact Mr. Venkatarama Aiyar, while 
conceding that there was no plea of that character in that case 
and therefore no discussion of the question, merely argued that, 
if such contention was open, it was unlikely that the same would 
not have been put forward by the very learned counsel before 


‘their Lordships. However, having regard to the decision, -it is 


perfectly clear that there are no statements in it and it is not 
a decision for any point that arises in this case. On the finding 
of their Lordships that the plaintiff filled in that case the character 
of the trustee of the charities on.behalf of which she was suing 
to recover the amount of the promissory-note it became clear 
that none of the questions that are argued here could have 
arisen. Then what is the principle on which the succession to 
the office of trusteeship depends? Primarily, as argued by Mr. 
Venkatarama Aiyar himself, it depends upon the original terms 
of the foundation of the trust. If according to those terms 
a line of succession was prescribed, that would have to be fol- 
lowed. If not, it is clear that the trustee that is appointed will 
take office and will transmit the office to his heirs in succession 
if the true intention of the maker of the trust was that the office 
should be hereditary in the trustee. If not, there is also autho- 


“rity for holding that the trusteeship will revert to the family 


of the founder. In this case the curious point to be observed is 
that in the written statement filed on behalf of the defendants 
the office of trusteeship is clearly regarded, dealt with and con- 
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tended to be just like all the other property of the family pass- 
ing by survivorship and by succession. There was no plea put 
forward in thè Lower Court that the line of succession &ccord- 
ing to the rule of this institution was anything but hereditary. 
In fact it may be observed that the fact that the trusteeship is 
hereditary is the common foundation of the case of both the 
parties. In such a case what is to be observed is that the trus- 
teeship, whether it is in the family of the trustee or in the 
family of the founder, must be held to vest in all persons who at 
the particular moment constitute the family, or, in other words, 
represent the family. There is no question of partition at all. 
Mr. Venkatarama Aiyar referred to the case in Sri Raman Lalji 
Maharaj v. Sri Gopal Lalji Maharaj* and other cases where it 
was held that the office of trusteeship cannot be made the subject 
of a partition by a, Court of law. There is no question of parti- 
tion at allin this case. It is only an instance of the office coming 
to be held by a number of persons at the same time as joint pos- 
sessors of the office. The prayer in the plaint in this case is 
“only for that purpose. If according to the contentions which 
were common to both parties in this case the office of trusteeship 
was hereditary in this family then the simple question is who at 
the time of the institution of this suit should be regarded as re- 
presenting the members of this family. Undoubtedly the plain- 
tiff and the defendants. No doubt before the adoption the two 
widows represented their deceased husband, but their representa- 
tive character continued and must be deemed to have continued 
until a valid adoption was made to their deceased husband. From 
the moment of that adoption they ceased to represent their 
husband, the family and the family estate and such representa- 
tion became vested only in the adopted son. Therefore it fol- 
lows that according to the assumed intention of the founder 
or according to the admitted rule of this institution the trustee- 
ship should be regarded as hereditary in this family and it 
follows from the adoption of the plaintiff the right to the 
office became vested in him. The matter may be put also in 
a slightly different manner. If as admitted, in the absence of 
any special provision with regard to successioh to the office of 
trusteeship the ordinary rule of inheritance should be follow- 
ed, it is clear that the ordinary rule of inheritance being that 
the husband’s estate becomes divested on a valid adoption be- 
ing made and the office being property like other properties, 
it follows that this office which the widow is divested of be- 


ngana 


5. (1897) I.L.R. 19 A. 428, e 


Tiruvengala- 


ratnam 
Butch aya. 
Srinivasa 


Alyangar, J. 


t 3 i 


“766 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


comes vested in the adopted son. In fact, in the case of 
Thatdavaroya Pillai v. Shunmugam Pillai* it wat held by the 
learned Judges that when a trusteeship is vested in a family 
and the members of the family remain undivided, the senior 
member of fhe family is entitled to manage the family pro- 
perties and also exercise the right of management vested in the 
family on behalf of the trust. They add at page 169: 

“But until partition no junior member ıs entitled to management of 
the trust in rotation any more than he is entitled to such possession or 
Management of any family property.” 

The decision in this case seems clearly to point to the view 
of the learned Judges that there was no. difference in this matter 
between the office of trusteeship and ‘the estate of the family. 
Another case also cited by the learned vakil for the appellants 
is Kunjamani Dasi v. Nikunja Behari Das." In this case the 
learned Judges say that, when the office has become vested in 
persons woh at the time constitute the heirs of the founder, 
upon the death of each member of the group it passes by suc- 
cession to his heir. That also makes ‘it abundantly clear that, 
when the office is held by a number of persons jointly, the right 
to the office on the death of any of the joint holders passes to 
his personal heirs, 4.e., to those who would be his heirs in res- 
pect of his separate property. If so, it is difficult to see how 
on a widow making a valid adoption to her deceased husband 
and all the estate the right, title and interest of her husband be- 
coming immediately vested in the adopted son, only the office of 
trusteeship continues to remain vested in her. It is unneces- 

_sary to refer at great length toeall those decisions, many ‘of 
them py their Lordships of the Judicial Committee, where effect 
has been given’ to the theory of the Hindu Law that the adopted 
son must for most purposes he regarded as having been born 
at the time of the death of the person to whom he is adopted. 
If the adopted son had been in existence, it cannot be denied that 
the office would have passed on to him and reference need not 
also be made to the cases where it has been held that the vesting 
of the estate in the widow who has had from her husband autho- 
rity to adopt is a sort of a suspended vesting and liable at any 
time to.be divested on the exercise of the power. In fact, the 
effect of divesting has been extended even to collaterals as has 
Been justly pointed out by Mr. Alladi Krishnaswami Aiyar. We 
are therefore of opinion that there is on point in the contention 
that the plaintiff did not succeed to the office of trusteeship on 
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his being validly adopted as has been found by this Court 
already. 

None of the other points which were raised in the Court 
below have been argued before us. It follows dak the appeal 
fails and must be dismissed with costs. 

The memorandum of objections is dismissed with costs, but 
any claim therein may be made the subject-matter of a separatt 
suit. - 
Reilly, J—I agree. 

A.S.V. he Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE CURGENVEN. 


T. S. Ragupathi Aiyar ~~ .. Petitionar* in all 
(Complainant) 

v. 
Narayana Goundan .. Respondent (Accused). 


Penal Code (XLV of 1850), S 425—Mtchief—Pwiting property to tis 
normal sse tf can amownt to—Forest—Grasing rights in, reserved for 
holders of permits—Grasing of caitle in case of, by person without permii— 
Offence of which he ss guility—Mischief—Thefi. 

The grazing of goats—or, for the matter of that, any species of cattle— 
does not, in cases where profit is derived from the grass not by cutting or 
selling it but by allowlug it to be grazed by holders of pormits, necessarily 
canse “to the grass giazed such damage by destruction, ctc, as will-consti- 
tute the offence of mischief within the meaning of S. 425 of* the Penal 
Code, because in such cases the grazers, by allowing their goats or cattle 
to graze, do no more than put the grass to its normal use. The expressions 
‘{destruction of any property,” ‘‘such change in any property or in the 
situation thereof as destroys or diminishes its value or utility, or affects 
it injuriously’’ contained in S. 425, Indian®Penal Code, caryy the impfication 
that something should be done to the property contrary to its natural use 
and serviceableness. 

Quaere: Whether in such cases the gtaziers-would be guilty of theft 

Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the Joint Magistrate of Tirupathur 
in Criminal Appeals Nos. 36, 38 and 39 of 1927 preferred 
against the judgment of the Court of the Sub-Magistrate of 
Tirupathur in Calendar Cases Nos. 110, 112 and 113 of 1927. 

V. L. Ethiraj and P. Krishnamachari for petitioner. 

C. Veeraraghava Aiyar for K. N. Artinachala Aiyer for res- 
pondents. 

The Public Prosecutor on behalf of the Crown. 


*Cr.R.C. Nos. 996, 998 and 999 of 1927. Sth September, 1928. 
Cr.R.P. Nos. 898, 900 and 901 of 1927. ` ó 
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The Court made the following 

*OrpDER.—The respondents in these Criminal Revision Peti- 
tions, and in two or three others which have simce been with- 
‘drawn, were convicted of mischief, under Section 426, Indian 
Penal Code,*by the Sub-Magistrate, Tirupathur, and sentenced 
to pay fines, but the convictions were reversed by the Joint 
Magistrate, Tirupathur, on appeal The petitioner is agent to 
the Mittadar of Bommai Kuppam, and was complainant in the 
criminal prosecutions. The case against each respondent was 
that he unlawfully allowed goats to graze in the Mitta forest, 
grazing rights being restricted to holders of permits, and in 
this way committed the offence in question. Arguments for 
revision have been based upon the terms of the judgments to 
which Civil Revision Petition No. 996 of 1927 relates. 

In order to establish the offence of mischief, as defined in 
section 425, Indian Penal Code, it must be shown that the 
accused “with intent to cause, or knowing that he is likely to 
cause, wrongful loss or damage to the public or to any person, 
causes the destruction of any property, or any such change in 
any property or in the situation thereof as destroys or dimi- 
nishes its value or utility, or affects it injuriously.” 

The only passage in the Sub-Magistrate’s judgment on the 
question of wrongful loss or damage is this: 

“In cases of goat browsing in forests, it is an accepted principle,that 
the damage caused is detrimental to tree growth and it is very difficult to 
arrive at any valuation of the damage causa.” ' 

At that stage of the case, it was believed that tree growth 
was involved. But before the Joint Magistrate it was conceded ` 
that go cutting of branches or damage to trees had been made 
out,*so that the question which the learned Joint Magistrate had 
to consider was whether the grazing of goats in the forest— 
using ‘grazing’ in its strict sense of allowing cattle to feed upon 
growing grass—necessarily occasioned such damage to the grass 
as would. satisfy the terms of section 425, Indian Penal 
Code. The conclusion expressed was that the damage caused 
was “only incidental to the business of goat grazing and of the 
sort committed by other (stc) licensed graziers,” and that com- 
plainant’s remedy was the civil one of enforcing the payment 
of grazing fees. 

Now it will be seen that whatever knowledge the Court 
might be entitled to import—as the Sub-Magistrate imported it 
—as to the havoc wrqught by goats in browsing on trees, bushes, 
ctc., is not in question. All that 1 am asked to decide is whether 
ethe grazing of goats=—or, for the matter of that, any species of 
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cattle—necessarily causes to the grass grazed such damage by 
destruction, efc., as will constitute the offence of mischief, For 
the petitioner Some reliance is placed upon an old case ef this 
High Court in Gurram Siddugadu, In re,* in which the facts 
were that the accused grazed their cattle upon Government lands 
which it was under contemplation to reserve under the Forest Act, 


and on which, therefore, the grazing of cattle had been pro-” 


hibited. The evidence showed that Government were in the 
habit of selling the grass grown on the lands, and the learned 
Judges found that the consumption of the grass caused the 
destruction of it, so far as the Government right was concern- 
ed. “The grass on the land,” they observe, “in the possession 
“of the Government, by their officer, was a crop, though perhaps 
of little value, but one which was preserved.” It appears to 
me that this circumstance in some measure differentiates the 
facts from a case, like the present cases, where profit is derived 
from the grass not by cutting or selling it but by allowing it to 
be grazed; and the question arises whether the offence of mis- 
chicf is committed when property is dishonestly put to a use of 
the kind for which it is intendéd. In a case decided by the Cal- 
cutta High Court in 1874, Shakur Mahomed v. Chunder Mohan 
Sha," the point arose whether the cutting and removal of’ bam- 
boos, provided il were duue will the'necessary intention or know- 
ledge, was mischief. ` In referring the case, the Sessions Judge 
obsérved: - 

‘‘The mischief of which the accused was convicted consists in cutting 
and taking away certain bamboos, the right to which was disputed. The 
essence of the offence of mischief is*that the offender must cause the des- 
truction of property or such change in it omin its situation ‘as destroys or 
diminishes its value or utility, or affects it injuriously.’ Now, as bamboo is a 
thing which is grown to be cut, the cutting and removing it does not amount 
to its destruction or other injury defined above.’? 

The Bench which disposed of this reference concurred in 
this view of the law and quashed the conviction. The same rea- 
soning was adopted by a learned Judge of the Patna High Court 
in dealing with a case of cutting the branch of a tree in Sardar 
Singh v. Emperor and was the basis of a distinction drawn be- 
tween cutting an unripe crop, which might constitute mischief, 
and cutting a crop ready for reaping, which would note Mahomed 
Foyas v. Khan Mahomed‘ and In the matter of Miras 


Chowkidar* = 
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, The expressions “destruction of any property,” “such change 
in any pfoperty or in the situation thereof as destroys or dimi- 
nishe# its value or utility, or affects it injuriously,” contained in 
section 425, Indian Penal Code, appear to me to carry the im- 
plication that something should be done to the property contrary 
to its natural use and serviceableness. It may be mischief to 
*throw the contents of a pot of food upon the fire, but it is not 
mischief, though it may be theft, to eat the food. And so here, 
since the graziers, by allowing their goats to graze, did no more 
than put the grass to its normal use, by the same reasoning their 
act would not amount to mischief, though it may have amounted 
to theft. As to this, that offence not having formed the subject 
of the charge, I do not wish to express a more definite opinion. i 


A.V.S. l Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. Justice Dzvaposs AND MR. JUSTICE 
MACKAY. Š 
B. Raja Rajeswara Sethupathi Avergal, alias 
` B. Muthu Ramalinga Sethupathi Avergal, 
Rajah of Ramnad .. Appellani* (PLf.) 
v. ; 
The Right Honourable The Secretary of State 
for India in Council through the District 


Collector of Ramnad at Madura . .. Respondent (Deft.). 
Indian Income-tax Api (VII of 1918), Ss. 3 and 52—Permanenily settled 


3205 


` estaie—Income from forests and fishegies—If liable to sncome-tax—Assesi- 


ment of such inconme—Suit to recover the amount paid—Masmtamability— 
Mig&ke of laws-Money pard ufder—If can be recovered. 

Income derived from forests and fisheries in a permanently settled estate 
in which the peishcush had been fixed in commutation, not only of the rentals 
of the cultivated lands but also of all income which might be derived from 
forests and fisheries, is not liable to be taxed under the Indian Income-tax 
Act. 

The Chief Comenissioner of Income-tax, Madras v. Zamindar of Singam- 
patti, (1922) I.L.R. 45 Mad. 518 (F.B.) followed. 

A civil suit to recover an amount ‘paid as income-tax is not barred by 
S. 52 of the'Indian Income-tax Act, if the tax was levied in respect of income 
which js not assessable under the Act. 

. A payment made under a mistake of law cannot be recovered. 

The holder of a permanently settled estate was required to make a return 
of his income for purposes of the Income-tax Act and he chose to include in 
the return the income from forests and fisheries which was not assessable 
under the Act. On the basis of that return; the Income-tax Officer assessed the 


*Appeal No. 95 of 1927. f < A 31st July, 1928. 
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incame and, ‘on notice being given, the assessee paid the tax. There was no 
evidence that the Income-tax Officer required the assessee to make a return 
of the income frgm forests and fisheries. 

Held, that the payment was made under a mistake of the ad law 
of British India applicable to all persons in the position of the aasessee holding 
permanently settled estates, and not under duress or coercion, and conse- 
quently the amount paid cannot be recovered. j 

Appeal against the decree of the Court of thé Subordinate 
Judge of Ramnad at Madura, dated 29th November, 1926 in 
O.S. No. 38 of 1925. 

A. Krishnaswami Atyor for appellant. i 

The Government Pleader for respondent. i 

The Court delivered the following 

JupGmMENT.—This appeal is by the Rajah of Ramnad against 
the decree of the Additional Subordinate Judge of Ramnad at 
Madura dismissing his suit for the recovery of certain amounts 
paid by him as income-tax for three years. The Rajah of 
Ramnad was asked by the Income-tax Officer to make a return 
of his income taxable under the Income-tax Act (VII of 1918) 
under section 17 (2) read with section 2, clause (13). He 


- submitted a return for the years 1919-1920, 1920-1921 and 1921- 


1922, in which he showed the income derived by him from forests 
and fisherics. The Income-tnx Officer, on the basis of the return, 
proceeded to assess the income from forests and fisheries under 
section 18 -of the Act. The Rajah paid the tax on 5th July, 
1920, 25th April, 1921, antl 21st April, 1922. He brought the 
suit on 22th June, 1925 for the recovery of the three sums paid 
on the dates abovementioned ‘on the ground that the income 
from forests and fisheries derived ffom his permanently sét{led 
zamindari was not taxable under the Income-tax Act. 

The first point urged by Mr? Krishnaswami Aiyar for the 
appellant is that the income derived from a permanently settled 
estate is outside the scope of the Income-tax Act by reason of 
the Permanent Settlement Regulation XXV of 1802 and the 
sanad ‘issued under the Act, and, the act of the Income-tax 
Officer being ultra vires, he is entitled to a refund of the amount 
paid by him. In the view we take of the next point, it is un- 
necessary to discuss all the authorities bearing on this point in 
deail. In The Chief Commissioner of Income-tax v. Zamtndar < 
of Siîngampatti,' a Full Bench of this. Court held that, where the 
peishcush of a permanently settled estate was fixed in commuta- 
tion, not only of the rentals of the cultivated lands but also of 
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all igcome which might be derived from forests or fisheries, both 
under the terms of the sanad and of section 1 of Regulation 
XXV “f 1802, these incomes were exempt fronf further taxa- 
tion by the Government, and section 3 of the Income-tax Act 
did not abrogate this exemption. The learned Judges consider- 
ed the effect of the Permanent Settlement Regulation of 1802 
“and the terms of the grant to which the grant in the present case 
is similar and came to the conclusion that the income derived 
from forests and fisheries in the permanently settled estate was 
not liable to be taxed under the Income-tax Act. The learned 
Government Pleader attacks the correctness of this decision and 


contends that income from forests and fisheries is taxable unless , 


it comes within the exceptions provided in the Income-tax Act. 
He urges that there must be specific legislation exempting such 
income and that it cannot be exempted by implication. Sitting asa 
Division Bench, we are bound by the decision of the Full Bench. 
We may observe that we entirely concur with the reasoning and 
conclusion of the learned Judges who ‘were members of the Full 
Bench. Reliance is placed by the learned Government Pleader 
on Emperor v. Probhat Chandra Barua, Emperor v. Indu Bhu- 
san Sarkar; Emperor v. Probkat Chandra Baruat and Maha- 
rajadhiraj of Dkarbanga v. The Commissioner of Income-taz,’ as 
supporting his contention that The Chidf Commissioner of In- 
come-tax v. Zamindar of Singampatit’ was not correctly déctded. 
In Emperor v. Probhat Chandra Barua’ there was a difference of 
opinion between Rankin J. and Page Tis Page J., approving of the 
decision in The Chief Commissioner of Incomeiax v. Zamindur 
of Singampatt.* In Emperor v. Indu Bhusan Sarkar, The Chief 
Commissioner of Income- fax v. Zamindar of Singampattt and 
Maharajadhiraj of Dharbanga v. The Commissioner of Income- 
tax* were followed by a Bench of the Calcutta High Court. In 
Emperor v. Probhat Chandra Barua* there was a difference of 
opinion, two Judges approving the Madras view and three Judges 
following the view of Rankin, J., in Emperor v. Probhat Chandra 
Barua’ In Maharajadhiraj of Dharbanga v. The Commissioner 
of Income-tax * Dawson Miller, C. J., after an exhaustive exami- 
nation, of the Permanent Settlement Regulation and its effect 
observed: ¿“I see no reason to take a different view from that 

“held by the Madras High Court,” while Mullick, J., took a differ- 
ent view. We find this point in favour of the appellant. 








1. (1922) I.L.R. 45 Mad 518 (F.B.). 
2 (1924) I.L.R. 51 Cal. 504. 3 (1926) ILL.R. 53 Cal 524, 
4. (1927) I.L.R, 54 Cal. 863 (F.B.). 5. (1924) I.L.R. 3 Pat. 470. 
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It is contended by the learned Government Pleader that no 
civil suit wofild lie to recover an amount paid as income-tax. A 
civil suit is barred under section 52 of the Income-tax eAct of 
1918. If the tax was levied under the Act, no doubt a suit would 
be barred, but if the assessment was made in respect of an item 
of income which is not assessable under the Act, a civil suit 
would lie to recover it, inasmuch as the officer making the asses# 
ment had no jurisdiction to make it. In cases in which the 
Income-tax Officer has to decide whether a certain item of 
income is assessable or not, his decision cannot be said to be 
wira vires even if it is illegal. But, where a certain income is 
outside the scope of the Act, such as agricultural income or income 
not earned in or brought into British India, any assessment in 
respect of such income would be outside the scope of the Act 
and a civil suit to recover it would not be barred by reason of 
section 52. We do not discuss this point at length as we find the 
next point against the appellant. 

The next point is whether the appellant is entitled to recover 
the monty paid under a mistake of law. As already observed, 
three payments were made on 5th July, 1920, 25th April, 1921 
and 21st April, 1922 and the suit was brought on 22nd June, 1925. 
The suit in respect of the first two payments is clearly barred 
as il was brought more than three years after the date of pay- 
ment. As the Court of institution closed on 20th April, 1925 

- and re-opened on 22nd June, 1925, the last payment was within 
the period of limitation.” Granting that section 14 does not 
apply to the case, the questign is whether the amount paid on 
21st April, 1922 could be recovered in the circumstances of the 
case. It is well established that a payment made under 2 mis- 
take of law cannot be recovered, but it is urged for the appel- 
lant that the payment was made under duress or coercion and 
therefore the amount is recoverable. The decision in The Chief 
Commissioner of Income-tax v. Zamindar of Singampatti' was 
on 21st February, 1922. The assessment notice was dated, 
31st March, 1922 and payment was made on 21st April, 1922. 
The Rajah of Ramnad in his return of taxable income made 
in pursuance of the Income-tax Act included Wrongly the items 
of income derived from forests and fisheries. A 

He says this return was made owing to a mistake, and, oh 
the figures submitted by the Rajah, the Income-tax Officer 
assessed the income under the Income-tax Act. The question is 
whether the payment was made under duress in order to take it 
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out of the principle that payments under mistake of law cannot 
be retovered. It is contended for the appellant that the sending 
of notiae by the taxing authority and his assessment amount to 
duress or coercion inlaw. The Rajah, of his own accord, and, it 
may be, owing to ignorance of law, included, in the items shown 
as taxable under the Income-tax Act, the income from fisheries 
dnd forests and the Income-tax Officer on the basis of that return 
made the assessment under the Act. There is no evidence that 
the Income-tax Officer required the appellant to make a return of 
the income from forests and fisheries. The appellant like all 
other assessees was required to make a return of his income for 
purposes of Income-tax Act and if he chose to include in the 
return an item of income which was not assessable under the Act ` 
and if on the basis of that return the Income-tax Officer assessed 
the income, and, on notice being given, the assessee paid the tax, 
it cannot be said that it was paid under duress. In William 
Whiteley, Lid. v. The King? the facts were: William Whiteley, 
Ltd., who carried on a large business if which they employed a 
large number of assistants who had all their meals on the pre- 
mises and for the service of those meals they employed a large 
number of men as cooks and waiters, and on the suggestion of the 
Inland Revenue authorities that the waiters were “male servants” 
in respect of whom duties were payable ‘paid for a number ò 
years the duties in respect of such waiters. From 1903 they paid 
the duties with a protest that the waiters were not “male servants” 
within the meaning of the Act. In 1906 they refused to pay 
and upon proceedings “being taken for penalties, the Divisional 
Court held that the waiters were not “male servants” and that 
the duties were not payable.” They then preferred a petition of 
right to recover back the moneys so paid. Walton, J., held that 
the moneys having been paid under a mistake, not of fact, but 
of law, could not be recovered back either on the ground that 
they were paid under duress or compulsion or on the ground 
that they were paid in discharge of a demand illegally made 
under colour of an office. At page 745 he observes: 

“The suppliants knew all the facts They had present to their minds 
plainly, when these payments were made, that there was a question as to 
whether fipon such servants as those in question, duty was payable. They 
themselves raiséd that question and they paid the duties. They could have 
Tésisted payment. They must have known that if proceedings were taken 
for penalties, it would be open to them in such proceedings to raise the 
question as to whether the duties were payable or not as they did in fact 
in 1906, . . . . I think the most that took place was this, that the Officer 
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of Inland Revenue told the suppliants that in his opinion and in the opinion 
of the Commisgioners of Inland Revenue the duties were payable.’’ e 

With regard to the cases of duress,-the learned Judge 
observes after referring to certain passages- in Leake. on 
Contracts : 

‘Tn all those cases, in order to have that done which the person making 
the payment was entitled to have done without a payment, he had to make 
the payment and some one, who was bound to do something which tht 
person paying the money desired to have done, refused to do his duty unless 
he was paid the money. If in those circumstances money was paid, then it 
can he recovered back. There is an element of duress.’’ 


The appellant made the return thinking that he was liable. 
Whatever might have been the state of the law before 21st Feb- 
ruary, 1922, after the decision in Chtef Commissioner of Income- 
tax v. Zamendar of Singampattil it could not be said that there 
was any doubt as to the non-liability of income from forests and 
fisheries arising out of permanently settled estates. The-:notice 
of assessment was on 31st March, 1922. The appellant could 
have preferred an objection to the assessment on the strength of 
The Chief Commissioner of Income-iax v. Zamindar of Singam- 
pati’ and could have refused to pay the amount, even if he was 
unsuccessful in his representation to the Income-tax authorities 
that the income from forests and fisheries was not liable to be 
assessed under the Incomé-tax Act, and he chose to do none of 
these things- but paid the’ amount on 21st April, 1922, ñe., two 
months after the decision in The Chief Commissioner of 1 Income 
tax v. Zamindar of Singampatti.* In Slater v. Mayor, etc., of 

Surnley’ the facts were: A water rate £%15-4 for one quarter’s 
rate in respect of certain house? was demanded by the defendants, 
the sanitary authority, and paid by ¢he plaintiff, guch suum being 
5 per cent. on the gross rental of the houses. After this pay- 
ment, the defendants altered their basis of assessment from 
gross rental to rateable value as the proper basis of assessment, 
they being entitled to charge 5 per cent. on the annual 
value. If the rate had been calculated on the rateable value it 
would have been £7-3-10. The plaintiff brought an action in 
a County Court to recover the overcharge of £1-11-6, the dif- 
ference between the two sums, as being money paid under com- 
pulsion. There was no power to distrain for these rates (ex- 
cept when they did not exceed £1 a quarter which did not 
apply to the present case), but the defendants had the power 
‘to cut off the water-supply on non-payment of the rate. The 
County Court Judges held the payment torbe a compulsory one, 

AAN GAN a NE A eye naa a Ma 


1. (1922) I.L.R. 45 M. 518 (F.B.). 2. (1888) 59 L.T. 636, 
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as the defendants had the power to cut off water and gave 
judgment for the plaintiff, Cave and Wills, JJ., ‘held that the 
paymant was a voluntary payment and could not be recovered 
back. Cave, J., observed at page 639: 

“There is no case which lays it down that a payment under these 
circumstances is a compulsory payment. If it were so the consequences 
vould be very far-reaching. If that were so, no payment of rent to a 
landlord would be a voluntary payment.’’ 


Wills, J., observed: 

“(Tt seems to me, in these circumstances, that it is idle to sdy that 
there is anything like duress, there was nothing in the nature of a threat 
used; it is simply the ordinary case of a person raising a contention when a 
demand is made upon him. That is not sufficient to constitute duress so as 
to prevent a payment being a voluntary one.” 


The case would be different if for the purpose of getting 
an official act done a person pays something more than what is 
proper, for in order to get the act done he must pay the amount 
demanded otherwise the act would nat be done. In such cases 
it can be said that the payment is not a voluntary payment, nor 
is it a payment made under a mistake of law. The case in 
Hooper v. Mayor and Corporation of Exeter’ and the case in 
Steele v. Williams? are cases where, in order to get-a-certain 
thing done, the plaintiff had to pay the amount demandéd.- In 
Hooper v. Mayor. and Corporation of Exeter” the Corpgra- 
tion of Exeter exacted harbour dues from the plaintiff in res- 
pect of exempted articles. The plaiħtiff paid in ignorance of, 
the exemption. It was held that the plaintiff was entitled to 
recover back the money so paid. Lord Coleridge, C. J: 
obserted at page 458: $ . ' o 

“Brom the`case cited in the course of the argument it is shown that 
the principle has been Idid down thaf where one exacts money from another 
and it turns out that, although ‘acquiesced in for years, such exaction is 
illegal, the money may be recovered as money had and received since such 
payment could not be considered as voluntary so as to preclude its recovery.’’ 

The plaintiff in this case could not have landed his lime- 
stone, the article exempted, without paying harbour dues. In 
Steel v. Williams the facts were that the plaintiffs clerk ap- 
plied to the defendant, a parish clerk, for liberty to search the 
register book of burials and baptisms. He told the defend- 
ant that be did not want certificates, but only to make extracts. 
The defendant said the charge would be the same whether 
Wee 

8. (1887) 56-L.J.Q.B. (N.S.) 457: | 
9, (1853) 8 Exch, 625: 155 E.R. 1502. 
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he made extracts or had certificates, The clerk searched through 
four years and made 25 extracts, for which the defendant chatged 
him 3s. 6d. each and he accordingly paid the defendant £4-7-6. 
It was held first that the charge for extracts was illegal since 
6 and 7 Will IV. c. 86, S. 35 only authorises 4 charge for 
a search and for a certified copy and secondly that the payment 
was not voluntary so as to preclude the plaintiff from recover” 
ing back the excess. Parke, B., observed: 


“In-the first place I think that there is evidence that this payment 
was not voluntary but necessary for the exercise of a legal right, and further, 
I by no means pledge myself to say that the defendant would not have been 
guilty of extortion in insisting upon it, even without that species of duress, 
vis, the refusal to allow the party to exercise his legal right, but colore 
ofici.” 

Martin, B., observed: 

“It is the duty of a person to whom an Act of Parliament gives fees, 
to receive what is allowed and nothing more. This is more like the case 
„of ‘money paid without consideration—to call it a voluntary payment is an 
abuse of language.” ° 


In both these cases the plaintiff could not have got what 
he wanted without the payment, and therefore his payment could 
not be said to be voluntary, but a payment under duress. This 
point was the subject of decision by a Bench of this Court in 
a recent case. Ramesam and Jackson, JJ., held in C.RP. 
No. 535 of 1926 as follows: ; , 


“The Indian Law seems to be clear, namely, that a mistake, in the 


sense that it ıs a pure mistake as to law in India,gresulting in the payment 
by one person to another and making it inequitable that the payee should 
retain the money is no ground for relief.” 

They refer to an observation of Lord Sumner in Sectair 
v. Broughami®. The learned Lord observes : 

“There is now no ground left for suggesting as a recognizable 
‘equity’ the right to recover money in personam merely because it would 
be the night, and fair thing that it should be refunded to the payer.’’ 

We hold that the amount paid on 21st April, 1922 which is 
not barred under the three years’ rule was made under a mistake 
of law and of the general law of British India, applicable to all 
persons in appellant’s position holding permanently «settled 


estates, and therefore cannot be recovered. In the result the, 


appeal fails and is dismissed with costs. 


The respondent has preferred a memorandum of objections 
against the order of the Subordinate Judge disallowing his costs. 


— 


10, (1914) A.C. 398 at 456. 
R—98 


Rajah of 
Ramnad 


9 @ 
Secretary 
of State 

for India, 
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Wajah o3 Haying regard to all the circumstances in which these pay- 
ments were made we think that the plaintiff wa$ rightly held 
Sat, not liéble for the costs of the suit. The memorarfdum of objec- 
for Inda. tions is also dismissed. i 
° N.S. Appeal and Memo. of Objections dismissed. 





PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh.] 


PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, LORD 
SINHA, SIR JoHN WALLIS AND SIR LANCELOT SANDERSON. 


Tewari Raghuraj Chandra and others .. Appelants* (PIffs.) 


v. 

Rani Subhadra Kunwar and others .. Respondents (Defts.) 

P.C. Oudh Estates Act of 1869, S. 22, clause (5) as amended by Act III of 
Tori 1910—‘Brother’’—Meantng of, as regards Hindu talukdar—If mchides natu- 
Ragharaj ral or blood brother, where talukdar himself an adopted som—Sucoessvon 
Chandra —Scheme of Act as regards—Personal law of talukdar not excluded from— 
Peak "4 Son’? in both Acts—If includes adopted son, when wsed simpliciter—S. 22 
Subhadra ‘of ActtConstrection—Rational and orderly construction—A dopiton—T heory 
Kunwar, of Hindw Law as to—Natwral brother of adopted son—Right of, to succeed 


-t0 adopted son's estate in adoptive family. 

The word “brother?” in clause (5) of S. 22 of the Oudh Estates 
Act of 1869, as amentled by S. 14 of Act ILI of 1910, does not, in the case 
of a Hindu talukdar, who was himself the adopted son of the previous 
talukdar, include bis natural brother. E 

Acts I of 1869 and 41 of 1910 are not designed to force one arbitrary 
and unnatural line of succession on alf talukdars regardless of their family 
law, but are meant to be adapted to the circumstances of different classes 
of falukdars, except where an express deviation is made from the rules 
ordinarily applicable. 

In construing the Acts of 1869 and of 1910, the personal law appli- 
cable is the personal law as it exists at the time when the question in the 
suit has to be decided. 

5, 22 of the Act of 1869 must be read, so far as its language permits, 
so as to be rational and orderly, not so as to be arbitrary and capricious. 

The word ‘sori’? used simpliciter means in the Act sons by natural 

. generation and means nothing more. 

It is not true to say that by Hindu Law an adoptee only loses his con- 
sanguinity for purposes of succession. Adoption has been spoken of as 
“(new birth’’. Nor is the expression a mere figure of speech. The theory 
itself involves the principle ‘‘of a complete severance of the child adopted 
from the family in which he is born. . . and complete substitution into 
the adoptive family, as if he were born in it”. 


a = 


m *P.C. Appeal No. 48 of 1927. 2nd February, 1928. 
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Appeal No. 48 of 1927 from a judgment and decree, 
dated the 22nd March, 1926, of the Chief Court of ‘Oudh 
(Stuart, C. Ji, and Wazir Hasan, J.), which affirmed a jwdgment 
and decree, dated the 19th December, 1925, of the same Court 
in its Original Civil Jurisdiction (Ashworth, J.). ° 

The sole question for determination on the appeal to His 
Majesty in Council was as to the meaning of the word ‘brothet’ 
in clause (5), S. 22 of the Oudh Estates Act, 1869, as amend- 
ed by the Oudh Estates (Amendment) Act III of 1910. The 
contention of the appellants was that it included the natural 
brother of a person adopted by a Hindu; both Courts in India 
held to the contrary. See 94 Indian Cases 294 and 95 Indian 
Cases 798, where the judgments of Ashworth, J., and of the 


learned Judges of the Court of Appeal (Stuart, C. J., and . 


Wazir Hasan, J.), are fully reported. 

Lowndes, K. C. and Dube for appellants. 

De Gruyther, K. C., Mott Lal Nehru and Hyam for 
respondents. . 

2nd Feb. 1928. Their Lordships’ judgment was delivered 
by . 
Viscount SuMNER.—This appeal relates to the rules of 
succession laid down for certain Taluqdari estates in Oudh 
under Acts passed by the Legislative Council for the United 
Provinces, namely, Act I of 1869 (the Oudh Estates Act) and 
“the amending Act [I gf 1910. The Chief Court of Oudh, 
affirming the decision’ of Ashworth, J., sitting on the original 
side of the same Court, decided in favour of the respondents 
as against the appellants’ claims tg a disputed eu succession to the 
Taluga Sissendi. e 

Raja Chandra Shekhar, Taluqdar of Sissendi, died intes- 
tate on the 12th February, 1923, leaving a widow, the first of 
the present respondents, who subsequently obtained mutation 
of names of his properties and is in possession of them. Raja 
Kashi Prasad, a Hindu governed by Mitakshara Law, had been 
the Taluqdar when the earlier Act was passed, and his name 
was duly entered in respect of Sissendi in the Lists 1, 3 and 5, 
which were drawn up pursuant to S. 8 of “the Oudh Estates 
Act, 1869. . 

In 1866 Raja Kashi Prasad, being childless, adopted Ram 
Krishna, the second son of his first cousin, Madho Prasad, 
then under five years old, and gave him. the name of Chandra 
Shekhar. In 1873 he executed a registered non-testamentary 
document, in which he gave directions for the up-bringing af 


° ' 
“780 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


the boy, and particularly laid stress on his complete separation 
front Madho Prasad and his descendants. He “died on the 
28th Amgust, 1873, and Raja Chandra Shekhar sticceeded him. 


In the present suit the plaintiffs were members of the family 
of Madho Prasad, namely Krishna Narain, grandson of Ram 
Chandra, the eldest son of Madho Prasad, and two brothers of 
Ram Chandra, namely, the third and fourth sons of Madho 
Prasad. As primogeniture was the family rule of descent the 
appellant to whom the Taluga would pass, if this appeal were 
to succeed, is Krishna Narain. 

‘Fhe appellants’ contention is that on the death of Raja 
Chandra Shekhar the estate descended in default of male lineal 
descendants, of whom he had none, to the senior male lineal 
descendant of Ram Chandra, who was by birth the eldest natu- 
ral brother of Raja Chandra Shekhar. This, it is said, is the 
effect of S. 22 (5) of the Oudh Estates Act, as amended by 
S. 14 of Act ITI of 1910. 

The new S. 22, which that Act ‘introduced into the Act 
of 1869 in lieu of the S. 22 originally enacted, is a list of per- 
sons, described in terms of their relationship, immediate or 
remote, to some predecessor, and set out in the order in which 
they will take the inheritance on the failure or in default of the 
persons previously described. It is not, like the original S. 22, 
confined to a list df described persons in the order of succes- 
sion, but has provisos and explanations interpolated into it, 
The substance of both, however, is the same. For powers or 
obligations conferred by the Acb over and above the general 
law applicable, one must logk elsewhere. 

{n this s€quence, the first three clauses describe “sons” 
and their lineal descendants, who take in the following order : 
(1) the eldest son of the original Taluqdar surviving his father; 
(2) his lineal descendant, in case he has predeceased his father; 
and (3) if he has died in his father’s lifetime leaving no male 
lineal descendants, the younger sons of the original Taluqdar 
according to their respective seniorities. Failing all such per- 
sons, clause (4) brings in such person as the original Taluqdar 
shall haye adopted and his lineal male descendants. 

It is to be remarked here that, unlike Clause (5) in the 
original Act, which the present Clause (4) replaced, Clause (4) 
says nothing about the mode or circumstances of the adoption, 


_ but is generally applicable to any form of adoption. In the 


former Act, clause (5) simply introduced into the order of 
succession the Mahomedan adoptions, which by the subsequent 


|] e 
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S. 29 were brought into existence in a statutory docugen- 
tary form, without religious or other ceremonies. Clause (4) 
in the new Att brings into their place in the order of Succes- 
sion adoptions, both Mahomedan and Hindu, for the old S. 29 
is amended and enlarged and all adoptions are now required 
to be completed by written documents subsequently register- 
ed. Thus the reference to persons adopted in the amendef 
clause (4) is general and covers all adopted persons, the defini- 
tion of the form, which makes them adopted persons, being 
now relegated to the altered S. 29, except that, in the case of 
adoption by a widow, a proviso is anomalously attached to 
Clause (7) of S. 22, prescribing the conditions to be observed 
by her, which would more regularly have formed a further addi- 
tion to the altered Clause (29). 


The result, however, of the alterations made by the Act of 
1910 is that adopted sons, whether in Hindu families or other- 
wise, being now separately introduced into the succession, “sons” 
in Clauses 1, 2 and 3, do not include adopted sons, although a 
change in the general Hindu Law of succession results from 
the change in the Act. Under the Act of 1869, Hindu adopt- 
ed sons came in either as sons under the first three clauses or 
under Clause 11, the latter being barely credible. Under that 
_ of 1910, all sons adopted by men come under Clause (4) and by - 
widows under Clause (7). The resultant alterations in general 
Hindu Law are déliberate,and are considerable. ` ete ST 


The appellants have thus made good ¢he first step in their 
argument, namely, that “son’* used simpliciter, means in this 
legislation sons by natural generatiog, and means nothing more. 
Their second step is that “brothers” likewise in Clause 5 means, 
or it is better to say includes, blood brothers. The Act, they 
say, is expressed in English; is its own dictionary; and, where 
its prescriptions are verbally clear, is not to be explained or be 
clouded by any implication from personal law. Is this construc- 
tion made out? 

There is here nothing corresponding to the sub-sections 
dealing with “sons” to show that the word “brothers” must have 
a limited meaning in Clause (5) as if brothers through adoption 
were, as adopted sons are, specifically dealt with, atd the ques- 
tion in the present case is whether it can or cannot be predicat- 
ed of, say, Ram Chandra, that he was a “brother” of Chandra 
Shekhar within the meaning of Clause (5). Prima facie he was, 
for the unqualified word “brother” would seem to include, at 
any rate, a brother by blood, though the context may introduce e 
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some exception or limitation upon it. With “son” the ques- 
tion was whether the word included a son by adéption. With 
“brotker,” the question is whether the word may not be, in 
certain cases, determined not by the birth relationship, but by 
the adoptive relationship of the Taluqdar, the succession to whom 
is in question. 

The Act, it is true, with its amending Act, applies to Taluq- 
dars of different races and religions, Hindus, Mahomedans, 
Sikhs and Christians. It governs the succession not to property 
generally, but specifically to taluqdari estates. It lays down in 
S. 22 an order of succession, which is in form the same for all, 
but it uses words for the principal relationship, which have a 
different sense according as they are used of one community or 
another. 

Words of relationship in connection with a law of in- 
heritance differ in their signification and content, according as 
their context is an inheritance in one community or an inheritance 
in another. Legitimacy, adoption, and lawful wedlock, all of 
which involve legal conceptions, are terms which will vary in 
meaning according to the law of the community, with which in 
the given case the Act is concerned, and although to some ex- 
tent the Act lays down express prescriptions on these subjects, 
this is not always so. Thus, “words expressing relationship 
denote only legitimate relatives,” irrespective of natural rela- 
tionship in blood. Adoption of a son is a right conferred by 
the legislation on Mahomedans, in a form involving a statu- 
tory procedure, to which are added the requirements, if any, 
impesed by the personal law of the adopter. Wife and widow, 
terfos which "are not defined or explained, involve, of course, 
the relevant laws of matrimony, under which they were duly 

` espoused, and in S. 22 the words “brother” and “male agnate” 
apply only to *agib-ul-tarfain, and the word “widow” only to 
a woman belonging to the aMl-i-bradari of her deceased husband. 
All these are matters of the personal law of the individual, to 
whom the succession is to be established, and the Act itself in 
some cases recognised the necessity for taking account of such 
personal law, as, for example, S. 13 (1) of the Act of 1869 
(displaced, ‘however, by the amending Act of 1910), where part 
“of the limitations on a taluqdar’s power of bequest is to be 
found in the ordinary law to which persons of the testator’s tribe 
and religion are subject; S. 22, cl. (11), as amended in’ 
1910, where the succession is given to “such person as would 
e have been entitled to succeed to the estate under the ordinary 
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law to which persons of the religion and tribe of such taluqdar 
are subject,’*and S. 31, by which a taluqdar is allowed to make 
a formal decmration “that he is desirous that his estateeshould 
in future be held subject to the ordinary law of succession, to 
which members of his tribe or religion are subject.” 

These express references to the personal law of the taluqdar 
concerned cannot be read as exclusive of the implication of a ré 
ference to personal law where, as in the case of differing relation- 
ships described by the same word, the actual content of the word 
may vary according as the taluqdar belongs to one tribe, commun- 
ity or religion or another, and they serve to show that these Acts 
are not designed to force one arbitrary and unnatural line of 
succession on all taluqdars regardless of their family law, but are 
meant to be adapted to the circumstances of different classes of 
taluqdars, except where an express deviation is made from 
the rules ordinarily applicable. 

It is also worthy of mention that under the amended S. 22, 
Clause (11), the cases "of descent to a single person among 
persons (4) some of whom are connected by blood relationship 
and some by marriage, (fi) some of whom are related by the 
whole blood and some by the half blood, and (tit) some are re- 
lated through males and some through females, are systematical- 
ly provided for, but no mention is made of the case where the 
single person is ore of several, who stand’ in the relation of 
brothers to the taluqdar, some by birth and sore by adoption. 
Furthermore, under the head of maintenance of relations, S. 26 
provides for allowances to brothers and minor sons of the de- 
ceased without any words to suggest that the estate is liable to 
persons outside the limits of the family in whith the takiq is 
held, while by S. 20 the power of bequest to religious or charita- 
ble uses is restricted in words, which protect a brother and a 
nephew, who is the naturally born son of a brother, of the 
taluqdar, but, excluding as they do an adopted son of a brother, 
show an intention pro tanto to provide for family claims in 
preference to claims, which only arise in consequence of an 
adoption. 

The last question is: “What in truth is the rule of Hindu 
Law—the personal law of Raja Chandra Shekhary—in its bear- 
ing on Krishna Narain’s claim to inherit on his death as the 
senior direct descendant of Raja Chandra Shekhar’s eldest-born 
brother?” It is contended that Hindu Law, properly understood, 
contains nothing which militates against’ the right of a born 
brother to be the brother, whose statutory right of succession is, 
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provided for by S. 22 (5) of 1910. The matter, it is said, does not 
depeAd on the rights of succession, as a member of a new 
family by adoption, which Raja Chandra Shekhar might have 
had to properties belonging to other members of the house of 
Sissendi, button the survival of the blood relationship for the 
legal purposes of Hindu Law between Raja Chandra Shekhar 
and his brothers born. Unless it can be said that in law the 
effect of the adoption of Raja Chandra Shekhar was to make 
Ram Chandra no longer his brother, then by the explicit words 
of the enactment, Ram Chandra’s lineal descendant and no other 
was next in succession to him. 


It is quite true that for certain purposes the blood relation- 
ship of an adopted Hindu remains real and binding after the 


adoption. For example, his born sister is within the prohibit- 


ed degrees of affinity. It is true also that authoritative texts 
of the writings, in which the Mitakshara law was originally 
expressed, dwell on the matter of inheritance and succession 
in connection with adoption in a wayethat leaves some of the 
consequences of adoption unexpressed. They define the rights 
of the person adopted as a member of his adoptive family, but 
they do not in terms complete the matter by prescribing his 
entire expulsion from his original family and the severance of 
his-born brothers from him and from the name of brother for 
all purposes connected with succession to property. Hindu Law, 
however, has not stood still. Those texts have been elucidated 
and applied since 1869 in a great nùmber ‘of decisions which 
have authoritatively settled the law, and in construing the Acts 
the personal law applicable, when once it is held that the Acts 
imply*the application of perfonal law, is the personal law as it 
exists at the time when the question in the suit has to be decided. 


It is not true to say that by Hindu Law an adoptee only 
loses his consanguinity for purposes of succession. Adoption 
has been spoken of as “new birth” in many cases, a term sanc- 
tioned by the theory of Hindu Law. Nor is the expression a 
mere figure of speech. The theory itself involves the principle 

“of a complete severance of the child adopted from the family in 
which he is born’. . . . and complete substitution into the 
adoptive family, as if he were born in it” (Nagindas Bhugwan- 
das v. Bachoo Hurkissondas'). “The fundamental idea is that 
the boy given in adoption gives up the natural family and every- 
thing connected with the family” (Dattatraya Sakharan v. 


1. (1915) L.R. 43 LA. 56 at 68 : LL.R. 40 Bom. 270 : 30 M.L.J. 193 (P.C.). 
LA 
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Govind Sambhaji). As has been more than once observed, the 
expressions “‘tivilly dead or as if he had never been born in the 
family” are net for all purposes correct or logically applicable, 
but they are complementary to the term “new birth.” It is not 
merely the ceremonies for the natural father, who has given, or 
for the adoptive father, who has taken, a son in adoption that 
are involved, but those for the ritual number of ancestors if 
each case. “Let no man give or accept an only son, since he 
must remain to raise up a progeny for the obsequies of ancestors. 
He who means to adopt a son,. . . may receive as his son 
by adoption, even one remotely related. . . The class eught 
to be known, for through one son the adopter rescues many an- 
cestors” (Vasishtha, cited in Mayne’s “Hindu Law,” para. 107). 
Consideration of the intimate connection, which primitive Hindu 
Laws established between the funeral offerings and ceremonies 
on behalf of the dead and the right of succession to his property, 
will show that ceremonially the adopted son only becomes new- 
born in the family of hi$ adoptive father, so as to be qualified 
to provide efficaciously the offerings of which the dead have need, 

by first dying in the family of his birth, out of which he is given 
by his natural to his adoptive parent, and in which his offerings 
will be no longer efficacious or desired. If such a person’s natu- 
ral brother were to be made-the heir to the talug, how could he, 
still a member of the family of his birth and bound to make the 
necessary offerings for his own ancestors, be qualified to do the 
same thing for his brother and his adoptive father and that 
father’s immediate predecessorg? If he cannot, how is the legal 
theory squared with the termination of the ceremonies in the 
family into which the son was adopted? Their Lordships think 
that these considerations are conclusive. 


They would add that the argument demands a construction, 
which it is wholly unreasonable to put upon the word “brother,” 
having regard to the scheme and subject-matter of the legislation 
itself. The object was to provide a fixed canon of succession, 
applicable indefinitely in futuro, and applicable also to families 
of different races, tribes and religions. The Act of 1869 was the 
result of discussions and negotiations, which took placesat Cal- 
cutta in 1868, the parties to which in general ternfs are known 
(Pertab Narain Singh v. Subhao Kooer*). For what reasons 
this particular sequence of successions was adopted their Lord- 





2, (1916) I.L.R. 40 Bom. 429 at 435, 
3, (1877) L.R. 4 I.A. 228 at 238: I.L.R. 3 Cal 626 (P.C). 
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ships do not affect to know, but this at least is clear, that it was 
dont on some definite view of sound and consistent policy. Hindu 
Law, dt is true, is in not a few instances deliberately departed 
from, but there could be no rational object in devising a mongrel 
rule of succession and construing it exclusively in the sense of 
the English terms used in expressing it. The section must be 
‘ead, so far as its language permits, so as to be rational and 
orderly, not so as to be arbitrary and capricious. The appellants’ 
interpretation would make the provision cut across the recognis- 
ed principles of Hindu Law on the subject without approximat- 
ing to the law of any other community; would exclude some 
persons by mere chance without in any way securing proprietors 
more competent or loyal than those, whom the regular law of i 
succession would bring in, and would produce confusion instead 
of order and discontent instead of satisfaction. 

Their Lordships will accordingly humbly advise His Majesty 
that this appeal ought to be dismissed with costs. 

Solicitors for appellants : T. L. Wilson & Co. 
Solicitors for respondents : Barrow, Rogers & Nevil. 

K. J. R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT: — THE LORD CHANCELLOR, VISCOUNT HALDANE, 
Lorn ATKIN, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON. 


Kishan Singh ..  Appellant® 
v. . 
The King-Emperor .. Respondent. 


Criminal Procedure Code (V of 1898), S. 439 (4)—Applicability—A cquit- 
tal—Finding of—Alteration into one of comviction—Revision—Jurisdiction 
of High Court in—Sub-section not confined to cases of complete acquittal. 


In a case in which the appellant was acquitted of the charge of murder, 
and convicted of the offence punishable under S. 304, Indian Penal Code, 
by the Sessions Judge, the Local Government preferred a revision to the 
High Court, praying that the appellant might be convicted of the offence of 
murder under S. 302, Indian Penal Code, though the Local Government 
could, under S. 417, Criminal Procedure Code, have appealed against the 
acquittal The High Court in revision altered the conviction into one under 
S. 302, Indian Penal Code. 





*P.C. Appeal No. 49 of 1928 2nd July, 1928 
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Held, that in view of sub-section (4) of S. 439, Criminal Procedure Code, 
the High Courtehad no jurisdiction in revision to convert the tral Juége’s 
finding of acquittal on the charge of murder into one of conviction of 
murder. 

S. 439, sub-section (4) is not confined to cases where the trial has ended 
in a complete acquittal of the accused in respect of all charges or offences. 
It applies to a case where the accused has been acquitted of a major offence, 
though convicted of a minor offence. 4 


Re Bali Reddi, (1913) IL.R. 37 Mad. 119 disapproved in so far as it 
was intended to lay down a different rule. 

Appeal No. 49 of 1928 by special leave from a judgment 
and order of the High Court, Allahabad (Walsh and Kepdall, 
JJ.), dated the 31st October, 1927, which, on an application for 
* revision by the Local Government, convicted the appellant of an 
offence punishable under S. 302 of the Indian Penal Code 
(murder) and sentenced him to death. 


Wallach for appellant. 
Dunne, K. C. and K. Brown for respondent. 
2nd July, 1928. Their Lordships’ judgment was delivered by 


SIR Lancetot SANpERSoN.—By His Majesty’s Order in 
Council, dated the 22nd of March, 1928, special leave to appeal 
against a judgment of the High Court of Judicature at Allaha- 
bad, dated the 31st of October, 1927, was granted-to the appellant. 


On the 18th June, 1927, the appellant, Kishan Singh, was 
„charged by a Magistrate of the First Class.as follows:—. : 
“That you on or about the 20th day of March, 1927, at Bharthwa did 


commit murder by intentionally causing the dekh of Kuber Singh and, 
Shoran Singh and thereby committ€d an offence punishable under S. 302 
of the Indian Penal Code, and within the cognizance of the Coyrt of 
Session. e © 

And I hereby direct that you be tried by the said court on the said 
charge.’? ? 


He was tried on the said charge by the Additional Sessions 
Judge of Aligarh, with the aid of four assessors, and on the 
31st of July, 1927, the learned Judge delivered his judgment. He 
recited the finding of the assessors as follows :— 


“Al the assessors are unanimously of the opinion that the accused 
was guilty under section 304, Indian Penal Code, and in their opjnion the 
story about the rath was a false one and the accused had shọt down Kuber 
Singh as he had seen him cohabiting with his own wife. They were alan of 
opinion that both Shoran Singh and Kuber Singh were shot by Kishan 
Singh with his gun and the gomdasa story was a got-up one and the gondasa 
was never used by the accused in order to kill Skoran Singh They were 
also of the opinion that in the struggle which ensued between Kishan Singh 
and Shoran Singh the gun went off and shat Shoran Singh.’ 
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une learned Judge concluded his judgment by saying : 


‘í Agreeing with all the assessors I find the accused guilty under 
S 304,ndian Penal Code, for committing both the said “murders. I sen- 
tence him to three years’ rigorous imprisonment for the murder of Kuber 
Singh under & 304, Indian Penal Code, and I sentence him to five years’ 
rigorous imprisonment for the murder of Shoran Singh with his gun 
ynder S 304, Indian Penal Code; both the sentences to run concurrently ’’ 


Although the learned Judge in the above-mentioned part of 
his judgment spoke of the “murder of Kuber Singh” and “the 
murder of Shoran Singh,” it is clear that the sentence was pass- 
ed under S. 304 of the Indian Penal Code. That section deals 
with culpable homicide not amounting to murder, and it must 
thérefore be taken for the purposes of this appeal that the offence 
of which the appellant was found guilty by the learned Judge 
was culpable homicide not amounting to murder. _ 


The charge, as already stated, was that the appellant had 
committed an offence punishable under S. 302 of the Indian 
Penal Code, viz., murder. ‘ 


It is, however, provided by S. 238 (2) of the Code of 
Criminal Procedure that when a person is charged with an offence 
and facts are proved which reduce it to a minor offence, he may 
be convicted of the minor offence, although he is not charged 
with it. . 

- It was, therefore, legitimate for the learned Judge to con- 
vict the appellant of thé offence punishable under S. 304 of the 
Indian Penal Code, Wiz, culpable homicide not amounting to 
murder, although there was no charge in respect of that offence 
framed against the appellant. 

The learned Judge did not record an express finding of 
acquittal in respect of the charge of murder, but their Lordships 
are of opinion that the conclusion at which the learned Judge 
arrived amounted to an acquittal in respect of that charge. 

The only charge framed against the appellant was one of 
murder; he certainly was not convicted of murder. On the 
contrary, he was found guilty of culpable homicide not amount- 
ing to murder. ° 


The appeal, therefore, must be decided upon the assumption 


-that the appellant was acquitted of the charge.of murder, and 


that he was convicted of the offence punishable under S. 304 of 
the Indian Penal Code. 


On the 23rd of September, 1927, the Government advocate, 


, on behalf of the Local Government, filed an application for 


' || 
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revision of the judgment of the learned Additional Sessions 
Judge of Algarh. ® 
The groands of the application were as follows:— 
1. That on the evidence the accused should have been 
convicted under S. 302, Indian Penal Code. ° 
2. That the sentence passed on the accused is inadequate. 
The application concluded as follows:— 


“It is therefore prayed that the conviction be allowed 
and the sentence passed on the accused be enhanced.” 


The learned counsel, who appeared for the respondent, argu- 
ed that the word “altered” should be read instead of the word 
“allowed,” whereas the learned counsel for the appellant sug- 
gested that the word “revision” should be read instead of the 
word “conviction.” 


It is not necessary to consider this matter further, for their 
Lordships are of opinion that, having regard to the terms of the 
first ground, there is nd doubt but that the main object of the 
application for revision was to obtain a conviction of the accus- 
ed in respect of the offence punishable under. S. 302 of the 
Indian Penal Code, viz., murder. 


The application for revision was decided by the High Court 
of Judicature at Allahabad on the 31st of October, 1927. ` 


The learned Judges, having considered the evidence, came 
to the conclusion that there had been a miscarriage of justice 
in the trial court. They accepted the application and directed 
that the conviction of the appellant, Kishan Singh, should be 
altered to a conviction under S. 3@2 of the Indian Pena? Code, 
and they sentenced him to death. 


The main argument on which the learned counsel for the 
appellant relied was that the appellant had been acquitted by the 
Trial Judge of the charge of murder, that the Local Govern- 
ment had not appealed from the acquittal of the appellant in 
respect of that charge, as they might have done under S. 417 of 
the Code of Criminal Procedure, 1898, that inasmuch as the 
Local Government had not appealed against*the said gcquittal, 
the learned Judges of the High Court should net have enter- 
tained the application for revision at the instance of the Local 
Government, and that in any event, even if it was open to the 
High Court to entertain the application for the purpose of en- 
hancing the sentence in respect of the offence punishable under 
S. 304 of the Indian Penal Code, of which the appellant had beeg 


4 | 
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convicted, the learned Judges had no jurisdiction to cdnvert the 
findiag of acquittal on the charge of murder into ome of convic- 
tion. 


e e 

As already stated, their Lordships are of opinion that the 
appellant was acquitted by the learned Judge who tried the case, 
in respect of the charge of murder. 


> They are further of opinion that the Local Government 
could have appealed to the High Court against that acquittal 
in pursuance of the provisions of S. 417 of the Code of Cri- 
minal Procedure. 


It is clear that the Local Government did not appeal against 
the acquittal. 


The procedure adopted by the Local Government was to 
present an application for revision. 


The sections of the Code of Criminal Procedure, which are 
material to the application for revision, are 435 (1) and 439 (1), 
(4) and (5). 


Section 435 (1) relates to the power to call for records of 
inferior courts and is as follows:— 

“435. (1) The High Court or any Sessions Judge or District Magis- 
trate or any Sub-divisional Magistrate empowered by the Local Govern, 
ment in this behalf, may call for and examine the record of any proceeding, 
before any inferior Criminal Court situate within the local limits of its or 
his jurisdiction-for the purpose of satisfying itself or himself as to the 
correctness, legality or propriety of any finding, sentence or order recorded 
or passed, and as to the regularity of any proceedings of such inferior 
Court and may, when calling for such record, direct that the execution of 
any sentence be suspended and, if the*accused is in confinement, that he 


be relegsed on bail or on his own bond pending the examination of the 
record?” . 


Section 439 relates to the High Court’s powers of revision 
and sub-sections (1), (4) and (5) are as follows :— 
‘439, (1) In the case of any proceeding the record of which has been 
called for by itself or which has been reported for orders, or which other- 
= wise comes to its knowledge, the High Court, may, in its discretion, exercise 
any of the powers conferred on a Court of Appeal by sections 423, 426, 
e 427 and 428 or on a Court by section 338, and may enhance the sentence; 
and when the Judges composing the Court of Revision are equally divided 
in opiniom, the case shall be disposed of in manner provided by section 429. 

(4) Noting in this section applies to an entry made under S. 273, 
‘Or shall be deemed to authorise a High Court to convert a finding of acquittal 
into one of conviction. 

(5) Where, under this Code, an appeal lies and no appeal is brought, 
no proceedings by way Of revision shall be entertained at the instance of 
the party who could have appealed.’’ 

A : 


PE BF. 28: 
pepi 


` 
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Their Lordships are of opinion that in view of the provi- 
sion contained in S. 439, sub-section (4)—+that nothing in “that 
section shall be deemed to authorise a High Court to comvert a 
finding of acquittal into one of conviction—the learned Judges 
of the High Court, who were dealing only with tHe application 
for revision, had no jurisdiction to convert the learned Trial 
Judge’s finding of acquittal on the charge of murder into one of 
conviction of murder. 

. Their Lordships’ attention was drawn to a decision of the 
Madras High Court in Re K. Bali Reddi and others? in which, 
amongst other matters, it was decided that S. 439, sub-section 
(4), must be construed as referring to cases where the trial has 
ended in a complete acquittal. 

The reason of that decision was that any other construction 
would be inconsistent with the power to “alter the finding” 
given to the Court as a Court of Revision by virtue of its power 
to exercise the powers conferred on a Court of Appeal by section 
423 (b). : 

It should be noted that the facts of the cited case are differ- 
ent from the facts of the present case, inasmuch as in the Madras 
case the accused had appealed to the High Court against their 
conviction under Ss. 147 and 304 of the Indian Penal Code, 
and the High Court, as a Court of Revision, had given them 
notice to show cause why they should not be convicted of murder 
and be sentenced for that offence. o 

It is not necessary on the present ocasion for their Lord- 
ships to express any opinion Whether the facts of the cited case 
would justify the decision at which,the learned Judges arrived. 
Their Lordships, however, do think it necessary ‘to say that if 
the learned Judges of the High.Court of Madras intended to 
hold that the prohibition in S. 439, sub-section (4) refers only to 
a case where the trial has ended jn a complete acquittal of the 
accused in respect of all charges or offences, and not to a case 
such as the present, where the accused has been acquitted of 
the charge of murder, but convicted of the minor offence of 
culpable homicide not amounting to murder, their Lordships 
are unable to agree with that part of their decision. The words 
of the sub-section are clear and there can be no ‘doubt as to, 
their meaning. There is no justification for the qualification 
which the learned Judges in the cited case attached to the sub- 
section ° A 
SSeS 

1, (1913) LL.R. 37 M. 119, $ 





P l 
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The High Court of Allahabad, in the case of The Emperor 
v. Sheodarshan Singh? and the High Court of Bombay in the 
case of The Emperor v. Shivputraya Durdundaya’ dealing with 
the provisions of S. 439 (4), arrived at a conclusion contrary 
to that of the Madras High Court in the case hereinbefore cited. 

The head-note of the Allahabad case is as follows:— 

“An accused person was charged with both murder and culpable 
homicide not amounting to murder. He was acquitted on the former charge 


and convicted on the latter. On a perusal of the sessions statement, notice 
was sent to the accused to show cause why he should not be convicted of 


murder and punished accordingly. 

“Held, on return of the notice, that the High Court had no power, 
except through the medium of an appeal on behalf of the Local Govern- 
ment, to conyert the acquittal into a conviction. ’’ 


The learned Judges in giving judgment said as follows:— 

‘We cannot, however, change the conviction into a conviction for 
murder Sheodarshan Singh was acquitted by the Sessions Judge of the 
offence of murder and we cannot in revision convert a finding of acquittal 
into one of conviction. The only method by which it would be possible 
to obtain a conviction of murder would be by an appeal by the Government 
against the acquittal’’ 

Their Lordships are of opinion that the above is a correct 
statement of law; it is indeed no more than a repetition of 
the provisions of the material sections of the Code of Criminal 
Procedure. | 

It was contended further by thedearned counsel for the res- 
pondent that it was®open to the High Court to entertain the 
application for revision at all evénts so far as it was an applica- 
tion ¢hat the sentence passed upon the appellant in respect of 
the ‘offence, of which he had been convicted, should be enhanc- 
ed; and he asked their Lordships to remit the case to the High 
Court of Allahabad in order that the application that the sen- 
tence in respect of the offence under S. 304, Indian Penal Code, 
should:be enhanced, might be heard and disposed of. 

Their Lordships do not express any opinion on the facts of 
this case, or upon the decisions arrived at by the two Courts in 
India in respectethereof, or upon the adequacy of the sentence 
passef upon the appellant by the learned Judge who tried the 


case 


In the circumstances of this case, however, their Lordships 
have come to the conclusion that it would not be right to remit , 





2. (1922) ILR 44 All 3342. 
3. (1924) I.L.R. 48 Bom. 510. 
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it to the High Court for further consideration solely upon the 
question whether the sentence in respect of the offence, of Which 
the appellant was convicted, should be enhanced. ° 
Finally, it was urged by the learned counsel on behalf of 
the respondent that even though the learned Judges of the High 
Court had no jurisdiction on the application for revision to con- 
vert the order of acquittal on the charge of murder into one of 
conviction, there had been no injustice done to the appellant, for 
the Local Government could have appealed to the High Court 
against the acquittal, that the time for appealing had not expired, 
and that the High Court upon such appeal would have had 
. before it the same materials as were before the Court on the 
application for revision, and the appellant could and would hav 
been convicted of murder. h or 
Their Lordships cannot accept that argument. - 
They are of opinion that the learned Judges of the High 
Court in converting the finding of acquittal of the appellant on 
the charge of murder into one of conviction, and in, sentencing 
him to death on the application for revision, were acting without 
jurisdiction, and in such circumstances it is‘impossible to hold 
that no injustice was done. en 
Their Lordships are of opinion that this casé’comes within 
the exception to the rule stated in the judgment of Lord Watson 


in In. re Diett. on saat woe Sh tens See : : 
This appeal, therefore, should- be allowed, the judgment 
and order of the High Court should be set aside, and the judg- 
ment and order of the learned Additional Sessions Judge should 
be restored, and their Lordships wil#humbly advise His* Majesty 
accordingly. f a MA 


Solicitor for appellant “H.S. L. Polak. ° © <= 
. Solicitor for respondent : Solicitor, India Office. 


K. J. R. Appeal allowed. 





aaa una aa 





4 (1887) 12 App. Cas. 459 at 467, |, 
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[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE At MADRAS. 


PRESENT — SIR Murray Coutts TROTTER, Kt., Chief 
Justice, Mr.-JUSTICE RAMESAM AND MR. JUSTICE PAKENHAM 
WALSH. 


Weerappa Chettiar ..  Appellant* (Plaintif) 
v. 
Subrahmania Aiyar and others .. Raspondenis (Defts.). 


Transfer of Property (Amendment) Acts of 1926 and 1927—Restros- 
pective—Signamres of Registering Officer and of identifying witnesses afis- 
ed to registration endorsement—If sufficient attestation within meaning of 
Transfer of Property Act and of amending Acts. 


Held by the Full Benah—The Transfer of Property (Amendment) Acts 
XXVII of 1926, X of 1927 and XII of 1927 are retrospective. 


The signatures of the Registering Officer and of the identifying wit- 
nesses affixed to the registration endorsement under Ss. 58 and 59 of the 
Indian Registration Act amount to sufficient attestation within the meaning of 
S. 59 of the Transfer of Property Act and &s subsequent amending Acts. 

Appeal against the decree of the Court of the Subordinate 
Judge of Negapatam, dated 19th November, 1923, in O.S. No. 14 
of 1921. 

T. V. Venkatarama Aiyar for T. V. Ramanatha Aiyar 
for appellant. 


T. V. Muthukrishna Aiyar for N. Muthuswami Aiyar, T. S. 
Subramania Aiyar and T. S. Srinivasan for respondents. 

The Court (The Chief Justice and Srinivasa Aiyangar, J.) 
made the following 

@rver.—Before determining the various questions of law 
that have been argued in this appeal it seems to us that it is 
necessary that findings should*be recorded and sent up by the 
Lower Court with regard to the following matters:— 

1. Whether the Sub-Registrar who registered the in- 
strumeént, Exhibit A in the case, made his signature in the regis- 
tration endorsement referring to the admission of execution by 
the executants of the document in the presence of the executants? 

2. Whether the witnesses who identified the executants 
before the Sub-Registrar were present when such admission of 
execution was made by the executants? 

3. Whether they or either of them made their signature 
in the presence of the executants? 

Time for returir of the findings is two months. 


a *Appeal No. 235 of 1984 - dth September, 1928 
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Ten days are allowed for objections. 
In somi liane with the above order, the Subordinate Judge 
of Negapatath submitted the following findings:— ° 
1. “that the Sub-Registrar who registered Exhibit A made his sig- 
nature in the registration endorsement referring to the admission of execu- 
tion by the executants of the document in the presence of the executants,’’ 
2, “that the witnesses who identified the executants of Exhibit à 
before the Sub-Registrar were present when the admission of execution of 
that document was made by the executants,’’ 
3. “that both the identifying witnesses made their signatures in the 
presence of the executants of Exhibit A.” 
After the receipt of the findings the Court (the Chief Jus- 
tice and Odgers, J.) made the following 
ORDER OF REFERENCE TO A FULL BENCH.—Sir Murray 
Coutts Trotter, Kt.—This appeal was argued before Mr. Justice 
Srinivasa Aiyangar and myself and we asked for findings on 
three points. The findings have come to hand, but it is pointed 
out by the learned vakils in the case that a point of law confronts 
us in limine, the disposal Df which might affect the appeal so as 
to render discussion of any subsidiary points unnecessary. The 
points are of considerable importance and relate to the position 
of a Registration Officer as a witness to a document which comes 
before him in his official capacity and to which he affixes his 
Signature. There is direct authority in Patna for the position 
“taken up by the appellant, the case of Soraia Prasad Tej v. 
Triguna Charan Rayi. “The decision in that case has been 
gravely doubted by Mr. Justice Carr in S. @f. A. R. A. L. Firm 
v. R. M. M. A. Firm”. The opinion of the Patna High Court 
is also supported in Radha Mohan Dutta v. Nripendra Nath 
Nandy”. The question is one of importance anf is likely to 
arise constantly, especially since the definition of “attestation” 
in the amending Act. It is one that is very likely to recur and 
one of the questions that will arise will be as to the effect of 
the amending Acts with their new definition of “attestation” 
which did not exist in the old Transfer of Property Act. In 
these circumstances, we think it best to refer the following ques- 
tions to a Full Bench:— : 
1. Whether Acts XXVII of 1926, X of 1927 and XII of 


1927 are retrospective in their nature so as to apply to docu- 


ments executed on a date prior to their coming into force? 
2. Whether the signatures of the Registering Officer and 
* of the identifying witnesses affixed to the Registration endorse- 


— 
1. (192) I.L.R. 1 Pat. 300. 2. (1927) LLR. 5 Rang. 772, 
e 


3. (1927) 47 CL.J. 118, 


F. B. 
D 
Veerappa 
Chettlar 


Coutts 
Trotter, C. J. 
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ment under Ss. 58 and 59 of the Indian Registration Act amount 
to sfifficient attestation within the meaning of S? 59 of the 


Transfer of Property Act read with the aforesaid amending 
Acts? 


> 3. Consequently, whether or no Appeal No. 170 of 1925* 
was rightly decided? ° 

* T. V. Venkatarama Aiyar (with him T. V. Ramanatha 
Atyar) for appellant.—In this case a mortgage deed dated 23rd 
April, 1914, was attested by one attestor alone. Execution was 
admitted before the Sub-Registrar and there were two identifying 
witnesses before the Sub-Registrar. The question is whether the 
deed is validly executed. The Transfer of Property (Amending) 
Act XXVII of 1926 is retrospective. The definition of attestation 
is borrowed from the definition of attestation under the Indian 
Succession Act and therefore rulings under the latter Act are ap- 
plicable to cases under the Transfer of Property Act. Act XXVII 
of 1926 is declaratory and is retrospective. In Girja Nandan 
Kalwar v. Hanuman Das“ two of thé five Judges held it was 
retrospective. The case which necessitated the reference is the 
case in Palaniappa Chettiar v. Rajagopala Pandarathan’. That 
held that the Act was not retrospective. Reliance was placed in 
that case on Act X of 1927, but Ss. 3 and 4 of Act X of 1927 
were repealed by Act XII of 1927. All the other High Courts 
hold that Act: XXVII of 1926 is retrospective. Yacub Khan v. 
Guljar Khant, S.M.A.R.A L. Firm v. R.M.M.A. Firm? and 
Radha Mohan Dutta y. Nripendra Nath Nandy’: 

T. V. Muthukrishna Atyor (with him N. Muthusiwvami Atyor ) 
for gespondents—Palamtappa Chettiar v. Rajagopala Panda- 
rathar® is a correct ruling. Only the Calcutta High Court holds 
that the Signature of the Registrar is sufficient attestation. 
For a valid mortgage registration and attestation by two 
witnesses are essential. The witnesses should attest as witnes- 
ses of the execution of the document. They must either see or 
receive an acknowledgment of the execution. The Registrar 
signs not as witness or attestor, but in discharge of a statutory 
obligation cast on him by the Registration Act for the purpose 
of registering documents. i 





— 





+? aaa — [L 
*Case reported in, (1928) M W.N. 425, Palansappa,Chetitar v Rajagopala 
Pondarathan. 
© a (1927) IL.R 5 Rang 772. 3. (1927) 47 CLJ. 118 

a 4 (1926) ILR 49 A 25 (FB) 
5. A.S No. 170 of 1925 : (1928) M.W.N. 425 : 111 IC 407, 


i 6. (1927) LLR, 52 B, 219, 
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[Chief Justtce—But the Registrar by his signature vou- FiB: 
ches that thé signature is that of the person whose it purports Voera 
to be, notwitħstanding that he does so under the Registration Y 
Act] oe 

I submit it is not sufficient attestation. I rely on Sarkar Alyêr. 


Barnard & Co. v. Alak Monjary Kuari. * 

[Chief Jestice.—That case is entirely different. There tht 
husband signed to express his consent of the wife’s action and 
not to attest or vouch the signature of his wife. | 

“I submit that case governs the present case also and I.con- 


tend that there is no valid attestation. : 
i T. S. Subramania Aiyar and T. S. Srinivasa Aiyar for 8th 
respondent. 


The Court expressed the following | 

OPINION:— Sir Murray Coutts Trotter, Ki.—My brother Coutts 
Odgers and I referred this case to a Full Bench rather from a Trotter, C. J. 
desire to have an authqritative ruling for the Courts of this A 
Presidency than from any real doubt we had as to the right 
answers to the questions that we referred. 

The answers to the questions are as follows:— ~- 

(1) The Acts are retrospective. We should haye thought 
that Acts XXVII of 1926 and X of 1927 showed a clear inten- 
tion that they were to be regarded as retrospective, but the terms 
of Act XII of 1927 preclude further discussion. 

(2) The signatures of the Registering Officer and of the 
identifying witnesses affixed tp the registration endorsement are 
a sufficient attestation within the meaning of the Transfer of 
Property Act and its subsequent Amending Acts. The’ argu- 
ment against this conclusion was that the signatures were made 
alio intuttu, to satisfy the requirements of the Registration Act, 
and cannot therefore be invoked in aid for another purpose, viz., 
attestation under the Transfer of Property Act though in fact 
all the conditions laid down by the latter Act are fulfilled. The 
Registering Officer and the identifying witnesses had exactly the 
same duty imposed upon them by the Registration Act as would 4 $ 
have vested upon them as attesting witnesses tinder the Transfer 
of Property Act, and that duty they discharged. We think that 
this argument is at its best too artificial to prevail, and we agree 
with Sarada Prasad Tej v. Triguna Charan Rayi and Radha 

+ Mohan Dutta v. Nripendra Nath Nandy i in rejecting it. 


1. (1922) ILR. 1 Pat. 300. 3 (1927) 47 CLJ. 118, 
7. (1924) 26 Bom. LR. 737 (P.C.). A f ° 


F. B. 


Raghunadha 
Patro 
7. 
Govinda 
Patro. 
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(3) As Appeal No, 170 of 1925 has not been reported, 
it is*unnecessary to express any opinion on the cBrrectness of 
the derision. x 
Ramesam, J.—I agree. 

Pakenham Walsh, J—I agree. 
N.S. Raference answered. 





[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PHILLIPS, Mr. JUSTICE ODGERS 

AND Mr. JUSTICE VENKATASUBBA Rao. 

Ippili Raghunadha Patro and others .. Petttoners* 


v. 
Govinda Patro (dead) and others .. Respondents. 


Madras Estates Land Act (I of 1908), Ch XI and S. 205—Orders passed 
by the Board of Revenne—Power of High Comrt to revise—Cruil Procedure 
Code, S. 115—Government.of India Act, S. 107. 


Per Philips and Odgers, JJ (Venkatasubba Rao, J, disseuting). 
The High Court has no power, in the exercise of its revisional jurisdic- 
tion either under section 115 of the Cavil Procedure Code or under S. 107 of 
the Government of India Act of 1919, to revise orders passed by the Board. 
of Revenue under Ch, XI or S. 205 of the Madras Estates Land Act. 
` Pallwri Narasimha 'Rao v. The Ryots of Peddamamédipalli, (1925) I LR. 
49 Mad. 499 : (1925) M.W.N. 131 overruled. 

Petitions under section 115 of Act V of 1908 praying the 
High Court to revise the order of the Board of Revenue, Land 
Revenge, Madras, dated 9th February, 1924, and passed in R.P. 
Nos. 5 and 6 df 1923 (Nos. A-1, 1899 and 1900 of 1922, Dis- 
trict Collector, Ganjam, M.Ps. Nos. 179 and 180 of 1920, Sub- 
Collector, Berhampore) and 

- Petition under section 115 of Act V of 1968 and S. 107 
of the Government of India Act praying -the High Court to 
revise the order of the Board of Revenue, Land Revenue and 
Settlement, Madras, dated 17th October, 1924, and passed in 
R.P. No.—ofe1924 preferred against the order of the Court 
of the Revenue Divisional Officer, Chatrapur, in M.P. No. 24 of 
1922. ° 

C. Sambasiva Rao for petitioners. 

The Governmant Pleader on behalf of the Government. 

B. Jagannadha Doss for respondents. 


° *CRP, Nos. 1027 and 1028 of 1924 and 301 of 1925, 12th April, 1928. 
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The Court (Kumaraswami Sastri and Wallace, JJ.) made F.B. 
the following 4 Ragbhungdha 
ORDER of REFERENCE TO A FULL BENCH.—These pgtitions a 
raise the question whether the Board of. Revenue acting under Govinda 
Chapter XI or section 205 of the Estates Land Act is subordinate Pat: 

to the High Court so as to enable the High Court to revise pro- 
ceedings passed by the Board. There has been a conflict af 
opinion with regard to this question. 
In Ramaswami Naicker v. Subbarayalu Naicker,! though the 
question did not arise directly for determination, Sadasiva Aiyar 
and Moore, JJ., observed that the question was not free, from 
doubt and that it would be difficult to hold that the Board of Re- 
venue is a Court subordinate to the High Court or subject to 
the appellate jurisdiction of the High Court. In Appanna v. 
Latchayya* the question arose as to whether an order of the 
Board of Revenue dismissing an appeal under section 171 of 
the Estates Land Act was subject to revision by the High Court. : 
Spencer, J., was of opinion that the High Court had no such 
power. Devadoss, J., was of opinion that the High Court had 
power to revise judicial orders passed. In Valuri Narasimha 
Rao v. The Ryots of Peddamamsdspall# the question arose as 
to whether the High Court had revisional jurisdiction in proceed- 
ings under Chapter XI of the Madras Estates Land Act over 
- orders passed by the Board of Revenue ‘in appeal under section Sait 
- --171.of. the Act, and Devadoss and Waller; JJ., held that the ` `” 
High Court had revisional jurisdiction. In Kalhuri Narasihma Rao 
v. The Ryots of Peddamamiqipatt? it was held that the High 
Court had power to revise orders passed by'the Board of Revenue 
under Ss. 171 and 172 on the grotfhd that all Courts governed 
by the Civil Procedure Code were subject to the revisional 
jurisdiction of the High Court.” In Maharajah of Jeypore v. 
Sobha Sundar Dalai* Ramesam, J., was of opinion that the order 
of a revenue official under section 111 of the Estates Land Act 
is subject to the revisional powers of the High Court on the 
ground that the fact that the order may be questioned by a suit 
is sufficient to make the order revisable by the High Court In ® . 
Zanundor of Kalhikote v. Mongolopur® the question came up 
for decision before a Full Bench, but as the learned Judges decid- 
ed the case on another point, no opinion was expresesd on this 











4 1. (1916) 3 L.W. 154, i 
2. (1923) I.L.R. 47 M. 250: 45 M.L.J. 735, = 
3. (1925) LLR. 49 M. 499 : (1926) M.WN. 131. 
4 (1925) 49 MLJ. 540, 5, (1926) 51 ML.J. 300 (F.B.), e 
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question. In Paramaswami Atyangar v. Natchtar Ammal it 
was held by Ayling and Krishnan, JJ., that the High Court had 
power eto revise an order passed by a Deputy Collector as to 
who was the proper legal representative to’be brought on record 
in a rent suit, In Ramaswams Goundan v. Kali Goundan" the 
same learned Judges sheld that the High Court had power to 
revise the order of a Collector setting aside a sale without notice. 


We think that having regard to the divergence of opinion 
and to the importance of the question it is desirable that the law 
on this point should be settled by the decision of a Full Bench 
and we refer the following question for determination :— 

‘Has the High Court in the exercise of its revisional jurisdiction 
either under S. 115 of the Civil Procedure Code or section 107 of the 
Government of India Act of 1919 power to revise orders passed by the 
Board of Revenue under Chapter XI or section 205 of the Estates Land Act’’ 

C. Sambasiva Rao and A. Krishnaswams Atyar for peti- 
tioners. 


The Goveiment Pleader on behalt of the Government. 


T. R. Venkatarama Sastriar for B. Jagannadha Doss for 
respondents. : 


The Court expressed the following 


a OPINION.. Phalhps, J.—The ‘question that has been referred 
to us is as follows :— 

‘Has the High Court in the exercise of its revisional jurisdiction either 
under section 115 of the Civil Procedure Code or section 107 of the Govern- 
inent of India Act of 1919 power to revise orders passed by the Board of 
Revenye under Chapter XI or segtion 205 of the Estates Land Act?” 


-It is admitted that the petitions in which this reference has 
been made relate only to sectiort 205 of the Estates Land Act and 
not to Chapter XI of the same. So far, therefore, as orders 
passed under the latter are concerned, the question is one of aca- 
démit importance but it will probably be necessary to deal with 
it in considering the other portion of the reference. Although 
this reference deals only with orders passed by the Board of 
Revenue under the Estates Land Act, a great deal of the argu- 
ment has been directed to the power of revision passed by the 
High Court in proceedings generally under the Act, for it is only 
in three reported cases of this Court that the question of revising 
an order of the Board of Revenue has arisen, namely, Appanna . 


— 





es ch 


6, (1918) I.L.R. 42 M. 76 : 35 ML J. 632 
é - 7 (1918) ILL.R: 42 M. 310 : 36 M.L.J. 571. 
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v. Latchayya,? where the learned Judges differed in opinion, 


Zam#indar of*Kallikote v. Mongolopur’ where the Full Benclfheld Raghayadba 


that the question need not be decided in those proceedings, and 
Valuri Narasimha Rao v. The Ryots of Peddamamidipall:, 
where Devadoss and Waller, JJ., held that the High Court had 
such jurisdiction. It is sought to establish the jurisdiction of this 
Court on two grounds, (1) the powers of the Court under sect 
tion 107 of the Government of India Act and section 16 of the 
Letters Patent, and (2) the powers under section 115 of the 
Civil Procedure Code. So far as proceedings before a Collector 
are concerned, it was held in Paramaswoms Atyangar v. Alamelu 
Nachiar Ammal’ that the High Court was competent to revise an 
order passed by a Collector under section 35 of the Estates Land 
Act. Ayling, J., held that an order under section 35 was not an 
order contemplated by section 205 and that therefore revision 
lay to the High Court, whereas Krishnan, J., was apparently of 
the same opinion but also held that there was no reason why 
the High Court and the Board of Revenue should not have con- 
current jurisdiction in revising such proceedings. Again in 
Ramaswami Goundan v. Kali Goundan" the same Bench held that 
the High Court had power to revise an order on an application 
under section 131 of the Estates Land Act, an order to which 
section 205 was clearly applicable. Ayling, J., in that case 
agreed-with the opinion of Krishnan, J., in the prior case hold- 
- ing that the grant of the power of revision to the High Court 
under the provisions of section 192 of the Estates Land Act 
was not inconsistent with the concurrent jurisdiction of the 
Collector and the Board of Revenue under section 205. This 
latter decision was followed by Kumaraswami, Sastri, “|, in 
Gopanna Mannadtar v. Palani Goundan’ and by Ramesam, J., 
in Maharaja of Jeypore v. Sobhe Sundar Dalai,‘ but their judg- 
ments do not add anything to the decisions already quoted. 


There is a long series of decisions in the Calcutta High 
Court, one of the earliest being Gobind Kumar Chowdry v. 
Kisto Coomar Choudry’ in which it was held that the High 
Court has revisional jurisdiction over the rent Courts under 


2 (1923) I.L.R. 47 M. 250: 45 M.L.J. 735.. 
3. (1925) ILR 49 M. 499 : (1926) M.W.N, 131. 
4. (1925) 49 MLJ. 540. 5. (1926) 51 M.L.J. 500 (F.B.). 
6. (1918) LL.R. 42 M. 76 : 35 M.L.J. 632. 
7. (1918) LLR 42 M. 310 : 36 MaL.J. 571. 
8. (1925) M.W.N. 489. 
9. (1867) 7 W.R. 520 (F.B.). 
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Patro. 
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Govinda 
Patro. 
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Bengal Act X of 1859, and this was affirmed by the Privy Coun- 
cil m Nilmoni Singh Deo v. Taraknath Mukerjae¥ where their 
Lordships accept without discussion the finding ef the Calcutta 
High Court that it had jurisdiction. This view was also taken 
in Chaitan Patgos Mahapatra v. Kunja Behari Patnatk, but 
all these cases can, L think, be differentiated. When the High 
Court Charter Act was passed, the Bengal Act X of 1859 was 
in force and the Saddar Court had jurisdiction over these Re- 
venue Courts. The jurisdiction of the Saddar Court was passed 
on unchanged to’ the High Court and it is apparently on that 
ground that the Calcutta High Court has always assumed revi- 
sional jurisdiction in these revenue proceedings. This was not 
the basis of the decision in Kartik Chandra Ogha v. Gora Chand ° 
Mario,” but there it was held that even under the Chota Nagpur 
Tenancy Act VI of 1908 the High Court still possessed jurisdic- 
tion on the ground that under section 224 (2).of that Act a 
second appeal was allowed in certain cases to the High Court and 
therefore the Courts were subject toethe appellate jurisdiction 
of the High Court. In another case decided in the same year, 
Uma Charan Mondal v. Midnapur Zamindart Co., Lid., it was 
held that the High Court had no power to revise certain proceed- 
ings under the Chota Nagpur Tenancy Act on the ground that 
the Revenue Officer was not a Court subordinate to the appellate 
jurisdiction of thesHigh Court nor subject to its powers of super- 
intendence. In this judgment it was also pointed out that all the 
cases under Act X of 1859 were clearly distinguishable. With all 
respect the judgment in this case appears to me to be based 
on more satisfactory grounds than that in Kartik Chandra Ogha 
v. Gora Chapd Marto,” Where the question of whether the 
Courts were or were not in all respects subject to the appellate 
jurisdiction of the High Court was not fully discussed. Kartik 
Chandra Ogha v. Gora Chand Marto? can also be distinguished 
in this Court on the ground that the Estates Land Act does not 
in terms provide for an appeal to the High Court and its appel- 
late jurisdiction can.only be invoked under section 192 which 
makes certain portions of the Civil Procedure Code applicable. 
As these Calcutta cases appear to be inapplicable to this Presi- 
dency,*the question that remains is whether Valluri Narasimha 
Rao v. The Ryots of Peddamamidipall® was rightly decided. 





3. (1925) I.L.R. 49 M. 499 : (1926) M.W.N. 131. 
10. (1882) L.R. 9 LA. 174 : I.L.R. 9 C. 295 (P.C.). 
11. (1911) I.L.R*? 38 C. 832. 2 (1913) IL.R 40 C. 518, 
13. (1914) 18 C.W.N. 782, 
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The further question of whether Paramaswami Aiyangar v. VP 
Nachiar Arhmal® and Ramaswami Goundan v. Kali Godan’  Raghoaadha 
were rightly* decided does not, strictly speaking, alise for rar P 
decision. Govinda 
Before discussing the question, reference may be made to’ ones 

certain portions of the Estates Land Act*throwing light on the Phillips, J. 
question before us. I will deal first of all with Chapter XÎ. 
Under section 171 an appeal lies to such superior Revenue autho- 
rity as the Local Government may prescribe, and the Board of 
Revenue has been prescribed as such. Under section 172 the 
Board of Revenue has the power of revision. These powers 
are in respect of orders passed in framing a record-of-rights and 
these orders are passed by the Revenue Officer under sections 166, 
168 and 170. Up to this point in the Act no mention has been 
made of Revenue Courts, the reference being in all cases either 
to the Collector or to the Revenue Officer. Under section 76 of 
the prior Rent Act VIII of 1865, the powers of the High Court 
were expressly excluded® and unless there is something in the 
Act itself which gives the power of revision to the High Court 
there is no reason to suppose that the Legislature intended to 
confer such powers. Assuming that the High Court has got the 
power to revise all orders under Chapter XI, it would have con- 
current jurisdiction with the Board of Revenue unless the Board 
is a Court subordinate to it and the latter’s erders could also be 
revised but even so it is somewhat anomalous to give revisional 
powers to one authority and to allow the ogders passed in revision 
to be again revised. Supposing that the High Court did revise 
an order under section 172, that order is at once liable to be upset 
by a suit in a District Munsif’s Cofrt under section 173 dnd the 
High Court’s order would not be final; consequently there is no 
real ground for presuming that*any revisional powers are con- 
ferred on the High Court. In section 189 we get the first refer- 
ence to Revenue “Courts” for it provides that a Collector or 
other Revenue Officer shall hear and determine as a Revenue 
Court all suits and applications of the nature specified in Parts A 
and B of the Schedule. It is noticeable that the Board of Re- a 
venue is not specified as an authority to hear’ and determine as 
a Revenue Court. Under section 190 a second appeal lies to the 
Board of Revenue against certain orders passed on appeal by 
a District Collector, but it does not give such power in the 
e case of orders passed on appeal by the District Court, and against 








aan aana an 
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the latter orders a second appeal would lie to the High Court. 
In Ravi Veeraragaviulu v. Venkatanorasimha Naidu Bahadur, 
the Judicial Committee accepted the uniform practice of allow- 
ing such second appeals without deciding the question of law 
involved. When the right of second appeal from orders passed 
on an application undér section 15 or in a suit under section 40 
il specifically given to the Board of Revenue, it seems a legitimate 
inference that no second appeal would lie in such cases to the 
High Court unless such right is clearly implied and it is no- 
where laid down that orders passed by the Board of Revenue will 
be subject to the revision of the High Court. Coming now to 
section 205, the Board of Revenue or the District Collector 1s 
given the power of revision in cases where no appeal lies and 
where circumstances are practically identical with the require- 
ments of section 115 of the Civil Procedure Code; but the powers 
are given only in a limited number of cases, namely, cases where 
no appeal lies from the original order of the Revenue Officer. 
Unless then the Board of Revenue is*subordinate to the High 
Court, the decision of this Court in Ramaswams Goundan v. 
Kali Goundan'’ would have the effect of giving concurrent juris- 
diction to the Board of Revenue and the High Court. That 
decision is based on the provisions of section 192 which makes 
a portion of the Civil Procedure Code applicable to all suits, 
appeals and other proceedings under this Act. There is, how- - 
ever, a limitation in the section which says “Subject to the other 
provisions of this Act” and “so far as they are not 
inconsistent therewith.” It is secognized in both the cases 
in 42 Madras that there would be an anomaly in 
the existence of this concurreht jurisdiction, and although Ayling, 
J., says in Ramaswami Goundan v. Kali Goundan" at page 312: 
“It is impossible to say that the ‘grant of the power of revision to 
this Court is inconsistent with the grant of similar power to the 
Collector and Board of Revenue,” with all respect, it appears to 
me that if the application of section 115 gives rise to an anoma- 
lous position it must be inconsistent with the provisions of the 
Act. The very fact that two Courts would have co-ordinate 
jurisdiction and would be in a position to pass conflicting orders, 
both of which would be final, is sufficient to show that the 
importation of section 115 is inconsistent with the Act so far as 
the provisions of section 205 are concerned. I think therefore 


— See CSV AK TN 


7. (1918) IL.R. 42 M. 310 : 36 M.L.J. 571. 
Ki (1914) L.R. 41 LA, 258 ; ILL.R. 37 Mad 443 : 27 MLJ. 365 (P.C.). 
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that any argument based upon section 115 must fail unless we Fp, 
premise the argument by a finding that the Board of Reverte is Raghonadha 
Patto 


a Court subordinate to the High Court, and even then it would 








t. 
be anomalous to have a power of revision, which is itself subject Govinda 
to revision. . Patro: 

Phillips, J. 


In order to establish this latter point the Government of India 
Act, section 107, and clause 16 of the Letters Patent are relied 
upon. Under section 107 each High Court has superintendence 
over all Courts for the time being subject to its appellate juris- 
diction, and under clause 16 of the Letters Patent the High 
Court shall be the Court of appeal from the Civil Courts and 

e from all other Courts subject to its superintendence. It is, 
therefore, necessary to determine whether the Board of Revenue 
is a Court subject to the appellate jurisdiction of the High 
Court or whether it is a Court subject to the superintendence 
of the same. "So far as the subordination of the Board of Re- 
venue to the appellate jurisdiction of the High Court is con- 
cerned, there is no statutdry provision for an appeal against its 
orders to the High Court, but Devadoss, J., both in Appanna v. 
Latchayya? and in Valluri Narasimha Rao v. The Ryots of 
Peddamamsdipall® holds that the Board-of Revenue is a Civil 
Court because it is a Court governed by the Civil Procedure 
Code and therefore under the superintendence of the High Court. 

“The mere fact that the Civil Procedure Code is made applicable 

- to proceedings under the Act iricluding presumiably the proceed- 
ings of the Board of Revenue cannot by itgélf convert the Board 
of Revenue into a Civil Coust subordinate to the High Court 
unless for some other reason it is a Civil Court subordinate to 
the High Court such as is referred’to in sections3 of the Civil 
Procedure Code. In the first place it is by no means clear that 
the Board of Revenue exercising the functions allotted to it under 
the Estates Land Act is a Court at all, and certainly it cannot 
be deemed to be a Civil Court within the meaning of section 3 
of the Civil Procedure Code, for in section 5 Revenue Courts 
are clearly distinguished from Civil Courts having original juris- 
diction under the Code to try such suits or proceedings as being ® , . 
suits or proceedings of a civil nature and it is apparently Courts 
of this latter nature that are Civil Courts within the meaning 
of section 3, Civil Procedure Code. If it is a Court, the Board 
of Revenue is a Revenue Court and not a Civil Court within the 





2 (1923) I.L.R. 47 M. 250: 45 M.L.J. 735. 
3 (1928) I.L.R. 49 M 499 : (1926) M.W.N. 131. 
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Fed, meaning of section 3. No doubt in Ntlmoni Singh Deo v. Tarak- 


Raghunadha natMukerjeg® their Lordships observe: 


tro 
Govind ‘The Civil Courts referred to in section 77 and the "kindred sections, 
eae mean Civil Courts exercising all the powers of Civil Courts, as distinguish- 
a ed from the Rent Courts, which only exercise powers over suits of a limited 


Phillips, J. class. In that sense theresis a distinction between the terms; but it is entirely 
another question whether the Rent Court does not remain a Civil Court in 
the sense that it is deciding on purely civil questions between persons seelang 
their civil rights, and whether, being a Civil Court in that sense, it does not 
fall within the provisions of Act VIII of 1859;’’ 


Their Lordships were dealing with rent Courts under Act X 
of 1859 which were recognized as being subordinate to the High 
Court, but that pronouncement is hardly an authority for saying 
that the Board of Revenue, with which the Privy Council were 
not at that time concerned, is a Civil Court within the meaning 
of section 3 of the Civil Procedure Code of 1908 which has 
now replaced Act VIII of 1859. Section 3 is, no doubt, not ex- 
haustive and Courts not specified therein may be subordinate 
to the High Court, but such subordination must be declared by 
some enactment or they must be deemed to be subordinate for 
some sufficient reason. As I have already pointed out, there is 
no statutory provision making the Board of Revenue a Court 
subordinate to the High Court, nor any provision providing 
for appellate jurisdiction in the latter over the former. Unless 
therefore it can be said that the Board of Revenue is subject to 
the superintendence of the High Cofirt when acting under the 
provisions of section®205 it is possible to hold that it is a 
court subordinate to the High 


In considtring the question of superintendence reliance is 
placed upon two circumstances, (1) under Order 46, Rule 1, 
Civil Procedure Code, which is made applicable under the Act, 
the Board of Revenue can make a reference to the High Court 
on a question of law, and (2) under section 202 “the High 
Court may, with the approval of the Local Government, make 
rules consistent with this Act, declaring that any portions of 

e + * the Code of Civil Procedure shall not apply, etc... .. ” This 
power of making rules is subject to the approval of the Local 
Government*and can hardly be deemed to give power of superin- 
tendence to the authority that drafts the rules—an authority 
which has no power to enforce them without reference to the 
Local Government .. Secondly, the fact that the Board of ° 





10. (1882) L,R. 9 LA. 174 : IL.R 9 C 295 at 300, 301 (P.C). 
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Revenue can refer a question of law for the opinion of the High 
Court cannot render it subject to the superintendence of that 
Court, for the latter has no power to order the Board*of Re- 
venue to make a reference which lies entirely within the will 
and pleasure of the Board of Revenue. The cases relied on 
by Mr. Krishnaswami Aiyar, Abdul Karim Fateh Mahomed v. 
Municipal Oficer, Aden and Municipal Officer, Aden v. Isma] 
Haj relate to the Resident’s Court at Aden from which a 
reference both on a question of fact and of law lay to the High 
Court of Bombay, and that High Court had power to make 
tules binding upon the Court at Aden. In those circumstances 
the Aden Court was held to be subject to the superintendence 
of the Bombay High Court, but those circumstances are very 
different from the present and a decision based thereon cannot 
be treated as an authority in this case. 

We see then that the Estates Land Act does not expressly 
give any power of superintendence to the High Court over the 
Board of Revenue nor “does it provide for an appeal to the 
former against the decision of the latter. The ground upon 
which Devadoss, J., based his decision in Vallury Narasimha 
Rao v. The Ryots of Peddamamidipali? appears to be that be- 
cause the Civil Procedure Code is applicable to its proceedings 
the Board of Revenue must be a Civil Court and all Civil Courts 
are subject to the superintendence of the High Court. This is a 
very simple proposition, and it was discussed by Rankin, J., in 
Allen Bros. Co. v. Bando & Co." and was rejected as 
there was no ground for. inferring appellate jurisdiction in the 
High Court over Courts constituted after the date of the Charter 
Act unless some provision to that effect can be established? In 
order to show that the High Court is an Appellate Court in this 
respect, we must start with some relation of superior and infe- 
rior tribunal—vide Birendra Kishore Manikya v. S ecretary of 
State for India? In its ordinary aspect the Board of Revenue 
cannot be held to be a tribunal inferior to the High Court, for 
its ordinary work is not that of a Court and its powers are 
mainly executive. In proceedings under the Estates Land Act’ 
it may be said that the Board of Revenue exercises judicial 
powers and is in that sense a Court as pointed out in Nilmons 


3. (1925) I.L.R. 49 M. 499 : (1926) M.W.N. 131. 
15. (1903) IL.R. 27 Bom. 575. 
16, (1905) L.R. 33 LA. 38 : I.L.R. 30 Bom. 246.: 16 M.L.J. 73 (P.C.). 
17 (1922) LL.R. 49 Cal 931 at 940, 
18. (1920) LL.R. 48 Cal. 766 at 776. 
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“Singh Deo v. Taraknath Mukerjee,” but that does not neces- 


saril make it an inferior Court subject to the High Court as a 
superier Court. In the absence of any provisior declaring the 
Board of Revenue to be subject to the appellate jurisdiction of 
the High Colt it must be held that it is not so subject. 

Taking the Act 4s a whole, the scheme would appear to be 
that in certain matters the decision is left to the Revenue Courts 
and an appeal lies to the District Court and thence to the High 
Court, whereas in other matters the appeal lies to the District 
Collector as such and not as a Revenue Court, and from him to 
the Board of Revenue. A similar scheme was held to exist in 
the Chota Nagpur Tenancy Act in Uma Charan Mondal v. 
Midnapur Zamindari Co., Lid.” and an interpretation of the 
Estates Land Act on these lines would certainly obviate some of 
the anomalies which arise in any other view, and therefore it is 
possible to hold that though in certain respects the High Court 
has revisional powers over the Revenue tribunals, yet in other 
respects, it may not have the same power, and certainly has not 
that power so far as the Board of Revenue is concerned. As 
shown above there is no definite constitution of the Board of 
Revenue as a Court and if it is deemed to be a Court in that it 
arrives at a judicial decision, yet there is no authority for hold- 
ihg that it is a Civil Court within the meaning of section 3, Civil 
Procedure Code, or that it is a Court subject to the appellate 
jurisdiction or under the superintendence of the High Court 
Although, as I have pointed out above, the first part of the ques- 
tion referred to us does not really arise, I think that it may be 
disposed of as it is so intimately connected with the latter part 
of the question. I would Answer the whole of the question ia 
the negative. 


It follows that Valluri Narasimha Rao v. The Ryots of 
Peddamamidipall® must be held to have been wrongly decided. 
Odgers, J.—The question referred to us is: 
“Has the High Court in the exercise of its revisional jurisdiction either 
under section 115 of the Civil Procedure Code or section 107 of the Govern- 
. ment of India Act of 1919 power to revise orders passed by the Board of 
'Revenue, under Chapter XI or section 205 of the Estates Land Act?’’ 
It may at once be said that the consideration of the point as 
regards Chapter XI of the Madras Estates Land Act did not 
actually arise on the cases before the Bench; the provisions of 





3. (1925) LLR. 49 M. 499 : (1926) M.W.N. 131. 
10. (1882) LR 9 LA 174 : 9 C. 295 (P.C). 
Š 13. (1914) 18 C.W.N. 782. 
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the Chapter will, however, have to be examined and as in my F. B, 
view the diseussion as to Chapter XI and section 205 imports Raghunadha 
the same principle in both, I think the question may þe an- Eee 





Lay 
swered as a whole. It may be premised that no revisional power Govinda 
is given to this Court as far as the Board of Revenue is con- — 


cerned directly by the Estates Land Act nor does the Board of Odgers, J. 
Revenue appear in the schedules of the Act as a Court of Appeah 
It is sought to infer the revisional power of the High Court 
over the Board of Revenue in two ways. (1) That the High Court 
is a Court of Appeal under the Act, e.g., from a District Court 
which is made the Court of Appeal for certain purposes under 
the Act and from which a Second Appeal would lie to this 
Court as a matter of long-standing practice (according to the 
judgment of the Privy Council in Ravi Veeraragavulu v. Ven- 
katanarasimha Naids Bahadur*). Consequently it is contended 
the Board of, Revenue is subject to its superintendence under 
clause 16 of the Letters Patent; also under section 107 of the 
-Government of India Acé, the High Court has superintendence 
over all Courts subject to its appellate jurisdiction. It is con- 
tended that once a right of appeal is given however limited, it 
attracts all the provisions of clause 16 of the Letters Patent 
and section 107 of the Government of India Act. (2) As sec- 
tion 192 of the Madras Estates Land Act makes section 115 of the 
Code of Civil Procedure applicable to proceedings under that 
. Act, the Board of Revenue must be deemed to be a Subordinate 
Court to the High Court. ` j 


Chapter XI of the Æct has to do with surveys, records-of- 
Tights and settlement of rents. Wnder section 169, the Re- 
venue Officer making thd settlement of rent must hear dbjec- 
tions thereto and an appeal lies from his decision (section 171) 
to the prescribed superior Revenue authority. By section 172, 
the Board of Revenue may revise any record-of-rights. This 
is said to give the Board of Revenue a co-ordinate revisional 
power with the High Court. It will be noticed that section 192 
incorporates the provisions of section 115 of the Code of Civil 
Procedure only “subject to the other provisions of the Act” sos. >» 
far as they are not inconsistent therewith and it may he ques- 
tioned whether this does not afford an example of such incon- 
sistency especially as the right of suit in a Civil Court given by 
section 173 might involve the consequence of the High Court’s 
order in revision if it exists being overruled by the decree of a 


‘14, (1914) L.R. 41 I.A. 258: IL.R. 37 Mad. 443: 27 M.L.J. 35 (P.O). 
R~-102 a. ` 


10 THE MADRAS LAW JOURNAL REPORTS? [ vot. 
District Munsif. This is to my mind a strong point in favour 
of the argument that the previous steps detailed ingthe Chapter 
are non-judicial in character. 

The point was considered by Devadoss, J., in Val Nara- 
simha Rao v..The Ryots of Peddamamidipalli,® a case under this 
Chapter XI. He points out that under the Rent Recovery Act 
qf 1865, the High Court had no revisional jurisdiction over 
the Revenue Courts. He held that the High Court has revi- 
sional powers over the Board of Revenue and dismissed the 
dilemma pointed out by Straight, J, in Ram Dayal v. Rama- 
dhin,!” by saying that it would be a question for consideration 
in each case whether the High Court should exercise its power 
or not. I may remark that Devadoss, J., seems to have fallen 
into error in thinking that everything is appealable to the Dis- 
trict Court. He says: “In all cases in which the rights of the 
landholder or the ryot are affected, an appeal is given to the 
District Court.” This is not so—cf., for example, Schedule, 
Part A, No. 4 (a). This decision wag concurred in by Waller, 
J., and both learned Judges based their opinion on Ramaswams 
Goundan v. Kali Goundan." The question therefore arises, “Was 
Valluri Narasimha Rao v. The Ryots of Peddamamidipahi 
rightly decided?’ It may here be noticed that, under section 
203 (1) and (2), the record-of-rights prepared under the pro- 
visions of Chapter XI are to be considered by the Court trying 
a suit; (f.e. a civil suit in the ordinary sense) but it may be 
proved incorrect. This seems to be another argument in 
favour of the noff-judicial character of the steps de- 
tailed in Chapter XI. These steps appear to me to 
amount really to proceedings in a department of Government as 
to which the Board of Revenue is constituted the final authority 
as head of that department and» given a power of revision. Sec- 
tion 173 gives an aggrieved party an ordinary right of suit. 
With regard to Chapter XI therefore I am prepared to say that 
the Board of Revenue is not a Court and its proceedings are not 
open to revision by the High Court. There are two other ways 
in the Act in which the Board of Revenue acts as a final autho- 


“rity—apart from.the question of revisional power in the High 


Court which as stated above nowhere appears in the Act itself. 

(a) Section 189—a Collector or other Revenue Officer is autho- 

rized to hear and determine as a Revenue Court all suits „and 
3. (1925) I.L.R. 49 M. 49: (1926) M.W.N. 131. 


7. (1918) “L.L.R. 42 M. 310: 36 M.L.J. 571. 
19. (1890) I.L.R. 12 AIL 198, 
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applications in Parts A and B of schedule and no Civil Court nee 
is to take cognizance of such. This is the first referencf to a Raghunadha 
“Revenue Coart” in the Act. These decrees are subject t® appeal 5. 
either to the Collector or to the District Court as provided for Govinda 
in the schedules. By section 190 a second appeal is to lie to — 
the Board of Revenue from a Collector irf two special matters— Odgers, J. 
as to improvements, (section 15) or commutation of rent (se€- 
tion 40). This seems to indicate a different line of appeal and 
as if the Board of Revenue were the final authority as under 
Chapter XI. (b) Under section 205—where a general revi- 
sional power is given to the Board of Revenue or Collector in 
respect of proceedings of Revenue Officers from whose deci- 
sion no appeal lies. 

It is plain that the Board of Revenue can only be a Court 
subordinate to the High Court if it is made so, for if it is not, 
section 115, Code of Civil Procedure, which applies to Sub- 
ordinate Courts will have no application. It is clearly not ex- 
pressly made so, and it iə difficult to see how it can be made so 
by implication as in none of the schedules is it described 
as the Court of Appeal in any revenue matter. However the 
view has been taken that it is a ‘Court’ and must therefore be 
subordinate to the High Court. The cases fall into three groups 
—Madras, Calcutta and Bomhay—and I will deal with them ih 
‘that order. wee JR RE 3 
-- - Valliri Narasimha Rqo v. The Ryots of Peldamantidipalli 
has already been referred to. As stated it adopts a previous deci- 
sion in Ramaswami Gowndgn v. Kali Goundan,’ a revision petition 
against an order of the Collector under section 131, Madras 
Estates Land Act. Ayling, J., helf that section 192 vests the 
High Court with the power of revision, that this power vested in 
both the Board of Revenue and thé High Court and that this was 
undesirable. “It is impossible to say,” said the learned Judge, 
“that the grant of the power of revision to this Court is incon- 
sistent with the grant of similar power to the Collector and Board 
of Revenue and I think it must be held that section 192 invests 
this Court with the power of revision which petitioner invokes.” . ss 4 
The learned Judge does not seem to have adverted to the words 
in section 192 “so far as they are not inconsistent, theréwith.” 

Krishnan, J., adhered to his judgment in Paramaswami- 
Atyangar v. Alamelu Nachiar Ammal,’ which was an earlier deci- 


3. (1925) I.L.R. 49 M. 499: (1926) M.W.N. 131. 
6. (1918) I.L.R. 42 M 76: 35 M.L.J. 632 
7. (1918) I.L.R. 42 M. 310: 36 M.L.J. 571. 4 
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sion of the same bench. This case was a revision petition to 
revi® an order of a Collector as to adding a legal representative 
of a d&ceased plaintiff. Ayling, J., invoked section 115 of the 
Code of Civil Procedure as made applicable by section 192 of the 
Madras Estates Land Act. Krishnan, J., pointed out that sec- 
tion 115 did not of itself apply to Revenue Courts as defined in 
Section 5 of the Code of Civil Procedure but that section 205 of 
the Madras Estates Land Act did‘not apply to proceedings in rent 
suits and so section 115\remained unaffected. The learned Judge 
clearly contemplated a co-ordinate jurisdiction in the High Court 
and the revenue authorities. Again in Maharaja of Jeypore, 
v. Sobha Stétdar Dalat‘ Ramesam, J., followed these two cases 
and held that the Revenue Divisional Officer was a Court subordi- 
nate to the High Court. In all these cases it will be noticed that 
the question before us did not arise—vis., the subordination of the 
Board of Revenue. In Appanna v. Latchayya’ the-learned Judges 
refused to interfere with an order of the Board of Revenue as 
the petitioner had a separate remedy by suit under section 173. 
Spencer, J., held that the orders of the Board of Revenue were 
not judicial proceedings of a Court subordinate to High Court, 
but Devadoss, J., held that the Board of Revenue was a Civil 
Court when it acts judicially under sections 171, 172 or any 
Sther section of the Madras Estates Land Act and was subject 
to the revisional jfirisdiction of the High Court. The difference 
of opinion of the two Judges of course made no difference under 
the circumstances and their remarks as to jurisdiction are there- 
fore obiter. In Gopamna Mannadiar v. Palani Gowdan? Mr. 
Justige Kumaraswami Sastri sitting alone decided that this Court 
coutd interfere with an order of the District Collector with which 
the Board-of Revenue had refused to interfere. He followed 
Ramaswami Gourdan v. Kali Goundan." In Ramayya v. 
Zamindar of Mandasa,* Waller and Madhavan Nair, JJ., stated 
but did not decide the point. In the Full Bench case in Zamindar 
of Kallikote v. Mongolopur® the point is raised but left undecided. 
The only case therefore really relevant to the present, except 
Gopanta Mannagiar v. Palani Goundan® cited above is Vallurt 
Narasimha Rao v. The Ryots of Peddamamsdipalli,’ already 


—— — 








2 (1923) I.L.R. 47 M. 250: 45 M.L.J. 735 
3. (1925) I.L.R. 49 M 499: (1926) M.W.N. 131. 
4. (1925) 49 M.L.J. 540 
5, (1926) 51 M.L.J. 500 (FB). 
7, (1918) I.L.R. 42 M 310: 36 M.L.J. 571. 
& (1925) M,W.N. 489, 20. (1926) M.W.N. 351, 
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referred fo. In Romaswami Naicker v. Subbarayaty Naicker’ 


Sadasiva Aiyar and Moore, JJ., without deciding the point gwere ~ 


of opinion that it would be difficult to hold that the Bqard of 
Revenue is a Court subordinate to the High Court or subject to 
the appellate jurisdiction of the High Court. They foresaw the 
difficulty of a conflict of jurisdictions if the revisional power of 
the High Court were deemed to exist. In In re Chinnayyg 
Gounder, ™ Ayling, J., and myself held that the proceedings of a 
Revenue Divisional Officer who had framed charges against a 
village munsif was not subject to the superintendence of the High 
Court. 


Reliance was placed upon a current of authority in Calcutta. 
These rest primarily on the provisions of the Bengal Rent Act of 
1859. Under it, e.g., Collectors and Deputy Collectors are to be 
Courts controlled by the Board of Revnue (section 151) ; a deci- 
sion of a Collector may be tested by suit (sections 77 and 103) ; 
execution is to be regulated by rules in force in Civil Courts (sec- 
tion 92). By our Regufation V of 1802 (section 9) the High 
Court had authority over the Board of Revenue. This was abro- 
gated in 1803 and it is important to remember that at the time of 
our Charter (1861) there existed in Madras no Revenue Courts 

“as there did in Calcutta. Nor by section 76 of Act VIII of 1865 
was there any revisional power over the orders of a Collector save 
by regular appeal to the Zillah Court. As’Rankin, J., points out 


in Allen Bros Co. v. Bando & Co.," at page 943 “In 1861 there- ` 


fore the Saddar Court possessed appellate jurisdiction over the 
Collector’s Court by the terms of the Act of 1859 itself and the 
High Court inherited therewith a power of superintepdence. 
The cases were fully discussed in Chattan v. Kunfa.™ They* show 
that a right of appeal, however limited, will let in the full 
general power of superintendence, but the right of appeal in 
those cases is clearly given by the special Code itself and applies 
to cases within the special jurisdiction conferred thereby.” 
The earliest case is, In the matter of the petition of Gobind 
Kumar Chowdhry,’ a decision of the Full Bench of the year 


F. B. 


Raghunadha 
Patro 


v. 
Govinda 
Patro. 


Odgers, J. 


1867. The suit was brought under the Act of 1859 and the% . >œ 


Deputy Collector refused to order restitution for exçess exe- 
cution. There was no appeal and the Full Benche held that the 
Deputy Collector was wrong in refusing the application for 








1 (1916) 3 L.W. 158. 8. 7? M.W.N. 489. 
9 (1867) 7 W.R. 520 (F.B.). 11. (1911) I.L.R. 38 C. 832. 
17 (1922) I.L.R. 49 Cal. 931. 21. (1921) 41 M.L.J. 577. 
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restitution. It also held that in pursuance of its gentral power 
of giperintendence the High Court could interfere and direct 
the Dgputy Collector to enforce restitution. ° 


Then came Nilmoni Singh Deo v. Taraknath Mukherjee” 
The Collector acted under Act X of 1859 and transferred a decree 
for rent, the respondènt petitioned the High Court to interfere 
And it stayed proceedings under section 15 of the Charter Act 
relying on In the matter of the petttion of Gobind Kumar Chow- 
dhry? and thus regarding the Collector as a Court over which 
the High Court had power of superintendence. The Privy 
Couneil simply agreed with the view taken by the High Court 
without discussion as to jurisdiction. Chaitan Patgosi Maha- 
patra v. Kunja Behari Painatk™ held that the High Court had 
power to interfere with the orders of Collectors passed under 
Act X of 1859 and that except as expressly provided by that Act 
the procedure of Revenue Courts is governed by the Code of 
Civil Procedure. The Judges cited Bhyrub Clunder Chunder 
v. Shama Sundaree Debea,™ in which Norman, J , observed: 

“Tt is clear that the Collector’s Court is a Court over which, at the 
time of the passing of the Charter Act, the Sudder Court possessed appellate 
jurisdiction, and therefore it is clear that the 15th section of the Charter Act 
gives us a superintendence over such Courts for the purpose to which I 
have already alluded.’’11 
This seems to indicate that the right of appeal to the High Court 
at Calcutta is based on its inherited jurisdiction from the Sudder 
Court over Courts of the Collector. If so, this and the other Cal- 
cutta cases are distinguishable on this ground. In Kartik Chandra 
Ogha v. Gora Chand Marto™ the Court held that the High Court 
could tevise proceedings of Gourts of Collectors under the Chota 
Nagpur Tenancy Act. The Court thought that the proceedings 
under the Act were judicial in tharacter and as section 224 (2) 
thereof allowed a second appeal to the High Court the Courts 
of Collectors were subject to the appellate jurisdiction of the 
High Court. The case turned on the wording of the special 
Act. 


me In H. D. Chatterjee v. L. B. Tribedi* it was held that the 


Calcutta Rent Corftroller was a Court of civil jurisdiction under 
rules framed under the Calcutta Rent Act and that therefore the 


9 (1867) 7 W.R. 520 (F.B.) 
10 (1882) L.R. 9 I.A. 174° I.L.R. 9 C 295 (P.C) 
11. (1911) I-L.R. 38 C. 832 at 838. 
22. 1913) I.L.R. 40 C. 518 
23. (1921) I.L.R. 49 Cal. 528. 
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High Couft had power to revise his proceedings under section 107 kes 
of the Govermment of India Act. Here again the decision tufned Raghangdha 
. wa . s . . Patro 

on special prowisions. Rankin, J., in an elaborate judgment in = 

Allen Bros. Co. v. Bando & Co., considers the same question. oe 

He held that the Controller and President’of the Tribunal act as ae 

Courts of Justice—“Civil Courts in the general sense” at p. 938: Odgers, J. 
“As neither the Rent Controller nor the President of the Tribunaf 

were Courts known in 1861, a right of superintendence can only be made 

out under the Letters Patent in one or other of two ways; by establishing 

that it or some other form of appellate jurisdiction has been since granted 

with reference to the Rent Controller or the President; or secondly, by estab- 

lishing that the High Court inherited 2 general jurisdiction over all Courts 

a of Civil Jurisdiction established or to be established,’? 


The learned Judge combats the suggestion that all other 
Courts of Civil Jurisdiction are subordinate to the High Court: 

“As a general proposition applicable to Bengal it seems to me that 
on the face of the Act of 181 and the Letters Patent no proposition so 
simple and wide can possibly be correct. It is nowhere expressed and the ~~ 77 T5 T 

` Several jurisdictions carefully Mefined and conferred are not to be extended _ 
_ or enlarged indefinitely upom general principles to the rigour of which His 
Majesty is in no way committed?’ (page 940). 

As to whether the Calcutta Rent Controller is a Court over 
which appellate jurisdiction can be exercised, after stating the 
jurisdiction as‘it stood in 1861 as set.out above, the learned-Judge — Pe a 

~ points out that i : 3 | 5 
kah “An actual relationship 10 this Court must be established; an existing 
thread of connecting authority must be disclosed. ¥ 

The learned Judge firtilly Agreed with the view of the Divi- 
sion Bench reported on P- 528 of the, same volume, In the words 
of the learned Judge I must say I fail to see any actual relation- 
ship to this Court established by the Madras Estates Land Act 
between the Board of Revenue and the High Cuort either on 
the ground that the Board of Revenue is a Court or by reason of 
the application of section 115 of the Code of Civil Procedure in 
the restricted sense. 

Certain Bombay decisions were quoted to us. In Abdul. # 
Karim v. Municipal Offer, Aden™ and in Municipal Officer, 
Aden v. Ismail Haji the same case in the Privy Council, it 
was decided that the Aden Resident’s Court was subject to the ° 
superintendence of the Bombay High Court to which by Act IT 














, 15. (1903) I.L.R. 27 Bom. 5 
16, (1905) L.R. 33 I.A. 38: I.L.R. 30 Bom 246: 16 M.L.J. 73 (P.C). 
17. (1922) I.L.R. 49 Cal 931, 


Raghsenadha 


F. B. 


Patro 


v. 
Govinda 
Patro. 


Odgers, J. 
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of 1864 a reference was provided both on fact and law. Puru- 
shotMum Janardan v. Mahadu Panda™ held that a Céllector under 
the M&mlatdars Courts Act was a Court subject to the superin- 
tendence of the High Court and that a Collector who granted a 
certificate under section 10 of the Hereditary Offices Act exercised 
a judicial function ahd was therefore subject to the superin- 
fendence of the Bombay High Court. (The Collector of Thana 
v. Bhasker Mahadev Seth). All these cases turned on the 
provisions of special Acts. In Abdur Rahman, son of Ismail 
y. Abdur Rahman, son of Zuhur™ the Full Bench 
of the Allahabad High Court pointed out that as there was no 
right of appeal from the Commissioner sitting in an Election 
Court there could be no power of superintendence under section 
107 of the Government of India Act. The Collector acting 
under section 18 of the Land Acquisition Act, 1894, is not a 
“Court” (Balakrishna Daji v. The Collector, Bombay Subur- 
ban") and the Court of a Registrar is not a Court for our pre- 
sent purposes. ° : 

Reference must be made to Uma Charan Mondal v. Mid- 
napur Zamindars Co., Lid.,” a case under the Nagpur Tenancy 
Act. The learned Judges distinguished the cases under the 
Bengal Rent Act of 1859 and added: 

“Tt would in oyr opinion be anomalous to hold that where, by statute, 
superintendence over a Revenue Officer is vested, in a particular matter, in 
the Commissioner and the Board of Revenug, the Revenue Officer should be 
deemed even for the purgoses of that particular proceeding a Court subordi- 
nate to the appellate jurisdiction of the High, Court.” 

Also Darbari Panjara v. Bhoti Roy? affords an instance 
of two entirely distinct series of Courts referred to by Rankin, 
J., in Aden Bros. Co. v. Bando & Co." The Commissioner 
was constituted by the Regulation of the High Court to which 
the application in question should have been made. In Ram 
‘Daya} v. Ramadhin? the learned Judges held that if the Board 
of Revenue and the High Court both exercised powers of revi- 
sion a grave inconvenience and confusion of authorities must 


© “ensue. This they said could never have been intended. They 


thought the Board of Revenue had exclusive jurisdiction to 
deal with certain cases, but where an appeal to the-Civil Court 





13 (1914) 18 C.W.N. 782. | 17, (1922) I.L.R. 49 Cal 931. 
19. (1890) 1.L.R. 12 All 198, 
24. (1912) 1.L.R. 87 Bom. 114. 25 (1884) ILL.R. 8 Bom. 264. 
Æ. (1925) 1.L.R. 47 All 513 at 530 (FB). 


.° 27. (1923) I.L.R. 47 Bom. 699. 28, (1914) ILL.R. 41 Cal. 915, 
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Judge is allowed it followed that the High Court had juris- F. B. 
diction. They held then that the two jurisdictions werg sepa- Raghanadha 
rate and distinct. Finally it is sought to infer the power of Bans 
superintendence from the provisions of Order 46, Rule 1, Civil Govinda 
Procedure Code, which are made applicable by section 192, kaki 
Madras Estates Land Act. The fact that a point of  Odgers,J. , 
law may be referred to the High Court for its opinién 
is a matter entirely within the discretion of the Board 

of Revenue and the Board cannot from this fact alone 

be compelled to submit a question for the opinion of 

this Court. Again, under section 202, the High Conrt has 

power to make rules as to the applicability of the Civil Proce- 

dure Code in suits under the Act. This power is however sub- 

ject to the approval of the Local Government and it is difficult 

to infer an independent power of superintendence under these 
circumstances from this section. 





From these considerations it appears to me that it could 
not have been the intention of the Legislature that the Board of 
Revenue which is itself invested with certain revisional powers 
over the proceedings of its own officers under the Act should be 
subject in its turn to the revisional jurisdiction of the High 
Court. It seems to me that convenience is strongly against’ it 
and there is no judicial authority for it save that of Valluri 
Narasimha Rao v. The Ryots of Peddamamidipallt,? which must 
be considered to have been wrongly decided for the-reasons given 
above. The Calcutta rulings turned on the special circumstances 
existing in Bengal at the time of the establishment of the High 
Court. The scheme of the Madras Estates Land Act seems to 
me to give two distinct series of appellate and therefore of 
revisional authorities—the Collector and the Board of Revenue 
for one class of cases and the District Court and the High Court 
for another. I would therefore as regards the Board of Re- 
venue answer the question referred to us in the negative. 


Venkatasubba Rao, J—I regret I cannot agree, ee Aco J. 


The question that has been referred to us runs thys :— 


“Has the High Court in the exercise of its revisional jutrisdiction either A 
under section 115 of the Civil Procedure Code or section 107 of the Govert- 
ment of India Act of 1919 power to revise orders passed by the Board of 
» Revenue under Chapter XI or section 205 of the Estates Land Act??? 





3. (1925) I.L.R. 49 M. 499: (1926) M.W.N. 131. °., . 
R—103 . f . ° 





F. B. 





Raghagadha 
Patro 


v. 
Gomnda 
Pawo. 


Venkata- 


subba Rao, J. 


, Second Appeals under section 190. 
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Under this reference, the position of the Board of Revenue 
has t®be determined in regard to sections 171, 172, #90 and 205. 
In Chapter XI of the Act occur sections 171 and 172, and in 
Chapter XV, sections 190 and 205. Chapter XI deals generally 
with the framing of the record-of-rights. Under section 171, 
appeals of a certain kind lie to such authority as may be pres- 
c@ibed by the Local Government; and the Board of Revenue has 
been constituted the appellate authority under this section. Cer- 
tain revisional powers are conferred on the Board under sec- 
tion 172, and, as I have said, matters dealt with by tess two 
sections fall within Chapter XI. 


Section 189, the first section in Chapter XV, contains a very 
important provision. It says that Revenue Officers shall hear 
suits and applications specified in parts (d) and (b) of the Sche- 
dule to the Act, as Revenue Courts. It goes on to say that decrees 
and orders passed by the Revenue Courts shall be subject to 
appeal as provided in the sixth column of parts (a) and (6). 
Section 190 provides for second appeals to the Board in two sets 
of cases against appellate orders of a District Collector in appli- 
cations under section 15, and against similar orders in suits under 
section 40. 

. What is important to bear in mind in this connexion is that 
both these matters fall within parts (a) and (b) of the Schedule. 
The last of the relevant sections is section 205. It confers con- 

current powers of revision on the Bédard and the District Col- 
lector in respect of ay proceeding under the Act before a Re- 
venue Officer, from whose decision no appeal lies. 

ft the very outset, I desire to point out that ‘the position 
and functions of the Board must be carefully distinguished with 
teference to these various provisions. Whether the Board is 
subordinate to the High Court is not a point to be dealt with 
in the abstract. The question in each case is, while performing 
certain specific functions, is it so subordinate? It is for this 
reason that I wish to stress the point that the character of the 


~ „Board must be separately considered under each of these sections. 


At, least two different sets of functions omnes upon an 
analysis of these provisions :— 

(1) The powers of the Board to deal under section 205 
with matters arising from decisions of Revenue Officers, consti- 
tuted Revenue Courts, by the express words of the Act. 

Of a kindred nature are the powers of the Board to hear 


` 
. 


A 
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(2) The powers of the Board to deal with other matters ; 
firstly, its powers under section 205 in regard to matt#rs not 
covered by 1) ; secondly, its powers under Chapter XP 


Though the reference made to us is comprehensive and in- 
cludes these various aspects, we have heen told, that the point 
that has arisen, before the referring Bench for actual decision, is 
of a very limited character, namely, that covered by (1). 


Section 192 makes section 115, Civil Procedure Code, a 
part of the Act. It is as if the later section is written out, or 
explicitly re-enacted, in the Act itself. The material part of 
section 115 reads thus: 

‘The High Court may call for the record of any case which has been 
decided by any Court subordinate to such High Court and in which no appeal 
lies thereto, and may make such order in the case as it thinks fit ’’ 

Before Section 115 can apply, the ptimary condition must 
be satisfied, namely, that the Court concerned is subordinate to 
the High Court. 


One of the Courts mentioned in the Act, is the District 
Court and the test is clearly satisfied in that case—(See section 
3 of the Code, which provides that the District Court is sub- 
ordinate to the High Court). . 


Then let us take the Revenue Courts mentioned in section 
189 of the Act. Are they subordinate to the High Court? 


There is no definition of subordinafion in the Civil Proce- 
dure Code, although certain @oncrete instances are given in sec- 
tion 3 as illustrating the rule of sybordination. ° 


Clause 16 of the Letters Patent says (it must be clearly 
noted that I am not here concerned with the other parts of this 
clause) that every Civil Court of the Presidency is subject to 
the appellate jurisdiction of the High Court. Section 15 of the 
Charter Act (replaced by section 107 of the Government of 
India Act) provides that every Court subject to the appellate 


jurisdiction of the High Court is subject to its power of supems 


intendence. 
Reading these two provisions together, every Civil Court in 
the Presidency is subject to the High Court’s right of superin- 
tendence, in other words, is subordinate to that Court. 
Without even invoking the aid of section 15 (Charter Act) 
one finds sufficient indication in clause 16 (Letters Patent) it- 
self, that all-Civi] Courts are subject to the High Court's superitf-. 
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tendence; for, clause 16 provides that the High our * shall be 
a Cout of Appeal. 
(i) from Civil Courts of the Presidency; ° 
(2) from all other Courts subject to its superintendence. 

The word “other” in this context implies that the Civil Courts 
are subject to the High Court. 

The question then is—Are the Courts mentioned in section 
189 of the Estates Land Act Civil Courts? If they are, section 
115, Civil Procedure Code, applies. Nilmoni Singh Deo v. 
Taraknath Mukerjee is, in my opinion, decisive of the point, 
that Revenue Courts are, for the present purpose, Civil Courts. 
The question arose with reference to rent es in Bengal under 
Act X of 1859. That Act makes a clear distinction between rent 
Courts and Civil Courts. A decree-holder in a rent Court in a cer- 
tain district applied for a transfer of his decree to another district. 
S. 284 of the Civil Procedure Code then in force (Act VIII of 
1859) provides, that a decree of any Cigil Court in British India 
may be executed within the jurisdiction of any other such Civil 
Court. The point to be decided was, did this section apply 
to the rani Courts? Its answer depended upon, whether such 
Courts were or were not Civil Courts and the Privy Council held 
that they were. The reason given for that view is of far-reaching 
importance. It is true that Act X makes a certain distinction 
between civil and rent Courts; but their Lordships explain 
that Civil Courts are Courts exercising all the powers of Civil 
Courts, as distinguished from rent Coprts, which only exercise 
powers over suits of a limited class. In a sense, of course, there 
is a di&tinction.between these two terms; but a rent Court does ` 
none the less remain a Civil Court, as it does decide purely 
civil questions between persong seeking their civil rights. By 
this reasoning their Lordships came to the conclusion that the 
rent Courts under Act X were Civil Courts within the Code of 
Civil Procedure. ` 


This case is, in my opinion, of the utmost importance in 


s geciding the present point; but I want to make it perfectly clear. 


that I am relying upon Nilmoni Singh Deo v. Taraknath Muker- 
jee’ for this purpose alone. I say advisedly “for this purpose 
atone” for, in the argument there was a tendency to overlook 
that this case decides two entirely unconnected questions, the 
other point decided being that the High Court had jurisdic- 
tion under section 15 of the Charter Act, to interfere, with the 





e 10. (1882) L.R. 9 I.A, 174° 1,L.R. 9 C, 295 (P CÌ, 


Lv] THE MADRAS LAW JOURNAL REPORTS. | 821 
orders of ‘the rent Courts. On what ground this jurisdiction 
was assumed o exist (there is no discussion either in the jydg- 
ment of the High Court or in that of the Privy Council) it is 
immaterial to enquire. To come back to the main point, NH- 
mom Singh Deo v. Taraknath Mukerjee™ clearly-affirms that 
Revenue Courts, although so designed on account of their 


more limited jurisdiction, are nevertheless, properly understood, 


Civil Courts. 


This decision of the Judicial Committee throws a flood of 
light upon the subsequent legislation on this point. The Indian 
Legislature realized that the moment Revenue Courts were estab- 
lished, if nothing was said regarding their procedure, the pro- 
visions of the Civil Procedure Code would automatically apply to 
them. Section 5 of Act V of 1908 (the present Code of Civil 
Procedure), for instance, owes its origin to this fact. That 
section says, that where any special enactment applicable to Re- 
venue Courts is silent in regard to rules of procedure, it shall 
be open to the Local Government to declare that any portions 
of the Code shall not apply to those Revenue Courts, or, shall 
apply subject to such modifications as may be prescribed. It 
was again with the same object that section 192 was enacted 
in the Madras Estates Land Act. It was inserted in order to 
regulate the applicability of the Civil Procedure Code to pro- 
ceedings under that Act, for, the Legislature was aware that, 
if nothing was said in regard to the procedure, the whole of 
the Code would apply. From what I have said, it follows that 
what are termed Revenue Courts under the Act are subject 
to the High Court’s power of superintendence. 


Next, if these Courts are subordinate to the High ok 
is the position of the Board different in this respect, when it 
deals with appeals or revisions pertaining to orders of revenue 
officers, under section 189? This depends upon another ques- 
tion, is the Board, while performing those functions, a Court 
at all? The revenue officers having been by the very terms of 
the Act, constituted Courts, when hearing certain suits or appli- 
cations, it is a necessary corollary, in my opinion, that the Board, 
governed as it is by the same rules of procedure, shouldealso be 
deemed a Court, when dealing with the same matters at a later 
stage. An appeal is but a continuation of the suit and the order 
of an appellate tribunal is in truth the final decision in the pro- 
ceeding initiated in the Court of the First Instance. It is there- 


— 





10. (1882) L.R., 9 I.A. 174: I.L,R. 9 C, 295 (P.C.). 
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fore difficult to regard an appellate or revisional authdrity (made 
Seng eses subject to the same rules of procedure} which deals 
with gnother stage of the same case, as anything bat a Court. If 
the Boardi is a Court, it matters little whether you call it a Revenue 
or a Civil Court, for, as Í have shown abọve, every Revenue 
Court in common paglance is a Civil Court in the wider sense 
pt that term. If this conclusion is correct, the Board is a Court 
subordinate to the High Court under section 115, Civil Proce- 
dure Code. 


Let me take another line of argument. Are the Courts 
mentioned in section 189 subject to the High Court’s appellate 
jurisdiction? If they are so subject, the High Court has right 
of superintendence over them. (Section 15 of the Charter Act 
or section 107 of the Government of India Act). 


The Act itself provides for appeals in certain cases to the 
District Court [see parts (a) and (6)-]. It is not disputed that 
decisions of the District Courts may be taken to the High Court 
as the final Court of Appeal. (Vide section. 100, Civil Proce- 
dure Code, and Raw Veeraraghavalu v. Venkatanarasimha 
Nayudu Bahadur). If the intermediate Court, vis., the Dis- 
trict Court, is subject to the High Court’s appellate jurisdiction, 
Iethink it follows that Courts of the lower grade are necessarily 
so subject thougte indirectly. For, what is the effect, say, of 
the High Court’s adjudication setting aside a decision of the 
District Court reversing that of the first Court? It merely re- 
stores the decision of the last mentionad Court. It is immaterial 
again that it is not every order made by a Revenue Court (under 
sectioh 189) that is subject*to an appeal to the District Court, 
and indirectly to the High Court. For, if from a subordinate 
Court appeals lie to the High Court only in certain specified cases, 
then that Court is nevertheless subject to the appellate jurisdic- 
tion of the High Court, and thus becomes by force of section 15 
of the Charter Act, subject to its power of superintendence. In 
the matter of John Thompson® and Sheo Nandan v. King-Em- 


wperor.”° Adopting this reasoning, one reaches the conclusion— 


and that conclusion is inevitable—that the Courts specified in 
section 189 are subject to the superintendence of, in other words, 
subordinate to, the High Court. 





14. (1914) LR 41 IA. 258: ILR 37 M. 443 at 453: 27 M.LJ. 365 (P.C). 
29, (1870) 6 Beng. L.R. 180. 
30. (1918) 3 Pat. L.J. 581 (F.B.), 
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I may'mention here, by way of answer to a suggestion made 
at the bar, that it is wrong to assume that the Courts mentigned 
in section 107 ef the Government of India Act (section 15 ef the 
Charter Act) as being subject to the High Court’s appellate juris- 
diction, are restricted to such Courts as were in existence, at the 
time of the passing of the Charter Act or the issue of the Letters 
Patent. The wording is perfectly clear. The section says: 

‘Each of the High Courts has superintendence over all Courts for the 

time being subject to its appellate jurisdiction.’’ 
I understand this to mean, that if at any point of time you are 
able to predicate of a Court, that it is subject to the High Court’s 
appellate jurisdiction, it necessarily follows that it is equally sub- 
ject to the High Court’s superintendence. There is a marked 
contrast between the wording of sections 106 and 107 of the 
Government of India Act (clauses 9 and 15 of the Charter Act). 
Section 106 says inter alta that the High Courts have 


“all such jurisdiction, powers and authority as are vested in those Courts 
respectively at the commencement of this Act ’’ 


There is no reference to the “commencement of the Act” in 
section 107. It would, in my opinion, be a mistake to import into 
section 107, while construing that section, words that are not 
there, but are found only in section 106. There is a slight differ- 
ence in the wording between clause 15 and section 107. The 
words “for the time being” do not occur iq clause 15, which 
reads thus :— PSO 

“Each of the High Courfs . . . . shall have superintendence over 
all Courts which may be subject to its appellate furisdiction.’’ 

The meaning is the €ame*and the absence of those words 
matters nothing. We cannot conyert “may be subject) into 
“are now subject.” j 

I have thus, adopting a different argument, again come 
to the same conclusion, that the Revenue Courts exercising juris- 
diction under section 189 are subject to the superintendence 
of the High Court. Starting then from that point, I proceed 
to the next question, what is the position with reference to 
that Court, of the tribunals exercising appellate or revisional 


Jurisdiction in respect of those inferior Revenue Courts, con- 


cerning matters falling under that section? The Boardeof Re- 
venue being at the head of the graded tribunals thentioned in 
the Act, is either subordinate to the High Court or co-ordinate 
with that Court. No third alternative is either possible or has 
been suggested. To invest with final and supreme authority two 
parallel bodies with co-equal powers seems opposed to reason. 


That there can be two final decisions in the same case, possibly 5 
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conflicting, is a position utterly repugnant to the character of a 
jud&cial proceeding. By the Act, the Board is é@xpressly con- 
stituted the revisional authority over the Revenue ‘Courts. Under 
the decisions and on a true construction of the provisions of 
the Government of India Act and the Letters Patent, the High 
Court is also possessed of similar revisional powers. As the 
Board and the High Court have concurrent revisional powers, 
does it follow that they are co-ordinate bodies? I think not. 
Investing two tribunals, one admittedly inferior to the other, 
with concurrent revisional powers, is not unknown to the Indian 
Statute law. Under section 436 of the Criminal Procedure 


Code, the High Court as well as the Sessions Court are invested | 


with certain concurrent revisional powers. From this circum- 


stance, would it be a legitimate inference, that they are bodies 
co-equal in rank? Although both the Courts are clothed with 
the same authority, it is undoubted that an order of a Sessions 
Judge under that section is liable to be set aside or reversed by 
the High Court. ° 

Because two tribunals have equal powers of revision, it does 
not necessarily follow that they are tribunals of equal rank. To 
hold otherwise would lead to an anomaly. If the Board were 
independent of the High Court, what would prevent it from 
faking up a case in revision and arriving at a conclusion differ- 
ent from that of*the High Court? I am aware that by the 
terms of section 192 of the Act no provision of the Civil Pro- 
cedure Code can beeapplied so as to produce a result incon- 
sistent with the provisions of that Aet. No such result is pro- 
duced by my view being adopted; on the contrary, a grave 
anomaly is avoided. I ani therefore of the opinion that the 
High Court has power of superintendence over the Board. 

Mr. Krishnaswami Aiyar suggests that the High Court 
has superintendence over the Board, because, in the first place, 
under section 202 of the Estates Land Act, the High Court 
has power to make rules governing the Board’s Proceedings, 
and secondly, because it is competent to the Board to make a 


. www reference to the High Court. (By section 192 of the Act, the 


chapter in the Civil Procedure Code relating to reference is 
made applicable). For this position, he relies upon Abdul 
Karim v. Municipal Oficer, Adem" and Municipal Officer, Aden 
v. Ismail Haji’. In the view I have taken, it is unnecessary 
to consider this argument. 


15. (1903) I.L.R. 27 Bom. 575. 
J6 (1905) L.R. 33 I.A. 38: ILE.R. 30 Bom. 246: 16 M.L.J. 73 (P.C.). 
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I havè now shown by two different lines of reasoning that 
the Board isa Court subordinate to the High Court when geal- 
ing with matters arising out of suits or applications referred 
to in section 189 of the Act. 


My conclusion therefore is, and I would state my answer 
to the reference accordingly, that the following decisions of the 
Board are subject to the revisional jurisdiction of the Hig 
Court:— 


(1) All adjudications under section 190 as Be necessarily 
arise out of suits or applications specified in section 189, clauses 
(1) and (2). 


(2) Adjudications under section 205, so far as they 
relate to matters arising out of suits or applications specified in 
section 189, clauses (1) and (2). 


What I have so far dealt with, comes under the first of the 
two divisions, which I adopted at the commencement of my 
judgment, in classifying the functions of the Board. On the 
second heading I refrain from expressing any opinion, for, any 
observations on the point would be obiter dicta, as the question 
does not arise for decision in the case itself. Moreover, it 
seems to me, whatever one’s conclusion may be, that the ques 
tion has to be decided with reference to consjderations entirely 
different from those to which I have had regard in deciding the 
other point. 


I shall now turn toethe authorities cited before us. As 
regards the cases under the Estates Land Act itself, all the 
decisions so far have held that the inferior Revenue Courts 
are subordinate to the High Court, and, there being no con- 
flict of opinion on this point, I assume that we are not called 
on to examine the soundness of that view. Should, however, 
the reference be deemed to include this question also, my answer 
is, that I respectfully agree with the view that has been setiformly 
taken in these cases. Then, in regard to the position of the 
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Board of Revenue, there has been some difference of opinion, =” 


but I must point out that in the cases in which the qpestion 
came up, it did not arise in the form in which it has aow arisen; 

for it was the position of the Board under Chapter XI that was’ 
under discussion in those cases. That question, as I have shown, 
must be excluded from this reference. With these observa- 
tions I shall examine the more important of the cases that 
have been cited. 

R—104 
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In Paramaswami Atyangar v. Nachiar Amma” and in 
Romeswami Goyndan v. Kabi Goundan" it was held by Ayling 
and Kgishnan, JJ., that revision petitions to the High Court 
were competent against orders of Deputy Collectors acting as 
Revenue Coarts. These decisions necessarily imply that the 
Revenue Courts under the Act are subordinate to the High 
Gourt. The same view was taken by Ramesam, J., in Maha- 
raja of Jeypore v. Sobha Sundar Dalai*. The next case takes 
us one step further, and that is the decision of Kumaraswami 
Sastri, J., in Gopanna Mannadiar v. Palani Goundan’. The 
point to note about this case is, that the order revised by the 
High Court was not, as in the other three cases, an order of 
a Revenue Officer as defined by the Act. The original order 
was that made by the Sub-Collector and the District Collector 
who heard an appeal from it arrived at a certain decision and 
it was this, that was taken to the High Court in revision. An 
appellate authority is not expressly constituted a Revenue Court 
by section 189, and yet the learned Judge held that that tribunal 
was likewise subordinate to the High Court. This lends sup- 
port to my view, that if the first tribunal is a Court, it follows 
that the higher authority is similarly a Court, more especially, 
bound as it is by the Act, to observe the same procedure as the 
tribunal of the first instance. In this respect, I find no difference 
in principle between a District Collector and the Board. Neither 
of them is a Revenue Court under the express terms of the 
Act. The District Collector is in some cases an appellate and 
in some cases a revisional authqrity. The Board of Revenue 
has appellate powers under section 190 and revisional powers 
under” section 205. Therefére in regard to the matter under 
discussion, what applies to the District Collector equally applies 
to the Board. Appanna v. Litchayya? and Valluri Narasimha 
Rao v. The Ryots of Peddamamidipalls® are cases dealing with 
Chapter XI of the Act, and, in my opinion, have no bearing on 
the point that has now arisen for actual decision; but these cases 
are useful as showing that every Judge who took part in them 


: “nal Spencer, J., Devadoss, J. and Waller, J.) accepted without ques- ' 


tion the authority of the rulings reported in Paramaswams 


2. (1923) IL.R. 47 M. 250 : 45 M.L.J. 735. 
3. (1928) I.L.R. 49 M. 499. (1926) M.W.N, 131. 
4. (1925) 49 M.L.J. 540. 
6 (1918) 1.L.R. 42 M. 76: 35 M.L.J. 632. 
7, (1918) I.L.R. 42 M. 310: 36 M.L.J. 571. 
8 (1925) M.W.N. 489, 
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Atyangar'y, Alayselu Nachiar Ammal and Ramaswami Goun- 
dan v. Kali Goundan". 4 

I am undble to derive any assistance from Darbari Ranjara 
v. Bhoti Roy“. The decision in that case depended upon the 
constitution of certain Courts under Regulation V of 1893, which 
Regulation seems to have nothing in confmon in regard to the 
present point with the Estates Land Act. Under that Regula- 
tion two different classes of Courts were recognised, those estab- 
lished under the Bengal Civil Courts Act and those under the 
Sonthal Parganas Act. Under the former Act there were two 
grades of Courts, that of the District Judge and those of 
the Subordinatd Judge. Under the latter Act there were 
four grades of Courts, namely, those of the Commis- 
sioner, the Deputy Commissioner, Sub-divisional Officers 
and Sub-Deputy Collectors. It was held in that case that 
the second set of Courts were not subordinate to the 
High Court. I fail to see what analogy the case before us 
has to the case cited. What is suggested is, that under our 
Act there are two series of Courts also, one series consisting 
of the Revenue Officer, the District Court and the High Court 
and the other series of the Revenue Officer, the District Col- 
lector and the Board of Revenue. The Court of the lowest 
grade (it must howeyer be noted) is in both series the sarfie 
Court; what is even more important, in the Calcutta case, the 
one set of Courts was governed by the general law and the 
other set of Courts by directions issued by the Lieutenant-Gov- 
ernor. Again, the Bengal Regulation itself constitutes the De- 
puty Commissioner, the District Court and the Commissioner, the 
High Court. The circumstances dhe so entirely. different. that 
this case is no guide in deriding the point raised. Moreover, 
it would be impossible to reconcile this theory of two parallel 
sets of Courts with the Madras decisions to which I have re- 
ferred; for it will be observed that in those cases the High 
Court interfered with the orders of Revenue Officers where 
appeals lay to the District Collector. 
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rama Sastri is Uma Charen Mondal v. Midnapur Zamindari 
Co., Ltd. relating to Chota Nagpur Tenancy Act. “It was 
held in that case that where superintendence over a Revenue 
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Officer is vested in a particular matter in the Commissioner 
andthe Board of Revenue, the Revenue Officer should not be 
deeméd, for the purpose of that particular proceeding, a Court 
subordinate to the High Court. This case is not of much 
help, as the decision seems to rest on the footing that the pro- 
ceeding in question was not a judicial proceeding. It was on 
this express ground, that a previous case of the same Court, 
namely, Kartik Chandra Ogha v. Gora Chand Mahto,” was dis- 
tinguished, where it had been held that although powers of 
revision and control were vested under the Chota Nagpur 
Tenancy Act in the Commissioner and the Board, the Deputy 
Commissioner was nevertheless subject to the Appellate Juris- 
diction of the High Court. I may remark that several other 
cases similarly dealing with special enactments or statutes have 
been cited, with which I do not propose to deal. They do not 
seem to serve any useful purpose in deciding a, point that has 
arisen under the Act in question. I am, however, satished that 
my conclusion is not opposed to the principles which have been 
recognised in the cases to which our attention has been drawn. 

In the result-I am of the opinion that the conclusion 1 
have arrived at, on an examination of the various provisions 
of the law bearing on the subject, is not opposed to the prin- 
tiples established by the cases, which have either a direct or 
indirect bearing on the point. 

N.S. Reference answered in the negative. 

[The question whether the Board “of Revenue is subject to the 
Power of Superitendence of the High Court under S. 107 of the Govern- 
ment of India Act, and cl. 16 of the Letters Patent has been referred to a 
Full Bench By Wallace and Thiruvenkatachariar, JJ. on 21st September 
1928 See CRP. No. 192 of 1926, and C.R.P. No. 1109 of 1926. Ed] 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ODGERS AND Mr. JUSTICE 
MADHAVAN Narr. 

Hassan Kutti Beary .. Appellant* (Deft.) 

v. 
Jainabha . .. Respondent (PI) 
Muhammadan Law—Shafi school—Marriage of—Adalt virgin without 
her consent-*Validuy—Difference between Hanafi and Shafi Law. 
r The marriage of a Muhammadan woman who is an adult virgin is, 


under the Shafi Law, invalid, if her consent to the marriage has not been - 


obtained. 


* S A. No. 934 of 1926. 5th September, 1928. 
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Per Madhavan Nair, J —The only difference between the Hanafi Law 
and the Shafi Law as regards the question of the consent of an adult virgin 
to her marriage is that, under the Shafi Law, the consent must be dxpress- 
ed through a wali and not direct as under the Hanafi Law. . 

Second Appeal against the decree of the District Court of 
South Kanara, dated 23rd November, 1925, in Appeal Suit 
No. 396 of 1925, preferred against the decree of the Court of 
the District Munsif of Kasargod, dated 24th June 1925 ïn 
Original Suit No. 204 of 1925. 

B. Sttarama Rao for appellant. 

K. S. Krishnaswami Aiyangar for respondent. 

The Court delivered the following 

JupemEnts.—Odgers, J.—This is a Second Appeal from 
the decree of the learned District Judge of South Kanara con- 
firming that of the District Munsif, and the question is has the 
father of the plaintiff the right to marry her to the defendant 
without her consent? The parties are Moplahs and Sunni 
Muhammadans. The oase has been argued on the assumption 
that they belong to the Shafi sect of the Sunnis. Nikka was 
performed by the father of the plaintiff in the Tadangere Mos- 
que, and the question is—is this an irrevocable marriage? The 
plaintiff is an adult virgin and it is not proved that she has been 
consulted or that her consent has been obtained. Another 
important sect of the Sunnis is the Hanafis There is no doubt 
that a woman cannot be married in that sect without her con- 
sent. The learned Advocates on each gide have been at pains 
to bring to our notice every, possible authority which exists in 
the tekt-books. There are practically no cases on the point, 
and therefore the text-writers mest be shortly examini, 

Wilson in his Anglo-Muhammadan Law, p. 68, points out 
as one of the chief variations*of the Shafi creed that women 
have less freedom of choice in the matter of marriage. He 
Says : 
“Not only female minora, but adult women who are virgins, may be 
disposed of in marriage by the father or paternal grandfather without 
their consent and though widows and divorced women cannot be given in 
marriage against their will, even they Te-marry | without the interv 
tion of a guardian or wali.’’ x 

And in the same book (Ch. 13) dealing with the peculi- 
arities of the Shafi school of Sunni Muhammadans and quotihg 
from the Minhaj, a work dating from the 13th century of the 
Christian era, he says : . 

‘Not only female minors, but adult women who are virgins may be 
disposed of irrevocably in marriage by the father or failing him by the 
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paternal grandfather with or without their consent; but theif ~onsent is 
nevertheless considered desirable ’’ z 

Minhaj-et-Talibin which has been translated apparently 
under the authority of the Dutch Government for use among 
Shafi Muhammadans of Java says at page 284 : 

“If his daughter is a virgin the father can dispose as he pleases or 
remarry.” . 
¢ And he adds : 

“Tt is, however, always commendable to consult her as to her future 
husband, and her formal consent to the marriage is necessary if she has 
already lost her virginity.’’ 

In the prefatory note, the Editor says : 

“Tt is not always possible to decide the question by reference to Minhaj 
alone,” 

But the two other treatises to which he refers as the two 
standard works in the whole modern literature on the school 
of Shafi are unfortunately not available to us here. The late 
Syed Amir Ali in his introduction to Muhammadan Law cites 
Minhaj as a Shafi work of repute but is himself quite definite 
as he remarks : 

“Among Shafis and Malikis, although the consent of the adult virgin 
is as essential as among Hanafis and Shiahs as to the validity of a contract 
of marriage entered into on her behalf, she cannot contract herself in 
marriage without the intervention of a wah.” 

* If that is to be taken as the modern view on the subject, 
it seems to me thaf there is no more to be said. 

A good deal of the learning on this part of the subject is 
concerned with the competence to contract marriage. Accord- 
ing to Mr. F. B. Tyabji at page 91 of his book : ; 

“A Shaf thayyaba is competent to contract marriage, ie, to enter into 
a contract of magriage but not a®woman who is a virgin.’’ 

At page 97 the learned author says : that the consent to the 
marriage of a person not comfetent to enter into a contract of 
marriage must be expressed by his or her guardian for marriage 
who is a wali. This would also seem to point to the conclusion 
arrived at by Syed Amir Ali to the effect that consent was neces- 
sary. ‘The answer to that argument put forward is that the con- 


eent has been given on her behalf by the father as her wali. That 


of course cannot Be because the Lower Courts have found as a 
fact that she, was never asked and she had never even seen her 
future husband. So that her consent was never expressed either 
personally or through a wali at all. Hedaya in Chapter 2 on 
Guardianship and Equity mentions the Shafi assertion that a 
woman can by no means contract herself in marriage in any 
circumstances whether with or without the consent of her 
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guardian. That must simply mean the mode of expressing coh- 
sent. Further at page 96 Hedaya says : 4 
“It is not lawful for a guardian to force into marnage an adul virgin 


against her consent. This 1s contrary to the doctrine of Shafi who accounts 
ån adult virgin the same as an infant ’”’ 


And the argument of the Shafi is refuted by the argument 
of “our doctors.”, Hanafis. Sir Abdur Rahim says as follow; 
at pages 330 and 331 : 


‘‘According to the Hanafis, every person who is not a minor whether 
male or female maiden or thayyaba (that is, a girl who has had sexual inter- 
course) is competent to contract marriage and cannot be given in marriage 
without his or her consent whether by the father or any other relative The 
Shafis and Malikis agree with the Hanafis so far as boys and thayyabas who 
have attained majonty are concerned; the former, however, hold that a 
minor thayyaba is competent to contract marriage and a maiden, even if she 
has attained majority, cannot marry without the consent of the guardian, while 
the Hanafis in each of these two cases hold the contrary view. Thus with 
the Hanafis so flr as the females are concerned minority is the test whe- 
their the intervention of a guardian is necessary or not and with the Shafis 
the test is whether a girl is a“maiden or thayyaba The difference between 
the two sects on this point though not perhaps of much practical significance 
involves a question of principle. The Hanafis’ allege that the Shafis’ refu- 
sal to acknowledge the right of a maiden of tull age to contract marriage 
of her own will amounts to a breach of a cardinal principle of Muhammadan 
Law, namely, that the legal status of a grown up female is as complete as 
that of a male.” Hi 


Even in that passage the learned authof is concerned with 
the capacity to enter into the marriage contract, t.¢, as to whe- 
ther the intervention of a wali is necessary or not. In the 
Muhammadan Law marrmge would appear to be nothing more 
nor less than a contract and therefore there must be consent. 
How that consent is to be expressed is a matter on which as al- 
ready stated there appears to be much learning and some con- 
fusion appears to exist as will be apparent from the quotations 
already given between the necessity of such consent and the 
mode of its expression. In Amir Ali page 343 it is said that 


“A woman who is sane, free and adult can marry herself to an equal, 
with or without the consent of any person who might be her wali.” 


“Shafi and Malik hold a contrary opinion’? says the Radd-ul-Muhtarmegg”? 


‘‘but there is no authentic hadis in support of their views. At the same time 
it is recommended as more consistent with decorum that an adifit virgin 
should entrust the negotiations of her marriage to a wali in°whom she has 
trust ”? ` 


In the recapitulation at page 350 the learned author says: 
“Under the Maliki and Shafi Law the manage of an adult girl is 


not valid unless her consent is obtained to it. But such consent must be 
given through a legally authorised wali who would act as her representative, ’? 
e 
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: Ina case of Muhammad Ibrahim v. Gulam Ahméd' it was 
held (hat according to the doctrine of Shafi a virgin whether 
before er after puberty cannot give herself in marriage without 
the consent of her father. That of course is not this case at all. 
Giving tie best consideration I can to these various authori- 
ties it seems to me that the only view against the position taken 
up by the Lower Courts is that of Wilson, and even he says that 
consent is commendable. There is further the evidence in this 
case of a Musaliar, D. W. 2, who says he is a teacher of Sastras 
by which, I suppose, he means the Koran. He says that among 
Shafis-consent of the girl is not necessary for the first marriage 
but that all the books state that it is better to get it. It would 
have been interesting if a body of evidence had been given in 
the first Court as to the ideas obtaining among the best opinions 
of the community of the present day on this subject. I do not 
imagine that these opinions have retrogressed and become more 
conservative as time has gone on; and it may be that the better 
opinion among the Shafis on the West Coast is that no adult 
virgin should be married without her consent. However that 
may be, the question is here whether enough has been shown to 
enable us to say in second appeal that the view taken by both the 
Lower Courts is manifestly wrong in law. J am by no means 
persuaded that it is. I think therefore that the decree of the 
Lower Appellate Court should be confirmed and this second 
appeal dismissed with costs. a 
Madhavan Nair, ¥—This Second Appeal arises out of a 
suit instituted by the plaintiff fora declaration that she is not 
the properly wedded wife of the defendant and for an injunction 
restraining the ‘latter from asserting his rights as her husband. 
The parties are Sunnis and they belong to the Shafi sect. 
The Lower Courts have found that the plaintiff had attained 
puberty at the time of the marriage, that no consummation cere- 
mony was performed and that her consent has not been obtain- 
ed by her father for the performance of the nikka. It was con- 
ded on her behalf that, she being an adult virgin, the nikka 
performed without her knowledge and consent is invalid under 
the Shafi Law. This contention has been upheld by the Lower 
Courts. ~ 
The question for consideration is whether the marriage of 
a Muhammadan woman who is an adult virgin is under the Shafi 
Law invalid owing toewant of consent on her part. There are 








1. (1864) 1 Bom. H.C R. 236. 7 


| . 
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no decision? directly bearing on the question; the case reported 


atti B 
in Muhammad Ibrahim v. Gulam Ahmed! does no more than cee ine 


point out the difference between the Hanafi and the Shafi Law 
on this point. The evidence of D. W. 2, the Khaliff of Puttur, 
the only witness who speaks on this question, is not ‘much help- 
ful as he does not refer to instances of marriages declared in- 
valid by the Court or held so by the community owing to want ẹ 
of consent on the woman’s part. The case has therefore to be 
decided on the statements of the Law contained in the various rc- 
cognised text-books of authority on Muhammadan Law. 


The appellant’s contention that want of consent on the ‘part 
.of the woman does not invalidate her marriage under the Shafi 
Law is supported by the statement of the Law contained in 
Wilson’s Anglo-Muhammadan Law, Hamilton’s Hedaya and 
Minhaj-et-Talibin. In Wilson’s book the law with regard to 
Shafi Muhamnfadans is stated as follows : 


“Not only female minora, but adult women who are virgins may bo 
disposed of irrevocably in marriage by the father with or without their con- 
sent; but their consent is nevertheless desirable’’—(See p. 407, para. 392.). 


In Hamilton's Hedaya, Vol 1, page 96, the law is thus 
stated : 

“Tt is not lawful for a guardian to force into marriage an adult virgin 
against her consent. This is contrary to the doctrine of Shafi, who accounts 
an adult virgin the same as an infant, with respect to marriage, since the 
former cannot be acquainted with the nature of the marriage any more than 
the tatter, as being equally uninformed with respectto the matrimonial state, 


whence it is that the father of such an one is empowered to make seizure of 
her dower without her consent.’’ 


Minhaj-et-Talibin (Guide of tĦe earnest enquirer), a book 
dating from the 13th century of the Christian era and which is 
exclusively devoted to a statement of the principles of the Shafi 
Law, also supports the contentions of the appellant. It is stated 
in that book that 


“a father can dispose, as he pleases, of the hand of his daughter with- 
out asking her consent whatever her age may be, provided she is still a virgin. 
It is, however, always commendable to consult her as to her future husband. ’ Sew ° 
(See p. 284, Sec. 4, para. 3). s 
Though this is a book exclusively devoted tosa statement 
of the Shafi Law, it is difficult to say to what extent it can be 
relied on in deciding questions arising under the Shafi Law. 
“ Though the translator says that “the book occupies the first rank 
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fbr deciding legal cases,” he later on modifies the effect of the 


statgment by saying : ° 
VIt is not always possible to decide a question by reference to Minhaj 
and in such a case a Muhammadan jurist..... has recourse principally 


to the Tohfa end the Nihaya, which Dr. Th. Juynoboll ın his Handbuch des 
Islamische Geseizes, 1910, calla ‘the two standard works in the whole 
modern Fikh literature of the School of Shafi.’’ 

š We have not been able to refer to these two 
books. Even according to Minhaj-et-Talibin, it is always 
commendable to consult a woman as to her future husband 
and we have already noticed that Mr. Wilson also says “that the 
woman’s ‘consent is nevertheless desirable’. 


Against this authority the respondent relies mainly on the 
statements of the Shafi Law contained in Mr. Amir Alis Muhanr 
madan Law, Third Edition, Vol. II, at p. 350, and Mr. Tyabji’s 
Text-book of Muhammadan Law. In the former book it is stat- 
ed that 

“To recapitulate : Under the Malil and Shafi Law, the marriage 
of an adult girl is not valid unless her consent is obtained to it, but such 
consent must he given through a legally authorised wali, who would act 
as her representative. Under the Hanafi and Shiah Law, the woman can 
consent to her own marriage either with or without a wali.” 

e Speaking of the competence of a female to enter into a con- 
tract of marriage,«Mr. Tyabji states in para. 17-B of his Prin- 
ciples of Muhammadan Law, that 3 

‘“(a) According to the Hanafi Law she becomes competent when, being 


of sound mind, she attains puberty, (b) According to the Shafi and 
Maliki Law, a thayyaba is competent so to contract but not 2 woman who 


is a virgin”? | ş 

And after thus dealing with the capacity of parties to enter 
into a contract of marriage, tħe law with regard to the consent 
of parties is thus stated : 

“(1) The consent to the marriage of a person competent, under 
S. 17-B above, to enter into a contract of marriage, must be expressed 
either by himself or his duly authorised agent or proxy. (2) The consent 
to the marrage of a person not competent to enter into a contract of 
marriage under S. ]7-K must , subject to the said section, be expressed 
by his pr her guardian for marriage or by the duly authorised agent or 
proxy of suck guardian.’’ (See para 20, page 97.) 
4 Tt would seem that, in the opinion of this writer, 
though an adult virgin cannot, owing to her incapa- 
city to enter into a contract, express her consent except through 
her guardian for marriage or by the duly authorised agent or 


„ wroxy of such a guardian, nevertheless her consent is necessary 
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to render the contract of marriage valid. This is what we cffi ant maw 

gather impliedly by reading the two paragraphs 17 and 29 to- v. 

gether. Nowhere does the learned author say explicitly hat a  J=mabha. 

Shafi woman can be married with or without her consent by ae 
| . 


her father if she is an adult virgin; but his opinion'seems to be, 
as I have indicated above, in favour of the view that the con- 
sent of an adult virgin is necessary to render her marriage valid 
under the Shafi Law. 


It will thus be obvious that the authorities on the question 
are very much divided and except Mr. Amir Ali and 
Mr. Tyabji—the former expressly and the latter implied- 

e ly—all the other text-writers that we have thus far 
exaxmined point out that the marriage of an adult vir- 
gin under the Shafi Law will not be invalidated by 
want of her consent, whereas, under the Hanafi Law, the 
woman’s consént is necessary to render the marriage valid. The 
opinion of Sir Abdur Rahim has been referred to by both the 
appellant and the respondent. In page’ 330 of his book on Muham- 
madan Jurisprudence” the learned writer states his view as 
follows : 

“According to the Hanafis, every person who is not a minor, whether 
male or female, maiden or tayyiba (that is, a girl who has had sexual intey- 
course) is competent to contract marriage and cannot be given in 
marriage without his or her consent whether by th® father or any other 
relative. The Shafiis and the Malikis agree with the Hanafis so far as boys 
and thayyabas who have attained majority are concerned: the former, 
however, hold that a minor thayyaba is competent to contract marriage and 
a maiden even if she has attained majority, cannot marry without the con- 
sent of the guardian, while the Hanafis in each of these two casgs hold 
the contrary view. Thus with the Hanafis, so far as the*females are con- 
cerned, minority is the test whether the intervention of a guardian is neces- 
‘sary or not and with the Shafiis the tést is whether a girl is a maiden or 
‘tayyiba The difference between the two schools on this point, though not 
perhaps of much practical significance, involves a question of principle. 
The Hanafis allege that the Shafiis’ refusal to acknowledge the right of a 
maiden of full age to contract marriage of her own will amounts to a 
breach of a cardinal principle of Muhammadan Law, namely, that the legal 
status of grown up female is as complete as that of a male,” map” 

Having regard to the marginal heading of the paragraph 
“The capacity to enter into a marriage contract ” itis possible to 
argue, as contended for by the respondent, that, in the opinion 
of this learned writer also, under the Shafi Law the consent of 
the woman who is an adult virgin is as essential as under the 
Hanafi Law to validate her marriage though she is not competent 


to express that consent except through a wali. 
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| It seems to me that, having regard to the nađıre of the 
margiage relationship as understood in Muhammatlan Law, the 
difference between the two schools, the Hanafi “and the Shafi, 
on the point under consideration is not so very fundamental as is 
made to appear from the text-books. Marriage in Muham- 
madan Law is purely a civil contract, and if so, the consent 
must be considered a necessary element to give validity to the 
marriage. In the opening paragraph of the judgment in Asger 
Ali Chowdhry v. Mukubbut Al? which was a case in which the 
husband of a Muhammadan woman sued his father-in-law for 
damages when the marriage was found invalid, Markby, J. says : 
“After the marriage, the plaintiff instituted a suit for the purpose of 
compelling the girl to live with him as his wife, but failed by reason of its 
being established that the girl was of full age, and that she had not given her 
consent.» 


We do not know what law governed the parties and there is 
no further reference in the judgment to this question of consent 
as the case dealt with quite a differtnt matter. After stating, 

‘‘No contract can be said to be complete unless the contracting parties 
understand its nature and mutually consent to it,’ 

Mr. Amir Ali points out the distinction between the Hanafi 
and the Shafi Law thus : 


R “Among the Shafis and Malikis, although the consent of the 
adidi virgin woman ig as essential as among the Hanafis and the Shiahs to 
the validity of a contract of marriage entered into on her behalf, she 
cannot contract herself in marriage without the intervention of a wali. 
Among the Shafis, a woman cannot personally consent to the marriage. 
The presence of the wali or guardfan if essentially necessary to give 
validity to the contract The wali’s intervention is required by the Shafis 
and the Malikise to supplement “the presumed incapacity of the woman to 
understand the nature of the contract, to settle the terms and other mat- 
ters of sumilar import, and to guafd the girl from being victimised by an 
unscrupulous adventurer or from marrying a person morally or socially 
unfitted for her.” 


It appears to me therefore that the consent of an adult 
virgin even among the Shafi sect is essential for the validity of 


+ A marriage and that the only difference between the Hanafi Law 


and the Shafi Law on this point is that under the Shafi Law the 
consent mugt be expressed through a wali and not direct. Even 
according to the “Minhaj,” which has been strongly relied upon 
by the appellant as being a book upon Shafi Law, it is always 
commendable to consult the woman as to her future husband. The 
desirability of adopting this course is suggested by Sir R. Wilson 


A } (1874) 22 W.R. 403. K 
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also. Having regard to the conception of marriage as a don- 
tract in the Muhammadan Law, I think Mr. Amir, Ali’s expla- 
nation of the difference between the Hanafi and the Shafi Law 
should be accepted as correct : and therefore it follows that in 
this case the marriage of the plaintiff with the defendant should 
be held invalid as her father had not sectired her consent for it. 
This view is certainly more equitable and more suitable eto 
modern times. 

I would therefore dismiss this Second Appeal with costs. 


N.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:— SIR” Murray Courrs TROTTER, Kt, Chief 
Justice AND Mr. JUSTICE PAKENHAM WALSH, 
Kidambi Sambamurthi Aiyar .. Appellant® (Petitioner- 
15th Creditor) 
v. e 
E. Ramakrishna Aiyar and others .. Respondents (Respts.- 
Insolvts.). 
Provincial Insolvency Act (V of 1920), Ss. 4, 27 and 75 (1)—Order 
granting extension of time to apply for discharge—Second appeal 
An order granting an extension of the time during which to apply, for 
discharge under section 27 of the Provincial Insolvency Act is not a deci- 
sion under section 4 of the Act and, consequently, 2 second appeal does not 
lie from such an order under the second proviso to section 75 (1) of 
the Act. s 
Appeal under clause 1560f the Letters Patent against the 
judgment of the Honourable Mr. Justice Jackson, dated 28th 
June, 1927 and passed A.A.A.O% No. 120 of 1927, pfeferred 
to the High Court against the order of the District Court of 
Madura, dated 16th February, 1927, in C.M.A. No. 201 of 
1926 preferred against the order of the Court of the Subordi- 
nate Judge of Dindigul, dated 7th August, 1926 in M.P. No. 223 
of 1925 in I.P. No. 21 of 1922. 


K. V. Sesha Aiyangar for V. C. Seshachiarir for appellant. 
T. S. Anantharama Aiyar for respondents. ws’ 


The judgment of the Court was delivered by 

Pakenham Walsh, J—This is an appeal agajnst the judg- 
ment of Jackson, J., in appeal against the order of the 
District Court of Madura in C. M. A. No. 201 of 1926, 
which was preferred against the order of the Subordi- 
nate Judge of Dindigul, dated 7th Atgust, 1926 in M. P. 


*L.P.A. No. 183 of 1927, 13th September, 1998. 
6 
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Nd 223 of 1925. The original order granted an extenston of the 
time during which to apply for discharge under section 27 of the 
Provingial Insolvency Act. On appeal to the District Court this 
order was reversed. The appeal against the order of the District 
Court is laid to the High Court. Mr. Justice Jackson held that no 
appeal lay evidently under section 75 (2). Section 75 (2) runs 
ag follows: 

“Any such person aggrieved by any such decision or order of a 


. District Court as is specified in Schedule I, come to or made otherwise than 


in appeal from an order made by a Subordinate Court, may appeal to the 
High Court.” 

This order is one made under Schedule I and quite obviously 
on the terms of this section there is no second appeal in the 
matter. It has been sought however to argue from the second 
proviso to section 75 (1) that the order can be taken to be one 
under section 4 of the Act and a second appeal lies against any 
order passed under section 4 on a question of law.” To say that 
this order is passed under section 4 amounts to saying that every 
order under the Act can be brought under section 4 and that there- 
fore a second appeal lies on a question of law against every 
order passed under the Act. That is to render the schedule and 
the plain proviso of section 75 (2) meaningless. A sort of ana- 
logy was sought to be drawn from the Civil Procedure Code, but 
that does not in our opinion apply. There is nothing in the 
decisions quoted in that analogy which renders one part of that 
Act inconsistent with another, whereag the effect here is to wipe 
out a definite proviso‘is to appeal. It is a settled principle of 
construction that an Act must be construed, if possible, consist- 
ently with itself. We therefore find against the contention and 
dismiss the appeal with costs. 

N.S. Appeal dismissed. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 


eð PRESENT: —Sm Murray Coutts Trorrer, Kt, Chief 


Justice, Mr. Justice Brastey AND Mr. JUSTICE REILLY. 


A. V. Narayanaswami Naicker - ..  Plantiff* 
j v. 
Sakharam Rao and others .. Defendants. 


Ongwmal Side Rules (Madras), Order 6, Ratle 4—Sist dismissed under 
—Application for restoration of, made after 30 days fixed by proviso to 
ees! MES Njvpt 


1C, S. No. 38 of 1928. 4th October, 1928. 
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Order 6, Ride 4—Grant of—Discretion of Master as to—Order 1, Rie 7 
of Original Side Reles—E fect. 

Order 1, Bule 7 of the Original Side Rules gives a discretio to the 
Court to revive a suit, even after the expiration of the time delfhited for 
the taking of a particular step in it. 

The Master has a discretion, under Order 1, Rule ? of the Original 
Side Rules, to restore a suit dismissed for default under Order 6, Rule 4 
of those rules, even where the application for restoration is made after 
the expiry of the 30 days fixed by the Proviso to Order 6, Rule 4. 


The Court (Kumaraswami Sastri, J.) made the following 

ORDER OF REFERENCE. ‘This is an appeal against the order 
of the Acting Master dismissing the plaintiff's application to set 
aside the order of dismissal of the suit for default against de- 
fendants 1 and 7 and to restore the suit as against them. 

The suit against defendants 1 and 7 was dismissed by the 
Second Assistant Registrar on the 23rd April, 1928. The 
order runs ds follows: 

“This suit coming qp this day before this Court in the list of 
default causes for orders under Order 6, Rule 4, of the Original Side Rules, 
1927, upon reading the plaint filed herein on the 18th day of January, 1928, 
it is ordered that this suit as against defendants Nos. 1 and 7 do, for de- 
fault of prosecution, stand dismissed out of this Court.” 

Under the rules of 1927 every suit entered in the list of 
default causes is allowed to stand there for three weeks dnd, 
if nothing is done in the meantime, it is automatically dismissed 
and the order is drawn+up. ‘There is no notice given to the 
parties. e 

Rule 4 of Order 6° (wHich corresponds to Rule 54 of the 
old rules) under which this suit was dismissed runs as follows: 

“Unless otherwise ordered, after a case has stood in the list of 
default causes for three weeks, the guit shall stand dismissed for default 
of prosecution as against the defendant in respect of whom default has 
been made. 

Provided that the plaintiff may, within 30 days from the date of the 
dismissal, apply by Master’s summons that the suit may be restored, and 
thereupon the master may take such order as he thinks fit. Notice of the 


application shall be given to all parties who have filed a written statemen y 


The plaintif applied on the 24th of July, 1928 before the 
Master in Chambers that the order of dismissal af the suit for 
default against defendants 1 and 7 may be set aside and the suit 
restored. To this, Counsel for defendants 2 to 4 endorsed his 
consent. The matter came on before the Master on the 27th of 
July and it was dismissed, the Master holding that the applica- 
tion was barred by time. The order runs as follows : 


i 
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“For the reasons given in Master’s order, dated 21st Febrtary, 1928, 
in CS. No. 586 of 1926 with which I agree and which was ypheld by the 
Judge @Waller, J.) in appeal, I must dismiss the application. I do not 
think thal the consent of the other side:could extend the period of 30 days 
fixed by Order 6, Rule 4 within which the application for restoration should 
be made.” $ 


It is argued for tħe plaintiff who is appealing against this 
onder that the learned Master was wrong in holding that he 
had no discretion in the matter and that he was bound to dis- 
miss an application for restoration if not made within 30 days. 


The main grounds urged are that this case does not fall 
under Art. 163 of the Limitation Act and that Order 1, Rule 7 
gives ample power to extend the time even though the period 
within which the application is-to be made has expired. O. 1, 
R. 7 runs as follows: 


‘(The Court or the Master shall have power to enlarge or abridge 
the time appointed by these rules, or fixed by any order enlarging time, 
for doing any act, or taking any proceeding, upon stich terms, if any, 
as the justice of the case may require; and any such enlargement may be 
ordered, although the application for the same is not made until after the 
expiration of the time appointed or allowed. Provided that when 
the time for filing or delivering any pleading or document, or 
filing any affidavit, answer or document, or doing any act, is or 
hag ~been fixed or limited by any of these rules or by any 
direction on or under a summons for directions or by any order of the 
Court or Master, the cdsts of any application to extend such time and of 
any order made thereon, shall be borne by the party making such applica- 
tion unless the Court or Master shall otherwise order?” 


It is argued that the rule is cltar amd that in cases governed 
by the Original Side Rules an extension of time can be granted 
even though the period within which the application is to be 
made had elapsed. s 

Order 1, Rule 7 corresponds to Order 64, Rule 7 of the 
Supreme Court Rules which runs as follows : 


“The Court or a Judge shall have power to enlarge or abridge the 
time appointed by these rules, or fixed by any order enlarging time, for 
dying any act or taking any proceeding, upon such terms (if any) as the 


“justice of the case may require, and any such enlargement may be ordered 


although ¢he application for the same 18 not made until after the expira- 
tion of the time appointed or allowed. Provided that when the time for 
_Gelivering any pleading or document or filing any affidavit, answer or docu- 
ment, or doing any act is or has been fixed or limited by any of these 
rules, or by any direction on or under the summons for directions, or by 
any order of the Court or a Judge, the costs of any application to extend 
such time and of any order made thereon shall be borne by the party 
making such application unless the Court or a Judge shall otherwise order.” 


e. 
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Under this rule it was held by North, J., in The Scrip: 
Phonography Co., Ltd. v. Gregg: that when an order has been 
made dismissing an action, an application to extend the time 
cannot be made after the expiry of the period fixed by the rules 
within which the application is to be made. North, J., follow- 
ing Whistler v. Hancock? and King v. Davenport, observed as 
follows: 6 

“The Court cannot, after the action is gone, entertain an application 
the result of which would be to set it on foot again. The time for deliver- 
ing the statement of claim expired on the 17th of December, 1889. The 
summons to extend the time was not returnable till the 18th of December, 
and under these circumstances the application was too late, and I Have no 
jurisdiction to extend the time,’’ 

í The same learned Judge in Walker v. James* was of opinion 

that when an action was dismissed for the non-appearance of 
the plaintiff, an application made on behalf of the plaintiff to 
restore the action after the expiry of the time fixed by O. 36, 
R. 33 cannot be granted by virtue of the provisions of O. 27, 
R. 15. The learned Judfe observed: 

“I do not think the power conferred by that order can be regarded 
as independent of the limit of time for making the application imposed by 
Order 36, Rule 33. I must act strictly on that rule, and therefore refuse 
the motion with costs.’’ 

This view in the earlier cases however has not been f8l- 
lowed in the later decisions. In Schafer v.° Blyth * it was held 
that the Court had discretion to enlarge the time fixed by O. 36, 
R. 33 which provides that any verdict or judgment obtained 
where one party does not appear at the trial may be set aside 
by the Court or a Judge * * * upon an application made with- 
in 6 days after the trial. The learħed Judge (Lush, J.) follow- 
ed Bradshaw v. Warlouw* and dissented from Walker v. James* 
and observed: j 

‘‘ Counsel for the plaintiff has taken the preliminary objection that 
the application is not made within 6 days after the trial as required by 
Order 36, Rule 33 (1) and that I have no power to enlarge the time for 


making ıt. In support of the objection he relies on Walker v. James [(1885) 
53 L.T. (NS) 597.]. In that case, where the circumstances were similgr 


to those of the present case, North, J, did no doubt hold that it was” 


imperative that the application should be made within the time appointed 
by the rule, and that the Court had no power to enlarge the time, and 
if that decision is binding upon me I should have to dismiss the applicatios. 





1. (1890) 59 L.J.Ch. 406. 2. (1878) 3 Q.B.D. 83. 
3. (1879) 4 Q.B.D. 402. 4, (1885) 53 L.T. (NS) 597. 
5. (1920) 3 K.B. 140: 8 L.J. (K.B.) 671. 

ao 6. (1886) 32 Ch. D. 403. 
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F. B. Yess it is binding upon me, I should, however, be slow ¢o follow it, 

Kara yan because personally I do not take the same view as was taken by North, J. 

Wami lt cfnnot, I think, have been intended that the period of 6 days appointed 

Naicker Sy th@rule should ın every case be treated as a fixed period incapable of 

s v. extension, inasmuch as a litigant might be absolutely prevented by illness 
Sakharam A f 

Rav. or an accident} or other circumstances, from making an application within 


— the 6 days, and ın that case a grave injustice might be worked if lhe was 
Kumara- debarred from making the application at a later date On consideration, 
ee € think that the decision of North, J. is not binding upon me. Tne same 
point ın substance came before the Court of Appeal in Bradshaw v. 
Warlow [(1886) 32 Ch. D. 403] It ıs true that it was Order 33, Rule 21 
or the Rules of the Patatine Court of Lancaster which was there under con- 
sideration, but the language of that rule is substantially identical with that 
of the rule now in question In that case Walker v. James [(1885) L1 
(N.S) 597] was cited, but the Court of Appeal took the view that the 
Court had power to enlarge the time so as to admit of the application 
Leng made to the Court on the first practicable day after the expiration 
of the 6 days. That decision of the Court of Appeal seems to me to be 
in conflict with Walker v. James [(1885) 53 L.T. (NS 597] and there- 
fore impliedly to disapprove it.” 

The order of the Master in C.S*No. 586 of 1926 referred 
to by the Acting Master related to a case which was dismissed 
for default of payment of the first day’s hearing fee which 
under O. 43, R. 4 is payable within 14 days from the date on 
which issues were settled. The suit was entered in the list 
df default causes under O. 6, R. 3 (d) and was dismissed 
under O. 6, R. & An application was made to restore the 
suit after 30 days had expired. An application was also made 
to excuse the delay in filing the application and to extend the 
time under O. 1, R. 7. Mr. White, the Master, held that the 
application was not one under Art. 163 of the Limitation Act 
and dhat the Gourt had no Power to extend the time and relied 
on The Script Phonography Co., Lid. v. Gregg, Whistler v. 
Hancock? and King v. Davenport.? 


An appeal was preferred against this order and it came 
on before Waller, J. and the learned Judge passed the follow- 
ing order: 

7 “I think that the Master’s order is right and that he had no power 
. =f, extend the time upder Order 1, Rule 7 of the Original Side Rules. The 
appeal ix dismissed with costs.’’ 

It is uffortunate that the subsequent decisions where the 
cases referred to by Mr. White have been overruled were not 
brought to the notice of the Master or the learned Judge. It 





TEN r) 
e 1 (1890) 59 L.J.Ch 406 2. (1878) 3 Q.B.D. 83. 
3. (1879) 4 Q.B.D. .402, ; 
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seems to mle that O. 1, R. 7 gives ample discretion to the Couk 
to extend thee time even in cases where the time has expirgd. 

Section 5°of the Limitation Act gives similar powérs in 
the case of appeals and applications made under the Act. Sec- 
tion 148 of the Civil Procedure Code also gives the Court 
power to extend time even after the expiry of the time fixed. 

I think that the view taken by the Master in C.S. No. 586° 
of 1926 and by Waller, J., on appeal therefrom which as I said 
before was based on the earlier decisions which have not been 
followed is erroneous. 

As this question has arisen in several cases and the matter 
is of considerable importance to the practitioners and suitors, 
I think an authoritative ruling by a Bench is desirable. I 
direct that this matter be placed before the Honourable the Chief 
Justice for orders. 

K. S. Krishnaswami Aiyangar and P. V. Subramaniam for 

Defendants not represented. 

The judgment of the Court was delivered by 

Chief Justice-—Under the provisions of Order 6, Rule 4 of 
the Original Side Rules of this Court, this case, having been in 
the list of default cases for three weeks, stood dismissed. The 
proviso to that rule allows the plaintiff within 30 days of the 
date of dismissal to apply by Master’s summons to have the suit 
restored and thereupon the Master has a discretion to restore it 
or not as he thinks fit. That proviso was not availed of by the 
plaintiff in this case and he took no steps within 30 days. The 
Master held that in those circumstances he had ng discretion to 
allow the case to be restored after those 30 days. It is pointed 
out that by Order 1, Rule 7, which is in effect a reproduction of 
that which appears as Order 64, Rule 7 of the Rules of the 
Supreme Court in England, and which repeats similar rules 
which had been in force for many years, there is a general dis- 
cretion given to revive a suit, because it says in terms that an 


F. B. 
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enlargement may be ordered although the application for tha, e 


same was not made until after the expiration of the time appoint- 
ed or allowed. We have been referred to a series of English 
cases, the earliest of which is Whistler v. Hancock? a decision, 
of Chief Justice Cockburn and Mr. Justice Manisty. There an 
order was made dismissing an action for want of prosecution 
unless a statement of claim should be delivered within a week. 








2. (1878) 3 Q.B,D. 83, 
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The week expired and nothing was done and it wag held that 
the action was at an end. A similar conclusion wes arrived at 
int Kigg v. Davenport, a decision of Chief Justice Cockburn 
and Mr. Justice Mellor, but it has been held that this case only 
applied to a’ state of things were an extension was sought to 
do something in the*action after the action was dead. Thus 
it was decided in Schafer v. Blyth’ that the general words 
of the rule covered a case where it was sought not to extend the 
time for taking a particular step in a case that had automati- 
cally come to an end but to revive the whole case itself and that 
the words of the rule gave a discretion to that effect. And 
in so deciding, Mr. Justice Lush was following a decision of the 
Court of Appeal, Bradshaw v. Warlow.’ It is quite obvious that 
the draftsman of the Madras rules went for guidance to the 
English rule and no doubt was familiar with these decisions. 
We think that it must be taken that the intention pf the framers 
of the rules which are made under the statute—and it is not 
suggested that they are wira vires of the statute—was to give 
a discretion to the Court to revive a suit, even after the expira- 
tion of the time delimited for the taking of a particular step 
in it. The learned Master here held that he had no discretion, 
and that he was bound by the terms of Order 6, Rule 4, to decline 
9 €ntertain any application or exercise any discretion with regard 
to its revival. We think that this cannot be upheld and we 
propose to remit the case to the learned Judge with this intima- 
tion of our opiniones He will probably send it back to the 
Master with a direction that He should consider the application 
on its merits and that bis discretion on the merits is unfettered 
by aly supposed rule of lat. 
ASV. —— Casa remitted. 
[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
Present:—Sir Murray Courts Trorrer, Kt, Chief 
Justice, MR. JUSTICE BEASLEY AND MR. JUSTICE Mackay. 
e Commissiongr of Income-tax, Madras ..  Petitioner* 


6 Vv. 
Karuppiah Kangani alias Kumaravelu Ambalam .. Respondent. 
” Indan Income-tax Act (XI of 1922), sectons 3 and 4 (2)—Amomnt 
to be taxed—Income of year previous to the year of assessmeni—Material 








Z *O.P. Nos. 130, 13t and 132 of 1928. 19th September, 1928 
3. (1879) 4Q.B.D, 402. 5. (1920) 3 K.B. 140: 9 L.J. (KB) 671, 
6. (1886) 32 Ch. D. 403. 
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date for residence in British India— ‘Resident in British India’’—Medbing F. B. 
of—First wife and children of assessee lwing in his house at Ceylòn— The Com- 


Second wife and chddrew living in his house at natwe evillage missigner of 
in British Indta—Assessee carrying on business at Ceylon but viiting his Inccme-tex, 


dag 2 
natwe village frequently—Assessee physically present in natwe village when Ma 


profits accrued in Ceylon but not physically present there when remittances Karuppieh 
were received or during the year of assessmentyEffect Kangani. 
Under the Indian Income-tax Act (XI of 1922) the income of the’ 
year previous to the year of assessment is not to be taken as merely a gue 
to the ascertainment of the income of the year of assessment but as the 
actual sum which is subject to taxation. z 
In re Behari Lal Mullick, (1927) I L.R 54 Cal. 630 approved 
The material date at which an assessee should be “resident’’ in 
British India under section 4 (2) of the Income-tax Act is the date when 
the profits and gains sought to be taxed accrued to the assessee outside 
British India. 
Where an assessee who was a native of a village in British India 
migrated to Ceylon many years ago, carried on business there and owned 
estates and a house on one of the estates where his first wife and her 
children lived, but had also another house in his native village in which his 
second wife and her childrgn lived as well as lands in the vicinity and 
carried on money-lending in the village on a limited scale through a local 
agent, and it appeared that he frequently visited this native village of his 
and he was physically present in his village at the time when the profits 
sought to be taxed accrued in Ceylon, though not physically present there at 
ihe time when the remittances were sent from Ceylon to British India or 
during the year of assessment. 
Held, that the assessee could properly be described as residing?” with- e 
in British India at the date when the profits acêrued to him in Ceylon 
-nder section 4 (2) of the Income-tax Act. 


Case stated by the Commissioner ef Income-tax, Madras, 
is as follows:— e oœ 

1. Ihave the honour to refer the following case for the 
opinion of the Honourable the Jutiges of the High Couft under 
S. 66 (2) of the Income-tax Act, XI of 1922. 

2. The applicant is a native of Kakkattiruppupudur in the 
Ramnad District within the jurisdiction of the Income-tax 
Officer, Karaikudi (Second Circle). 

3. He migrated to Ceylon many years ago and he now 
owns tea estates and factories and carries on money-lending and 
other businesses there. He has a house on one of his estes ° 
and his wife and children reside there. ` 

4. He has a second house at Kakkattiruppupudur, in which 
his second wife and his children by her are living. He has lands 
in the neighbourhood and he carries on money-lending business 
there on a small scale. Up to the year 1924-1925 he fre- 
quently visited his native village. “His last visit was one of e 
about two months in the period August to October, 1924, 


| 
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|| 5. For the year 1926-1927 the Income-tax® Officer, 
Karaikudi, assessed him on an estimated income ofeRs. 60,400 
under". 23 (4) of the Income-tax Act for faikire to file a 
return of his income and produce his accounts. He re-opened 
the assessment under S. 27 on an application presented by Rama- 
nuja Aiyangar, authorised agent of the present applicant. The 
agent fited a return of income showing an income of Rs. 1,890 
from local money-lending. In a memorandym appended to the 
return he stated that the applicant being a resident of Ceylon 
was not liable to be taxed on profits derived from his business 
in Ceylon and remitted by him to British India. The Income- 
tax Officer held that the applicant was a resident of Kakkattirupu- 
pudur though he had a second residence in Ceylon. On an 
examination of the accounts the Income-tax Officer found that 
the applicant had the following profits at his disposal : 





Money-lending and other business » Rs. 
1922-23 T 7,450 
1923-24 . a 18,505 
1924-25 sh 12,219 
38,174 

Tea 

.œ> 192425 = 92,264 
Total .. 1,30,438 


o 

Out of this a sum of Rs. 51,639 had bfen taxed in the assess- 
ment of the year 1925-1926. The balance of profits that 
accrued “to the applicant at Céylon during the years 1922-1923 
and 1924-1925 and available for remittance during the 
year of account 1925-1926 anfounted to Rs. 78,799. The 
accounts showed that the applicant had received a sum of 
Rs. 4,798 in British India in that year. The Income-tax Officer 
held that the applicant had received that sum from out of those 
profits and assessed him on an income of Rs 7,088 made up as 
+ follows :-— 


Rs. 
Property; w 400 
Bustness— 
Kakkattiruppupudur .. 1,890 
Ceylon profits remitted to British India .. 4,798 6,688 
— 7,088 
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6° On appeal the Assistant Commissioner agreed Lith Ee 
the Incometax Officer that the applicant was liable to be taxed = The Com- 


A . : : e 
on his foreign profits remitted to this country, but redyced the eee ae sag 


assessment under head “Property” from Rs. 400 to Rs. 200. Madios 
? v 
7. The applicant has required me to state a case to Kapet 
the High Court and refer certain questions of law which he’ I 


alleges to arise out of the Assistant Commissioner’s order. 9 I 
think that the only ‘question of law that arises is the following 
and I refer it for the decision of the High Court: 

“‘Whether in the circumstances of this case the sum of Rs. 4,798 can be 
lawfully taxed under the provisions of sub-section 2 of section 4 of the Indian 
Income-tax Act as having accrued and arisen without British India to a person 
resident in British India ’’ 


8. It is contended on behalf of the applicant that hav- 
ing been assessed through an agent under S. 40 on the ground 
of non-residence, he cannot be treated in the assessment as a 
“person resident in British India” within the meaning of S. 4, 
sub-section (2). The facts (4) that the applicant was resid- 
ing out of British India when the assessment was made upon 
him, and (#) that he was resident in British India when the 
profits accrued and arose, appear to be a sufficient answer to 
this charge of inconsistency. .. 


9. Section 3 of the Income-tax Act, (read with the 
annual Finance Act), imposes a tax on the income, profits and 
gains of the previous year of everye individual. By sub- 
section (1) of section 4, theeAtct is made applicable subject to 
certain expenditure to all income, profits and gains accruing or 
arising or received in British Indi or deemed under the provi- 
sions of the Act to accrue or arise or to be received in British 
India. The tax is therefore payable on all income accruing or 
arising or deemed to accrue or arise in British India or not. 
Under sub-section (2) of section 4, the profits and gains of a 
business accruing and arising without British India to a person 
resident in British India are, if they are received in or brought 
into British India within three years of the end of the year Me° b 
which they accrued or arose, deemed to have acrrued or arisen 
in British India and to be profits and gains of the year in which 
they are so received or brought. This clause does not require, s 
as the applicant contends, that the assessee should be resident 
in British India at the time of assessment or during the year 
of remittance. It requires such residence only during the period 
in which the profits accrued. The profits that have been asses- 


< | 
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F. B. sef in the present case accrued during the three years 1922-1923 

‘The Com- 1923-1924 and 1924-1925 and it is not disputed thatthe assessec 

X ace was reident in British India during those years.e I am there- 

e Madras fore of opinion that the sum of Rs. 4,798 was rightly taxed 
Karfppiah under sub-section (2) of section 4. ; 


pare M. Patanjali Satiri, for petitioner. 


* V. V. Srinivasa Aiyangar and K. E. Rajagopalachari for 
respondent. À 


The judgment of the Court was delivered by 


Mackay, J. Mackay, J.—These are three references made by the Com- 
missioner of Income-tax under Section 66 (2) of the Income- 
tax Act (XI of 1922), at the instance of an assessee, Karuppiah 
Kangani dias Kumaravelu Ambalam. 


The assessee is a native of the village of Kakkattiruppupu- 
dur in the District of Ramnad. He migrated to Ceylon many 
years ago and prospered. He now owns tea estates and factories 
in that Island and carries on money-lending and other forms of 
business in the Colony. He owns a house on one of the 
estates and there his first wife and her children live. 

He has a second house in his native village in which his 
sectmd wife and his children by her live. He has land in the 
vicinity and carries,on money-lending in that village on a limit- 
ed scale; and he has a local agent to conduct his affairs. Up 
to the year 1924-1925, he frequently visited Kakkattiruppu- 
pudur, his last visit at that pesiod being from August to Octo- 
ber, 1924. His next visit was in October, 1927, and it would 
appear that from that dateshe continued to reside there until 
the date of the reference in O. P. No. 131 of 1928, 11th April, 
1928. ° 

The common question of law referred for adjudication is 
whether in the circumstances of these cases the assessee can be 
lawfully taxed under the provisions of sub-section (2) of S. 4 
of the Income-tax Act,,in respect of three different sums as 

+ waving accrued or arisen as profits and gains of a business with- 
out British India*to a person resident in British India. These 
sums were, jn O. P. No. 130 of 1928, Rs. 21,639 (or perhaps 

6 more accurately, Rs. 51,639) ; in O.P. No. 132 of 1928 Rs. 4,798 ; 

and in O.P. No. 131 of 1928, Rs. 62,291. 
We agree with the decision in In re Behari Lal Mullick" 

e that, under the Indiah Income-tax Act, XI of 1922, the income 


1. (1927) I.L.R. 54 C 630. 
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of the year previous to the year of assessment is not d be 
taken as merely a guide to the ascertainment of the incgme of 
the year of ussessment, but as the actual sum which isysubfect 
to taxation, This seems clear on the language of section 3 of 
the Indian Income-tax Act, XI of 1922, and differentiates the 
cases under the Indian Act from those tinder the English Act, 
so that Browm’s case* is not an authority that binds us. . 


In O.P. No. 130 of 1928, the profits and gains sought 
to be taxed accrued or arose outside British India, during the 
periods of 1922-1923, 1923-1924 and 19241925 when 
the assessee resided at different times in British India; the 
profits and gains were remitted to British India in 1924-1925 
during which period he was resident therein; the year of assess- 
ment was 1925-1926 when he was not resident. 


In O.P. No. 132 of 1928, the profits and gains accrued 
or arose outside British India in 1922-1923, 1923-1924 and 
1924-1925 when the assessee was resident in British India 
as stated above; they were received in British India in 1925- 
1926 when he was not resident; the year of assessment was 
1926-1927, when also he was not resident. 


In O.P. No. 131 of 1928, the profits and gains acçpued 
or arose outside British India in 1924-1925 when the assessee 
was for part of the period physically residênt in British India; 
they were received in British India in 1926-1927 when he was 
not so resident; the year of assessmentewas 1927-1928 when 
he was so resident. eo oe! 


That brings the question weehave to decide down +o this 
short point : Was the assessee a resident within the meaning 
of the statute in British India at the material dates which we 
think must be taken to be the dates when the profits and gains 
sought to be taxed accrued to the assessee in Ceylon [Income- 
tax Act, XI of 1922, S. 4 (2)]. There can be no doubt as to what 
the answer must be: in all the three cases before us he was 
physically present in British India at the time when the profs 
sought to be taxed accrued in Ceylon, though in two of the” 
cases he was not physically present in British India when the 
remittances were received, and in two similarly’ he was not 
physically present during the year of assessment. But we 
entertain no doubt that he could properly be described as “re- 
siding” here: he owned a house in the Ramnad District, where 


2 (1921) 2 A.C. 22 c 
R—-107 j $ 


F. B. 
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' Madras 


Karbplah 
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Mackay, J. 
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F B. E ENG TET by him lived and he’stayed in 
The Com- that house whenever he came to British India. The assessee 
missicher of wil] pay the costs of these references Rs. 250 coffsolidated for 


 ™ Income-tax, 


“Madras all three. e 

v. . : E 
Karuppiah N. S. Referenca answered against the assessee. 
Kahganl . A 


‘wo 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT: —SIR Murray Courts TROTTER, Kt, Chief 
Justice, Mr. Justice BEASLEY AND Mr. JUSTICE MACKAY. 
The Commissioner of Income-tax, Madras .., Petitioner* 

v, 
T. P. Pethaperumal Chettiar $ .. Respondent. 


F.B Income-tax Act (XI of 1922), S. 10 (2) (##)—Loan on ‘‘tavanat’’ 
as; sysheon—interest payable on—Deduction im respect of—Assessee’s right to 
The Com- —Tavanai periods ending in year of accouni—Tavanas periods ending in previ- 


manna. ous years—Distinction. 
tax, Madras °“ Tn order to claim an allowance in respect of interest paid on borrow- 
ev 


Pethaperama ed capital it must be igterest paid during the year of account. It may be 
Chetti. interest actually paid in cash which is the cash basis of accounting or it 
may be by adjustment which is the mercantile basis of accounting. It does 
not matter what method % adopted, because the whole question depends 
upon what the arrangement was between the assessee and the persons who 
advanced the money at the time of its advance. 

Where the “money upon which the interest is due to be paid was 
advanced to the assessee on what is known as the ‘‘tavanai’’ system, the 
assessee is entitled to a deduction of interest in respect of the “tavanai’’ 
periods ending in the year of account. But he is not entitled to such a 
deduction in respect of the “tavanai’’ periods ended not in the year of 

| account but in the year previous to it. 

Loans on the ‘‘tavanai’’ system, explained. 


-3 Case stated by the Commissioner of Income-tax, Madras, 


1. Ihave the honour to refer the following case for the 
opinion of the Honourable the Judges of the High Court under 
. Section 66 (2) of the Indian Income-tax Act, 1922. 


2. The applicant is a Nattukkottai Chetti residing at 
Shanmuganathapuram. in the Ramnad District, within the juris- 





*O.P. No. 129 of 1928. 19th September, 1928, 


\ 
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diction of the Income-tax Officer, First Circle, Karaikudi. He FD, 


has rubber gardens and money-lending business at Taiping in ee 


the Federated Malay States. . ’ at Tacone! 
MP 
3. Jn the year Krodhana (1925-1926) he received a "7 Madws 


sum of Rs. 55,423 in British India from his businéss at Taiping, Pe baperamal 
and in the course of the assessment proteedings of 1926-1927: ee 
the question arose whether this sum, or any part of it, represerg- 

ed profit of the Taiping business liable to tax under S. 4 (2) of 

the Act. 


4. The Income-tax Officer examined the accounts of 
that business, computed the profits for the year of account Kro- 
dhana (13th April, 1925 to 12th April 1926) to be $22,820 or 
Rs. 35,257 and taxed this sum as profit remitted to British 
India. In computing the profits he disallowed a sum of $13,301 
claimed as expenditure of the year in the following circum- 
stances. g 


5. The applicants had borrowed money from certain 
Nattukkottai Chetti firms and the accounts showed that these 
loans had been taken on “three months tavanat.” In the course 
of the year Krodhana four of these favanat periods terminated 
and the total amount of interest that fell due on these four occa- 
sions was $9,272. This sum the Income-tax Officer allowedwns a 
deduction. But the applicant claimed in addition the above sum ” 
of $13,301 consisting of interest which had fallen due on the 
expiry of previous tavanai, periods. “The Income-tax Officer 
held that this interest must, ineview of “the character of the 
loans, be regarded as having been paid in previous years, and 
could not be treated as expenditur@of the year, Krodhana. This 
decision was confirmed on appeal by the Assistant Commis- 
sioner. A copy of his order im appended (Exhibit A). 

6. Inthe accounts maintained by the applicant the whole 
sum of $22,573 is adjusted as having been paid to the creditors 
in the year Krodhana. Corresponding entries showing receipts 
of the interest were made in the accounts of some of the creditors. 

It is admitted that these entries are not a record of cash p4w-, 

ments. But the applicant claims that they prove an agreement 

between him and his creditors to pay and receive, the whole of 

the accumulated interest in the year, Krodhana and that there was ° 
in consequence a constructive payment of the whole sum in that 

year. < x 

7. The accounts of the appHcant have not been syste- . 
matically maintained on any recognised basis, but the Assistant 


F. B. 


The Com- 
missiener 
of Income- 

> em 


% 
Pethaperumal 
Chetti. 
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Cdatiissiones has found that they are maintained on’ the mer- 
cantilg system so far as these transactions are conéerned. This 
fintinggis an inference from the nature of the loarfs themselves. 


8. The applicant has required me under sectioh 66 (2) of 
„the Income-tax Act tp refer certain questions of law for the 
“decision of the High Court. The question arising for decision 
ubon the above facts is the following and 1 refer it for the 
opinion of the High Court: 

y ‘Whether the sum of $13,301 is allowable ın this case as a deduction 
under section 10 (2) (wi) of the Income-tax Act as interest paid in the 
year Krodhana’’, 

9. The clause referred to allows as a deduction in 
respect of borrowed capital “the amount of the interest paid”; 
and in sub-section (3) we are informed that the word “paid” 
means “actually paid or incurred according to the method of 
accounting upon the basis of which the profits or gains are 
computed under this section.” The applicant claims that his 
accounts are maintained according to what is known as the cash 
system; in other words, that entries are made therein only when 
there is an actual payment or receipt of money. This is not 
entirely accurate is clear from a passage in the appellate order 
pas®ed by the Assistant Comimissioner which I quote. “The 
Income-tax Officer reports that the appellant has not been follow- 
ing any regular system of accounting and that in some cases he 
_ (the appellant) has pajd interest in cash without calculating and 
crediting the amount of interest*in,the account books and that in 
some others interest has been calculated and credited in the ac- 
count, Books without any cash having been paid”. In the light 
of these facts it is hardly unfair to hold that the applicant has 
followed no regular system of*accounting, and that in view of 
this the Income-tax Officer was entitled to exercise the discre- 
tion vested in him by S. 13 of the Act. He cannot be said to 
have exercised that discretion unreasonably in refusing to allow 
more than one year’s interest. On that view of the case no ques- 


. tn of law would, I submit, arise. This was not, however, the 


ground taken by the Assistant Commissioner and I proceed ac- 
cordingly to deal with the question of law which undoubtedly 
arises out of his order on the appeal. 

, 10. It is not disputed that the loans interest on which is 
claimed as a deduction were advanced to the applicant on what 
is known as the tavanat system. Tavanai means a period of rest, 
and the distinguishing feature of such loans is that at the close 


Ps 


\ 
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of each périod (in this case a period of three months) the 4 
terest due, if payment in cash has not been demanded by the 
creditor, is added on to the principal sum lent, and bgomres 
merged in ih and begins to bear interest as part of such princi- 
pal. The High Court of Madras has held in Narayanan 
Chatty v. Suppiah Chetty that the amount thus added to 
the principal at the end of the tavanai period ceases subsequent, 
ly to be “money payable for interest” within the meaning of 
Article 63 of the Limitation Act, but it has in fact become an 
increment to the deposit. When a loan of this kind is made, 
therefore, there is an implied agreement between debtor and 
creditor that the interest due shall be regarded as paid at the 
close of each period and lent again to the debtor. These pay- 
ments of interest should be exhibited as such even in an account 
maintained on a cash basis, t.e., as a record of actual receipts 
and disbursement. The fact that the debtor and the creditors 
did not in this case make the necessary adjustments in their 
accounts at the end of eath tavanat but made them subsequent- 
ly cannot, I think, alter the real nature of the transaction or 
give rise to any infcrence that the payment was made at such 
subsequent time contrary to the terms of the original agreement. 
The sum of $13,301 represented interest for tavanats prior to 
the year of account and must be taken to have been paid Beit 
fell due. I am therefore of opinion that the Income-tax Officer 
was right in not allowing it as a charge against the profits of 


the year of account. - 


M. Patanjali Sastri for The Commissioner of Income-tax. 
R. Kesava Aiyangar for respondent. ; e 
The judgment of the Court was delivered by 


Beasley, J—The question referred to us by the Commis- 
sioner of Income-tax, Madras, is “whether the sum of 13,301 
dollars is allowable in this case as a deduction under S. 10 (2) 
(iii) of the Income-tax Act as interest paid in the year Kro- 
dhana.” Under section 10 profits and gains of a business car- 


ried on by an assessee are to be computed after making certain ° 


allowances and sub-clause (iii) allows the deductions ofeinterest 
paid in respect of capital borrowed for the purposes of the 
business. The assessee is a Nattukkottai Chetty residing in the 
Ramnad District and has rubber gardens and a money-lending 
business at Taiping in the Federated Malay States. In the year 





1, (1920) ILL.R. 43 M 639: 38 M.L.J. 437, 





Beasley, J. 


F. B. 


The Com 
misedoner 


| 


854 g THE MADRAS LAW JOURNAL REPORBS. [vor. 


odhana (1925-1926) he received a sum of Rs. $5,423 in 

itish India from bis business at Taiping and in the course of 
the Assessment proceedings of 1926-1927 the question arose 
wheth€r this sum, or any part of it, represented profit of the 
Taiping business liable to tax under Section 4 (2) df the Indian 
Income-tax Act. The Income-tax Officer examined the 
accounts of the Taiping business and computed the profits for 
fhe year of account, Krodhana (13th April, 1925 to 12th April, 
1926) to be 22,820 dollars and taxed this sum as profit remit- 
ted to British India’ The assessee claimed an allowance of 
22,573 dollars as expenditure in the business for that year and 
under the following circumstances. The assessee had borrow- 
ed money from certain Nattukkottai Chetty firms and the 
accounts showed that these loans had been taken on “three 
months tavenat’ and this is conceded by the assessee. In the 
course of the year of account, four of these fayanat periods 
terminated and the total amount of interest that fell due on 
those four occasions was 9,272 dollars. This sum the Income- 
tax Officer allowed as a deduction, but the assessee claimed in 
addition the sum of 13,301 dollars which represented the in- 
terest which had fallen due on the expiry of previous favanai 
periods. It is admitted that those tavaa; periods expired in 
préWious years or at any rafe in the year previous to the year 
of account. The Income-tax Officer held that this interest, in 
view of the fact that these were tavangs loans, must be regarded 
as having been paid in,previous years and could not be treated as 
expenditure of the year of accoynt. „He accordingly disallow- 
ed the assessee’s claim with regard to 13,301 dollars. In the 
accoyrfts maintained by the*assessee the whole of the sum of 
22,573 dollars which represents the interest due on the expiry 
of all tavanat periods includirfg those of the previous years is 
adjusted as having been paid to the lenders in the year of account. 
Corresponding entries showing the receipt of interest were made 
in the accounts of some of the lenders. It is admitted that. 
these entries are not a record of cash payments but they are used 


e 4 the assessee to prove an agreement between him and his 


lenders to pay ard receive the whole of the accumulated in- 
terest of the previous years in the year of account and that there 
was in consequence a constructive payment of the whole sum 
in that year. We think it is perfectly clear that in order to 
claim an allowance in respect of interest paid on borrowed capi- 
tal it must be interest’ paid during the year of account. It may 
be interest actually paid in cash which is the cash basis of ac- 


\ : 
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t 
counting ôr it may be by adjustment which is the mercantie 
basis of accounting. No regular basis of accounting seers to 
have been addpted by the assessee but in any case, in oun vie®, 
it does not matter what method was adopted because the whole 
question depends upon what the arrangement was" between the 
assessee and the persons who advanced the*money at the time of 
its advance. It is conceded that the money upon which the ing 
terest was due to be paid was advanced to the assessee on what 
is known as the tavamat system; and the learned Commissioner 
in his reference to us states as follows : 

“‘Tavonai means a period of rest, and the distinguishing feattire of 

such loans is that at the close of each period (in this case a period of three 
months) the interest due, if payment in cash has not been demanded by the 
creditor, 13 added on to the principal sum lent, and becomes merged in it, 
and begins to bear interest as part of such principal ’’ 
f In Narayanan Chetty v. Suppiah Chetty’ it was held 
that such an arrangement as this is a deposit and when the in- 
terest is not demanded, th® interest is to be added to the deposit 
as an increase to the deposit. That means that the interest 
though not demanded is to be treated as paid and received and 
is to be added to the deposit itself to carry interest. The In- 
come-tax Officer, has therefore treated the interest due to ue 
end of these tavanai periods as interest paid and he has adopted 
the same principle for both the years previéus to the year of 
account and the year of agcount itself and has given the assessee 
the deduction allowable in respect of the tawanai periods ending 
in the year of account. But sincè the tevanat periods in respect 
of which the assessee claims the allowance of 13,301 dollars end- 
ed not in the year of account but ih the year previous to át, it 
must be taken similarly that the interest was paid by the asses- 
see in that previous year and added to the principal and there- 
fore not having been paid in the year of account the Income-tax 
Officer was quite correct in disallowing the assessee’s claim. 


For these reasons we answer the question referred to us in 
the negative. a 


The Commissioner on this reference will ket his costs, vig., 
Rs. 250. 


N.S. Question answered in the negative: 


L (1920) I.L.R. 43 M. 639: 38 M.L.J. 437, 


Pitchayya 
v, 


Rattamma. 
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4 * 
If THE HIGH COURT OF JUDICATURE AT MADRAS. 


ePRESENT:—MRr. Justice Dervaposs AND Mr. Justice 
Pixeg@Ham WALSH. i 


Yelamanchili Pitchayya .. Appelleni* (PIF.) 


V. 
* Yelamanchili Rattamma and another .. Respondents (Defts.). 


© Civi Procedure Code (V of 1908), O 1, R. 10—Swit on mortgage by 
benamidor—Power of Couri lo make the real otbner a pariy—Distinchon 
between benamidar and irusiee. 


The Court has got power, under Order 1, Rule 10 of the Civil Proce- 
dure Gode, to make the real owner a party to a suit on a mortgage brought 
by the benamıdar in his own name. 

A benamidar is not a trustee in the strict sense of the term. He has 
the ostensible title to the property standing in his name but the property 
does not vest in him but is vested in the rea) owner. 


Distinction between a benamidar and a trustee pointed out 
Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam, dated 10th November, 1923 in O.S. 
No. 26 of 1922. 
A. Krishnaswamé Atyar and Ch, Raghava Rao for appellant. 
S. Varadachariar and N. Rama Rao for respondents. 
~ The Court delivered tha following 
JupcmENnT.—The plaintiff has preferred this appeal against 
the decree of the Subordinate Judge of Masulipatam dismissing 
his suit on a mortgage-deed executed by the 1st defendant. The 
plaintiff’s case is that*he lent Rs. 1,750 on the mortgage of pro- 
perty belonging to the 1st defendant, «a Hindu widow, and that 
she did not pay anything towards the mortgage amount and 
that he is entitled to a decree against her. The 1st defendant’s 
case is that the money lent on the mortgage belonged to Kottayya, 
her sister’s husband, and that the plaintiff is only a benamidar 
and is not entitled to a decree against her. Kottayya applied 
to the Court to be made a party to the suit and the Subordinate 
Judge directed him to be added as the 2nd defendant to the 


2 Kottayya’s case is that the plaintiff is a benamidar for 


and that he paid Rs. 1,750 for the plaint mortgage and 
the plaintiff, therefore, is not entitled to a decree. The Sub- 
ordinate Judge upheld the contention of the 2nd defendant and 
dismissed the suit. Hence this appeal. 

The first contention of Mr. Krishnaswami Aiyar for the 
appellant is that theeLower Court had no power to make the 


*A ppeal No. 217 of 1924. 24th Septemper, 1928. 
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2nd defeħdant a party to a suit on a mortgage and to try She 
question whether the mortgagee is a benamidar for some one 
else. His argument is that, granting that the plaintif ie a 
benamidar, he is a trustee and the cestus que trust or the benefi- 
cial owner cannot intervene in a suit in which the trustee is 
seeking to enforce a legal remedy agamst a third person in. 
respect of the trust property and that Order 1, Rule 10 of the 
Civil Procedure Code has no application to a case like the pre- 
sent. When a person acquires an interest in property with his 
funds in the name of another for his own benefit the latter is 
called a benamidar. A benamidar is not a trustee in the strict 
sense of the term. He has the ostensible title to the property 
standing in his name but the property does not vest in him but 
is vested in the real owner. He is only a name-lender or an 
alas for the real owner. The cardinal distinction between a 
trustee as known to English Law and a benamidar lies in the 
fact that a trustee is the legal owner of the property standing 
in his name and the cesit que trust is only a beneficial owner, 
whereas, in the case of a benami transaction, the real owner 
has got the legal title though the property is in the name of 
the benamidar. It is well settled that the real owner could 
enforce his remedy in respect of property standing in the name 
of a benamidar without reference to the latter. If a mortghge 
stands in the name of a benamidar, the ptrson for whom the 
mortgage was obtained* could stile on the mortgage, and the 
same rule applies to other transactions except those forbidden 
by law. The benamidar has*some of the liabilities of a trustee 
but not all his rights. When the benamidar is in possession of 
the property standing in the name, he is in a sense the trustee 
for the real owner. It is well settled now that a benamidar can 
sue in his own name. He can give a discharge to an obligor, 
who, not knowing the real nature of the transaction, bota fide 
pays him the amount due from him. The benamidar incurs no 
obligation if he does not protect the property standing in his 
name. A trustee is liable for neglect in safeguarding the inte- 
rests of the trust by not taking reasonable care with it such asa 
prudent man would bestow in his own affairs, but I am flot aware 
of any case in which a mere benamidar was held liable for failure 
to sue for recovery of money due on a bond standing in his name. 
A benamidar has no interest at all in the property or transaction 
standing in his name. If a contract ds efttered into in his name, 
he is not the contracting party. Bipeen Beharee Chowdhry v. 
R108 ee 
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; 
Raynchunder Roy and others!” In Petheperumal Chejt v. Muni- 
andy Servat* Lord Atkinson quotes with approval tle following 
pa&ag¢gfrom Mayne’s Hindu Law, 7th Edition, pard. 446:— 

‘(Where a transaction is once made out to be a mere,benami, it is 
evident that the *benanmddar absolutely disappears from the ttle. His name 
gis simply an alias for that of the person beneficially interested.’’ 

A A benami transaction does not create the relation of trustee 
and cestus que trust. See Uma Sundari Dasi v. Dwarakanath 
Roy, A person dealing with a benamidar bona fide without the 
knowledge of the real nature of the transaction would be pro- 
tected.on the principle of the law of estoppel. As the real 
owner held out to the world that the benamidar was the real 
owner, he could not complain if other people bona fide dealt with 
the owner of the ostensible title as the real owner. The principle 
is embodied in section 41 of the Transfer of Property Act. 

Mr. Krishnaswami Aiyar relied strongly upon-Vattheswara 
Aiyar v. Srimvasa Raghava Aiyangar * as supporting his con- 
tention that the benamidar is a trusteé in the full sense of the 
term. What was decided in that case was that a henamidar 
could sue to enforce the mortgage standing in his name and that 
the real mortgagee need not be a party. There was a conflict 
of opinion as to the right of a benamidar to sue in his own 
name and a Full Bench of this Court following the decision in 
Chowdhry Gur Narbyan v. Sheolal Singh" held that a benami- 
dar could sue on a mortgage standing sin his name. In Chow- 
dhry Gur Narayan v. Sheolal Singh" it was held by the Privy 
Council that e 
“an action could be maintained in the name of the benamèlar in respect 
of the eproperty theugh the benefictal owner is not a party to it.” 

Mr. Krishnaswami Aiyar’s argument is that as the benami- 
dar could sue in his own name, it is not open to the Court 
to make the real owner a party to the action. The cases in 
Vaitheswara Aiyar v. Srinivasa Raghava Aiyangart and Gur 
Narayan v. Sheolal Singh ® do not support his contention. They 
oy decided that a benamidar could bring a suit in his own 
*name without making the real owner a party. But a Court 
could make the real owner a party if it thinks that his presence 
is necessary for the proper determination of the suit. In a 








1, (1870) 14 W.R. 12, 15. 
2, (1908) I.L.R. 35 Cal. 551: L.R. 35 I.A. 98: 18 M.L.J. 277 (B.C). 
3. (1868) 2*Beng. L R. (App Civil) 284 
4. (1919) L.L.R. 42 Mad. 348: 36 M.L.J. 2% (FB.). 
5. (1918) I.L.R. 46 Cal, 566: L.R. 46 LA. 1: 36 M.L.J. 68 (P C). 
e 
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j 4 
case whete the obligor pleads that he paid what was due frpm 
him to the real owner, the benamidar would be bound by such 
payment and if he brings a suit ignoring the payment, hete- 
fendant copld ask the Court to make the real owner a party. 
Where a benamidar brings a suit the result of Which is likely 
to prejudice the right of the real owner, the Court is not de- 
barred from making the real owner a party. Order 1, Rule 40 
gives a discretion te the Court to order 


“that the name of any person who ought to have been joined, whether as 
plaintiff or defendant, or whose presence before the Court may be neces- 
sary in order to enable the Court effectually and completely to adjudicate 
upon and settle all the questions involved in the suit, be added. ”? 

In Gur Narayan v. Sheolal Singh," relied upon by the 
appellant, their Lordships observed: 


“It was open to him (meaning the real owner) to apply to be joined 
in the action, but, whether or not he 15 made a party, a proceeding by or 
against his representative is in its ultimate result fully binding on him.” 

It is to the interesteof the real owner to protect his rights 
when he thinks that the action of the benamidar might prejudice 
him. As the benamidar is only an alias for the real owner, 
the real owner could always step in and say that he is the 
person who is entitled to the property or contract standing in 
the name of the benamidar. The Lower Court was justified 
in making the 2nd defendant a party in the circumstances of 
the case and we find against the appellant on this point. 

[The remaining portion of the judgment is omitted as it 
is not material for the purpgse of this report—Rzp.] 

The appeal fails and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice PHILLIPS AND MR JUSTICE 
ODGERS. 
Sankarambody Vijiaraghavachariar .. Appellant* (PIF.) 
v. 
Ramanujachariar (died) and others .. Respondents (Defi). 
Hindu Law—Widow—Swrrender—Alienation by widow Subsequent 
surrender—Validny. . 


Where a Hindu widow, having effected certain alienations of her 





husband’s property, afterwards purported to surrender the whole of her 


estate ın favour of the reversioner, 





*S.A. No. 611 of 1925. 26th April, 1928. 
5, (1918) I.L.R. 46 Cal 566: L.R, 46 I.A, 1: 36 M.L.J. 68 (PC). 
ee 


Vijiaraghava- 
, chanar 
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Ramaauja- 
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Weld, that she did not, and could not surrender the whele of her 
hu d’s estate so as to efface herself entirely as the previgus alierations 
wege ber own act and she could not get rid of them, and | t, therefore, 
the surr@oder was invalid. 

Sakharam Bala v. Thama, (1927) 1.L.R. 51 Bom. 1019 approved. 

Rangaswam? Gowndan v. Nachiappa Gowndan, (1918) L.R. 46 I.A. 72: 
sI.L.R. 42 Mad, 523: 36 M.L.J. 493 (P.C) referred to. - 

Sėcond appeal against the decree of the District Court of 
North Arcot in A.S. No. 362 of 1923 preferred against the decree 
of the Court of the District Munsif of Arni in O.S. No. 418 
of 1922. 

Cı S. Venkatachartar, A. C. Sampath Aiyangar, V. C. 
Rajagopalachariar and V. S. Govindachariar for appellant. 

K. Bhashyam Atyanger for respondents. 

The Court delivered the following 

Jupement.—In this case the widow, having effected cer- 
tain alienations of her husband’s property of which one was 
held not to be for necessity and consequently not binding on 
the reversion, afterwards purported t surrender the whole of 
her estate in favour of the reversioner. As pointed out by the 
Privy Council in Rangaswami Goundan v. Nachtappa Goundan,* 
a surrender in order to be valid must be a surrender of the 
complete interest of the widow in the estate. And Lord Morris 
is Quoted at page 532 as follows: 

“Tt may be accepted that, according to Hindu Law, the widow can 
accelerate the estate of the heir by conveying absolutely and destroying 
her lifeestate. It was essentially necessary to withdraw her own life- 
estate so that the whole estate should get vested at once in the grantee.’’ 


This doctrine was accepted in that case and explained by 
the further observation: . 

“Tt is the effacement of the widow, an effacement which in other 
circumstances is effected by actual đeath or by civil death, which opens 
the estate of ihe deceased husband to his next heirs at that date. Now 
there cannot be a widow who is partly effaced and partly not so.” 

To apply this principle it is clear that when the widow 
purported to surrender her estate she did not and could not 
surrender the whole of her husband’s estate so as to efface her- 
“self entirely. The previous alienations were her own act and 
she could not get rid of them. To that extent she was unable 
tq surrender the whole of the estate and therefore the surrender 
which she purported to make is invalid. This is also the view 
taken in the decision in Sakharam Bala v. Thoma’ and there is 


1. (1918) L.R. 46 LA. 72: L.R. 42 M. 523: 36 M.L.J. 493 (P.C). 
2. (1927) I.L.R. 51 B. 1019. 
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no reason*whatever to take any other view in accordance wi 
the doctrineelaid down in Rangaswami Gountan v. Nachiappa 
Goundan.? (Certain cases have been mentioned in which gtichea 
surrender has been acted upon, but the question whether it was 
a valid surrender or not was not raised and therefore those 
decisions are not authority in the present ease. The contention 
that there is a residuary estate in the widow even after she 
alienated the whole estate may or may not be correct. (Vid 
Chidambaramma v. Hussainamma’). It is quite immaterial in 
determining the validity of the surrender. 


The appeal must therefore be allowed and the appeal re- 
manded to the Lower Appellate Court for disposal on the other 
issues. Costs to abide the result. The Court-fee will be re- 
funded to the appellant. 


N.S. Appeal allowed and case remanded to Lower Court. 


IN THE HIGH COURTOF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. Justice DEVADOSS AND MR. JUSTICE 
MACKAY. 
Chinna Alagumperumal Karayalar . . Appellani* (1st Deft.) 
v. Š Pe 
Vinayagathammal and others .. Respandents (PIF. 2 to 4 
Defts.). 

Guardian—Minor EE KA of Iusbapd’s sapindas to paternal 
relations—De facto guardtan—A ctions which would constituie a person as a 
de facto gucrdian—Legal guardian treating another as guardian and taking 
a comveyance of the minor’s property fronj hin—Validity of the congeyance 
—Alienation by de facto guardian—When valid—Unaowthofised or improper 
alienation by de facto guardian—Void or voidable—Amount spent by alienee 
to relieve the burden on the estate—Right to re-imbursement. 

The husband is the legal guardian of his minor wife and, if he happens 
to die during her minority, his nearest sapinda will be her guardian and not 
her patermal relations 

A de facto guardian of a minor is one who looks after the property of 
the minor and generally acts in his interests for the time being. A fug® 
tive or an isolated act of a person with regard to the minor’s property 
would not make him a de facto guardian of the minor, nor would staying 
with the minor for a time make him a de facto guardian here must be 
a continuous course of conduct as guardian of the minor in regard to 
his property in order to enable him to become a de facto guardian. The 
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fength of the period required to constitute one a de facto gu&rdian would 

d upon the circumstances of each case. ô 
æ Where a person died in March, 1915 leaving a miner widow and ft 
did nd appear from the evidence that the widow’s mother did any act 
as guardian in respect of the property which the widow #inherited from 
her husband before the date of her alienation of the property in June, 
1915, though she happefied to stay with her widowed daughter, but it 
ppeared that the crops on the property were harvested by the divided 
tep-brother of the deceased and the moveables and the cattle were also 
taken away by him, 

Held, that the widow’s mother did not become her de facto guardian 
before the date of her alienation of the property. 

Harilal Ranchhod v. Gondhan Keshav, (1927) I.L.R. 51 Bom. 1040 
referred to. 

Where the legal guardian of a minor assumes the role of a guardian 
by taking possession of the minor’s estate, he cannot afterwards treat any 
other person as guardian; and if he takes a conveyance of the minor’s 
property in his favour from the mother of the minor who was not allowed 


to have anything to do with the minor’s estate even for a short time, it 
1s absolutely void. 


Obiter: It is only in cases of necessity that the de facto guardian 
would be justified in selling any portion of the minor’s property and the 
necessity must be very great in order to justify the sale of practically the 
whole of the property. An unauthorised or improper aliermtion of the 
minov’s property by the de facto guardian is void and need not be set 
aside. 

Where the entire? properties of a minor worth Rs. 12,500 were sold 
by the de facto guardian for a consideratien of Rs 10,000 to be paid to 
various creditors of the deceased without a pie being paid on the date of 
the sale, and Ra 3,100 dut of the debts was due on chit bonds which had 
to be paid only in the course of 8 years and Rs. 1,260 was due on Othé the 
period of redemption of which had not then expired, and there was no satis- 
“‘actory evidenceethat any creditor made a demand or pressed for payment 
before the date of the sale, the sale cannot be binding on the minor. 


In the case of a sale by the de facto guardian of a minor which is 
absolutely void, the vendee is not entitled to be paid the amount that he 
spent to relieve the burden on the estate as he is only a volunteer inasmuch 
as he has no title to the property. 


Ram Tuhul Singh v. Biseswar Lal Sahoo, (1875) L.R. 2 I.A. 131 
deferred to. 


A person who, "knowing all the facts, gets a transfer of the minor’s 
property from a person who is not the guardian is not entitled to be 
reimbursed any amount which he paid for the benefit of the minor. 


"Appeal against the decree of the Court of the Additional 
Subordinate Judge of Tinnevelly in O.S. No. 49 of 1922. 


S. Varadachartar and S. Rajagopalachari for appellant. 
B. Sttarama Rao and K. Venkateswaran for respondent. 


\ 
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The Court delivered the following 
JUDGMENT. —The suit is for a declaration that the sale of 
the plaint property to the 1st defendant by the plaintiff's other 
during her minority is not binding on her and for its possession. 
The Subordinate Judge decreed the suit and the 1st defendant 
has preferred this appeal. The facts are these. One Muthu- 
krishna Karayalar of Padmanabhamangalam village in Srivaig 
kuntam Taluk, TinneVvelly District, died in March, 1915 leaving 
him surviving the plaintiff, his wife, a minor aged 15 years. 
On the 2nd June, 1915, the plaintiff’s mother as protector and 
guardian of the plaintiff executed a sale-deed, Ex. XV, in fAvour 
of the 1st defendant, the divided step-brother of the plaintiff’s 
husband, conveying all the properties inherited from the husband, 
except a small portion, for a consideration of Rs. 10,000 to be 
paid to various creditors including the Ist defendant. On the 
15th June, 1915, the 1st defendant executed what is called an 
indemnity bond, but in reality a security bond, Ex. XXIX, in 
favour of the plaintiff’s guardian, in which he made provision 
for the maintenance of the plaintiff out of the income of 94 cents 
of land and undertook to discharge her husband’s debts and 
provided for her enjoying other property belonging to him in 
case any loss was caused to her by his not discharging ethe 
debts. The plaintiff attained majority in 1918 and filed this 
suit on the 23rd December, 1920 for setting aside the sale as 
not binding on her and for recovery of possession of the pro- 
perty conveyed under Ex. XV., The 18t defendant pleaded 
that, as the estate was heavily burdened with debt, it was neces- 
sary to sell the property and that hp purchased it bona fige for 
adequate consideration from her guardian, and that the plain- 
tiff, after attaining majority, ratified the sale, and that, in case 
the sale was set aside, he should be paid at least Rs. 12,000 
being the amount that he spent to save the property from cre- 
ditors and to effect improvements. The Additional Subordinate 
Judge of Tinnevelly found there was no justifiable necessity to 
sustain the validity of the sale and decreed the suit. He alse 
found that the plaintiff did not ratify the sale and eras 
vakil did not argue the point. 


The main question in this appeal is, is the ak evidenced 
by Ex. XV binding on the plaintiff? In order to answer this 
question satisfactorily two points have to be considered: (1) had 
the plaintiff's mother authority to bind the plaintiff by her acts 
in her capacity as guardian, and (2) if the first question is 
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ered in the affirmative, was the sale for purpéses which 
would bind the plaintiff? The plaintiff was a minor aged 15 
years at the time of her husband’s death in March, 1915. The 
mother did not become the legal guardian after the death of the 
plaintiff's husband. According to Hindu Law, thé Ist defend- 
ant, who is the eldersstep-brother of the plaintiff's husband, be- 
game her guardian on her husband’s death. Trevelyan in his 
Law relating to Minors” at page 53 says: 

“After the husband’s death, the guardianship of his minor widow, and 
the management of her property, devolve upon the husband’s heirs, that is, 
upon those who are entitled to inherit his estate after her death in preference 
even to her own father’’ 
and he relied upon a number of authorities for his statement. 
Mayne in paragraph 211 (page 277) of the 8th edition says: 

“'The husband’s relations, if any exist within the degree of a sapinda, 
are the guardians of 2 minor widow in preference to her father and his 
relations.’’ ° 

In KAudiram Mukherjee v. Bonwari Lal Roy! Banerjee, J., 
observes: j 

“Now under the Hindu Law wé think that the relations of her deceased 

husband are cnttled io be the guardians of a Hindu widow in preference to 
her paternal relations. This is clear from the text of Narada, Chapter XIII, 
ver 28 and 29, cited in the Dayabhaga, Chapter XI, S. 1, para. 64. 

The text runs thus: 

“When the husband is deceased, his kin are the guardians of his 
childless widow. In the disposal of the prop®rty and care of herself as well 
as in her maintenance, they have full power. But if the husband’s family 
be extinct, or contain no male, or beehelpless, the kin of her own father 
are the guardians of the widow, if there be no relations of her husband 
within ¢he degreg of a sapinda.’’e 

This text has been followed in three cases, one to be found 
in Macnaghten’s “Principles and Precedents of Hindu Law,” 
Vol. II, p. 203; another Kishen Mohan Mitter v. Khettermoni 
Dass? and a third the case of Bat Kesar v. Bai Ganga.’ In Bat 
Kesar v. Bai Ganga’ it was held 

“A Hindu widow is the proper guardian of her deceased son’s widow, 
# the absence of any person chiming a preferential title to succeed to the 
estate of the latter.’* 

The learned Judge who decided that case relied upon 
Grady’s Hindu Law, page 65, quoting from Macnaghten’s 
“Principles and Precedents of Hindu Law,” page 104. The fol- 
lowing passage is taken from West and Buhler, 3rd Ed., p. 232: + 

NENGA Ng a a En NG En Pe. yah; 





1, (1889) I.L.R. 16 C. 584. 2, 2 Hay 196: Marsh 313. 
A 3. (1871) B Bom. ELC.R. (App. Civil) 31. 
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“The „perpetual dependence assigued to a woman is accompanied $ an 
indefeasible claim to nurture, shelter and gentle usage. Who are to satjsiy 
this claim? @rimarly the family she has joined not the family ghe has 
quitted.’’ b 3 rad 

At p. p41 the same learned editors say: 

“Thus the right or duty of guardianship over a femdle ıs vested after 
marriage in the husband, his sons and his sapındas successively”? e 

Macnaghten at page 104 of Vol. I of his book says: 

‘(The guardianship of a female (whether she be a minor or adult) until 
she be disposed of ın marriage rests with her father; if he be dead, with 
her nearest paternal relations. After her marnage a woman is subjected to 
the control of her husband’s family. In the first instance, her husband is 
her guardian: in default of him, her sons, grandsons, and great-grandsons 
are competent to assume guardianship.’’ 

From these authorities it is clear that the husband is the 
legal guardian of his minor wife, and if he happens to die during 
her minority, his nearest sapinda will be her guardian. The 
text of Natrada does not merely refer to the order of precedence 
as to guardianship but distinctly gives the right of guardianship 
to the husband’s sapindas. It was held in In the mattter of the 
Petition of Dhuromdhur Ghoset that a father was guilty of kid- 
napping when he took his minor daughter away from the hus- 
band’s guardianship. The husband becomes by marriage the 
legal guardian of his minor wifé even though he himse# may 
be a minor. By marriage, a girl passes igto the family of her 
husband. Her husband’s gothra thereafter becomes her gothra 
and her husband’s sapindas become her gapindas as she becomes 
one with the husband. „If she*becomes a widow when a minor, 
it follows as a matter of course that the eldest among the nearest 
sapindas of her husband becomessher guardian., This i$ jn con- 
sonance with the Hindu notion of the merger of the identity of 
the wife in the husband. The Ist defendant, on the death of 
his step-brother, Muthukrishna Karayalar, became the lawful 
guardian of the plaintiff. 


The contention on the part of the 1st defendant is that the 
plaintiff's mother became her guardian de facto, and, as de fgcto 
guardian of a Hindu minor she had all the rights of a lawful 
guardian. We have to see whether the plaintiff’s mother did 
become her de facto guardian. The plaintiff’s Husband died in 
March, 1915. Ex. XV was executed on the 2nd June, 1915. 
Did the plaintiff's mother manage the properties of the minor 
and look after hes interests in such „2 Way as to become her de 





4. (1889) LL.R. 17 C. 298. 
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sach guardian before the date of Ex. XV? Plaintif®’g mother 
as P.W. 1 says that.the lst defendant harvested the crops on the 
langs belonging to Muthukrishna Karayalar at the „time of his 
death arki took possession of all the moveables, the cattle, plough- 
bulls, etc. The lst defendant denies having harvested the crops, 
but, on the evidence, we,are satisfied that it was he that harvested 
the crops on his step-brother’ s lands. Though he says that the 
te#ant gave the produce of the land to P.W. 1, yet he is not 
able to say who the tenant was. The lst"defendant had his 
own cultivation and some of his lands were in close proximity 
to Muthukrishna’s lands and some of them had not been divid- 
ed by metes and bounds. He, however, admits that he took 
possession of the cattle and moveables. From the evidence on 
record, it does not appear that the plaintiff's mother did any 
act as guardian in respect of the property which the plaintiff 
inherited from her husband before the date of Ex. XV. A de 
facto guardian is one who looks after the property of the 
minor and generally acts in his interests for the time being. 
A fugitive or an isolated act of a person with regard to the 
minor’s property would not make him a de facto guardian of 
the minor, nor would staying with a minor for a time make him 
a de facto guardian. There must be a continuous course of 
condust as guardian of a minor in regard to his property in 
order to enable one tọ become a de facto guardian. The length 
of the period required to constitute one a de facto guardian 
would depend upon the circumstances of each case. The first 
act of intermeddling with the estate of a minor would not be the 
act of a de facto guardian, if he had not become one before the 
act, norewould the subsequent,smanagement of the estate of the 
minor by such person make the first act, which is one of aliena- 
tion, the act of a de facto guardian. In this case, there is no 
evidence that the plaintiff's mother was allowed to manage the 
estate of the plaintiff before the date of Ex. XV. Reliance is 
placed by Mr. Varadachariar on Ex. XXIX as showing that the 
plaintiffs mother was her guardian. Ex. XXIX called an in- 
deranity bond was executed on the 15th June, 1915 in favour of 
fhe plaintiff's mother as guardian of the plaintiff. This and 
Ex. XV formed parts of the same transaction. Ex. C is a receipt 
dated 28th December, 1915 granted for the moveables and cattle 
which the 1st defendant took possession of. These would not 
show that plaintiff's mother managed her estate in such a way 
as to become her de factg guardian. The Ist defendants 
maternal uncle filed O.S. No. 145 of 1918 in the District Munsif’s 
a 
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Court of Srivaikuntam against the plaintiff making the mother 
her guardiafi ad litem. The acts of the 1st defendant and Dis 
maternal uncle treating the plaintiff’s mother as guard%an for 
their own pyirposes would not make her de facto guardian so as 
to enable her to bind the minor by her acts. In Harilal Ran- 
chhod v. Gordhan Keshav * Marten, C. J., observes: 3 


“Now itis not “necessary for us in the present case to define wh¢t 
particular circumstances emust exist before a Person can be described as a 
‘de facto guardian’ or have such Powers that may properly belong to a 
de facto guardian. But speaking for myself .I think there must be some 
course of conduct in that capacity before a person can be described as 
a guardian de facto. I am not prepared to extend that expression to a 
guardian ad hoc.” 

Crump, J., observes at page 1047: 

“I must admit that I am not precisely eramoured of the term ‘de facto 
guardian’ because it appears to me to be debatable in the extreme and in- 
capable of exacf definition. I take it to mean, so far as it can be defined, 
a person who, being neither a legal guardian nor a guardian appointed by 
Court, takes it upon himself*to assume the management of the property 
of the minor as though he were a guardian. But if that be the real 
meaning of the term, I agree with the learned Chief Justice that it implies 
some continuity of conduct, some management of the property beyond the 
isolated act of sale which comes into question in this suit,’?’ 

The observations of Crump, J., apply with great foree «to 
this case. The plaintiff's mother was not allowed to manage the 
affairs of the plaintiff. The crops were harvested by the 1st 
defendant. The moveables and the cattle were taken away by 
him and there was nothing lefé for the” plaintiffs mother to 
look after or manage under such circumstances. It will be 
doing violence to language to Sayethat she became a de facto 
guardian merely because she happened to stay with her widow- 
ed minor daughter. We have therefore no hesitation in hold- 
ing that the plaintiff's mother was not her de facto guardian. 


The 1st defendant, as already found by us, was the guardian 
of the plaintiff. He not only had the legal right under the Hindu 
Law to be the plaintiffs guardian but his acts show that he - 
ed the role of a guardian. He harvested the crops standing e 
on the land at the time of his step-brother’s death, he tgok pos- 
session of the cattle and moveables and began to teeat, accord- 
ing to his own evidence, with the creditors. When a person 
who is entitled to be the guardian takes possession of the estate 
of the minor, he exercises his right as guardian, and he cannot 
treat any other person as guardia when he himself is in 


~~ 
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pdssession of the gstate of the minor. The 1st defendant being 
the guardian of the plaintiff and acting as such by taking pos- 
gessiow of her property, it would be opposed to flatural justice 
if he be allowed to deprive the minor of all her,property by 
getting a conveyance in his favour from the mother who was 
not allowed to have anything to do with the minor’s estate even 
fpr a short time. The transaction evidenced*by Ex. XV is abso- 
lutely void, as the plaintiff's mother was net her de facto guard- 
ian and as the vendee himself was the lawful guardian of the 
plaintiff. : 

This finding is sufficient to dispose of the appeal, but, as 
other points were argued at great length, we consider them 
briefly. Granting that the plaintiff's mother was a de facto 
guardian, the question is, was the sale for purposes which would 
bind the plaintiff? An elaborate argument was addressed to us 
by Mr. Varadachariar about the indebtedness of the estate of 
Muthukrishna. Ex. XV mentions assmany as 26 items of debts 
of which items 1, 2 and 3 were due on hypothecation bonds 
executed for due payments of the instalments of chits. Items 
4 to 6 were due on ordinary hypothecation bonds and items 7, 8 
to 10 were othi debts, that is, debts due on usufructuary mort- 
gages. Items 11 to 21 weré due on pro-notes, items 22 and 23 
were due on pledges, items 24 and 25 debts not secured by 
any instrument and item 26 was said to be due to the 1st defend- 
ant. Some of the items of debts are impeached by the plaintiff 
as not.being due from the estate, Item 26 is a sum of Rs. 260 
said to be dus to the Ist defendant. There is no satisfactory evi- 
dence that any amount wasedue to the Ist defendant in respect 
of expenses incurred for repairs to a tank and for “having paid 
kist.” The 1st defendant demies having paid kist and, even if 
he did pay the kist, it must have been out of the proceeds of the 
sale of crops which he harvested. Item 26 is clearly a fictitious 
item, evidently put in to make a round sum. Item 17, Rs. 645 
is said to be due on a pro-note. D.W. 1 proves the execution of 
the note. Sudalimuthu Pillai, the promisee, has not been examin- 
ed to prove that the Ist defendant discharged the debt. D.W. 1 
simply ‘proves the hand-writing of the plaintiff's husband. Item 
16 is said to be due on a pro-note. D.W. 2 says he obtained an 
assignment of the note Ex. XXII, but there is no evidence of 
Muthukrishna’s liability on the pro-note. Item 13 is Rs. 192 said 
to be due on a prontissory note (Ex. XXXV). The promisee 
has not been called to prove the liability of Muthukrishna on the 
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It is*unnecessary to consider the rest of the items due on pro~ 
notes and pledges in the view we take of the necessity for the 
sale. Of the debt of about Rs. 10,000, Rs. 1,260 was, @ugson 
otht or usufructuary mortgages, items 7 to 10, and Rs. 3,400 was 
due on chit bonds, items 1,2 and 3. The amount of debt carrying 
interest due from the estate at the time of Muthykrishna’s death 


was Rs. 5,550 even if all items are true, of which Rs. 1,550 was" 


secured on the hygothecations of immoveable property. Was 
there any pressure on the estate which would be relieved only 
by sale of the property? There is no.satisfactory evidence that 
any creditor pressed for payment between the date of Muthu- 
krishna’s death and the date of Ex. XV. P.W. 1 was not speci- 
fically asked about any creditor pressing for immediate payment 
of any debt. D.W. 1, the maternal uncle of the 1st defendant, 
says: “I know some creditors who pressed for payment, Rama- 
swami Karayalar and Venkatachari, after plaintiff’s husband 
died. The creditors complained to me also. Sokamayya Kone 
also demanded as above, also Kodayammal, wife of Venkata- 
chari. He adds “these demands were a year after the death of 
plaintiff’s husband.” So, there is no satisfactory evidence that 
any demand was made by any of the creditors between the date 
of plaintiffs husband’s death and the date of Ex. XV. That 
being so, was there any necessity*for the sale of practicadly the 
whole of the minor’s estate? It is only incase of necessity that 
the guardian would be, justified in selling any portion of the 
minor’s property and the necessity must he very great in order to 
justify the sale of practically the whole of the property. The 
chit subscriptions had to be paid in the course of 7 or 8 years. 
The oths debts had not to be pæd till redemption wag sought. 
The only debts that had to be paid if demanded were the pro-note 
debts and debts on pledge of jewels. In order to liquidate debts 
to the extent of Rs. 4,000 there was no necessity to sell property 
worth Rs. 14,000. 


It is strongly urged by Mr. Sitarama Rao for the plaintiff 
that the property was sold for an inadequate price. The evidence 


on record is not definite enough to show what the actual price of y 


the land conveyed under Ex. XV was. The lands in Agappattu, 
6 acres 29 cents in extent, are said to be the best of the whole lot. 
The land in Tholappan Panai measuring 1 acre and 79 cents is 


also good land. The land in Panakkulam 10 acres 36 cents is not , 


so valuable. There was in addition 95 acres of dry land. The wit- 
nesses give varying rates as prevailing at the time but we may 
take it that the valuation given in Ex. XXIX is a fairly Bi 
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mate one. In it all the lands belonging to Muthfikrishna’s 
estate are said to Be worth Rs. 14,000, Excluding ¢he 94 cents 
Vvalye@ at Rs. 1,500, the rest of the lands was sold ufder Ex. XV. 
It foll8ws that lands worth Rs. 12,500 were sold for a consi- 
deration of Rs. 10,000. Of this consideration, not a pie was 
„Paid on the date of the document. Rs. 3,100 due on the chit 
bonds had to be paid in the course of 8 years and Rs. 1,260 
dhe on otht had not to be paid. Even now, two items of otht 
have not been redeemed. In these circumstances, the sale of 
practically the whole of the minor’s estate cannot be a valid sale 
which would bind the minor. 


It is not necessary in this view to consider at length whe- _ 
ther the plaintiff’s mother was coerced into executing Ex. XV. 
She wanted to manage her daughter’s affairs and she was pre- 
vented from doing so by the Ist defendant taking possession of 
all the moveables, cattle and crops on the land afd if he had 
insisted on her executing a sale-deed in his favour of practi- 
cally the whole of the minor’s estate before he provided for her 
maintenance and if the plaintiff’s mother executed the decu- 
menl in order to get maintenance for her daughter, in law her 
act would be invalid as being brought about by coercion. There 
is noc evidence as to the negotiations which led up to the sale 
P. wW 1, an ignorant shepherd woman, had not the time to 
know the state of ħer son-in-law’s affairs. There is no evi- 
dence that she had any independent advice except that of her 
brother who was not a man of influence or education. If, in 
such circumstances, the daughter’s thusband’s elder brother, who 
is a wealthy and influential man in the village, takes a document 
from the plaintiff’s mother, the onus would be heavily on him to 
show that the transaction was above board, that the plaintiffs 
mother had independent advice, that she knew the condition of 
the estate and that there was actual pressure on the estate to 
relieve which she entered into the transaction. What appeara to 
be the fact is that the friends of the 1st defendant at his request 
consented to handing over the whole of the minor’s property 
into his possession. Though Ex. XV is attested by some res- 
pectable persons like Doraiswami Kone who could be said to be 
independent, they have not been called to show what neces- 
sitated the execution of Ex. XV. D.W. 1 is Ist defendant’s 
father-in-law. D.Ws. 2 and 6 are not satisfactory witnesses. 


" The conduct of the attestors can be explained, on the ground of 


the feeling among the Hindus that a widow needs only a starva- 
tion NG and that the husband's brother who is the rever- 
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sioner could not be prevented from entering into possession of 
the estate. Taking all the circumstances andethe evidence into 


consideration,,we hold that the sale was not justified by necessity,” 


that thé sale was not for an adequate consideration arf! that 
the plaintiffs mother did not know what she wis, doing. The 
sale therefore cannot bind the plaintiff. , 


The next point for consideration is whether the Ist d 
fendant should be paid the amount of debt on the estate whi 
he paid off. The 1st defendant contends that plaintiff is not 
entitled to mesne profits but that he is entitled to be paid the 
amount that he spent for the estate. Though he claimed 
Rs. 12,000 in his written statement, Mr. Varadachariar who ap- 
pears for him claims only Rs. 9,000. If a sale is only voidable, 
it is good till it is avoided, but if it is void, it need not be 
avoided. Moreover, it has been held in several cases that the 
unauthorized er improper alienation of a minor’s property by a 
de facto guardian need not be set aside. Thayammal v. Kup- 
panna Goundan,’ Balappa’v. Chanbasappa™ and Katha Perumal 
Thevan v. Ramalinga Thevan.* As we have held that the sale 
is absolutely void, the 1st defendant is not entitled to be paid 
the amount that he spent to relieve the burden on the estate, as 
he was only a volunteer inasmuch as he had no title to the D19- 
perty. The observations of the Privy Council in Ram Tulud 
Singh v. Biseswar Lal Sakoo* may be quoted in this connection: 

“It ıs not in every case in which a man has benefited by the moncy 
of another, that an obligation to repay that morky arises. The question 
is not to be determined by mce ccnsiderations of what may be fair or 
proper according to the highest morality. To support such a suit there 
must be an obligation, express or implie@ to repay.’’ Ser also Notby v. 
Balwanirao [(1903) I.L.R. 27 Bom. 390.] 

In case it be held that the salé is only voidable, the question 
would arise whether the Ist defendant is entitled to be paid any 
amount and, if so, what amount. Several cases have been relied 
upon by both sides in respect of their respective contentions. 
In Limbaji Ravji ve Rahi” it was held that though the salg 
was by an unauthorized, person, the Court mjght under S. 41 
of the Specific Relief Act make it a condition that the, minor 
should refund the amount by which his estate and Himself were 








6 (1914) ILL.R. 38 M. 1125- 27 M.L.J. 285 
7. (1915) 17 Bom L.R. 1134. 8. (1914) 17 M.L.J. 138 
9. (1875) L.R. 2 I.A. 131: 23 W.R. 305 (PC). 
10. (1925) I.L.R. 49 B. 576, 


l Pig 


Chinna 
Alagum- 
perumal 
Kareyalar 
v. 
eVinayaga- 
thammal. 


. 842 a THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


benefited. In that case, the sale was by the step-mother on 
behalf of her mimor son. The Court held that the sale was by 
“ae yaa person and the sale was invalideand -that the 
minor was entitled to have it set aside, Even though the step- 
mother was aot the lawful guardian of her step-sdn, it is diffi- 
cult to see how she eould not have been his de facto guardian 
if by course of conduct she acted as such. The learned Judges 
ound that she redeemed the mortgage and sold the land after 
redemption. With all respect to the learned Judges, we think 
that the step-mother was de facto guardian and it is well settled 
that the powers of a de facto guardian are the same as those of 
a lawful guardian under the Hindu Law. Vide Ramaswams v. 
Kasinatha," Thayammal v. Kupponna Goundan® and Adhar 
Chandra v. Kirtibash Bairagee.* Her alienation of the minor’s 
property was only voidable and not void. A Court of Equity has 
power to grant relief in proper cases and, in the view of the 
learned Judges, it was a proper case for the application of S. 41 
of the Specific Relief Act. A person who, knowing all the facts, 
gets a transfer of the minor’s property from a person who is not 
the guardian, is not entitled to he reimbursed any amount which 
he paid for the benefit of the minor. It was held in Harilal Ran- 
chhod v. Gordhan Keshav * that S 

a Derion who has made improvements on the property believing in good 


faith that he is absolutely entitled thereto, is entitled to the benefit of S. 51 
of the Transfer of Property Act.” ė 


There was a distinct finding that the improvements were 
made in good faith. These two ‘taseg have no application to the 


present case as the Ist defendant’s conduct has been throughout 
the very opposite of bona fide. 


Granting that the 1st defendant is entitled in law to be paid 
some amount, let us see whether in fact he is entitled to be paid 
anything. He harvested the crops on the land belonging to 
Muthukrishna at the time of his death. The yield of. the lands 
may be taken at 50 kottas of paddy per year. That would give 
fis about Rs. 600 and the other income from the land is said to 
be Rs. 350 accortling to the plaint. Though the plaintiff’s 2nd 
witness would make out that the income from the lands was 
considerably more and the 1st defendant would make out that 
the income from the lands was considerably less, we may strike 











& (1927) I.L.R. 51 B. 1040 
6. (1914) I.L.R. 38 M. 1125: 27 M.L.J. 285. 


N A.LR. 1928 M. 226. 12. (1910) 12 C.L.J. 586. 
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a mean and hold that the income from the lands must have been 
at least Rs.,800 or Rs. 900. This amountethe Ist defenddnt 
had. He also took all the cattle and moveables. Accordtng.a#d 
his valuation, they were worth Rs. 500. There is no satisfactory 
evidence that this amount was paid to the plaintiff’s guardian. 


The lst defendant says “I paid for tha cattle, etc, Rs. 500. 


I executed a pro-note to a nominee of plaintiff's mother and 
then paid it. I hold the pro-note with me.” He has not pr@ 
duced the pro-note and we are not prepared to believe his state- 
ment that he executed a pro-note for the amount. He must 
have had at least Rs. 900 the value of the yield of the land, 
and Rs. 500 the value of the cattle. He has not accounted 
for them. We have found that item 26 is a fictitious item. 
If credit is given for these items Rs. 900, 500 and 260 and 
amounting to over Rs. 1,600 the amount that would be requir- 
ed for paying off all the pro-notes even if genuine debts would 
be only about Rs. 2,400, which, together with the othe and chit 
subscriptions, could have been met from the income of the pro- 
perty as the Subordinate Judge remarks. Some of the debts 
have not been proved to be genuine debts. In these circum- 
stances, the Ist defendant is not entitled to be reimbursed any 
portion of the amount which he is said to have paid for the 
benefit of the plaintiff’s estate. ° me 
The plaintiff is entitled to mesne profits from the date of 
the Lower Court’s decree which will be ascertained in execution. 
In the result, the appeal is dismissed with costs. 
N.S. aT, T Appeal dismissed. 
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PRESENT:—Mr. Justice WALLACE AND MR. Justice 
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Kakkat Manakkal Uma alias Pattanadi : 
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Balakrishna the respondents their costs—Costs, tf cam be recovered personally from 
Monon tha Officiag Receivere-Indemnity of Offtcial Receiver—English practice— 
Rggciia in Madras and Calcutta High Courts—Executing Court—Duty of 
@e an Appellate Court hearing an appeal preferred by an Official 
Receiver decreed ‘‘that the appellant do pay to respondents 1 to p Rs. 452-13-6 

for their costs th opposing this appeal,’’ 
e Held, that the wording*of the decree implied that the costs can be recover- 
ed from the Official Receiver personally. : 


O Abdul Rahiman & Co. v. Shaw Wallace & Ço. (1924) 21 L.W. 516 
explained and dissented. ¥ 


s 
Kekkat 
Manakkal 


= , Uma. 


Per Wallace, J—The English practice is that, when the case is in 
Bankruptcy, a simple order for costs against the Official Receiver will not 
imply that the Official Receiver must pay them personally. But, in the 
case of an ordinary action, a simple order for costs against the Official 
Receiver has the usual meaning of such an order against any litigant, and the 
party against whom it is made ıs personally liable in the first instance, 
though he may later on apply to the Bankruptcy Court and repay himself out 
of the estate or by enforcing any indemnity bond he may have against the 
creditors. ° 

The practice in the Madras and Calcutja High Courts, even on the 
Insolvency Side, is to hold the Offical Assignee in the first instance personally 
liable for costs. À 

“Per Thirgvenkaiachariar, J —A Court which executes a decree has to 
execute it according to its terms and, if for that purpose it is called upon 
to construe the decree, it has to do so according to the plain meaning of the 
wosdm of the decree. When the ‘words to be construed are clear enough, 

e the executing Court cannot attribute some other meaning to it unless it has 

to do so in virtue of any enactment or rule having the force of law applicable 
to the particular case before it. ° 
The correct proceeding, in the case of the termination of an action unsuc- 
cessfully to the Official Receiver, is to make aneorder that the Official Receiver 
do pay his opponent’s costs. Having protected himself by obtaining leave 
from {Mt Court, the Official Receiver has got his right of indemnity, for 
what it is worth, against the assets of the estate, but if assets of the estate 
are insufficient to give a proper indgmnity to him, he must, before starting 
the proceedings, approach the creditors or somebody and get guarantee or an 
indemnity from the people on whose behalf he is to act. 
In re Suresh Chunder Gooyee and others, (1918) 23 C.W.N. 431 
approved. 
a Appeal against the order of the District Court of South 
: e Malabar at Calicyt, dated 19th July, 1927, in M.P. No. 619 of 
1926. . 
K. Kuttikrishna Menon for appellant. 
P. S. Narayanaswams Aiyar for respondents. 
The Court delivered the following. 
. e 
Wallace, Jupcments. Walkate, J—On the 7th December, 1920, a 
Beach of this Court in A.S. No. 353 of 1919 between the Official 
e e. cy i 
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Receiver 6f South Malabar (Mr. A. V: Balakrishna Menon), the 
appellant ard various respondents, decreed “that the “apgellan 
do pay to réSpondents 1 to 6 Rs. 452-136 for their wit 
opposing this appeal.” The short point for decision in this 
C.M.A. is whether or not the wording of that decree has to 
be taken to imply that the costs can be recSvered from Mr. Bala- 
krishna Menon personally. The*Lower Court has held that it 
does so imply and Nr. Menon appeals. He contends that’ such 
phrasing in the decree against the Official Receiver ex-officiv- 


implies that unless the Court directs otherwise he shall not be 


personally liable. The respondents contend that where the 
Court has not said that the costs will come only out of the 
insolvent’s estate in the hands of the Official Receiver, the 
Official Receiver is personally liable for the costs. 


Admittedly, Mr. Balakrishna Menon was no longer hold- 
ing the office of Official Receiver when the present execution 
petition in which execution has issued against him personally 
was put in. The suit itSelf was filed in 1917 against the pre- 
decessor in office of Mr. Menon. It was by members of a 
tarwad to declare that certain property included in the schedule 
of their insolvent karnavan was not his property but the property 
of the tarwad. While the suit was, pending, Mr. Menon in 1918 
came into charge of the Office of the Official Receiver anf con- 
tinued the defence in the suit. The suit was eventually decreed 
with costs against the Official Receiver. He, t.e., Mr. Menon, 
preferred an appeal to the High Court whéch was dismissed also, 
the decree giving the direction’ noted above as to costs. Mr. 
Menon ceased to be Official Receiver in January, 1925. There 
are no funds in the insolvent’s e8tate to meet ¢his decree for 
costs and the decree-holder seeks-to execute it against Mr. Menon 


himself. . - 


Now there can be no doubt that the Official Receiver or 
a trustee in bankruptcy may, like any ordinary litigant, be order- 
ed to pay costs in any action taken or defended by him. See 
John Tweedie & Co., Ltd., In re, Arthur Williams & Co., In we. 


The Official Receiver, ex porte? and Jamas Bevis v. C. A.* 


Turner.” The question here is what did the Court intend when 
it baldly said that he shall pay costs. As the Court Has not specifi- 
cally stated its intention we have to be guided by:the general 
principles of law. The law in England is thus stated in Halsbury, 
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Bankruptcy and Insolvency, para. 176 under the subheading 
‘Cifficial Receiver’ 2 A P 
~~ rhe Official Receiver is not personally liable for cdkts, when being 
trustee, he is sued as representing the debtor’s estate, or when made a parly 
to any cause or matter on the application of another party, urfless the Court 
otherwise directs.’? = 
e 
And again under the sub-heading ‘Trustees,’ para. 218: 
® «cH, (4.0, a trustee appointed to fill the ofice qf trustee of the property 
of a bankrupt and not the Official Receiver) is in general personally liable 
for all costs incurred in the course of litigation instituted by him or 
‘against him, save where an action is brought against him as representing 


the estate, or he is made a party to any cause on the application of any 
other party thereto, and the Court does not direct that he shall be liable.’’ 


And again in paragraph 230: 

‘Where a trustee brings or defends an action as a litigant, he is 
as between himself and the other parties to the action lke any other 
litigant; that“is to say, he must pay any debt, damages, or ‘costs which the 
other litigants recover against him out of his own pocket, and get re- 
imbursement if entitled to it, out of the banfrupt’s property.” 


The first two propositions are founded upon Rule 108 (3) of 
the rules framed under the Bankruptcy Act of 1883, and the last 
proposition is quoted from Ex parte Angersivin: In re Angers- 
fein“, R. 108 (3) of the Bankruptcy Rules is now Rule 96 (3) 
under the present Bankruptcy Act of 1914 which lays down that 
where an action is*brought against an Official Receiver or a 
trustee in bankruptcy as representing the estate of a debtor, or 
where the Official Rectiver or trustee is made a party to a cause 
or matter, on the application of arfy other party thereto, he shall 
not be personally liable for costs unless the Court otherwise 
direct’. Now ft has to be borne in mind that the word “Court” 
in these Bankruptcy Rules is, by virtue of Rule 3, the Court as 
defined by the Bankruptcy Act, unless the context or subject- 
matter otherwise requires, i.e, a Court having jurisdiction in 
bankruptcy under the Act; in other words, as we would say in 
this country, the Insolvency Court. Sze observations of Peter- 
som, J., in Hill v. Cooke HWI” There is nothing so far as I can 

“see in the context or subject-matter of Rule 96 or the old Rule 
"108 to render that definition of ‘Court’ inapplicable to the word 
‘Court’ in thé rule. It is highly improbable that under a Rule 
{famed under a special Act the Legislature intended to exempt 
particular officials or persons from the operation of the ordinary 
Civil Law. So that the rule only carries us as far as this, 


— 














(1874) 9 Ch. App. 479. 5. (1916) W.N. 61 (Eng). 
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namely, that j in actions against an Official Receiver, etc., he shall 
not be persqnally liable, unless the, Insolvency Court etherwse 
directs, t.¢., in the insolvency relation, if the phrase may bee 

between ‘ite Official Receiver and the insolvent’s estate, the tacol: 
vency Court will not direct that the costs come otit,of the pocket 
of the Official Receiver and not out of the -estate except by a 


special order. It is to matters in insolvency that these rules” 


have been applied. See the case reported in In re W. H. W4- 
kinson, Ex parte Thè Official Raceiver,’ In re Glanville, Ex parte 
The Trustees,’ In re Bryant, Ex parte Gordon," and In re Agri- 
culturist Cattle Insurance Co., Ex parte Oficial Manager.’ But as 
to any order which the Ordinary Civil Court may pass in the 
matter of costs in an ordinary action against the Official Receiver, 
these rules seem to have no application. It follows that in a case 
like the present in which we are concerned with a decree in an 
ordinary action, a party mulcted in costs is personally liable 
for those costs, and the Official Receiver is therefore under the 
decree in question personally liable for the costs. It is open to 
him to apply to the Insolvency Court for an order that he may 
reimburse himself out of the estate. It may even be open to 
him to reimburse himself out of the estate without an order 
of the Court, and, as between himself and the estate, he shall 
not be liable for costs unless the Insolvency Court by a spegjfic 
order so directs. . 

This view is the effect of the rulings in Ex parte Anger- 
siein: In re Angerstein* and Pitt v. La Fontaine. The former 
was a case in bankruptcy, theelatter an ordinary civil action. 
It is true, as the appellant points out, that both these were 
cases not of the Official Trustee but of a trustee appomted by 
the creditors, but that really makes no difference in principle. 
The bankruptcy rules quoted above place both on the same foot- 
ing. In fact in Ex parte Angerstein: In re Angerstein, Sir 
G. Mellish, L. J., said: I see no difference between the case of 
an Official Liquidator and a trustee in bankruptcy.” Similarly, 
in Pitt v. La Fontaine’ a plea which rested on section 20 of the 


Bankruptcy Act of 1869 was rejected on the ground that that, 


section does not mean that the trustee under*that Act cannot be 
made personally liable for costs in an ordinary actiof. Mac- 
kenste In re Hertfordshire (Sheriff of), ex parte™ is to the 





4. (1874) 9 Ch. App. 479. 6 (1884) 1 Morr. Bank. Cas. 65. 
7. (1885) 2 Morr. Bank. Cas. 71. 8. (1889) 6 Morr. Bank. Cas. 262. 
9. (1874) 10 Ch. App. 586. 10. (4680) L.R. 6 App Cas. 482. 


11 (1899) 2 Q.B. 566. 
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same effect. On the other hand, the case relied on by*the appel- 
lant, namely, In resGaley, En parte Cundy" is a casedn the Insol- 
‘wegcy Court, which makes all the difference. There it was held 
that af order of the Insolvency Court that the Official Receiver 
must also pay the costs of this appeal did not mean*that he was 
to pay them p¢r¥onally thus fulfilling the intention of Rule 96 
“or old Rule 108 that the Official Receiver shall not be liable unless 
the Court so directs. The appellant also relies on the ruling 
in Abdul Rahiman & Co. v. Shaw Wallace & Co.* There the 
learned Judge was only interpreting his own decree, which is 
a simple matter compared with the task of this Bench to inter- 
pret the decree of another Bench. It was obviously within the 
discretion of the learned Judge to pass any order he chose as 
to who should pay costs in the action which went before him 
and he chose that the Official Assignee should not in that case 
be personally mulcted in costs. In Borneman ve Wilson,* a 
case of a trustee in Bankruptcy electing to continue an action, 
Bowen, L.J., laid down on the matter of costs that “he cannot 
adopt part of the action and leave out the rest” and Fry, L J., 
said the same. 


The English practice therefore is that when the case is 
in bankruptcy, a simple orde; for costs will not imply that the 
Offical Receiver must pay them personally, because of Rule 96. 
But in the case of 4n ordinary action, a simple order for costs 
against the Official Receiver has the usual meaning of such an 
order against any litigant, and the party against whom it is made 
is personably liable in the first instance, though he may 
later on apply to the Bankruptcy Court and repay himself out 
of the estate os by enforcing’ any indemnity bond he may have 
against the creditors. 


In this Presidency, we have not even a rule corresponding 
to Rule 96. The practice in this High Court and in the Cal- 
cutta High Court, even on the Insolvency Side, appears to me to 
hold the Official Assignee in the first instance personally liable 
fag costs. (In re Suresh Chunder Gooyee and others® and In 

ere Abdul Rahiman Sahib & Co.) I can therefore see no 
ground gor holding that the learned Judges who passed this 
order intendéd to depart from the usual practice that an un- 








10. (1880) L.R. 6 App. Cas. 482. 

12 (1890) 7 Morr Bapk. Cas. 253. 13. (1924) 21 L.W. 516 

14. (1884) 28 Ch. D. 53.” 15. (1918) 23 C.W.N. 431. 
16. (1926) I.L.R. 51 M. 308 at 317: 55 M.L.J. 12. 
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successful. litigant in an ordinary civil action shall be personally 
a | e e 
liable for =: ; A 
Thiruvenkatachariar, J—I am of the same opinior€ adf I 
wish to add a few words with reference to some of the con- 
tentions which were pressed on us by the anpgllant’s Advocate. 


I may at the outset observe that a Court which executes a 
decree has to execute it according to its terms, and if for thak 
purpose it is called pon to construe the decree, it has to do so 
according to the plain meaning of the words of the decree. 
When the words to be construed are clear enough, the execut- 
ing Court cannot attribute some other meaning to it unless 
it has to do so in virtue of any enactment or rule having the 
force of law applicable to the particular case before it. In the 
present case, the decree sought to be executed is a decree for 
costs passed by a Bench of this Court against the appellant 
in an appeal preferred by him against a decree of the District 
Court of South Malabas The decree in which the appellant 
is described as the Official Receiver, South Malabar (Mr. A. V. 
Balakrishna Menon) directs that the appellant “do pay to res- 
pondents Nos. 1 to 6 Rs. 452-13-6 for their costs in opposing 
this appeal.” According to its plain meaning the decree is exe- 


cutable against the appellant in any*manner in which a decree dor ` 


money may be executed against any ordigary litigant who is 
directed to pay costs. Byt the appellant’s Advocate contends that 
as the appellant filed the appeal in his capacity as Official Receiver 
it could not have becn the intentien of the Court to make him per- 
sonally liable for costs and that the decree should be construed as 
limited to execution out of the asses of the estate which le repre- 
sented in that litigation. The learned Advocate has not referred us 
to any enactment or rule by foree of which a decree against an 
Official Receiver should be so construed, corresponding to the 
rules framed under the English Bankruptcy rules, but he con- 
tends that when an official sues or is sued in an official capa- 
city it must be presumed that the decree does not affect him 
personally and that otherwise it will be imposing such a hedvy , 
responsibility upon Official Receivers that few persons would 
be willing to accept that office. e 


He further contends that when the Official Receiver files 
the suit or appeal or defends the same with the leave of the 
Court obtained under section 53 of the, Provincial Insolvency 
Act, he must be deemed to have actéd bona fide and cannot be 

ally liable f d hich - 
held personally liable for any pores om may Ep 
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Balak bhpa ed against him. The remedy of the opposite party in those cases 
ee x is*only Against tMe estate fnless the decree itselé makes his 
R Ra Possohal liability clear. . 

4 Va: No authorities were cited in support of these contentions. 
Bee aa On the other’ hagd, the only Indian authorities directly bearing 
' «on the question’ to which we have been referred go against these 
ntentions. See James Bevis v. C. A. Turner,’ which purports 
to follow the view taken by the Privy Ceuncil in Pitt v. La 
Fontatne’ and by the Court of Appel in Ex parte Angerstemn: 
In re Angerstein,* as regards the liability of the Official Trustee 
in Bankruptcy who corresponds to the Official Receiver appoint- 

*-- ed under the Provincial Insolvency Act. 


The case In re Suresh Chunder Gooyee and others is also 
directly in point on this very question. There also, as in the pre- 
sent, the respondent had obtained an order for costs against the 
Official Assignee of the Calcutta High Court which did not con- 
tain any limitation as to the fund out,of which it was payable. 
The Official Assignee contended that he initiated the proceedings 
only after obtaining the leave of the Court and that he 
also prosecuted it with due diligence and that therefore he could 
not be held personally liable for costs. In overruling that con- 
tenjian the learned Judge (Mr. Justice Rankin) says as follows: 


= “There can be np possible question in this case as to the Official 
‘Assignee being in any sense in default Assuming that the Official Assignee 
1s not in any possible way ın default, here is a motion which has been 
‘brought by the Official Assignee for the benefit of the creditors and which 
has been unsuccessful. The respondent has get certain costs against which 


he ought to be indemnified: what is the Court to do. The suggestion is 
that, what the Court ought to do ig to make an order that the assets of the 


estate, ‘so far as they go, and they only, shall bear the respondent’s costs. 
In my opinion that will be entirely wrong. The correct proceeding is to make 
an order that the Official Assignee do pay the respondent’s costs. Having 
protected himself by obtaining leave from the Court, he has got his right 
of indemnity, for what it is worth, against the assets of the estate, but 
if in a case of this sort assets of the estate are insufficient to give a 
6 proper indemnity to the Official Assignee, then the Official Assignee before 
starting these proceedings, must approach the creditors or somebody and 
egol a guarantee or an indomnity from the people or whose behalf the 
motion is to be brought; but it is quite impossible that a person against 
whom an unsuccessful motion has been brought by the Official Assignec 
should be left in the ordinary course in a position that he has to look to 
an insufficient fund and take his chance of that being sufficient.’’ 
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I respectfully agree with the observations of the learned 
Judge. The contrary view will rébult in serious mt rakes in me 
cases to parties whose rights are unlawfully infrin 
Official Receiver. So far as they are concerned, they jets 
damnified ‘whether the person who invaded their .rights and dis- 
possessed them of their property as in the*pfesent case was an 
individual acting in his own interest or an Official Receiver acting 
in the interest of the creditors of the insolvent’s estate. It woald 
be contrary to justice and equity if their right to be reimbursed 
their costs unconditionally should depend not upon whether their 
claim was just and well founded but upon whether a wropg-doer 
is a person who acts on his own behalf, or an official who esr- 
officio acts on behalf of, or in the interests of, some other indivi- 
duals whose interests he has to guard, it may be for his own 
advantage also. The circumstance that the Official Receiver ob- 
tained the leave of the Court will only entitle him to claim re- 
imbursement out of the estate or from the creditors in whose 
interest he was acting m the litigation in which he was unsuc- 
cessful. As pointed out by Mr. Justice Rankin, if the estate in 
his hand is not sufficiently solvent to pay the costs of the opposite 
party should he prove unsuccessful, he should take the ordinary 
precaution of getting sufficient security from the creditors before 
conducting the litigation on their behalf, and if he omits te do so 
and suffers loss, he has to thank himself fog it. 

As the decree against the Official Receiver in this case stands, 
he is clearly personally liable. Under section 35 of the Civil Pro- 
cedure Code “the Court shaJl dhave full? power to determine by 
whom or out of what property and to what extent such costs are 
to be paid, and to give all necessary directions for theepurposes 
aforesaid.” If the intention of the Court in this case was that 
the costs of the respondents is te be paid only out of the assets of 
the insolvent’s estate, the decree should have expressly said so. It 
would be wrong to imply such a limitation as the appellant wants 
us to do in the absence of any enactment or rule having the 
force of law which prescribes that such an implication should 
be made as a rule. ] 

As regards the case Abdul Raluman & Co. vy. Shaw 
Wallace & Co., the decree against the Official Assignee for 
costs expressly provided that the same was payable “from and 
out of the estate of the Ist plaintiff, adjudicated insolvent, in 
his hands”; the application before the learned Judge was not 
to execute the décree as it stood byt an application by the suc- 
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cessful party that the decree as drawn up was not in cofiformity 
with the jêdgment 45 to costs fvhich contained no such limitation 
SO Maio e it executable against the Official Assignet personally. 
The A ae came on before the same learned Judge who 
delivered the judgment and he held that he did nof intend in 
his judgment tq Måkee the Official Assignee personally liable 
and that therefore the decree as drawn up was correct. If the 
cafe is to be regarded merely as involving an interpretation by 
the learned Judge of his own judgment, there is little more to 
be said because no general principle is involved in such a ques- 
tion; byt if the observations made by the learned Judge are to be 
relied upon as the appellant contends as supporting the conten- 
tion that if the Official Assignee or Official Receiver acts bona 
fide in prosecuting or defending an ordinary litigation against a 
third party, be should not be made personally liable for costs, its 
correctness is open to question as it is in conflict net only with 
the decision of Mr. Justice Rankin on.the same point in I re 
Suresh Chunder Gooyee and others," butealso with the decision of 
their Lordships of the Privy Council in the analogous case of an 
order-for costs against a trustee in bankruptcy in Pitt v. La 
Foniaine."° 

It needs scarcely be added that if the appellant was person- 
ally diable for costs decreed abainst him when he was Official 
Receiver, he is not divested of that liability by ceasing to be 
Official Receiver as contended for the gppellant. 

I concur in the order proposed by my learned brother. 

We therefore decline to interfere and dismiss this appeal 
with costs. 


N.S.¢ f e Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 
PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, LORD 
SINHA, SIR Joan WALLIS AND SIR LANCELOT SANDERSON. 


Kumar Kamakhya Narayan Singh .. Appellant* (PLf.) 
|| v. 
Ram Raksha Singh and others .. Respondents (Defts.). 


Transfer of Property Act, S. 116—Lease for life of lessee—Heirs of 
lessee continuingein possession after his death—Tenancy between them and 
lessor—Agreement as to—Evidence establishing— ‘Agreement to the con- 
trary’? witht the meaning of S. 116—Facts establishmg. 


10. (1880) L.R. 6 App. Cas 482, e 
15. (1918) 23 C.W.N. 431. 
A Appeals Nos. 13, 82 and 102 of 1925, 22nd March, 1928. 
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The proprietor of an estate leased two villages appertaining to a 
same under » ‘‘mukarrari istimrari’’ | dated 31% December? 1865. 
lease was a lease for the life of the original lessees, both of whom git i 
1891, having, in 1879. assigned ‘their interest in the villages to on® S, Sub- 
sequent to the said lease, the lessor gave a usufructuary ‘mortgage to one N, 
who was in possession of the two villages from 18911892 to 1897-1898. N, 
the mortgagee, obtained decrees for rent agains? the original lessees, and Sy 
the assignee, which were duly satisfied by them or their successors-in-interest. 
After the mortgage came to an end about 1898 no rent was paid by S or the 
defendants, his successors-in-interest, to the original lessor or to any one 
else. S continued in possession of the villages until his death in 1915, and 
thereafter the defendants, his heirs, continued in possession. In 1920, the 
plaintiff, the successor-in-interest of the original lessor, sued the defendants 
for possession of the villages, alleging that the nature of the tenancy was a 
holding over by S and his successors upon the terms of the original lease, 
except as to duration; that, by reason of S. 116 of the Transfer of Property 
Act, it became a tenancy from year to year; that it remained in existence 
till 1915, when notice to quit was given, and that the suit was therefore not 
barred. . 


The evidence showed that the position between the original lessor and 
the defendants’. predecessor-in-title was as follows — On the one hand, the 
original lessor was asserting that the grant to the original mukarraridars 
conveyed a life-interest only, and that after 1891, the date of the death of 
the original lessecs, the predecessors of the defendants had no right to be 
in possession of the lands; on the other hand, the mukarraridars and their 
assignees were claiming that the lease was of a permanent heritable character, 
and that that was the position up to 1903, when S endeavoured to get his 
name entered as the holder of a permanent tenu, and the proprietor re- 
fused, and would only agree to give marfatdari receipts, which S declined 
to adopt, with the result that S remained in pogsession without paying any 
rent. . Pom 

Held, that, so far from being in agreement as to a tenancy, the parties 
were at arm’s length, and, after the termination of the lease for lives there was 
_ No recognition by the plaintiff or his predecessor-in-title sô as to consfitute the 
defendants or their predecessors-in-title tenants, as alleged by the plaintiff, 
and that the evidence showed, on the other hand, that the then proprietor 
of the estate refused to recognise the defendants’ predecessors as his tenants. 


The heirs of a lessee under a lease for life, who continued in possession 
after the death of the original lessee, claimed a permanent right and endea- 
voured to establish it by getting the landlord to accept rent and give a receipt 
in their name The landlord received the rent, but protected himsel# by 
giving reccipts in the names of the orginal lessees. This state of things 
went on for a number of years, when the heirs, or one of them on their 
behalf, demanded receipts in their own name, the landlord refused to give 
such receipts and no more rent was paid. 6 


Held, that the parties in paying and accepting rent after the expiration 
of the lease for lives were acting without prejudice to their respective con- 
tentions, and that it Would have to be held that there was an “agreement to 
the contrary’’ which would prevent the application of S. 116 of the Transfer 
of Property ‘Act. 
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e Consglidated Appeals Ngs. 13, 82 and 102 of 1926 from 
i e of the High Coutt of Patna, the first tw® dated the 
6th Muggist, 1924 (Jwala Prasad, A.C.J., Macpherson, J.; Jwala 
Prasad, A.C.J. and Kulwant Sahay, J.) and the third dated 
the 19th March, 1925 (Das and Adami, JJ.), which reversed 
the decrees of the Subérdinate Judge of Hazaribagh, dated res- 
pectively the 10th, 25th and 6th June, 1921 and made in Suits 
Nôs. 58 and 87 of 1920 and No. 35 of 191% 

Lowndes, K. C. and K. Brown for appellant. 

De Gruyther, K. C. and Dube for respondents. 

22nd March, 1928. Their Lordships’ judgment was deliver- 
ed by 

SIR LANCELOT SANDERSON.—These are consolidated appeals 
by Kumar Kamakhya Narayan Singh, the plaintiff in three suits, 
against three decrees of the High Court of Patna, the first two 
dated the 6th of August, 1924, and the third dated’ the 19th of 
March, 1925, by which the decrees of the learned Subordinate 
Judge were reversed and the plaintiff's suits were dismissed. 

The first appeal, viz., No. 13 of 1926, related to Suit No. 58 
of 1920, which was instituted on the Ist April, 1920. 

The plaintiff, being a minor and a ward of Court, sued 
thraigh his next friend: the defendants were alteged to be the 
heirs or assigns of Syed Mazaffar Hossein and Syed Mahamad 
Hossein. 

The plaintiff, as the proprietor of the Ramgarh estate, 
claimed a declaration tat the defendants had no permanent and 
heritable interest in the villages Jåbda “and Jobdi. There was 
a furthes claim for possessioy of the said villages and mesne 
profits. j 

The High Court came to the conclusion that the defend- 
ants had made a definite assertion of an adverse right more 
than twelve years prior to the suit, that they always claimed 
to hold as permanent mukarraridars, and that the suit was 
barred by Art. 144 of the Limitation Act. 

. The material facts are as follows:— 

The two above-mentioned villages were leased by the 
plaintiff's. predecessor, Maharaja Shri Shri Ramanath Singh, 
on the 31st Décember, 1865, to the said Syed Mazaffar Hossein 
and Syed Mahamad Hossein. 

The kabuliat, which was produced, shows that the lease 
was “mukarrari istimrari” at an annual'rent of Rs. 344. The 
mukarraridars undertook to cultivate the villages and keep the 


ae contented. 
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It was provided that they shoyld have no right to transfer 
the villages, that they should not tut fruit-Bearing tfees, afid 
that they woħld bear the expense relating to earth work? of 
On the 17th September, 1875, Syed Mahamad Plossein 
executed an ikrarnama stating that he had ng interest in the 
lease. e. . 


On the Ist August, 1879, the other lessee, Syed Mazaffar 


Hossein, assigned his interest in the villages in consideratio& 
of the sum of Rs. 1,861 to Sahai Singh, who was the predeces- 
sor-in-title of the defendants 1 to 10. ~ 

The deed recited that the said villages were held bye Syed 
Mazaffar Hossein in perpetual mukarrari istimrari. 

Both the original lessees died about 1891. Sahai Singh, 
the assignee, remained in possession of the villages until his 
death, which occurred about 1915: since that time the defend- 
ants continued in possession. 

It appears that the Ramgarh Raj had given a usufructuary 
mortgage to one Narsingh Dyal Sahu, who was in possession 
of the two villages from 1891-1892 to 1897-1898. The mort- 
gagee sued the original lessee, Syed Mazaffar Hossein, and the 
predecessor-in-title of the defendants for rent, and obtained de- 
crees, which were duly paid by the defendants or their prede- 
cessor-in-title. It is an admitted fact in this case that no rent 
was paid to the original lessor, the Maharaja, or his successors 
by Sahai Singh, or the défendants. Notices to quit were served 
in 1915 and again on the 20th August, 1949, but the defendants 
remained in possession, And, &ccordingly, the suit was brought 
in 1920. A 4 
In or about the year 1903 Sahai Singh apparently was 
willing to pay rent to the plaintiff’s predecessor-in-title, provided 
that his name was entered as the holder of the mukarrari 
interest and that he was given receipts made out in his own name. 

The plaintiff's predecessor-in-title refused to do this, but 
expressed his willingness to receive rent and give marfatdari 
receipts. Sahai Singh refused to accept marfatdari receipes, 
and consequently no rent was paid by Sahai Singh to the original - 
lessor. . 

It may be taken as a fact that rent was paid to the mort- 
gagee, and that after the mortgage came to an end about 1898, 
no rent was paid by Sahai Singh or the defendants to any one. 

It appears that the predecessor-in-tifle of the plaintiff had 
instituted suits for possession against the heirs and <P of 
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mukarraridars holding undey leases similar in-terms tô the lease 
if the pfesent cast. l . 

“ ty 1877 the predecessor-in-title of the plaintiff was un- 
successful, but. in 1903 he got a decree for possession against 
one Narsingh Ryal Sahu. The appeal to the High Court of 

. Calcutta in that case is Narsingh Dyal Sahu v. Ram Narain 
Singh, 
° It was decided by the High Court, relying upon a decision 
of the Judicial Committee of the Privy Council, that the words 
“mukarrari istimrari” do not in their lexicographical sense pri- 
marily imply any heritable character in the grant as the term 
“mourasi” does: but that they simply imply permanency from 
which in a secondary sense such heritable character might be 
inferred, it always being doubtful whether they meant perma- 
nent during the lifetime of the persons to whom they were 
granted or permanent as regards hereditary charatter, and that 
the words do not per se convey an estate of inhcritance. 

It was held that the tenures created by the leases in that 
case were grants tenable for the life of the grantee only and 
that they were neither heritable nor transferable. 

The position, therefore, seems to have been that from and 
after 1877 the predecessor-intitle of the plaintiff was alleging 
that in the case of leases similar to that in the present appeal, 
the grant came to an end when the original lessees died. On the 
other hand, the mukarraridars were maintaining the position 
that such leases conveyed an estate of inheritance—auntil in about 
1903 the predecessor-in-title of the plaintiff succeeded in 
obtaining a decision in his fayour. 


It was nof alleged on behalf of the plaintiff-appellant at. 
the hearing of this appeal that the lease of December, 1865, 
was more than a lease for the life of the original lessees, but 
the above-mentioned facts are material in considering the other 
contentions urged on behalf of the parties to this appeal. 


It was argued on behalf of the plaintiff-appellant that when 
th® mortgagee in possession demanded and received rent from the 
‘predecesgor-in-title of the defendants, he was acting under the 
provisions of section 76 (a) of the Transfer of Property Act, 
1882; that as long as the mortgage was in force the powers of 
the proprietor mortgagor were vested in the mortgagee; that 


< when the term of the mortgage came to an end about the year 


1898, the predecessortin-tjtle of the defenflants became the 
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tenant of the predecessor-in-title of the plaintiff, and therefore as, 

that the defendants cannot set up kdverse pdssession. ° 7 Kumar 
L Kaméxhya 


It was argued further on behalf of the plaintiff tat ahe x 
nature of the tenancy was a holding over by Sahai Singh and Singh e 
his successors upon the terms of the original | Jeate, except aS Ram Raksha 
to duration; that by reason of section 116 of the Transfer of . ‘Sima. 





Property Act, 1882, it became a tenancy from year to year; Sir 
that it remained in existence until notice to quit was given, an Re nae 


therefore that the tenancy was in existence within twelve years 
of the institution of the suit, and that the suit was not barred 
by the Limitation Act. | . 

The main question, therefore, to be determined is whe- e 
ther, after the termination of the original lease in or about 
1891, there was existing between the predecessor-in-title of 
-the plaintiff and Sahai Singh or the defendants such a relation 
as to create æ tenancy from year to year. 


It is clear that therg was no express recognition of the 
defendants or their predecessor-in-title as tenants by the plain- 
tiff’s prédecessor-in-title. 

In their Lordships’ opinion, on the facts established in 
this case, the payment of the rent decrees obtained by the mort- 
gagee against Syed Mazaffar Hossein, the original lessees and 
Sahai Singh was net sufficient to create a tenancy between the -> 
mortgagor and Sahai Sipgh or the defendants. 


The mere payment of the rent decrees obtained by the 
mortgagee is not inconsistentewith the case of the defendants 
and their predecessors-in-title that they were permament tenure 
holders. The payment of the reft may well have beeñ made 
in order to preserve the tenure, on which they relied, from being 
sold. 


In their Lordships’ opinion, it has been established that 
the position between the predecessor-in-title of the plaintiff and 
the defendants’ predecessor-in-title was that, on the one hand, 
the Maharaja was asserting that the grant to the original mukas- 
raridars conveyed a life-interest only, and that after 1891 the 
predecessors of the defendants had no right to be in passession 
of the lands. On the other hand, the mukarraridars and their 
assignees were claiming that the lease was of a permanent heri: 
table character, and that this was the position up to 1903, when 
Sahai Singh endeaypured to get his name entered as the holder 
of a permanent tenure, and the proprietor refused, and would only : 
agree to give marfatdari receipts, which Sahai Singh decljæed 
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to accept, with the result tat Sahai Singh remained’ in posses- 
ion without payfhg any redt. ° 


` far from being in agreement as to a tenancy, the parties 
were at arm’s length, and, in their Lordships’ opinion, after the 
termination ofthe lease for lives, there was no recognition by 
the plaintiff or his predecessors-in-title so as to constitute the 
defendants or their predecessors-in-title tenants, as alleged by 
the plaintiff. In fact, the evidence shows that the then pro- 
prietor of the Raj refused to recognise the defendants’ pre- 
decessors as his tenants. 


In these circumstances their Lordships are of opinion that 
the plaintiff failed to prove that the relationship of landlord 
and tenant, on which he relied, was in existence within twelve 
years prior to the institution of his suit, and that, therefore, 
the plaintiff's suit for possession was barred by the Limitation 
Act, and this appeal should be dismissed. 

The second appeal, No. 82 of 1926, related to Suit No. 87 
of 1920, which also was instituted on the Ist April, 1920. 

The plaintiff is the same as the plaintiff in the last appeal, 
and sued as the proprietor of the Ramgarh estate for a decla- 
ratien that the defendants have no permanent and heritable inte- 
rest in the three villages mentioned in the plaint, and that their 
right to possession’ ceased at the end of the Sambat year 1976, 
for possession of the said villages and*for mesne profits. 

The facts of this case ane different from the facts in the 
last appeal, but the main issue between the parties is the same. 

17, 1865 the wife of thé then owner of the Ramgarh estate, 


acting on his behalf and with his consent, granted a mukarrar 
istimrari lease to Tulsi Mahto*and Lachman Mahto. 


Lachman died in 1866 and Tulsi died in 1883. 

The defendants 1 to 3 and 5 are the heirs of the original 
mukarraridars of the three villages. The defendants 11 to 16 
nd 19 to 22 are darmukarraridars. 

The other defendants who contested the suit relied on a 
defence which succeeded at the trial, and which has not been 
«disputed in this appeal. 

The learned Judge who tried the suit made a decree for 
possession in favour of the plaintiff, except gs to 4.09 acres being ` 
in the possession of certain defendants therein specified. The 


; leçned Judges of the High Court were of opifion that the 


\. 
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decision bf the learned Subordinate Judge in so far as he de- 
creed the plaintiff's suit for possdssion agathst the defendan 
other than tle defendants 6 to 9 should be set aside, andeaceor4- 
ingly the plaintiff's suit was dismissed in toto. . hi 

The plaintiff alleged that the right of, the fessor and his 
heirs to re-enter accrued on the death*of the last surviving» 
grantee, vig, in 1883, but that the defendants, who were the 
heirs or assigns of the original grantees, remained in possessién 
with the assent of the landlord as tenants from year to year; 
that at the time of the preparation of the record of rights they 
asserted that they were entitled to continue in possession as 
mukarrari istimidars. Notices to quit, therefore, were served 
in 1915 and again in September, 1919, but the defendants re- 
mained in possession, and this suit was instituted in 1920. 

After the death of the last survivor of the original mukar- 
raridars, the heirs remained in possession and paid rent to the 
predecessor-in-litle of the plaintiff, but receipts were given in the 
martfatdari form, t.e., tfe receipts were made out in the names 
of the original mukarraridars, but the names of the persons 
who made the payment were also entered in the documents. 
f This practice was continued until about the year 1898. At 
or about that time one of the defendants went to Padma 
and requested the Maharaja to accept rent and give a reteipt to 
the person paying the rent in his own n4me. The Maharaja 
refused to accept the rent and to grant a receipt as requested. 
After that time no rent was paid, andeit was alleged in evi- 
dence on behalf of the defendahts that no demand for rent had 
been made on behalf of the Maharaja since the above-mentioned 
incident. ° . E 

As in the first appeal, it was agreed by the parties to this 
appeal that the original lease of°1865 conveyed a life-estate only. 

It was, however, contended on behalf of the plaintiff-appel- 
lant that after the death of Tulsi Mahto in 1883 the heirs of the 
original mukarraridars, who remained in possession, were tenants 
on sufferance, and that when they paid rent, which was accepted 
by the predecessors-in-title of the Plaintiff, they became his 
tenants from year to year by operation of law, that this tenancy 
continued until it was determined by the notice to quit, and 
consequently that the suit was in time. ` 

In short, it was argued that the relationship of landlo 
and tenant between the predecessor-in-title of the plaintiff and 
the heirs of the Original mukarraridars’ came into existence in 
1883; and. that the mere non-payment of rent did not pyt an 
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end to such relationship, whigh existed until the notice to quit 
wes given*in 1919.° ‘ 

Jig main defendants alleged that the heirs of the original 
mukarratidars jand their assignees had been in adverse posses- 
sion of the property in suit for more than twelve years before 
the suit, by righi df permanent mukarrari interest therein, and 
the High Court accepted this contention and decided the appeal 
intheir favour. 7 

In answer to this argument it was urged on behalf of the 
plaintiff-appellant that, where a tenant admits that he holds as 
a tenant of the person who claims to be his landlord, but dis- 
putes the terms of the tenancy and sets up terms more favour- 
able to himself, he does not, though he fails in establishing a 
more favourable tenancy, so far deny his landlord’s title as to 
work a forfeiture, and that a man, who admits he is a tenant, 
cannot rely on adverse possession by asserting a larger tenancy 
than that admitted by his landlord: and that when the persons 
who are defendants in an ejectment suiteare tenants, they cannot 
obtain the right of permanent occupancy by prescription. 

The decisions in Maharaja of Jeypore v. Rukmim Patta- 
mahadevi,t Maharani Beni Pershad Koeri v. Dudh Nath Roy and 
others,» Madhavrao Waman Saundalgekar and others v. Raghu- 
naike Menkatesh Deshpande,” and Natnapillas Marakayar v. 
Ramanathan Chettiar and other cases were referred to. 

Their Lordships do not think it necessary to refer to the 
above-mentioned cases,in detail, for the facts of the present 
case do not, in their opinion, bring it within the rulings contained 
therein. 

Ins this case he evidence gdes to show that after the expira- 
tion of the lease for lives the plaintiff’s predecessor-in-title did 
not, in fact, claim to be the landlord, he did not admit any 
tenancy on the part of the defendants or their predecessors, and 
he did not, in fact, allow the defendants or their predecessors to 
be in possession as tenants. 

. Their Lordships need not refer again at any length to the 
position which existed at the material times between the plaintiff's 
predecessor-in-title and the mukarraridars of the estate. 

It may be summed up in the words of the learned Judge 
who delivered the judgment in the High Court:— 


ln 


2 (1919) L.R. 46 I.A. 109. I.L.R. 42 Mad. 589: 36 M.L.J. 543 (P.C). 
3 (1899) L.R. 26 I.A. 236: [.L.R. 27 Cal. 156: 4 £.W.N. 274 (P.C). 
4. (1923) L.R. 50 I.A. 255. 1°L.R. 47 Bom 798: 47 M.L.J. 248 (P.C). 
5, 923) L.R. 51 I.A. 83: I.L.R. 47 Mad. 337: 46 M.L.J e546 (P.C). 
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““The Ramgarh estate consistently and uniformly held out that the 
estate grantgd under the istimrari mukprrari deeds was only ea life-estate 
to enure during the lifetime of the grantees The heirs of the grans 
equally consistently insisted that the grants were permament ang hAfitable 
grants. ” í 

. 


This was the state of things when Tulsi Mahto died in 1883. 


The question then arose, what was the position of the heirs of 
the mukarraridars i ` 


The heirs were claiming a permanent right and endeavouring 
to establish it by getting the landlord to accept rent and give a 
receipt in their name. The landlord was receiving the rent, but 
protecting himself by giving receipts in the names of the original 
mukarraridars. 

In their Lordships’ opinion the effect of this was that the 
rent was paid and received by the parties respectively without 
prejudice to*their above-mentioned contentions until the question 
of the rights in respect of the lease was settled. 


Then there came a time, vig., about 1898, when the defend- 
ants, who are heirs of the mukarraridars, or one of them on 
their behalf, demanded receipts in their own name; the landlord 
refused to give such receipts, and no more rent was paid. 


The question is whether it cin be inferred from these acts 
(because there is no express agreement) that there was an im- 
plied agreement between the plaintiff’s predecessor-in-title and 
the heirs of the original mukarraridars that they should continue 
in possession as tenants from year to year, for it was admitted 
on behalf of the plaintiff-appellant that unless he can establish 
that there was such a tenancy, he cannot succeed in thas appeal. 

In their Lordships’ opinion this appeal ‘must be, decided 
upon the special facts of the case, which go to show, as already 
stated, that after the lease for lives expired the plaintiff's pre- 
decessor-in-title did not recognise the heirs of the mukarraridars 
as tenants. He was aware of the position taken up by the heirs 
of the original mukarraridars and the permanent right which 
they claimed and which they were desirous of establishing, nd 
he was at pains not to do anything which might be taken to re- 
cognise that right The parties were really at arm’s léngth, 
the heirs of the original lessees were asserting their permanent 
interest with a liability to pay rent, a right which the Maharaja 


r 


refused to recognise, but which they continued to assert con-, 


sistently and whech tHey had asserted ever since the death of 
Tulsi Mahto in the year 1883. 
s 2 
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It was argued that the principle contained in the provisions 
of sectionel16 of the Transfef of Property Act, 1882, should be 
. lied for although it could not be said that this case came 
` expressly within the provisions of the section, it was argued that 
the provisions, thereof should be used by way of analogy as 
laying down a mle of equity and good conscience. In their 
Lordships’ opinion this is not a case of the lessee or underlessee 
holding over within the meaning of the section, but even if the 


case were to be considered on the assumption that the provisions . 


of the section were applicable, the facts of this case would go to 
show, as already stated, that the parties in paying and accepting 
rent after the expiration of the lease for lives were acting without 
prejudice to their respective contentions, and it would have to be 
held that there was an “agreement to the contrary” which would 
prevent the application of the provisions of the section in the 
present case. 

Much reliance was placed by the learned counsel who ap- 
peared for the plaintiff-appellant on the case of Jadu Nath Belel 
v. Raj Narain Mukherjee.° The learned counsel argued that the 
above-mentioned case was on all fours with the case now under 
consideration. 

Their Lordships are unable to take that view. A reference 
to the gase will show that the facts of the cited case are materially 
different from the facts of this case. 

The learned Judges of the High Court in the cited case 
stated in their judgment — 

“It appears that afte? his purchase Jadu Nath Belel held the jote in 
the name of the original tenant . + ami botlf parties must be held to have 
accepted the position that Jadu Nath Belel was paying rent in the name of 
the old feffant and that the plaintiffwas his landlord.’’ 

Their Lordships are not concerned to express any opinion 
as to the correctness of the abové-mentioned decisions; it is suff- 
cient for them to note the finding of fact, upon which the case 
rested. 

On the facts of the case now before the Board, their Lord- 
shigs have arrived at the conclusion that the predecessor-in-title 
of the plaintiff did not recognise the heirs of the mukarraridars 
as his tenants from year to year, which finding in itself differen- 
tiates the case rom the above-mentioned cited case. ` 

< Their Lordships, therefore, are of opinion that the plaintiff's 
clxim for possession was barred by the Limitation Act, and 
“that this appeal should be dismissed. + 


6. (1912) 17 C.W.N: 459, 
a 


a 
ee 
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The third appeal, No. 102 of 4926, related to Suit No. 35 
of 1919, which was instituted on li. 20th Webruary,*1919.¢ 
The plaifitiff is the same as in the two other suits ary? %1 
as the proprietor of the Ramgarh estate, in respect of “certain 
villages merftioned in the plaint; he claimed (1) a declaration 


that the defendants-have no permanent and Herttable interest in , 


the said villages and that their right to possession ceased at the 
end of the Sambat year 1974, (2) possession of the vilages, and 
(3) mesne profits. 

The defendants were alleged to be heirs or assigns of 
Bhagwan Ram Pandey and Mohan Ram Pandey. . 

‘The learned Subordinate Judge gave a decree for the plain- 
tiff against the defendants, with the exception of defendants 20, 
20 (a) and 21. i 

The learned Judges of the High Court allowed the appeal 
and dismissed the plaintiff’s suit. 

In 1866 the then proprietor of the Ramgarh estate granted 
a mukarrari istimrari lease to Bhagwan Ram Pandey and Mohan 
Ram Pandey. 

Mohan Ram Pandey, the survivor of the two lessees, died 
in 1884. 

As already stated, it is not now alleged that the legse of 
1866 would be effective for more than the lives of the above- 
mentioned lessees. The predecessor-in-titfe, therefore, of the 
plaintiff became entitled” to possession of the said villages in 
1884, and this suit was not brought until 919. 

The main point in this appeal is the same as in the second, 
which has already been considered. 

« Indeed, the learned counsel who appeared on behalf of the 
plaintiff-appellant stated that there was no material difference 
between the second and the third appeals, 

The learned Judges of the High Court came to the conclu- 
sion on the facts of this case that the plaintiff’s predecessor-in- 
title was not willing to recognise the defendants as tenants, and 
that the suit was barred by the Limitation Act. 

Their Lordships are of opinion that this conclusion is cor- 
rect and that the evidence in this appeal is not sufficient to estab- 
lish the case which the plaintiff admittedly has to make out in’ 
order to succeed, vs., the existence of a tenancy from year to 
year between the predesesaor of the plaintiff as landlord, on the 
one hand, and the heirs of the kanan An as tenants on the 
other.hand. , oe 
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vi, their Lordships’ opinion, all three appeals should’ be 
dismissed with, costs, and they will humbly advise His Majesty 
accordingly. “ . 


They are therefore of gpinion that this appeal also should 
|| 


» Solicitor for appellant: Solicitor, India Office. 


a Solicitors for respondents: Watkins & Hunter. 
K.J.R. * Appeals dismissed. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice KuUMARASWAMI SASTRI, Mr. JUSTICE 
ODGERS AND MR. JUSTICE JACKSON. 


Sri Raja Ravu Sri Krishnayya Rao and another .. <Appellanis* 
v. 
Rajah of Pittapur .. Respondent (Plf.). 


Hinds Law—Widow—Adoption with comsent of sapindas—Agreemeni 
to adopt a major son of one of two sapindas—Consent of that saptnda— 
Arrangement to settle half the husband’s estate upon the widow to dis- 
charge her personal debts and to pay her maintenance to be charyed on the 
other estate—Swbsequent application by the widow to the other sapinda for 
his comsent’—Refusal on the ground of corrupt motive and selfish gain on 
the part of the widow—Adoption by widow—Execwtion of settlement and 
matmtenance deeds—Vafidity of adoption—Power of Court to scan widow's 
motive in making adoption—Sapuda when justified m refusing consent 
to adoption by wedow—Evidence Act. S. 33-‘Legal representative—Natural 
son adopted into anothen family on the date when the evidence is sought 
to be admitted. ar) è 

A Hindu widow who had no authority to adopt from her husband and 
who had only two persons as sapjndas desired to adopt a son and applied 
to one of them to give his major son in adoption. After he gave his 
consent, questions arose as to the payment of the widow’s personal debt? 
amounting to 24 lakhs of rupees afd her maintenance and it was agreed 
between the widow on the one hand and the sapinda and his major son 
who was the boy to be adopted on the other hand that one-half of her 
husband’s estate should be settled upon her absolutely so as to enable her 
to pay her debts and that she should be given a maintenance of Rs. 500 
aemonth, the same being charged on the other half of the estate which 
would be the property of the adopted boy. About a few days after she 
applied to this sapinda, she applied to the other sapinda for his consent 
to the ad&ption but he refused his consent on the ground that he came to 
know that she was not adopting with an honest purpose either for the spiritual 
salyation of her deceased husband or for the perpetuation of his line but 
“with a corrupt motive, bearing spite against him for his not rendering 
pecuniary help to her brothers as requested by them and her, and with a 
view to put bum to loss By depriving bim of his réversionary interest and 


@*L.P.A. No. 52 of 1927. 7th March,. 1928 
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for the sel§sh gain of herself. The widow, however, adopted the boy 
and, on the day after the adoption, a seblement deed and a mgintenange 
deed were exe@uted by the adopted boy if favour of “the widow, i 
out the terms of the arrangement agreed upon. The sapinda who ative 
his consent brought a suit for a declaration that the adoption i$ invalid 
and not binding on him and that it does not affect his right, as reversioner 
under the Hindu Law. © > 

Held, by the Court (Kumaraswami Sastn,°J, disétnting) that the 
agreement to execute the settlement and the maintenance deeds was the 
condition precedent to the making of the adoption and the motive of 
the widow in making the adoption was corrupt, that the plaintiff was justi- 
fied in refusing his consent, that, on account of his proper refusal, there 
was no consent of the majority of the sapindas which was ın law necessary 
to validate the adoption, and that, consequently, the adoption was mvalid. 

Held, also that, in the case of an adoption with the consent of sapindas, 
the Court can scan whether the widow, in making the adoption, is actuated 
by proper or improper and corrupt motives and whether the sapinda’s refusal 
to give his consent is proper or based upon purely personal grounds. 

Held, by Kumaraswami Sastri, J., that the agreement to adopt was, 
prior to, and independent of, the agreement to execute the settlement and 
the maintenance deeds and the widow’s motive was not corrupt, that, though 
the debts were personal to ber and would not bind the reversioner, the 
stipulation that they should be discharged out of the estate to be allotted 
to her was not illegal as it would be open to a Hindu widow, who can in 
law stipulate with the natural father of the boy to be adopted for her 
enjoyment for life of her husband’s estate, to stipulate for the conversion 
of such life-estate into an absolute estate of a portion, that the plaintiff’s 
refusal of consent was based on considerdtions of personal benefit angi was, 
therefore, improper and that, consequently, the adoption was valid. 

Where an adoption is made by a Hindu widow both in fulfilment of 
her religious duties and also for getting a gain for himself, the adoption is 
valid but the arrangement for her personal benefih if not within the limits 
allowed by law, is void. F cs 

A reversioner cannot withhold his consent from corrupt or improper 
motives, What he has to see is the interegt of the family to which the adop- 
tion is made. s : 
~ Where there are only two sapindas who have to be consulted and one 
of them refuses his consent for mofives which the, Court holds to. be 
improper, the Court will ignore such refusal and hold that the adoption is 
valid if the consent of the other sapinda has been obtained for the adoption. 

The fact that one of two sapindas was a sapinda by reason of adop- 
tion into the family and not by natural birth is no ground for holding that 
there is any difference between him and the other natural born sapinda Pt 
regards their capacity to consent to an adoption by the widow. 

Obiter. A Court cannot scan a widow’s motive in making an adoption.” 

Held by the Court—In seting whether a person is the legal “represen; 
tative of another or not for the purpose of rendering evidence admissible 
under S. 33 of the Evidence Act, regard must be had to the state of affairs, 
when the evidence is sought to be admitted. The fact that a person would 
have been the legal regresentative as being the natural son if there was no 
adoption would not make him legal representative after he has been given 
away in adoption, for the purpose of the admissibility of evidence. b 
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Appeal under clause 15 of the Letters Patent against the 
jufigment of the Hton’ble Mr, Justice Krishnan, datedsthe 28th day 
f O&pber 1926 and passed in Appeal No. 62 of 1921 preferred 
to the*High Court against the décree of the District Court of 
Godavari at. Rajahmundry, dated 5th October 1920 in O.S, 
, No. 34 of 19107 ° . ji 
T. R. Ramachandra Iyer, N. A. Krishna Iyer and C. Rama 
Row for Appellant. 
S. Sreenivasa Aiyangar, A. Krishnasam Iyer and S. Venka- 
tesa Aiyangar for Respondent. 
The appeal was heard in the first instance by Krishnan 
and Venkatasubba Rao, JJ., who delivered the following : 
Jupcments. Krishnan, J—This is an appeal from the decree of 
the District Judge of Godavari in O.S. No. 34 of 1919 on his file 
which was a suit brought by the respondent the Maharaja of Pitta- 
‚puram to have it declared that the adoption of the 2nd defendant by 
ithe 1st defendant, the widow of Venkata Rao, her deceased husband, 
is invalid and not binding on the plaintiff and not affecting his rights 
in any way. The suit was decreed in plaiftiff’s favour by the District 
Judge and hence the appeal to us by the 2nd defendant. The lst 
defendant it may. be mentioned died pending the appeal and in her 
place Surya Prakasa Rao has been brought on the record provision- 
ally as the 3rd respondent. 
e The genealogical table gifen below shows the relationship of 
the parties concerned im this litigation and will serve to elucidate 
some of the questions raised. 


(1) Niladri Rao. Í 
e 


| “I. 
(2) Surya Rao, (3) Lakshmi Venkayamma. (4) Venkat Rao, 
ed 1850 died Decem- 
e (ho Issue)., . ber, 1869. 
7 an Fae si | a | | Laa 
(5) Niladri Rao, (6) Ganga- (7) Sutya (8) Venkata Rao, 
died 1854, no dhara Rama Prakasa Rao, Rao, died 
iuo. Rao, bom adopted to 4—11—-1871, 
1844, died Bobbill, no issue, 
1890, widow 1st 
Defendant 
(another widow 
e | Venkayamma 
Adopted (12) Plaintiff, Rao, who died). 
(11) Ramakrishna, born 1885, | 
1873, ° | (9) Surya Rro (10) Dharma Rao, 
died April, 1914.” several minor died 1887, no died in 1881, 
z children, issue, widow no issue. 
Chellayamma. 





: ] zl | 
(13) E (14) Rajagopal. (15) Rajaman- (16) Sdi &rishna, (17) Murale 


dhara Rama rfar, adopted. and Defendant, Krishna 
Rao. adopted by z (minor). 
ist Defendant. 
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Gangadhara Rama Rao (No. 6,in the pedigree), the old Raja 
as he is hereafter called in this judgment, whenghe was the Zamjn- 
dar carved owt the estate of Gollaprdélu which is the subject gnatte? 
of this litigation from his Pittapur Estate and granted 8 tĝ his 
brother Venkata Rao (No. 8 in the pedigree) in liew of maintenance 
by deed Ex. O, dated the 8th December 1869, (Ex.° O-1 being its 


counter part). There was some dispute ab to the nature of this, 


grant but it was admitted before us by the plaintiff’s vakil that it 
was an absolute grant. Venkata Rao died in 1871 leaving as his 
widow the 1st defendant Ramayamma but no issue. The adoption 
in dispute in the present suit was made by Ramayamma to her de- 
ceased husband Venkata Rao on the 15th February 1914 in Madras, 
the person adopted being Sri Krishna (No. 16 in the pedigree), the 
fourth son of Ramakrishna (No. 11 in the pedigree) who had him- 
self been adopted by the old Raja in 1873. Sri Krishna was a major 
at the time of his adoption, a very unusual circumstance as ordinarily 
minors are adopted and there was his minor brother Murale 
Krishna available. It is this adoption that plaintiff is seeking io 
invalidate as one of the nearest reversioners of Venkata Rao being 
according to him the aura% son of the old Raja. Defendants while 
supporting the validity of the adoption denied that plaintiff was a 
reversioner of Venkata Rao as according to them he was not the 
son of the old Raja by his wife Mangayamma as alleged but a 
stranger boy, a suppositious child fraudulently put forward as his son 
by her and they pleaded that he was therefore not entitled,to dis- 
pute the 2nd defendant’s adoption. 

Two main issues arose for decision on the pleadings besides 
some subsidiary ones. The first question related to the alleged 
aurasa sonship of the plaintiff; it was split up-into two parts as 
the burden of proving that hé was the son of his alleged mother 
Mangayamma was on the plaintiff whereas when that is established 
the defendants had to prove under $. 112 of the Hvidence*Act that 

“the old Raja had no access to Mangayamma at any time that the 
plaintiff could have been begottert. 

The issues were thus framed as 


1 (a) whether the plaintiff is the son born of Raja Manga- 
yamma Garu, and 
1 (b) if so, is he not the aurasa son of the Raja Gangadhara 
Rama Rao. A 
The other issue was issue 3. . 
“Whether the adoption of 2nd defendant by the lst defend- 
ant is true and valid.” B 
These are the issues we have to consider in this appeal. ° 





Before, however, dealing with the evidence regarding issus | 


1 (a) and 1 (b) apreliminary question arises for decision regard-- 


ing the admissibility in evidence of certain documents which were 
tendered by the defendants in the Lower Court but were rejectgd by 
6 


‘R—113 Naas 


e kd x | d 
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Krishnayye that Court and which are again tendered in this Court én C.M.P. 
vy |- Ng. 554 qf 1921. list of them is given on page 956 of the paper 
Bajai of fpok Vol. I, parts I and II antl they have been printed in a separate - 
A PUN book. They consist mainly of public copies of 64 depositions of 
Fhishnan, J. witnesses taken in O.S. No. 6 of 1891 with other docyments asked 
° to be admitted along with these depositions as they are referred to 
¿in them or are eequired to explain them. The case of these other 
ss documents need not be considered apart from that of the depositions, 
e The admissibility of these depositions in eyidence in the present 
case is governed by S. 33 of the Evidence Act which deals with 
the admission of evidence given by witnesses in a former judicial 
proceeding as evidence in a subsequent judicial proceeding. There 
are three provisos to the section which must be complied with be- 
* fore such evidence can be admitted; we are here concerned really 
only with the first proviso which requires “that the proceeding 
was between the same parties or their representatives in interest.” 
The District Judge has held that this condition is not fulfilled in 
the present case and I agree with him. . z 
The evidence sought to be admitted was given in what is called 
the 1st Pittapur case, O.S. No 6 of 1891.° That was a suit brought 
by Ramakrishna against the present plaintiff and the Court of Wards 
as his guardian to recover possession of the zamindari of Pittapur 
which had been taken possession of by the Court of Wards on 
behalf of the present plaintif. There was no doubt an issue in 
that.cage as to whether the pre%ent plaintiff was the aurasa son of 
e the old Raja and a large body of oral evidence was adduced on 
— both sides. Though | a Court had given a finding against the 
present plaintiff on the point the High Court in appeal and the 
Privy Council on further appeal did not go into the question. It 
is true the same -issue has ansen iff the*present case but Rama- 
krishna is not a party here though plaintiff is. It is only if any 
of the defendants here can be*held to be “the representative in 
interest” of Ramakrishna in the previous suit that section 33 proviso ™ 
will apply. It is not contended titat the Ist defendant, the widow, 
is in any sense such a representative. But it is strenuously argued 
for the appellant that the 2nd defendant is such a representative. 
It seems impossible to hold that 2nd defendant is sued here as the 
adopted son of Venkata Rao with reference to Gollaprolu estate 
an@ as such it is difficult to see how he could be treated as the 
representative of Ramakrishna who was suing to recover + 
Pittapur [state in his own right as the next heir of the 
old Raja onehis death. If any one could be treated as 
. his representative in interest it will only be his eldest son who 
maght succeed him in the zamindari on his demise. Even as one of 
° the junior sons of Ramakrishna, the 2nd defendant cannot be treat- 
. ed as his representative ;"he is sued in the present suit only as the 
6 adopted son of Venkata Rao. i 


é \ | 
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A lengthy argument was addressed to us an the mganing pf > Frishnayya 


the words “their representative in interest” in the section. jt war 


T 


said that the words meant a person who had the same intpre@t in P Rajah of 


the question at issue as the person or persons in the second judicial 


Pittapar, 


proceeding ifrespective of what the subject-matter of the second pro- Krishnan, J. 


ceeding was and it was argued that as RamaKrisħaa and his sons : 
and other members of the Pittapur family were equally interested 
in preventing a stranger from entering into the family circle as @ 
member of it and as*such entry was a common danger to all the 
members to be warded off, Ramakrishna is a representative in inte- 
rest of the 2nd defendant whether one looks upon him in his capacity 
as Ramakrishna’s son or in his capacity as the adopted son of Ven- 
kata Rao, for the latter was also a member of the Pittapur family. 
Though Venkata Rao was divided from the old Raja as the result 
of Ex. O and O-1 still it is said he is not divided from him as to 
the impartible zamindari of Pittapur. These are ingenious conten- 
tions which are difficult to follow and are based on the contention 
that when the proviso talks of “their representatives” we must read 
the word “their” as referring to the parties in the second proceed- 
ing. The use of the word “was” in the past tense in the proviso 
it is argued shows that “the proceeding” referred to in it must be 
the earlier or the first proceeding and the proviso when expanded 
would then read as follows: “that the first judicial proceeding was 
between the same parties as in theesecond judicial proceeding, or 
between the representatives in interest of the parties in the second 
judicial proceeding.” The wording of this proviso is perhaps a 
little defective as pointed out by Ameer Ali and Woodroffe in 
their book “The Law of Evidence applicable to British India,” 
8th Ed., p. 353; instead,of the words “their representative in 
interest” the words should have been “those whom they represent 
in interest”; or the word “is” should have been used instead of 
was” so that the proceeding may be read as the second proceeding. 
e meaning however seems to mẹ quite clear and has never been 
YWoubted; the parties in the second proceeding in which evidence 
is tendered must be the representative in interest of the parties 
in the first proceeding; or, in other words, should be persons who 
derive their title through or claim under them or shortly are their 
privies. The English rule is stated very clearly in “Taylor gn 
Evidence,” 11th Ed., para. 467 as follows: ‘Evidence taken on 
the first trial is admissible in a second trial if,” although the same 
trial is not between the same parties the second trigl is*between 
persons who legally represent the former parties or are their privieg 
in estate.” “Halsbury’s Laws of England” states the rule ine 
para. 751, Vol. 13, page 546 thus: “At common law depositions taken 


in a judicial proceeding afe admissible jn evidence in a subsequent ` 


judicial proceeding in proof of the facts stated therein provided the 
proceedings are between the same partiessor their privies,” The 


6. 
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Krishnayya Observations of Lord Cottenhdm in Humphreys v. Pensa, 40 ER. 
v. “498, tat “deposttions can gnly be read for or against those who 
Rajah of are p&gies or privies to the suit in which the depositibn was taken; 





S gapa, and théy cannot be read for a party unless they can also be read 
Krivanan,J. against him” are cited. ' 
” There is ngfreasoņ to suppose that the Indian rule is in any 


“ way different from the English rule on this point. The words “re- 
presentative in interest” occur also in S. 21 of the Evidence Act and 
there they cannot possibly have the meaning suggested by the appel- 
lant’s vakil. There is no reason to construe the same expression 
differently in different sections of the same Act. 

Appellant’s vakil has cited certain cases on res judicata where 

* a finding in a suit brought against a widow representing the estate 
of her husband has been held to be res judicata against the rever- 
sioners in Risal Singh v. Balwant Singh, I.L.R., 40 All., 593 (P.C.) 
and Vaithtalinga Mudaliar v. Srirangath Anni, I.L.R. 48 Mad. 883 
(P.C.). Those decisions are based on the fact that the widow re- 
presents the estate for herself and the reversioners and on a prin- 
ciple analogous to that embodied in Explanation 6 to S. 11, Civil 
Procedure Code, the latter should be held to claim under her. The 
case of the Vatandar in Radhaboi and Ramchandra Konher v. 
‘Anantrav Bhagvant Deshpande, I.L.R. 9 Bom. 198, proceeds on a 
similar principle. They recognize no doubt a certain extension of 
the rule of res judicata and sugh extension has alsa been recognize 
with teference to S. 33 of the Evidence Act in the case of Patinha - 


a kara Vallabhar Chattan Raja v. Rama Varma in 28 M.L.J. 669 iu 


the case of holders of Malabar stanoms» But the position in the 
case before us is not jp any way analogous to those cases. Here 
Ramakrishna was not litigating en,behalf of anybody but himself. 
The English cases in which such extensions have been recognized 
are repsesentative actions as ig Llanover v. Homfray and Phillips 

v. Llanover, 19 Th. D. 224. | oe 
The argument that S. 33 caw be applied without any reference 
to the subject-matter of the two suits seems clearly wrong. The 
case of Doe v. Earl of Derby, 1 Ad. & El. 783, shows that the same 
title must have come into question in each case. The words ‘repre- 
sentative in interest’ clearly show that we have to consider the 
_interest involved in each case and they must be the same, or 
similar. Without reference to the subject-matter it cannot be pre- 
dicated that one is the representative in interest of another. Here 
we have two different and distinct estates involved in the two suts, 
the Pittapur and Gollaprolu Estates. On this ground also the evi- 

gience tendered must be rejected. 

° For the above reasons I agree with the District Judge that the 
` depositions tendered are inadmissible in évidenee in this case. We 
have now to consider issues 1 (a) and 1 (b) on the evidence on 

í _retord, ‘ $ 


Lv] “THE son BAW JOURNAL REPORTS, bo; 


I sh&ll now proceed to consider issue 1 (a) first which raises 
the question whether Mangayamma is the m@ther of the plaistif 
as alleged by him or not. The circumstances leading upp to WC 
alleged birth of the plaintiff may be briefly stated. Mangay€mma 
was married in 1861 when she was 16 years’ old,sand had attained 
her puberty, to the old Raja who was then alad gf 17. They lived 
together in Pittapur but she showed no signs of *pregnancy. Ths 
Raja married a second wife Sitayamma in 1865 and again a third wife 
Subbayamma generally known as Nuzvid Rani in 1871. In 1899 
he again married his fourth wife Ramayamma, who however died 
soon after in 1882. Not having any children by any of his wives 
he seems to have conceived the idea of taking a boy as his son in 
adéption as he was anxious to defeat the claims of Surya Rao (No. 9 
in the pedigree) who would succeed to his estate if he died issue- 
less, and whom he particularly disliked. His choice fell upon 
Ramakrishna (No. 11 in the pedigree), the brother of the late 
Raja of Venkatagiri and of the present Maharaja of Bobbili. 
He adopted*Ramakrishna in September 1873. In 1881 Manga- 
yamma developed what seemed to be symptoms of pregnancy and 
her Sreemantham ceremony was performed on a grand scale at 
Samalkota in April, 1881. It is not disputed that it was generally 
believed that she was really pregnant (see para. 14 of the District 
Judge’s judgment). The old Raja was undoubtedly of that opinion 
as appears from his letters to his legal adviser and friend Mr. Willie 
Grant of Madras and to his agent Wenkatarangam Chetti in Madras. 
See Exhibits LX (s), XXXVIII (a), LX (c), LX (d), LX (aa), 
XXXVIII (d), LX (j), LX (e), LX (f) LX (g), LX (h), LX (k) 
and LX (D). 


Sreemantham, it may be mentioned, fs the ceremony perform- 
ed among Hindus at the first pregnancy of a woman, generally 
between the fourth and the eighth months of pregnancye Manga- 
yamma went away soon after to her parents’ hoflse in Tirlvur for 
confinement and remained therg in all for over three years. It 
would appear from the evidence that she had what seemed like 
labour pains after the ordinary period of gestation of nine months 
but she brought forth no child at all. All the appearances of preg- 
nancy still continued. The evidence is that they continued for 4 
nine months’ periods, that is for three years in all, when they myste- 
riously disappeared and she regained her normal appearance; and 
the witnesses say her menses were re-estabHshed. The witnesses 
who speak on the point are P.Ws. 97, 98, 99, 100 and to some 
extent 101. There does not seem to be any specifi reason to dis- 
credit their evidence or to think Mangayamma was merely fetgn- 
ing. The symptoms would seem to suggest that the lady had what 
is known to medical science as “Spurioys pregnancy” or Pseudoe’ 
cyesis. Several medical works were“cited to us as to this peculiar 
condition “of women; among them were Gallabin and Blagker’s 

e e oe 


4 
Krishnayya 
Rao 


7. 
Rajah of 


S Piftapur. 
e 





Krishnaĝ, J. 


a. 


. J i é 
ooh THE MADRAS LAW JOURNAL REPORTS® [vor. 
Erlelinayya Practice of Midwifery, p. 191, Playfair’s Science and Pfactice of 
r. Midwifery Vol. I, p. 182 and the recent publication qf Fairbairn 
ENS ‘= lled (Gynaecology with Obstttrics,” p. 103. The following pass- 


WAR ‘age Pa be quoted from Fairbairn to understand what spurious 
Kushnan, J. ‘pregnancy is like and how it is caused. “Pseudocyesiseis the term 
° used for cases n which signs and symptoms simulating pregnancy 
- are present, sometimes eceiving patient and medical adviser. The 
condition occurs most frequently in women with an intense desire for 
aechild, those married late in life or near theeclimacteric or those 
to whom a successor is important for financial or family reasons. 
There may be some mental instability or actual delusion, of the 
error of which it is impossible to convince the patient. In other 
cases the pregnancy may be feigned, to obtain damages, fdrce 
marriage, or extract blackmail, or in the case of a married woman 
\as a preliminary to producing a supposititious child. In such cases 
there may be amenorrhoea, indefinite changes and the woman may 
state that she has moming sickness, and has felt movements which 
has led to the loosening of her garments. There maybe a definite 
swelling of the abdomen simulating pregnancy, followed by a spu- 
rious labour.” s : 
It is the defendants’ case on the other hand that she had no 
appearance of pregnancy at all in Tiruvur but was only pretend- 
ing that she had, watching all the time for an opportunity to get 
hold of a male child and pass it off as her own son. The Venkata- 
giri people on behalf of Ramakrishna seem to have gone to the 
e length of setting up spies in Tiruvur to watch the movements of 
— ‘Mangayamma to see whether she was making any attempt to 
smuggle a child and to prevent it. I am inclined to think there 
was no real ground for the suspicjon. It is true they have called 
a witness D.W. 15 who speaks of Such 4n attempt but as he is 
discredited by the District Judge (para. 20 of judgment) and is 
entirely «uncorroberated, I can place no reliance on him. In any 
case there was no child either born of Mangayamma or smuggled 
by her in Tiravur. ` Zo oe 
While Mangayamma was in Tiruvur the old Raja married three 
more wives in succession in the course of three months from 
April to June 1884, namely, the Viravaram Rani, the Chitrada 
6 Rani and the Bobbili Rani. This seems to have wakened up `“ 
Marfgayamma lest she lose the favour of her husband and she 
came away from Tiravur in August 1884 to Rajahmundry where 
she stayede till November, whence she went over to the Raja’s 
residence in Piftapur itself. 
© "While she was thus living in Pittapur it is the plaintiff’s case 
phat she became again pregnant by the Raja about the end of 
January or beginning of ,February and (hat heewas bom as the 
* result of that pregnancy as tht son of Mangayamma and the Raja 
ks on the night of the 5th October 1885, . 
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It is the case of both sides that on the night of the 5th of 
October a ghild was in Mangayamma’s room én the Fort and <j! 
child is theeplaintiff. The real qtlestion for decision is øvhetĦe 
that child was a child given birth to at the time by Mangayamma 
or was a child of a stranger woman smuggled into her apartments 
from outside by her dasis Jalde Appi and P., Segtha with the help 

of her confidential servant Kanakayya as afleged fôr the defendants 
` Considering this event took place over 40 years ago the plaintiff 
being now 41 years, old a good portion of the evidence has betn 
lost by the death of witnesses; and one has to bear in mind also that 
the witnesses are now speaking to events which happened long ago. 
The contention of the appellant’s learned vakil before us mainly is 
that the circumstances of this case indicate the extreme improba- 
bility of Mangayamma having become pregnant and having given 
birth to a child on the night in question and he therefore asks as to 
accept as true the evidence given by the two dasis Appi and Seetha 
as to the introduction of the child and to hold that the plaintiff is 
not the soneof Mangayamma. The circumstances he refers to 
are— 

(1) The fact that the pregnancy in question here is the first 
pregnancy of a woman who was 40 years old and who had been 
married and living with her husband for about 24 years and yet 
was sterile till then. s 

(2) Spurious pregnancy occurs in sterile women generally 
at their climacteric or the period of*their menopause and thereafter 
conception is impossible or extremely rare. . 

(3) The old Raja was suffering from obesity, diabetes, 
gonorrhea of 15 years’ standing and other diseases and was pro- 
bably impotent and he is not likely to have infpregnated Mangayamma 
in February 1885, as all€ged; "she had no symptoms of pregnancy 
in Pittapur. . ~ 

(4) The evidence of what took place irf Mangayamma’s 
“room indicates that there were really no labour pains and no child 
birth. These are the contentions raised and they may each be 
considered separately. 

As regards No. 1 it is no doubt true that the likelihood of 
first pregnancy in a woman of 40 is very small. Nevertheless it 
cannot be said that she will not couceive; such conceptions thoygh 
rare are known. Appellant’s vakil himself does not deny it. He 
places more stress upon his second objectiof based on Manga- 
yamma’s spurious pregnancy. The medical books cited “no doubt 
do countenance the idea that in sterile women pseudocyesis appears 
generally towards the time of menopause but here again it is noj 
a necessary inference from pseudocyesis that menopause has occur- 


red and that no fugther pregnancy will take place. Dr. Hingston, ° 


the medical expert examined as P.W. 103 says that spurious preg- 
nancy rathe» helps towards subsequent real pregnancy than hinders 
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it. In the case of Mangayamma there ıs positive evidence that she 
had menses after the symptoms of spurious pregnancy gubsided in 
ruyung (P.Ws. 97 to 100) and*again she had them for some months 
after "thè plaintiff’s birth; the District Judge has referred to this 
evidence in parat 45 of his judgment; and corroborated as it is 
by entries in the gccqunts there is no reason to distrust it. Meno- 
pause occurs in*India according to Dr. Hingston about the 45th 
year; in England the chances of conception and of childbirth are ` 
nêt taken to have come to an end till a woman is 52 or 53 years 
old. There is thus nothing in these two abovementioned circum- 
stances to militate necessarily against the truth of Mangayamma’s 
delivery. The utmost that could be said is that 1t would be an 
occurrence of an unusual character. The third objection taken 
wather depends upon issue 1 (b) dealing with the old Raja’s powers 
of potency. This issue itself was not very seriously pressed before 
us as the learned vakil for the appellants rightly appreciated that the 
evidence now on record was too meagre to establish impotency more 
especially in view of the fact that Viravaram Rani, one of the wives 
of the old Raja, was admittedly actually pregnant between Febru- 
ary and October 1885 and gave birth to a dhughter soon after plaintiff 
was born. It was feebly suggested that this child was the result 
of an act of unchastity on the part of the Rani committed while 
she was in her parents’ house where she had gone about the time. 
It is easy to make such an imputation but there is no proof of it 
at all. e It must be rejected. *If the Raja could have a child by 
Viravaram Rani in spite of his ailments, he could have another at 
the same time by Mangayamma unless she was incapable of con- 
ception. Objection No. 3 is also thus not of any force. 


The 4th objection depends on ¢hg evidence as to Mangayamma’s 
appearance before plaintiff’s birth and as to what took place on 
the nigh of the 5th October 1885 when plaintiff was said to have 
been born. Defénce case is that there were no symptoms of preg- 
nancy in Mangayamma before the birth of plaintiff, but as point- 
ed out by the District Judge in paras. 21 and 22 of his judgment 
there is a considerable body of evidence on the plaintiff’s side of 
old and respectable ladies who speak to her having all the appear- 
ance of a pregnant woman before the plaintiff’s birth and of 
loging that appearance thereafter. The evidence of some of these 
witnesses are, it is true, open to attack; they are distant relations 
of the plaintiff’s or Interested witnesses, but even leaving them out 
there is Sufficient evidence to think that Mangayamma did have 
the appearance that these witnesses speak to. The District Judge 
has carefully analysed this evidence at length and it is unnecessary 


e for me to go into it in detail again. In fact this evidence is one of 


“the strong points on which the plaintift’s wakil relies. It should be 
noted that it is not the defefidants’ case that Mangayamma had an 
att&k of spurious pregnancy while in Pittapur, in whch case the 
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appearances might be consistent with their case. The next point 
urged was that the evidence as to the sommencerhent of labour pdin 
on the 5th on®plaintiff’s side is very discrepant, some ai a ae 
ting them as having begun in the morning, others at differeħt hours 
of the day and some even so late as in the evening. , It is said that 
there were really no labour pains at all, as the evidence i 18 that the 
_ old Raja and the doctor Dharmaraju, P.W. 48 were all asleep at the" 
“time that Mangayamma was being confined ; this, it is said, is a very 
unnatural condition ef affairs, as Mangayamma as a primiparae 
would have suffered great pain and would have screamed out and 
created sufficient noise to wake up all sleepers if she was really 
being confined. It is also pointed out that there is a discrepancy 
in the plaintiff’s evidence regarding the cutting of navel cord of the 
child. These criticisms do not seem to me to carry much force. The 
important thing is the evidence as to Mangayamma getting labour 
pains that day, for that would indicate her subsequent confinement. 
and there is a good deal of evidence on the point which the District 
Judge has referred to at length in para. 26. 


The absence of a midwife in the room was also commented 
upon. Ordinarily ‘one would have expected a midwife to be pre- 
sent but the Ranis seem to be content with having their maids to 
attend on them and act as midwives. The same procedure was 
adopted in the case of Viravaram Rani’s confinement some 15 days 
after. The absence of a midwife does not therefore lead to any 
suspicion, There was Dr. Dharmaraju, P.W. 48, ready to ‘help if 
anything went wrong. His evidence which the District Judge has 
accepted and which theresis nothing definite to justify one in reject- 
ing speaks to his having remained outside,the Rani’s room to be 
ready to help. The old Raja hag no doubt given a very handsome 
pension to him which is continued by the plaintiff and a house 
worth Rs. 2,000; but it does not follow that this favour was shown 

ee{0 him to make him give false evidence in support of the fact of 
the child being the Raja’s child. It was also urged by the appel- 
lant’s vakil that plaintiff has adduced no evidence as to his actual 
birth from the wornb of Mangayamma. Bodithi, a dasi, and Chitrada 
Rani who were both present besides others are now dead and gone 
and as 40 years have now elapsed since the event no great weight 
can be attached to this criticism. What is proved clearly indicages 
that Mangayamma gave birth to the child. 


The evidence of Dr. Dharmaraju is very material in the matter 
as he and the Raja went into Mangayamma’s room immediately after 
the plaintiff’s birth was announced and he felt the pulse of the 
lady and saw the afterbirth on the ground. His evidence is very 


clearly in favour of the glaintiff’s case. I have already stated that | 


there is no good r&ason for discrediting htm. Defendant’s objec- 
tions except, that they throw some suspicions on the plaintiff’s Fd 
are not in my opinion sufficient to justify» us in a e it 
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gether. The question then is, can we believe the evidertce of the 
T dasi Appi and Seetha who speak directly to the introduction 
Asp urious child. They give a rather fantastic story that on 
th® ora late in the day they were suddenly called by 
we who confided to them her intention ta smuggle a 
child and asked them tg help in the matter by going at night to the 
ewall of Lakshirhinarayana Doddi on the outskirts of the fort and 
bringing away the child they were told that one Kanakayya would ` 
bring there and they agreed. The story on the face of it does'not 
dook a very probable one. If Mangayamma was really smuggling 
a child she would have taken greater precautions than confide to 
these dasis who are not shown to be her confidential dasis. The dasis 
don’t seem to have taken any particular precautions themselves; but 
only went to Kanakayya and brought the child he had ready there. 
The risk of discovery was great and yet nothing seems to have 
been done by way of precaution. Bodithi, another dasi, is said to 
have gone and brought the afterbirth through another route where 
she had to pass through certain parahs or guards. Seetha has not 
been examined as a witness now, as she is dead, but the evidence 
given by her in the previous suit has been filed and read. It was 
admitted under S. 32, cl. (3) of the Evidence Act on the ground 
that her evidence made her liable to prosecution as an abettor of 
the crime of introducing a spurious child. The respondent’s vakil 
has objected to this evidence and it is doubtful whether it is admis- 
sible. eAssuming, however it “is, there is only her evidence and 
‘Appi’s to support the defendant’s story of the child being smuggled. 
The District Judge who heard the evidence of Appi has discredited 
her as being a worthless witness and itis not possible for us in 
appeal to rely on suc® a witness. Seetha gives the same story. 
iThey are both witnesses of no pafticular credit and are on their 
own showing'accomplices and I must decline to act on their evidence 
especially as it ia in contradictfon of the evidence on the plaintiff’s 
side which seems to be far more reliable. It is clear that at any 
rate it is entirely inadequate to Justify us in interfering in appeal 
with the District Judge and holding that the plaintiff the Maharaja 
is not the son of his parents. 


As pointed out by respondent’s vakil, the very moment the 
oki Raja was appraised of the plaintiff’s birth he accepted him as 
his aurasa son and proclaimed him to the world to be such. On 
the very night guns*were fired from Pittapur Fort. The Brahmins 
were givtn presents. Relations and friends and important officials 
were informed of the event. There is a good deal of evidence to 
ghow that the Raja’s relations all accepted plaintiff as the Raja’s 
son and attended his Bharasala and Annaprasanam ceremonies 
and treated him as the.real son of the Raja. l'he learned District 
Judge has set out all this evidence at full length ance it is therefore 


Wahecesêany to discuss it, again. 
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Tt iseclear that the plaintiff’s parents fully recognized him as Rennie 


their son and he was treated by all others as his gon. Rama Krispna - Rao 


who stood toglose so much by the birth of the son took no imprediat® ne 
steps to challenge it except to write a letter some six monifs &fter, r Seam 
asking the gld Raja for particulars of the birth of-his son to which ies 
the Raja replied indignantly that he had already inYormed him of "ihnen, J: 
the event by telegram at the time; it was dhly after the old Raja’ 3 5 

* death in 1890 that Rama Krishna ventured to challenge it in a e 
Court of Law. 


Now it has been laid down by the House of Lords in e 
famous Douglas Peerage case reported in “Notable British trials; 
Scotch series, the Douglas cause” on page 152 that “where a child 
estđblishes the possession of filiation which is the acknowledgment 

* of the parents, and habit and repute everything must be presumed 
in his favour and he cannot be dispossessed of that estate except 
upon clear, strong and decisive evidence.” Though in the present 
case the burden was initially on the plaintiff to show that he was 
the son of Mangayamma it was shifted on to the defendants as 
soon as he showed that he had been acknowledged by his parents 

- to be their son and that*he has been accepted as such by repute 
and habit for the last 40 years; it would require much clearer and 
stronger and more reliable evidence on the defendant’s part to 
justify a finding against the plaintiff’s paternity. 

The motherhood of Mangayamma being found, it is conceded 
that there is no case to disprove tht fatherhood of the old Raja. 

In these circumstances, I accept the District Judge’s findings e 
on issues 1 (a) and 1 (bp) and find that plaintiff is the aurasa son 
of the late Raja of Pittapur, Gangadhara Rama Rao. 

The next issue for consideration is the 3rd issue as to the 
truth and validity of the adoption of the 2nd defendant by the 
lst defendant. The truth of the, adoption is not nowsdisputed. 

ow The adoption ceremony was carried out on thé morning*of the 
15th February 1914, in Moti Mahal i in Madras in the presence of 
a number of very respectable witnesses who have all attested the 
registered deed of adoption, Exh. XVI. The evidence is conclu- 
sive on the point. The suggestion made on the plaintiff’s side in 
the Lower Court that Rama Krishna was not in a state of health 
or mind to take part in the adoption ceremony or to give away . 
the boy in adoption is not now persisted in. The homam was 
subsequently perfomed in the bungalow of the Maharaja of Bob- 
bili, The question that remains is thus only as to the validity 
of the adoption. 


The plaintiff’s objections to the validity of the adoption dre x 
formulated by the District Judge in paragraph 121 of his judgmer$. 
They may be stateé as follows :— . 
(1) The 1st defendant made nb bona fide attempt to obtain . 
plaintif's eonsent; she had made up her mind to adopt thee2nd y 
ee s 
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defendant whether plaintiff consented or not and hey letter 
Exh, EE-9, asking for consent ‘was sent as a mere formality. 
s, ° (2) °Plaintiff’8 refusal was proper and justified tn account 


~uf the thefitness of the boy and of the nature of the arrangements 


under w the adoption was made, 

(3) Rama Krishna’s consent by itself was ineffective and 
legally ingufficieny to” support the adoption. Plaintif being the 
durasa son of the late Raja and therefore of superior status to him 
ang the head of the family, his objection should prevail. 

- (4) The adoption being made 40 years after 1st defendant’s 
husband’s death under the influence of her brothers and nephews 
and from corrupt and improper motives to defeat the plaintiff’s 
reversiohary right and to secure half the estate and other benefits 
for herself and for her brothers it is invalid. 


(5) She had no power of adoption as her husband had 
entered into an agreement not to adopt and that implied a prohibi- 
tion by him to her not to adopt. 

These are the objections which have been urged Before us as 
well and they are the ones we have to deal with. 

The District Judge has upheld the first objection and thinks 
that the Ist defendant did not make a bona fide attempt to get 
plaintiff’s consent and did not care to be influenced by his advice. 
and that that ground alone was sufficient to hold the adoption to be 
invalid. He deals with the point in para. 130 ofthis judgment. I 
am of opinion that on the evidence this view cannot be supported. 
We find that after gbtaining Rama Krishna’s consent letter, 
Exh. XV (a), dated 30th January 1914, she wrote to plaintiff her 
letter Exh. EE-9, on the 2nd of February for his consent. As 
she was proposing to ad8pt Rama Krishna’s son she had naturally 
to make sure of his consent first. ° Thére is nothing wrong in 
the wordigg of letter Ex. EE-9; in fact the plaintiff admitted in 
the witmess box that it was a proper letter. It is now discovered that 
it does not expressly mention that plaintiff is a sapinda. That 
is of no importance; it is as a sapinda that plaintiff is asked his 
consent and in no other capacity. The District Judge says that 
she had made up her mind to adopt before sending Ex. EE-9 
whether plaintiff consented or not. No doubt she had provisionally 
arranged to take 2nd defendant in adoption but there is nothing to 
justtfy the conclusion that she had finally made up her mind on 
the point or that she-would not have listened to plaintiff’s advice 
if there were good reasons for it. Her conduct in sending him 
a reminder, Exe EE-10, on 7th Feb. 1914 giving her altered address 
when she did not get plaintiff’s reply promptly clearly shows that 
sHe was anxious to have his reply before making the adoption. 

° As a matter of fact she made the adoption only some 2 or 3 days 
after she received his reply, Exh. EE-11. It is true she had made 
arrangements to perform the adoption sometime previous to receiy- 
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ing plang: reply. She might have done so in the hope a 
plaintiff would not object. The District Judge mentio 


point against the Ist defendant thats she did not send “Hoon eby 2 
at be 


special messenger, but by registered post. Surely she 
blamed for sending an important letter like Exh. EE-9 by registered 
post. Whafever other objection may be urged to the adoption, I 
think objection No. 1 is a futile one and mast ‘be ejected. - 


Taking objection No. 5 next, I agree with the District Judge 
that there is no forcesin it either. It is true that in the aia 
Exh, O-1, para. 8 (counter part Exh. O), there is a covenant by the 
Ist defendant’s husband Venkata Rao not to adopt with a counter- 
covenant by the plaintiff’s father not to adopt either. These are 
persbnal covenants and it is not explained how it could bind the Ist 
defendant. It is said that it implies a prohibition against the widow 
by the husband not to adopt. Now plaintiff’s father did not-con- 
sider himséIf bound by the covenant and he adopted Ramakrishna 
in spite of it. Why should Venkata Rao be treated as in a different 
position and Bis covenant be treated as even amounting to a prohi- 
bition to his widow. I agree with the District Judge that an implied 
prohibition is sufficient to prevent a widow adopting ; it is not neces- 
sary to prove an express prohibition. The Ramnad case, 12 M.1.A,. 
397 at page 443, shows it and the statement in Sri Balusu Guru- 
lingaswami v. Sri Balusu Ramalakshmamma and Radka Mohu 
v. Harda Bibi, I.L.R., 22 Mad., 398 at page 408, is not intended 
to lay down a different rule. See Shiyah Subraya Chet w- Galve 
Subraya Chettiar, 37 1.C:, 404. But I consider the circumstances 
here do not show any implied prohibition at all: This hi keton 
also fails. ; 


Before taking up the pther, objections for consideration, I think 
it necessary to set out what I consider to be the facts proved in con- 
nection with the adoption. Plaintif{swears that sometime before the 


said optlor, in 1913, the 1st defendant applied to him for pecuniary 


elp and though the latter denieg it I think it is true. Plaintiff’s 
evidence is corroborated by the fact that the 1st defendant’s brother 
Sitaramaswami also spoke about money help to plaintiff’s then 
Dewan P.W. 111, who is a first-grade Deputy Collector whose 
services had been lent by the Government to the plaintiff. ` ‘His 
evidence on the point is accepted by the District Judge and therg is 
no reason for us not to do so. Some letters, Exh. EE series, were 
produced in corroboration of plaintiff’s staterfent, but the ‘1st ‘de- 
fendant denies her connection with those which ask „for trionêy. L 
agree with the District Judge that the letters were senf by her or with 
her knowledge, for reasons given by him and I find that 
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Ist defendant did ask plaintiff for money in 1913. The last letter . 
was in Dec. 1913 and it*was then that the, Ist defendant knew for” 


certain that she could not expect any ‘financial help from plaintiff. 
We find the idea of the adoption developed shortly thereafter# -It 
5 a 
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he may be as D.W. 1 says, that the idea was first mooted æ year pre- 
yya 
Rao - wgus to the actual adoption, but nothing much wag done then 
jah oy * it. According to hfs evidence the present adoption. was 
e Pivapar. | bout 20 or 30 days before it took place (see p. 421 of his 
evidence). That would be about the 15th or 20th of Jan. 1914. 
Kriakman, J- It is not too far fetched a suggestion therefore to make that the 
a idea of carrying out the adoption had some connection with 1st 
defendant’s failure to raise money from the plaintiff. That she” 
evidently wanted money is made manifest py the fact that she 
borrowed some Rupees 2} lakhs from the Raja of Venkatagiri in 
July 1914 soon after she was in a position to offer him proper 
security by obtaining half the Gollaprolu Estate absolutely as the 
result of the adoption. We find the day after the adoption, the 
* adopted boy exeouting: two deeds, one settling half the Gollaprolu ° 
Estate absolutely on the 1st defendant Exh. XVII and the other 
Exh. XVII (a) binding him to give her a maintenance of Rs. 500 
a month, It is also in evidence that his marriage with the daughter 
of Ist defendant’s brother Sitaramaswami had been arranged to 
take place on the day after the adoption. It had to be put off on 
account of the absence of the Maharaja of*Venkatagiri but it actually < 
took place early in March. It is the plaintiff’s case that these were 
all conditions attached to the adoption. Defendants contend that the 
adoption stood by itself, independent of these arrangements, which 
were made separately by the adopted boy of his,own free will and 
choise. e It is in this connexiorf that a good deal of argument was 
e addressed to us as to when the adoption was “settled.” If the 
> word “ settled” is to “be understood as meaning that the negotia- 
tions about the adoption resulted in an understanding that Rama- 
krishna was to give hiseson in adoption and the Ist defendant was 
to take him in adoption it may be that itewas “settled” in January 
as D.W. 1 says. It is however clear that all the terms were not 
then settfed nor possibly even Proposed. It does not follow that 
the 1st defendant did not mean to ask for the other terms as well.o= 
Subsequently we find that before the adoption was actually made 
it was agreed between the parties that the terms about settlement, 
maintenance and possibly marriage should be carried out. D.W. 1 
himself speaks to this. Probably there was no talk about the 
Venkatagiri loan at the time as it was an arrangement to be made 
with a third party, the Raja of Venkatagiri. Whatever the posi- 
-tion may be as regards the marriage of the 2nd defendant, the 
arrangements about the settlement and the maintenance must have 
been made sonsetime before the 6th of Feb., for we find the stamp 
° papers purchased for the two deeds XVII and XVII (a) on the 
@h February along with the stamp for the adoption deed Exh. XVI. 
“It is too much to ask one to believe that the settlement and main- 
. -> tenance arrangements had no intrinsic connection with the adop- 
ks tiong there can be no doubt, as the District Judge remasks in para, 
e e e . k 


# 
|| s : 


Lv] THE MADRAS LAW JOURNAL REPORTS, à 911, 
e e . 

110 of hts judgment “that the terms embodied in Exh. XVII and 
XVII (a) were settled as part of the adoptian arrangement” ebe- 
fore the adoption was made; the whéle is one transaction. Whether 
the marriage is part of that transaction or not is perhdps* open” 
to doubt. Jt seems to me therefore we have to judge of the validity 
of the adoption on the footing that it was carrjed put by the 1st de- 
fendant in part at least with the object for the pårpose of getting 
~ half her deceased husband’s estate into her absolute control so 
that she may dispose of it as she pleased, by either mortgaging*it 
to raise money as she did ander Exh. XVIII or by alienating it in 
toto as she did by will in favour of one of her nephews. The Ist 
defendant may well be credited with an intention to benefit her 
deceased husband’s soul as that is always a consideration for an 
adoption but her main object was undoubtedly to get her husband’s 
property or as much of it as she could get, into her own hands 
absolutely’ 

On these facts it is urged that the widow’s motive in making the 
adoption must be held to be corrupt and improper and the adopt- 
tion held to be bad in, consequence, and that in any case the 
plaintiff was justified in relying on such motive in refusing his 
consent to the adoption and that plaintiff having properly refused 
his consent, the assent of one only, wiz, Ramakrishna of two sapindas 
is not enough to validate the widow’s adoption. These are, in 
other words, the three remaining objections raised by the plaintiff. 
I am inclined to think there is force in these objections. e e 

It was in the Ramnad case, 12 M.I.A. 397 that the Privy Council 
first laid down that in.the Dravida country a Hindu widow not 
having her ‘husband’s authority may nevertheless if authorized by 
the consent of his kinsmen validly adopt ° a son to him. There is 
also in that case the oft-quoted passage that 

“all that can be said is that there should be such evidence of the 
assent of kinsmen as suffices to show that the act is d8ne by the Widow in 
the proper and bona fide performance of a religious duty and neither capri- 
ciously nor from a corrupt motivé.” 

There is nothing in any Hindu texts that deals with assent 
of kinsmen and therefore the law as to the nature and extent of 
assent that is necessary to validate an adoption must be gathered 
from the Privy Council and other decisions. 


The Second Privy Council case on the point is The Berhampore 
case—Sri Virada Pratapa Raghunada Deo v. Sri Broso Kishoro Deo, 
LLR., 1 Mad., 69. The decision itself is not in ppint 4s the hus- 
band’s authority was found but there are some observations in it 
which are of importance. Their Lordships say (page 83) : 


“that though the religious duty of adopting a son may be the essen ° 


tial foundation of tse law of adoption and the effect of adoption on devolu: 
tion of property a mere legal consequence. it was not impossible to see that 
there are gfave social objections to making fhe succession of proper and 
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it "may be in the case of collateral succession as in the presefit instance 
thes rights pf parties gin actual possession dependent on the,caprice of a 
Yomat subject to all the pernicibus influences which intesested advisers 


“mare têo Ut to exert over women possessed of or capable of exercising 


dominion over property.’’ 


This was ‘fojlowed , by the Guntur or Vellanki Le ellanki 
Venkatakrishna’Rao v. Venkata Rama Lakshmi, LLR., 1 Mad. 
174. Here again it is the observation of the Privy Council on p. 190 
that is of importance. Their Lordships say e 


w 


“it would be very dangerous to introduce into the consideration of 
these cases of adoption nice questions as to the particular motives operat- 
ing on the mind of the widow and that all that this committee intended 
to lay” down was that there should be such proof of assent on the part of 
the sapindas as should be sufficient to support that ‘the adoption was made 
by the widow uot from capricious or corrupt motives or in order to defeat 
this or that sapinda but upon a fair consideration by what mdy be called 
a family council of the expediency of substituting an heir by adoption to 
the deceased husband”? 


The next case which went to the Privy Council is the case of 
Venkamma v. Subramaniam, I.L.R., 30 Mad., 50, where their Lord- 
‘ships accepted the view of this Court that the failure to consult one 
of the nearest sapindas, could not be justified on the ground that he 
would have refused if consulted and was fatal to the adoption. In 
the next case, the Urlam caseV eerabasavaraju v. Balasurya Par- 
sada" R@o, I.L.R., 41 Mad., 998, they reiterate that the failure to 
‘consult one of the nearest reversioners on the ground that it was 
known that he would refuse was a futile reason. 


There is an observation in this case that if the majority of 
sapindas assent and one refuses his" objettion may be discounted. 
As some reliance was placed by Mr. Ramachandra Aiyar for the 
appellants on it L shall deal with it later on when considering his 
argument on the point. om 


The latest Privy Council case is that of Adusumilli Krishnayya 
v. Adusumills Lakshmipathi reported in 39 M.L.J., 70. Their Lord- 
‘ships say 
“what is required is the consent of a majority of agnates nearest 
in welationship who are capable of forming an intelligent and honest judg- 
ment in the matter and that save in exceptional cases the consent of the 
nearest sapindas must be asked and if not asked it is no excuse to say that 
they would “have, refused.’’ 
| They also observed that if from a corrupt or malicious motive 
aquear relative refuses his consent, his dissent may be disregarded. 
- These are the Privy Council cases on the question of widow’s 
‘adoption with the consent of sapindas. Tt is car that so far as 
sapindas are concerned all the nearest ones must be copsulted but 
if ay one of them gives wr refuses his consent from corrupt or 


, 
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malicious motives his action maybe ignored. The rule that a ein ae 

sapinda’s dissent from, interested or improper motives can be gis- - kao 


counted is Clearly brought out in tite case of Parasara Bh tar off, Ma Pi 
Rangaraja Bhaitar in I.L.R., 2 Mad., 202, where it waf héld in? Pabu 
the case of two sapindas, one assenting and theeother dissenting, e 
that the adoption was valid as the refusal was font interested and 
improper motives. . = 
The question however of the effect of the widow’s motive on 
the validity of the adoption is not quite easy to decide. In Bomb&y 
it has been held in F. B. in Ramachandra v. Mulji Nanabhat, I.L.R., 
22 Bom., 558, that the discussion of the widow’s motive in making g 
an adoption is irrelevant. It is true that there is a difference be- 
twéen that Presidency and this on the law as to widow’s powers of 
adoption. In that Presidency in the absence of authority from the 
husband the widow can adopt a son to him at her own choice ii 
she has nét been prohibited by him from adopting, whereas in this 
Presidency the widow requires the assent of kinsmen before she can 
adopt. This’ difference however does not seem to me to make any 
difference on the question a whether the Court can canvass the widow’s 
motive, when she has obtained the consent of the kinsmen when her 
power is co-extensive with that of her husband (see 22 Mad., 398, 
p. 408). But it would certainly be a very proper ground for a kins- 
man to consider when he is called upon by the widow for his consent 
and I conceive that a kinsman would be justified in refusing his 
assent if he find that the widow’s motive in proposing the adoption 
ig in part at least corrupt or improper. . 
In this connection the case in Bhasba Rebidat Singh v. Indar 
Kunwar, I.L.R., 16 Cal., 556, was also cited. That case seems to 
show that even if the widow wag actuated by a corrupt motive that 
in itself will not vitate the adoption but the condition attached will 
be invalid. Following the Bombay Full Bench I must hold that the 
corrupt motive of the widow in stipulating for the gift t@ her of 
M half her busband’s estate cannot be relied on by the Court to declare 
the adoption invalid. 

But the position is entirely different when we are considering 
the question whether there is sufficient evidence of assent of kins- 
men to support the adoption in the present case. One argument of 
the learned vakil for the appellant based on the observation i in, the ° 
Urlam case, 41 Mad., 998, is that if the majority of sapindas consent 
but one dissents, his dissent may be ignored. e Now the nearest re- 
yersioners to Ist defendant’s husband Venkata Rao are plaintiff and 
Ramakrishna, Plaintiff’s sons and Ramakrishna’s*sons would be 
the reversioners of the next degree. Plaintiff has refused his assent. . 
| His sons are all minors. Of Ramakrishna’s sons Gangadhara Rdo, , 7 
No. 13 and Rajagopal No. 14 are majors. It was argued that these. 

‘latter were also consenting parties to the adoption and therefore «+ . 
there wasa majority in favour of the adoption and the disseat of ii 
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Sr plaintiff may in consequence be ignored. Now as a matter of fact 

prema Gawgadhasa was neyer consulted as his whereabouts at the time, it 


S I? a was not known. Ist Mefendant says she asked Rajagopal 
Rajah et 7x orall? afd he consented. He is no doubt one of the attesting wit- 
ham nesses to the deetl of adoption and I think he may be regarded as a 

Krishnan, J. consenting party., But I do not think that the Privy Council meant 

7 eto lay down that’a couñt was to be taken of the votes of both the 

nearest and the remoter sapindas and the matter of the validity of 
tMe adoption decided by the number in favoyr of adoption irres- 
pective of their position. 

It,seems to me that if the question is to be decided by a majority 
it must. be by a majonty of the nearest sapimdas and there must be 
such a substantial majority as to justify the conclusion that*the 
adoption is proper and is made in the bona fide performance of a 
religious duty if the refusal to consent of the dissenting minority 
is shown to be based upon proper and valid grounds, the’mere fact 
of a majority being in favour of the adoption should not I think 
prevail. In the present case there are only two nearest sapindas, 
one assenting and one dissenting, and no question of majority there- 
fore comes in. If the dissent of the dissenting sapinda the plaintiff 
is shown to be unreasonable it may be ignored and I agree with the 
District Judge that in that case the assent of Ramakrishna alone 
would be sufficient to validate the adoption. But if on the other 
hand .plaintiff’s objection is well founded there can be no doubt on 
the authorities that the adoption cannot be supported. 


> Several reasons were stated by the plaintiff for his refusal in 
his reply Exhibit EE-11 to the lst defeydant and in the plaint. 

Many of them are futile. The objection that the boy selected is the 

son of an enemy of plaintiff’s is Think not a valid objection as he 

is already a member of the plaintift’s joint family. The adoption, 

if anything, makes him a more remote member than he was before. 

The objection that the adoption would deprive plaintiff of his inheri- ge 

tance is a personal one and it has been always held that such an 
objection is not a valid one. See Venkatarama Raju v. Papamma, 
LL.R., 39, Mad., 77 and Venkatapathi v. Pamnamma, 1915 M.W.N., 

236. But one objection is, I think, a valid and strong one, namely, 

that in making the adoption the widow was actuated by the desire 

. to get her husband’s property into her own control, so that she may 

deal with it as she pleased As I have stated above it is certainly 

open to the kinsman ‘to take the widow’s motive into consideration 

in refusing hi: assent. The widow’s motive was in this particular 

distinctly corrupt and if a sapinda could not take into consideration 

suth a motive in refusing his assent there will be no way of prevent- 

. ing widows making adoptions, improperly to benefit themselves and 

their own relations. It was argued that it wag not a matter of 

+ °*  sapinda’s concern but only the adopted boy’s concern whether he 

keeps the estate he gets by adoption or gives it away. 4&t was also 


” 
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pointed dut that the boy adopted htre was a major and was thus 


Sri 
z $ t A i -Kiisbnayya 
able to exercise his own choice. I do not thmk these arguménts kao 


are of any f@rce; for the question whether the adopted boya Should | > Rajah si 

be subjected to a condition to give away the estate to the widow is Pittapug. 

a matter for consideration before adoption and by the sapindas. If agen j 

neither the Court nor the sapindas could consider the impropriety ee 
~ of a widow’s action in making an adoption for the purpose of get:* $ 

ing her husband’s estate into her control there will be no way of 

preventing such adoption. Whatever weight one may attach to ihe 

religious benefits fiowing from an adoption one cannot ignore the g 


secular rights flowing from it. Their Lordships of the Privy Coun- 
cil have pointed this out in the Urlam case, 41 Mad., 998° They 
have also referred with approval to the opinion of Golap Chander 
Sarkar in his book on Hindu Law that adoption is more a temporal 
than a spiritual concern. The temporal side cannot in any case 
be overlodked. 

I have for the above reasons come to the conclusion that plain- 
tif was justified in withholding his consent to the 2nd defendant’s 
adoption and in face of his dissent it is clear that there is not such 
an assent of kinsmen as to support the adoption. I agree with the 
District Judge that the adoption must be set aside, though not with 
all his reasons. I would therefore dismiss the appeal with costs 
of the plaintiff—1st respondent. 

Venkatasubba Rao, J.—The sutt out of which this appeal qrises Wre 
was brought by the Raja of Pittapur to obtain a declaration that the a 
adoption of the 2nd defendant made by the 18t defendant, the widow ° 
of his uncle Venkata Rao, is invalid and not binding upon his 
reversionary interest. The suit having baen decided in favour of 
the plaintiff by the Distsict Jude of, Godavari, the present appeal 
has been filed by the defendants questioning the correctness of the 
decision. The facts which have kd up to this guit, I sfal) briefly 

ew narrate. The following pedigree will serve to explain the relation- 
ship of the parties :— ° 

[See pedigree printed at page 904.—Rep.] 

Gangadhara Rama Rao was the late Raja of Pittapur and he 
adopted in 1873 Ramakrishna, the second son of the Raja of 
Venkatagiri. It was alleged that on the 5th October 1885 a son 
was born to his senior wife Mangayamma and that som is the pre- 
sent plaintiff. Gangadhara Rama Rao died, in July 1890 having 
previously made a will bequeathing to the plaintiff whom he recog- 
nized as his son, the Zamindari of Pittapur. The Court of Wards 
took possession of the estate on behalf of the plaintiff who was ° 
then an infant and Ramakrishna filed a suit in 1891 (O.S. No? 6 
of 1891) to obtain a decJaration that the plaintiff was the son neitheg? 

‘of the late Raja” nor of his wife and that he was the rightful . , 
owner of the estate. The District Judge of Godavari who „tried e 
that suit upheld the contention of Ramakrishna and passed a decrpe e 
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Sr in his favour. The case was taken to the High Court by tHe present 


Bae ee nlalhtiff afd the appłal was disposed of in his favour onthe ground 
ut > q that gebjook the estate as persona designata under his father’s will. 
oe The High Court, considered it unnecessary to decide the question 
=_ relating to the, plaintiff’s status. The Privy Council agreed with 
Venkata- the High Court gnd the, result was that the plaintiff got the estate, 


bba*Rao, J, i; 5 5 + 
eee i “but the issue regarding his paternal or maternal origin was left | 


uydecided. 
Now to go back to the late Rajah, he granted in December 
- 1869 to his brother Venkata Rao Gollaprolu estate (see Ex. O and 
4 O-1), a part of the larger Pittapur estate. It is conceded before 


us by the plaintiff’s learned vakil that what was granted to Venkata 
e Rao was an absolute estate though this point was disputed in the 
Lower Court. Venkata Rao died in 1871 without issue leaving the 
Ist defendant, his widow, surviving him. In 1886 she made an 
adoption alleging that she had her husband’s authority to adopt. 
The validity of this adoption was questioned by the plaintiff, legal 
proceedings followed and it was ultimately set aside in 1891. The 
lst defendant made a second adoption in 4914, the boy adopted, the 
2nd defendant being the son of Ramakrishna already mentioned. 
It is alleged for the defence that valid assent of sapindas or kinsmen 
was obtained and that the adoption is therefore valid. It is the 
validity of this adoption that is impeached in the present suit. 
The defence while contending that the 2nd’ defendant’s adop- 
tion is valid also dısputes the plaintiff’s right to maintain the suit. 
. It is alleged that the pfaintiff is not the son of the late Rajah and is 
therefore not the reversionary heir entitled*to question the adoption. 
This suit thus raises tee very question which was raised in the 
previous suit but was left open. “ e ° 
The two important questions that have to be decided have thus 
reference to the eplaintiff’s statis and the validity of the 2nd de- 
= fendant’s adoption. o- 
I shall first deal with the issue relating to the adoption. It 
will be convenient to set forth briefly the main facts connected with 
this point. The Ist defendant was a resident of Undoor, a place 
near Pittapur. Her case is that after the court declared that the 
e earlier adoption made by her was invalid, she continued to have 
the’desire of adopting a boy and that she took legal opinion about 
the year 1901 and was advised that she could adopt after obtaining 
the consegt of her husband’s kinsmen. Till 1914, nothing very 
$ important occurred. She applied by Ex. 15-B, dated 27th January, 
° 1914, for Ramakrishna’s consent and he sent a reply Ex. 15-A, 
° d&ted 30th January, 1914 consenting to the adoption. She similar- 
° ly wrote to certain distant sapindas on the 3rd of February 1914 and 
. they also sent replies cônseating. A sapinda®so consulted was 
. Subpayamma, one of the surviving widows of the late Rajah and 
6 she glso wrote notifying her consent. On the 2nd of February she 
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„wrote to the plaintiff asking for his tonsent (see Ex. EE-9). The jah ay 
lst defendant despatched these various letters from Usdoor an Rao 


‘she left that place for Madras on thé 3rd of February and Sa ae 
-Madras on the 4th. In the letter to Ramakrishna she eot only ” pi tapuq? 
asked him in his capacity of a sapinda for his assént but she made = 

a request that he should give his own son, the and defendant, in bre ett: 
„adoption. In his reply Ramakrishna as sapinda fonsented to thes 

` adoption, and as the natural father of the boy agreed to the latter 

being adopted. The dates I have mentioned are important én 

account of certain points in regard to which there has been much 
controversy. It will be seen that before she left Undoor the Ist 
defendant had applied for the plaintiff’s consent. Finding that 

he Sent no reply, she sent him a reminder from Madras (Exhibit 

EE-10), dated 7th February, 1914. The plaintiff sent his reply 

from Pittapur (Ex. EE-11), dated 11th February 1914 which was 

received By the Ist defendant at Madras on 12th February 1914. 

By his letter the plaintiff refused to consent but the 1st defendant 
nevertheless made the adoption on the 15th of February and on 

the 16th two deeds were ¢xecuted, which will be referred to in this 
judgment, as settlement and maintenance deeds (Ex. 17 and 17-A). 

By the first of these deeds, the adopted boy gives away absolutely 

to the lst defendant half of the Gollaprolu estate; by the second 

he agrees to pay his adoptive mother maintenance at the rate of 

Rs. 500 per month charging it upon his half share of the estate. 

The defence maintains that the arrangement was come to after the 

lst defendant reached Madras; in other words some time after e 

the adoption itself was gettled. S 


The 2nd defendant married the nieceeof the lst defendant on 
the 4th of March 1914.and He plaintiff suggests that this was 
also a term of the adoption. In July, 1914, the 1st defendant and 
her brothers mortgaged the moiety that fell to the 1st d®fendant’s 

„Share (along with certain properties belonging to her brothers) and 
borrowed a sum of about Rs. 24 lakhs from the Raja of Venkata- 
giri, the brother of Ramakrishna. It is suggested that this was 
also a term of the adoption. 


The plaintiff’s case is that these terms were settled simultane- 
ously with the settling of the adoption and that as a matter of fact . 
there was a single transaction and that the terms cannot"be separat- 
ed from the adoption itself, and it is invalideas it was merely in- 
tended to be a cloak for the securing of a portion of the property 
by the 1st Defendant and her relations. 


I am here merely indicating the contentions, but I shall notige 
, the various points connected with them later on. . 


As the pointf raised relate to the motives of the widow- not 
an easy subject to deal with—it will become necessary to very gare- 
fully follow the course of events and the evidence ee to ther. 
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Ki Sd eee The adoption is attacked also on other grounds. It is*said that 
Rao wees defendant’s éusband had undertaken not to adapt and that 
Ralls ge se is hound by that promise. ‘It is further urged thatïn any event, 


@Pittapar, “from heb husband’s promise, may be implied a prohibition against - 
eae ‘the 'Ist defendarft adopting. Next it is urged that Ramakrishna 
aie ‘Rao, j, on the date of the adoption was physically and mentally unfit to 
dake part in the “ceremony or to understand the effect of his act. 


> I shall deal with these various points under the following 
headings :— S 
= I, When was the adoption settled? 
II. When were the terms settled and what relation do they 
bear to the adoption itself? ° 
III. Was Ramakrishna physically or mentally unfit either to 
consent or to give the boy in adoption? 
IV. The consent of the sapindas. . 
V. Express understanding not to adopt and implied 
prohibition. ii 

I. When was the adoption settled? . 

Pakam Kuppiah, D.W. 1, took an important part in bringing 
about the adoption. He was in the service of the'Rajah of Venkata- 
giri, whose confidence he seems to have enjoyed. He says that 
the subject of this adoption was first broached a year before it 
actually took place. His evidence in regard to this is very cir- 
cumStarftial. The Ist defendant had a nephew (sister’s son) by 
é > name Prakasa Rao. We was also related by marriage to the Raja 
of Venkatagiri. He was living at Undoor in a house adjacent to 
that óf the Ist defendagt. The witness has been acquainted with 
Prakasa Rao since the latter’s marsiage and was in the habit of 
going to Undoor to visit him. Wen ke was at Undoor on such 
a visit, the Ist defendant sentehim word through Prakasa Rao 
that she desired to adopt the 2nd defendant and that the witness, 
should speak to the Raja of Vgnkatagiri regarding the subject. 
He accordingly carried the message to the Raja who in his turn 
referred him to Ramakrishna. The witness then spoke to Rama- 
krishna who after some consideration signified his assent. 

Nothing further transpired for the time being and the adoption 
wag finally settled about 20 or 30 days before it took place. 

~ Seetharamayya, D.W. 27, is the nrother of the 1st defendant 
and his evidence is substantially the same as that of D.W. 1. After 
7 the Ist defendant was defeated in the previous adoption suit, she 
continued to cherish the idea of making an adoption and consulted 
: Af ag early as in 1901 Mr. S. Srinivasa Aiyangar who represents the 
e Raja of Pittapur in the present suit. This fact has not been denied. 
“He confirms the previous witness in regard to tlese two facts, that 
° this adoption was frst thought of a year previously and that it was 
findtly settled one month hefore it took place, 2 
o 
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| D.We 22 is the nephew of the 1st defendant and Seetharamayya. 
‘He also sppaks to the fact that this adoption was first moated, 
about a year previously. s, 

The Ist defendant herself gives important evidenc® on this 
point. Forelong she had a desire to make an adgption, but she 
expected trouble from the plaintiff, a man of great power and 


. influence. She consequently put off the adoption and when her* 


health began to give way she thought it was no longer prudent 
to postpone it. She opened negotiations about a year previous 
to the adoption and about a month prior to it it was finally settled. 
She asserts that the sequel. justified her fears in regard to the 
attitude of the plaintiff. The moment she made the adoption, the 
(plaintiff, she says, brought three criminal cases against herself and 
her brothers making grave charges against them. When the cri- 
minal cases ended favourably to them, the plaintiff launched the 
‘present action. 


Now we,turn to the evidence of the 2nd defendant, which in 
my opinion is very valuable. He was about 21 years old at the 
time when he was adopted. He says that he first heard of the 
proposal to adopt him about 7 or 8 months before the adoption 
and that it was finally settled about a month prior to it. His father 
Ramakrishna conveyed to him the desire of the Ist defendant and 
jasked his opinion; His answer was that if the elders were in 
favour of it he would also agree. e 


# e 

I have now set forth the evidence which remains uncontradict- 
ed and the only conclusion possible is, that the Ist defendant resoly- 
ed to make the adoption before leaving Undoor for Madras and 
about a month prior to the date on whic it actually took place. 
As I shall show presently, there was then no talk or discussion re- 
garding any terms subject to which the adoption was ta be made 
and it follows from this that any ‘arrangement subsequently made 
* annot be regarded as having influenced her mind in arriving at 
the decision. 


II. When were the terms setiled and what relation do they 
bear to the adoption itself? 


Pakam Kuppiah, D.W. 1, gives very clear evidence on this 
point. The adoption was finally settled when the lst defendant 
was at Undoor about a month before it actually took place. She 
came to Madras 10 or 15 days before the ceremony of adoption. 
It was after her arrival at Madras that the terms were “discussed. 
Tul then there was no mention of the terms at all and according 
to this evidence it was impossible that the Ist defendant could haw: 


been influenced by any factors extraneous to the adoption when she g 


finally agreed toeadopť before leaving Undoor. This witness* 
(D.W. 1) describes the course that events took. The Ist defendant 
mentioned fb him that she had debts to the extent of about 2 Ifkhy 


Venkata- 
subba Rao. J. 
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and that the boy ¢o be adopted, while taking the entwe estate, 

ghauld bee also prepared to discharge those debts. He mentioned 

this matter to Ramakrishna who directed him to integview the boy 


* himself‘as he was a major. He therefore spoke to the boy who 


said that he would prefer not to be encumbered with debts but 
had no objectiop ta allow the Ist defendant to take absolutely 
ehalf of the estdte out of which she could herself meet the debts. 


This proposal was agreed to by the Ist defendant. In regard to z 


her maintenance she wanted Rs. 500 and the @nd defendant agreed 
to pay that sum. In cross-examination the witness makes a distinct 
statement that these terms were settled only about 8 or 10 days 
beforesthe adoption. In regard to the loan of 24 lakhs of rupees, 
he asserts that there was no talk regarding it prior to the adoption 
and that the matter was first mooted more than three months after 
the boy was adopted. In regard to the 2nd defendant’s marriage it 
was also arranged not before but after the lst defendant’s arrival 
at Madras. The evidence of D.W. 27 is to the same effect. It is 
unnecessary to refer to it at length and I may state that almost word 
for word his evidence agrees in this respect with what the previous 
witness has stated. It was this man’s daughter thal the 2nd def-ndant 
married and he asserts, that before he and his sister had left Undoor 
there was no talk of this marriage. The first reference to it, he 
says, was at Mot Mahal at Madras. The Raja of Venkatagiri 
pointed cut that the 2nd defesdant would after the adoption live 
amidst “strangers and that it would be in the interests of the boy, 
that an alliance such “as this should hi tormed. It was this sug- 
gestion that was accepted and acted one In regard to the loan 
of Rs. 24 lakhs the witness says that it was a transaction quite 
distinct from the adoption. Ss è 

The evidence of the 1st defendant herself supports this version 
regarding the terms. She spea&s to the fact of her asking the 2nd 


defendant to take the whole estate and discharge her debts—a suge 9 


gestion that did not meet with hi8 approval. He preferred to take 
half the estate free of debts. Her evidence in regard to the loan 
and the marriage similarly accords with what the previous witnesses 
have said. The story told by the various witnesses in regard to 
other particulars also receives support from her evidence. 

° I shafl next deal with the evidence of the 2nd defendant. He 
is, as I have said, a*very important witness on the various matters 
connected? with the adoption. He describes the progress of events 
and shows that at the start there was no intention to make the 
qdoption subject to any terms. As negotiations progressed, the 


e idea of entering into some arrangement was suggested by the lst 


° defendant and before the date of the Adoptien the terms were 
finally and completely settled. The 1st defendant was not anxious 
46 fetaid half the property; on the contrary she assuméd that after 
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the adoption the adopted son would take the whole estate and on ni 
that footing proposed that he should discharge, her debts. Tt was Rao 
his suggestiom that the Ist defendaft should take half the,€statt, « fae 
for, in that event he could be the master of the other halê'b€bject ° pur, 
to no liabilities, He preferred this course and his father Rama- Sae 
krishna had no objection to it. At the ingtance pf his uncle, the mbba Rao, J. 
Raja of Venkatagiri, he agreed to pay Rs. 500 a month as main-* i 
“tenance. He also describes the part played by D.W. 1 in thege 
negotiations. He iseemphatic that there was no talk regarding 
these terms at all before the adoption was settled and the subject & 
was first discussed only about a week or ten days prior to it. In 
regard again to his marriage, his evidence is equally clear ard defi- 
nite. It was settled only about four days before the adoption and . 
was celebrated about 20 days later. This witness also denies that 
the matter of the loan was in any way connected with the adoption. 
He heard of it for the first time some months after he was adopted 
and he had no personal knowledge whatever of the transaction. This 
is a very brief summary of his evidence which there is no reason 
to distrust. As the witne$ses have been subjected to weary cross- 
examination, there are apparent contradictions, even when they 
are in the main speaking the truth; but in the case of this particular 
witness, it may be said that it is not open to attack to the same 
extent, that it is marred by contradictions or evasions; on the 
whole his evidence reads like that*of an honest witness evhe is 
willing to speak the truth. P - 
While I am on this topic I would like to refer to the evidence 
of D.W. 9, Mr. P. V. Krishnaswami Chetti. I do not wish to 
deal with his evidence piecemeal but I shafl state its effect in this 
connection fully, though I may have to refer to it again under 
other headings. His evidence throws light on several points at 
issue and carries much weight from the fact thaf he at one time 
Was a great figure in legal circles at Madras, although he was 
obliged later-to retire from active practice owing to deafness and 
act as Chamber-Counsel. The importance of his evidence was 
realized by both sides and it was therefore subjected to the closest 
analysis. The events to which he speaks, I may set forth in their 
chronological order :— . . 5 
(1) Pakkam Kuppayya (D.W. 1) and Seetharamayya 
(D.W. 27) interviewed him on behalf of the’1st defendant more 
than two months before the adoption. They said dhat” they had 
been advised by the Maharaja of Venkatagiri whose standing vakil 
he was, to consult him. At that interview they informed hing N 
that although Venkatagiri was willing, Ramakrishna was hesitai- e 
ing to give his boy» in adbption. . 
(2) Ramakrishna himself ‘interviewed the witness some Wk; 
weeks (two? three or four) before the adoption. I do nòt tifink 
R— 116 se 
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Sri that the witness can be blamed for ot being definite eabout the 
K raray s tpe In course of conversation, the witness asked Ramakrishna 
v, ` ewhatshis objections were. He had replied that he p&d no objec- 
< piapa. . tionetðethe lady making an adoption but he objected to giving his 
son in adoptiom The reason was, that the lst defendant belongel 
„yan to the party ðf the plaintiff’s mother and aunt. He yielded, how- 
eer. “ever, as his brofher’ the Maharaja of Venkatagiri was in favour of 
: the adoption. He asked the witness to write to the Maharaja ande 
tnform him that he had made up his mind to give away the boy. 
The’ witness accordingly wrote to the Maharaja that day. 
kai f (3) Some days after this visit, the witness advised the 1st 
defendant’s brother D.W. 27 to apply for Ramakrishna’s consent 
formally. He suggested the lines on which the application was 
° to be drafted. g 


° (4) The witness saw Ramakrishna at his house a week 
before the adoption. There is nothing of importancé that took 
place during this visit. ; 

(5) The consent in writing of Ramakrishna (not asta by 
the witness) was shown to him 3 or 4 days before the adoption and 
in a day or so after that he prepared a rough draft of the adoption 
deed. 

(6) He became aware of the intended gift of some property 
to the widow, only some time after she gave him instructions re- 
garding the adoption deed; mey be, three or four days before the 
adoption. He was not consulted about that and it was the first 

[A time he heard of it. ° 
(7) He heard of the 2nd defendafit’s marriage two or three 
days after the adoptiom 
| (8) He was consulted agaif as tð the draft of the reply to 
be sent ip the plaintiff who wrote objecting to the adoption, The 
witness is not prepared to di¥ulge what transpired between him 
and his client in the matter of his advice regarding the obtaining of * 
the assent to the adoption. bs 
The witness was speaking to events which took place more 
than four years before he was examined and he may not be quite 
accurate in regard to some dates, but in general I find no reason 
. to reject any part of his testimony. The facts that emerge from 
his eviderice are, that he was professionally consulted by the 1st de- 
fendant regarding tte adoption more than two months in advance of 
it, that im the several interviews he was not asked nor did he advise 
regarding any’ terms, that the terms came to his notice for the first 
3 time only a few days before the adoption and that the 1st defendant 
and her friends were anxious to obtain the best possible legal advice 
“ to ensure that valid assept—assent sufficiert in law—of the kinsmen, 
a was obtained to the adoptiorf. This evidence renders it very proba- 
7 Blesthat-what the other witnesses said is true, namely, that when the 


e 
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Ist defendant first thought of the adbption she was not thinking of Krlahrayya 
any terms af all and that when she decided to adopt, her mind could, * ‘Reo 
not have beer influenced by any arrafigement subsequently cohe COR Gg 
There is thus a large body of evidence on this very important ° pitipar,s 
subject supporting the defence and this evidence i$ practically un- ary i 
contradicted. I say “practically” because, there, is one witness bba kyo, 7. 
examined for the plaintiff who professes to speak” from personal e 
“knowledge to the events connected with the adoption. He is 
Narasinga Rao, P.W. 113. The learned Judge. though believing 
him on certain points, is not well impressed with his evidence. He 
holds a University degree and I have to overcome a natural reluc- 
tance on my part to condemn him as a false witness, but I .regret 
to sdy that after very careful consideration I have formed the 
opinion that he is unworthy of credit. Though this witness’s 
evidence is relevant under this as well as other headings, it will 
be convenient to deal with it wholly at once. He is the sheet-anchor 
of the plaintiff’s case on adoption and I therefore propose to make a 
careful analysis of his evidence which relates to four points. First, . 
he asserts that Ramakrishga was physically and mentally unfit to 

* consent to the adoption on the 30th of January 1914. Ex. 15-A the 
writing which bears Ramakrishna’s signature, is dated the 30th, 
of January 1914 and is used by the defence as evidence of his 
consent. Can this witness be believed when he deposes that Rama- 
krishna was not in‘a fit condition og that date to accord consent? 
He himself attested that exhibit being the first of the attestors 
and now pretends that he did so, relying on he representation of e Z 
some servant (whose name he does not know), that Ramakrishna 
signed it. Secondly, Ex. 17 and 17-A, the settlement and main- 
tenance deeds, respectively, bear’ the date “the 16th of February 
1914. He deposes that they were actually executed between the 
6th and ;the 8th February long before the adoption. Hven the 
plaintiff on whose behalf he made this assertion seemed to” have 

“Ben taken aback; for, he would not go so far and admitted in his 
plaint that the documents were duly executed on the dates thev 
bore. In these two deeds the 2nd Defendant was described by a 
name which he took after the adoption and there is also a recital 
that he had been adopted. The witness says that he attested these 
deeds with the knowledge of the false recital. What is worse, at 
the time he attested them, space was left blank for inserting later 
the date of execution with the deliberate ohjett of creating false 
evidence. He obviously helped to bring into existence*a doou- 
ment which was intended to be post-dated. The learned Judge 
has disbelieved him on this point. Thirdly, he has deposed that, S 

» Ramakrishna was mentally and physically unfit tò take part in the . 
ceremony on the date of' the adoption. This evidence does not ° 
require serious notice, contradicted as it is by testimony of several 
respectable Witnesses, and the trial Judge,has disbelieved Him ats 
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Krishnayya in this respect. Fourthly, he deposes that the terms of othe adop- 
Rao * ton were settled oge month prior to it and it is this portion of his 
Rajab of" evideħçce that the plaintiff strongly relies on. The witness speaks 
«Pittaptr. ° to incidents. He says that D.W. 1 told him that he asked 
Valkat- Ramakrishna to’ give his boy in adoption to the 1st defendant, but 


ubba-Rao,J. that he (Ramakrishga) summarily rejected the proposal saying that 
"i e he was not willMg. Intidentally, I may remark that if this evidence 

is true, it helps the defence very materially. Next he deposes thate 
fle waa casually present at a conversation between D.W. 1 and the 
2nd defendant; this, he says was before the 10th January. He then 
S heard D.W. 1 tell the 2nd defendant that the lst defendant was 
willing to adopt only if certain conditions were complied with, 
namely, that the 1st defendant was to have half the estate andethat 
the 2nd defendant was to marry the lst defendant’s niece.. The 
> boy refused to abide by these terms. On this very important occa- 
sion, besides the witness there was nobody else present- Then we 
pass on to the next stage. The 2nd defendant consulted the wit- 
ness as regards the proposed adoption and the latter’ gave him the 
sage advice “something was better than nothing,” urging him to 
accept the terms. Thereupon, the 2nd defendant mentioned to 
D.W. 1, that he was willing. At these interviews again nobody 
was present excepting the witness. Even as regards the loan from 
the Rajah of Venkatagiri the witness had something to say; he 
` heard of it long before the adoption. Thus we see that om every 
material point connected with the terms, he supports the plaintiff 
© by his evidence. Whgreever it has been possible, he has been shown 
up, as in the case of Ex. 15-A ,17 and 17-A. His part in them on 
his own showing, to say the least, does him little credit, He was 
a tutor to the sons of? Ramakrishna including the 2nd defendant. 
He started on a small salary of R3. 35,°which was later raised to 
Rs. 50. »To give an air of probability to his version, he found it 
necesgary to say falsely, that he was also the Private Secretary of 

the late Ramakrishna. For holding that important post he receiv? ~ 
ed a grand sum of Rs. 10 a month in addition to his salary as tutor. 
He was confronted with his signatures showing that he received 
only Rs. 50, the tutor’s salary, and he invented the story that he 
gave two sets of receipts, one for Rs. 50 and the other for Rs. 10. 
i How comes it that this man who was in the service of Ramakrishna 
figured a8 an important witness on the plaintiff’s side? The story 
is graphically told tn the evidence of the 2nd defendant, which I 
entirely Believe. s 
$ ~ After the adoption, Narasinga Rao accompanied the 2nd de- 
. endant to Undoor. Finding that the young man had come into a 
e latge estate, he offered his services as Manager and demanded that 
“ he'should be permitted to take the profits less what was required 
by. the second defendant for himself and his family or in the alter- 
native Should be paid a fixed salary of Rs. 500 a month, To carty 
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out this design, he proposed that the second defendant should sepa, 
rate himself from his mother and that a new building should be 
constructed,at Gollaprolu where they were to ‘take up residence.. Mh 
- addition, he wanted a loan of Rs. 4:000 for himself. TÅ secon 
defendant did not agree to these absurd terms eand the relationg 
between them became at once strained. The witness, it must, bg 
noted, has been unable to wholly deny in*his crdes-examination af 
least some parts of this episode. On the, strength of the testimony 
of a man of this kind, it is impossible to reject the whole bodyeof 
affirmative and cogent evidence adduced by the defendants in fẹ 
gard to this point. Pe ai ab er ayy 
I have dealt with the evidence relating to the terms.at same 
length as the so-called arrangement has been made the target,for 
a very spirited attack on the part of the plaintiff’s learned vakil; . 
What then is the result of this evidence? It unmistakably 
shows that the adoption had a distinct origin independent of the 
terms qnd that the transaction as originally conceived by the first 
defendant Was an adoption pure and simple unattended by an 
conditions. It further shows that as the day of the adoption Was 
approaching, the first defendant wanted to have an arrangement 
made regarding payment of her debts. Being aware that the would 
not be legally binding on the boy, she desired to get an undertaking 
from him that he would discharge them. This was a natural! nay, a 
proper desire on her part as she regarded the debts,as morally 
binding on her though they were*not legally binding on ghedestite 


E- 
mi ae 


with which she was parting. The sugggstion that: the first Wo 


fendant was to take half the estate emanated from the second de 
fendant who was anxious to retain his half unencumbered: by debt 
—a fact which shows that the arrangeméht was not, and” could hét 
have been a device plinned by the widow and her relations’ to 
secure any portion of the property. oe Pe as 

As I am dealing with the question of the ‘widow's ifidtivéd “T 
may notice here another contention urged by the plaintiff; He 
alleges that the Ist defendant applied to him for a loan:!'(oein 
present) of about two lakhs, that he failed to comply‘ with that 
request and that she made an adoption with a view to spit&:hith 
{see paragraph 9 (ii) of the plaint). The Ist defendant ‘dénies 
that she made any such request and to disprove this allegatign the 
plaintiff has filed Ex. EE to EE-8 which are said either to’ tortali 
her signature or to be in the handwriting of P.W. 22, her nephew, 
generally employed by her to write her letters. In nafy- opinion, it 
would be sheer waste of time to try to decide regarding the genwine- 
ness of these letters; for, independently of them there is the eyid- 
ence of the plaintiff and of his Diwan, P.W. 111 (which may: be 
accepted) to the effect that there was quch a request. The plaih- 
tiff has sought to make out that tilf the 3rd or the 4th of: Januasy 
| 1914 thé Ist defendant had hopes of getting money frém htfobit 

e e e 
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on or about that date she became decisively aware that “no help 
would be forthcoming and that thereupon the Ist defepdant, dis- 
pleased ith his conduct and in brder to spite him, begam to arrange 
Tor ar®adeption. I am clearly of the opinion that the plaintiff has ` 
not made out this‘case. The evidence of Mr. Krishnaswgmi Chetty 
to which I have referred, shows beyond doubt that more than two 
months before the adoption he was interviewed regarding it by 
D.W. 1 and D.W. 27. The interview would thus be about the middle 
of"December 1913 and therefore some weeks prior to the 3rd or the 
4th of January 1914. Further there is evidence that is uncontradict- 
ed, that even a year before the adoption Ramakrishna was approa- 
ched with a request to give his son. Granting that the Ist de- 
fendant did apply to the plaintiff for money, the latter has signal- 
ly failed in his attempt to show that that incident and the adoption 
are related to each other as cause and effect. 


- From these findings it follows as an inevitable conclusion, that 
the. 1st defendant was not influenced in her decision by gny mdirect, 
improper, or corrupt motives and that the terms which ended in the 
arrangement, far from exercising an ovesriding influence on her 
mind played no part at all as an inducing factor in pues about 
the adoption. 


I find it difficult to arrive at any other conclusion on atte evid- 
ence on the record, which, as I have said, is practigally alone way. 
But the contention of the plaintiff’s learned Vakil amounts to ask- 
ing us‘to base our finding on speculative reasoning, rejecting the 
whole body of positive’and direct testimony. He asks us to say 
that it is more probable that the widow’s Act was selfish and she 
was actuated. by fraudulent motives. I fail to see why. we- should 
refuse to.act upon the evidence in tht case, and: in- the absence of 
compelling circumstances, assume without warrant, that the widow 
was. actųatêd by improper motiveS. 


` In’considermg whether the conduct of the lst cetera was 
fraudulent and whether the adoption was made for a corrupt 
purpose, the observations of the Privy Council in Bhasba Rabtdat 
Singh v. Indar Kunwér, I.L.R. 16 Cal. 556, will be found very 
useful. It is unnécessary to state the facts of that case, but I 
would call special attention to the observations of Lord Mac- 
naughten at*page 564. 


I may conclude thy discussién of this part gf the case with 
a few remdrks as to whether the widow had really debts to dis- 
charge. The only evidence on the point is that adduced by the 
defénce. The parties took up extreme positions, the plaintiff con- 
ending that the 1st defendant had no debts to pay at all, and 
the defendants, that the debts were wholly those af the 1st defend- 
ant. The theory of the plainfiffs, that the brothers of the 1st de- 
fendamt réquired the money for redeeming the Oratla state, has 
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completely broken down. It was.suggested that the money was 
wanted for that purpose, but this suggestion had to be abandgned, 
as it was°glear beyond doubt. that the money when raised wis 


+ really not utilised for redeeming that estate. As there 4 fepeat 


ed reference to Oratla in the evidence, I may with advantage state 
a few facts regarding it. Sitaramayya, the 1st defendant’s bro- 
ther, purchased Oratla subject to a mortgage. he Rani of Tung 
the mortgagee filed a suit in 1910 for recovery of about 7 lakhs 
of rupees by sale of Oratla. Sitaramayya pleaded that only® a 
sum of about rupees twenty thousand was due, but was apparently 
prepared to pay about 2 lakhs of rupees and redeem the property. 
The Court ultimately declared that the amount due was about 
5 lakhs. The suit was actually disposed of in December 1915. The 


by 
Krishnayya 
Rao 


© v. 
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upshot was that Oratla was not redeemed and no money was ° 


required for payment in that connection. These facts are not 
denied and it follows ftom them that the money borrowed from 
the Raja of Venkatagiri, ta, whatever use it was put, was certainly 
not utilisedefor redeeming Oratla. At the time the money was 
raised, the mortgage suit was still pending and there is no evidence 
that there was any atterfipt to compromise it by payment of either 
24 lakhs or any part of it. The tangible case put forward by the 
plaintiff having been thus disproved we are left to infer the truth 
from the only evidence on the record, that adduced by the defend- 
ants The Ist defendant and her witnesses say that it was used for 
paying off her debts. The fact stems to be, that the wydow was 
freely spending moneys on behalf of her brothers and that as she 
was prepared to support them and treat them with great liberality, 
when moneys were bofrowed it was her credit that was usually 
pledged, whether the party borrowing wastherself or one of her bro- 
thers. The parties themhselvés “making no distinction between the 
debts of the one and the debts of the other, it is impossjble for the 
Court to apportion the amounts. “How loose and inexact the ideas 
of the parties were on this point, will appear from the following 
extract from the evidence of Sttaramayya :— 


“‘That loan (from Venkatagiri) was borrowed for the purpose of 
discharging the 1st defendant’s debts alone pay 


The debts which 1 mentioned as lst defendant’s debts are ; partly 
borrowed in her own name and partly in our names. . .. Whene®er I 
borrowed moneys for her | always obtained her Previous permission to do so.” 


This is said in examination-in-chief. When pressed regard- 
ing details in cross-examination, he admitted that Several debts of 
his were paid off out of the money raised, and significantly added : 


“The Ist defendant dischaged most of the above debts. Most of thee 
above documents were exetuted by me or my glder brother or by Venkiah* 
whoever happened to be present . . “They were executed for her, (lst 
defendant ’s? purpose aud she would pay us not only from thes® borfowed 
e >. 
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monies and also other funds of heys. She would give us as muah of the 
‘borrowed monies as she liked.?? 


seks Ek padi that 4s the Ist defendant ol a woman, 
Wa énsisted upon the signature of himself or his brothers. It’ 
ig unnecessary to" give further extracts from the evidegce on this 
point. The defence thus makes no secret of the fact that some 
debts that were paid off were those incurred in the names of Sita- 
rartiayya and his brothers; but it relies upon the fact that the widow ° 
cise to treat the debts as her own debts by her uniform conduct 
in ‘this respect. The mortgage in favour of Venkatagiri was exe- 
cuted'by the defendant as well as her brother, but from this fact 
it is difficult to make any inference. My conclusion therefoce ‘s, 
that during a long period prior to the adoption the 1st defendant 
tame to regard her debts or those of her brothers’ indiscriminately 
as binding upon herself and they were paid off from the moncys 
raised under Ex. 18 from the Raja of Venkatagiri. 


ITI. Was Ramakrishna physically and mentally fit.to thke pari 
th ‘the ceremony of adoption? 
a That Ramakrishna’s state of mind 6r body did not prevent 
him from taking part in the adoption, there can be no doupt. 
D.W. 1 says that the ceremony took about half an hour, that Rama- 
krishna took the hands of the boy and placed them in the hands of 
the Ist defendant and that he was capable of perfgrming and under- 
standing the effect of that act. his evidence receives support from 
e ê mass of other evidence including that of very respectable and dis- 
* interested witnesses. Mr. Krishnaswami Chetti, D.W. 9, for in- 
stance, says that the ceremony was attendtd by several influential 
imen including himself. eHe gives very detailed evidence to show 
that, Ramakrishna took an intelligén® partein the adoption. Nara- 
singa Rao, P.W. 113 (who by the way, does not say he was pre- 
Sent ate tfe adoption) seriously suggests that Ramakrishna was 
unfit. . The learned District Judge has recorded a finding againste 9 
the plaintiff and although the Lower Court’s time was much taken 
up with this point, in this Court the plaintiff’s vakil has addressed 
to us only a lukewarm argument. The plaintiff sought to make 
out that Ramakrishna was practically dying that day and in this 
attempt he has completely failed. As a matter of fact, he lived 
for*several- weeks after the adoption. I must therefore hold that 
Ramakrishna was bath physically and inentally ft to take pact 
in the cergmony of adoption and that the ground urged by the 
plaintiff in this respect fails, : 
., 4 IV. The consent of the Sapindas.—I have now to consider 


: tHe very important question of the consent of kinsmen to the adop- 


tion. The nearest sapindas of the first defendant were the p'untiff 
and Ramakrishna, kinsmen of equal degree, both being sons of her 
huskand‘ brother, the late Raja of Pittapur. Ramakrishna assented 
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to the adoption, whereas the plaintif withheld his consent. The fact ki aes 

that the ngarest kinsmen are two in number psecludes the possébiljty ° Rao 

of there being a majority either fof or against the adoption,” “oe wick P 
It is contended by Mr. Ramachandra Aiyar for the d@fence, that njala i 

in such a.gase the consent of one sapinda validates the adoption. In aka: 


any event, he urges that the dissent of the plaigtiff may be ignor- subbą Rao, J. 
ed, as he was influenced by selfish, corrupt and Improper motive’, A 
He raises a further contention, namely, that when a man 

sons, the latter equally with their father fall in the group of the 
nearest sapindas. Applying this rule to the facts of the present 
case, it is alleged that a majority of the nearest sapindas consented 
to the adoption as Gangadhara Rama Rao and Rajagopal’ the sons 
of Ramakrishna are among those who gave assent. Mr. Alladi. 
Krishnaswami Aiyar for the plaintiff answers these arguments by 
contending, first, that when there is an even number of sapindas 
who are equally divided in opinion, there can be no valid consent 
and in econsequence no valid adoption. He secondly urges that in 
any event if the dissenting sapinda is not actuated by corrupt or 
malicious motives, his dissent becomes material and maintains that 
the refusal to consent on the plaintiff’s part was not due to such 
motives. 

It is thirdly contended by the plaintiff that the consent of the 
natyral father, though he be one of the nearest sapindas, does not 
count and that accordingly Ramalerishna’s consent must’ be ignored. 
The fourth point taken by him is, that the position of Ramakrishna | 
who is an adopted son is in this respect*inferier to that of the ° 
plaintiff who is an awrasa son. It is fifthly urged that the Ist 
defendant’s application for the consent ofethe plaintiff was not bona 
fide and therefore badeand it 1s further argued that, if the appli- 
cation is itself bad, it is needless to go into the question of consent. 

l shall now proceed to congider the points, of fact as well as 
of law involved in these various propositions :— 

(1) Was Ramakrishna disqualified to give consent by reason 
of his being the natural father of the adopted boy? 

It is now settled law that the consent of the nearest sapindas 
validates the adoption: There is no authority for the position that 
the consent of a sapinda may be discounted on the ground that he is . 
the natural father of the boy. It is well known that the adoption 
of a boy from among the sapindas is generally regarded as a 
particularly good act. While the adoption of a sapinda’s son is 
favoured, it cannot with reason be argued that thé consent of that 
very sapinda must be ignored. The two positions are somewhat 
irreconcilable. Further, the rule which enjoins that the sapindas 
should be consufted, aSsumes that they gre capable of viewing tHe 
question impartially putting aside stlfish and improper considera- ° œ 
tions. lif one sense, are not the neagest sapindas theSvery men 
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who are incapable of forming an honest judgment? If there be 
ng adoption, it is on them that the property of the last male holder 


~ in the “kata course devolves." They help to defeat this valuable 
fight Ot 


eirs by consenting to an adoption; but the law proceeds 
upon the footing “that the sapindas can take a dispassignate view 
of the question ang form an honest and intelligent judgment. Thus 
though it is to thé interests of the sapindas generally to refuse, it is 
assumed that they will consent, when to withhold assent will be a 
bréach of duty. Similarly, though it is to the inferest of the natural 
father to consent, it may be assumed that acting honestly he will 
refuse to consent, if the circumstances make that course of action 
necessary. As I have said, it is of the very essence of the tule of 
consent, that the sapindas are presumed to be capable of forming an 
honest judgment, although in the very nature of things they are 
interested parties. Further, if the motives are to be taken into 
account at`all, it must be borne in mind that the statement that a 
father is interesed in consenting to his son’s adoption, is buf a hali 
truth; for, while by the adoption the son gains, the fatlter undoubt- 
edly loses as by his consent he destroys the possibility of himselt 
succeeding. I cannot therefore accede to the proposition that the 
boy’s natural father is as such, incapable of giving consent. 
Having thus cleared the ground, I shall now proceed to consider 
whether the consent of Ramakrishna may be discounted on any spe- 
‘cial grounds. I have already discussed the manner in which R4ma- 
krisn¢ approached the question of adoption. The evidence of Mr. 


æ Krishnaswamy Chetty on this point I have set forth, Ramakrishna 


felt that the 1st defendant belonged to a faction opposed to hin 
and did not at first look with favour on the proposal. The Maha- 
raja of Venkatagiri, his” brother, whose advice he was wont to 
treat with great deference, was from the” start in favour of the 
adoption. Ramakrishna was willing to abide by his brother’s advice 
and finatly agreed*to give away his boy. That he deeply weighed 
the pros and cons, appears from his conduct. After deliberation, 
he went up to Mr. Krishnaswamy” Chetty and formally informed 
him that he had made up his mind and was willing and requested 
him to inform Venkatagiri accordingly. It is very probable, as 
spoken to by some witnesses, that it was on account of this pre- 
judice of Ramakrishna, that Venkatagiri suggested the alliance to 
which reference has been made. It was a shrewd and practical 
suggestion, that if the 2nd defendant married Seetharamayya’s 
‘daughter, the alliance would produce harmonious relations betwecn 
the adopted boy'and the Ist defendant’s relations. The Ist defend- 
anf also speaks to this hesitation on the part of Ramakrishna. He 
edid not easily consent (to use her own words) “as I was living in 
Pittapur and the boy would be in the midst*of engmies.” She pro- 
ceeds to say that.. when she ‘assured him of the boy’s safety he 
agreed. #tis noteworthy that even Narasinga Rao has had to refer 
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to this initial reluctance on the part of Ramakrishna. In this con- 
nection, it must not be lost sight of, that when Ramakgishna gave 
his consenteon the 30th of January, the 1st defendant wasestill At 
Undoor and there were no terms in contemplation. In Mstussing 
the motives of Ramakrishna, this fact becomes very material as it 
shows that, he could not have been infiuenced by” any extraneous 
corisiderations. It is unnecessary to pursue this matter further. Iz 
is proved beyond doubt that Ramakrishna did not start with a bias 
in favour of the adgption and that whatever may be the law on the 
point, he was personally not disqualified to be consulted or to give 
advice. 

Then there is the fact that Ramakrishna had several sons and 
that by consenting to the adoption of one of them, while he may , 
probably be conferring an advantage on that particular son, his act 
operates to the detriment of his other sons, as ıt destroys their rever- 
sionery tight of succession. 


It ts well to bear in mind in this connection that when Rama- 
krishna gave his consent, he was conscious of the fact that he occu- 
pied this dual positioneand framed his reply accordingly. In 
Ex. 15-A, the letter of consent, he states first that he consents to the 
adoption and secondly he states that he consents to his son being 
adopted. I therefore reject the plaintiff’s contention on this point. 

e(2) Is the ppsition of an aurasa son superior in this respect to 
that of an adopted son? * 

For insisting upon the consent of the sapindas generally, various œ 
reasons have been suggested by the Judicial Committee; but ihe 
reason for requiring thé consent of the nearest among: the sapindas 
is, that it is their reversionary interes that is affected by the 
adoption. The more récent*decisions of the Privy Council have 
placed this matter beyond doubt, (see Kesar Singh v. Secretary of 
State, ILL.R. 49 Mad. 652 at 673*to 677). In regard to lineal suc- 
cession, the right of an owrasa son is undoubtedly greater than that 
of an adopted son, but in regđrd to their reversionary right they 
stand upon an equal footing, as when the succession opens upon 
the widow’s death, they take equally. As the sapinda’s right to 
be consulted depends upon the measure of their proprietary (or 
quasi-proprietary) right, it stands to reason that in regard to con- 
senting to an adoption, the position of the aurasa son anê the 
adopted son must be alike, their rights to» property being equal. 
I cannot therefore accept the contention of the plaintjff's learned 
vakil on this point. ° 


(3) When a man has sons, do the latter equally with me 
father fall in the group of the nearest sapindas? 

Mr. Ramacleandra‘Aiyar for the Gefance contends that, although 
as a general rule the nearer sapinda excludes the more remote, an 
exception? must be made in the tase af a father and ht. softs, the 
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term sons including the grandsens. I do not think that ọn prif- 
ciple, this ppsition is sound. If the consent derives its force from 
a®*member’s position in the family, the father decidedly occupies 
a place #ejatively of greater importance than the son and the latter 
must on that footing yield precedence to the father. If, again, 
the question has’ to be decided with reference to rights of property, 
the father succeefls as feversioner to the exclusion of the son— 
which is inconsistent with the theory of the father and the son 
falling alike in the same group. To test the correctness of Mr. 
Ramachandra Aiyar’s position, let us take a concrete case. Tf 
A, B and C who are brothers happen to be the nearest sapindas, 
A having four sons, his branch has, on this theory, five votes as 
against the one vote of B and the one vote of C, the two latter 
having no sons. This ilkistrates the unsoundness of the position 
as such a result could not have been intended. The learned vakil 
relies upon certain passages in the judgments of the Judicial Com- 
mittee, where their Lordships, without having their attentiog called 
to this point, and without adverting to it, have castrally, while 
describing a group of sapindas, included in that group, the father 
as well as the sons. (See V eerabasavaraju v. Bala Surya Prasada 
Rao, 1.L.R. 41 Mad. 998:45 LA. 265: Adusumilli Krisinayya v. 
Adusumilli Lakshmipatht, I.L.R. 43 Mad. 650: 47 LA. 99). It is 
not, in my opinion, right to infer from these passages that their 
Lordships intended to lay down a rule which runs counter to*the 
principle eepeatedly recognised, by them. I must therefore reject 


@the contention on this yrged by the defence. 


, (4) Was the plaintiff justified in refusing to consent? 
` The plaintiff in his reply Ex. EE-11, dated the 11th February 
1914, has very fully set forth his reasons for withholding consent. 
It is a carefully prepared document, drafted under legal advice and 
the reasgns*mentioned in it mustebe closely examined. They are: 

(a) The Ist defendant’s object in making the adoption was 
to spite the plaintiff as he refused epecuniary help. 

I have already discussed this point and shown that there is 
no substance in this complaint. 

(b) The plaintiff next refers to the loss that may be caused 
to him. He admits in his cross-examination that the loss adverted 
to is ‘the prejudice to his reversionary right. He also admits that 
the estrangement between himself and the 1st defendant dates from 
the adoption, That the plaintiff regarded the 1st defendant as his 
enemy on accouht of this adoption, there can be no doubt. He 
say$- so expressly in his evidence and we have also the fact that, 
immediately after the adoption, he caused three criminal prosecu- 
tions to be filed against the Ist defendant ard her prothers, which, 
however, ended favourably t them. There is not a shadow of 
justifeatipa for suggesting {hat the motive of the 1st defendant in 
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adobting, was to cause loss to the plamtiff. The refusal to consent, K ee 
because the reversionary interest of the sapinda,will be prejudiced.» * Rao 
can in no cirgumstances be justified. ° oa o ha ae i 
š (c) The fact that the boy is the son of Ramakrisfina, the Pitas p 
plaintiff’s “long standing enemy” is urged as the next reason. Portal 

The plaintiff here betrays that he is actuated by‘a selfish motive. , jaka 
sIhe result that a sapinda must be consulted, rests on the theory, that . 


he is able to subordinate his own interest and bring to bear a calm? 

and. reasoned judgment. His enmity to Ramakrishna is a matter 

personal to himself and does not affect the widow whose interests > 
he is supposed to be safeguarding. In his evidence, the plaintiff 

further amplifies this ground of objection. He asserts that he 

objected to the adoption as the boy belonged to a family which ° 
denied his legitimacy. In the first place, no blame in any event ~ 
attached to.the-boy; for, he had never denied the plaintiff’s status. 

Further, the 2nd defendant, being the plaintiffs’ brothers son 

was already ea member of the plaintiff’s family. There is 

no question of introducing, a stranger and the objection 

is therefore wholly futile.* As a fact, the adoption had the effect 

of removing the 2nd defendant one degree further from the 

plaintiff. As Mr. Ramachandra Aiyar pointed out in his power- 

ful argument, the plaintiff seemed to say “I am concerned only with p 
my legitimacy and „nothing else matters to me.” The very idea 

ithat the adoption was to be of onè, “whom he considered to, be ehis 

enemy was repugnant to him and his mind became clouded and he a 

could no longer be trusted to arrive at a proper decision. The iad 
ground urged is thus frivblous and shows that the plaintiff having 

first made up his mind to oppose the adoption, was seeking reasons 

to justify his refusal. e œ?’ i 


(d) The plaintiff next complajns that the lst defendant did 
not not care to personally interview him. This is 4gain a palpably 
` ghsound reason. The Ist defendant wrote to the plaintiff on the 
2nd of February asking for consent. The wording of the letter is 
unobjectionable and the plaintiff admits this in his deposition. As 
no reply was received the 1st defendant sent a reminder on the 7th 
of February. Was there a duty cast upon the widow to personally 
approach the plaintiff? There is no doubt that the Ist defendagt j 
was aware, as the plaintiff was, that he would treat with disfavour 
any proposal to adopt. Having regard to the’ plaintiff’s position, 
the widow might well be reluctant to meet him personally “and pro- 
voke him to anger. ` There is nothing to compel a widow to put 
herself in such a position. On the contrary, if the plaintiff believedg `. < 
that there was any matter that could be cleared up by a personal œ 
discussion, it was apen tð him to suggest an interview to the Ist ° 
defendant. This reason is of a piece with the reasons already SU a y 
considered aftd must be rejected as ‘improper, eM 
e e 
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(e) It is next alleged that Ramakrishna’s consent wae purchas- 
„Ede for censideratiqn. That this is an entirely unfounded allega- 
*tion, ° e plaintiff has had to admit. This is indicative of the 
“ men of the plaintiff. In his anxiety to find reasons against 
the adoption, he*went the length of making aspersions against Rama- 
krishna whose integrity in this connexion has not been impeached. 
e The plaintiff sfys that’he heard that Ramakrishna received a few 
thousand rupees and gave consent and admits that this information 
Bas turned out to be wrong. I am afraid that little credit is 
due to the plaintiff even for this admission. His case in the plaint 
was, that Ramakrishna’s state of mind prevented him from com- 
prehending anything and that he was practically unconscious during 
this period. It would militate against that case to suggest *that 
Ramakrishna received a bribe. Tinding himself in this awkward 
position, the plaintiff gave up the charge of bribery and pressed 
the point that Ramakrishna was unconscious, This reason is thus 
admittedly unsound. 

(f) The next reason alleged by the plaintiff 18, that the 1st 
defendant entered into certain pre-adoption arrangements which 
had the effect of depriving the adopted son of a portion of the 
property. As Mr. Ramachandra Aiyar has pointed out, the soli- 
citude of the plaintiff for the 2nd defendant to whose adoption 
on personal grounds he was opposed, seems somewhat paradoxical. 
However this may be, I have glready discussed*and shown that the 
widowewas not influenced by any corrupt or capricious motives. 


7 æ By the 5th of February or so, it was decided that there were to be 


two arrangements which were afterwardg embodied in Exs. 17 and 
17-A. As the plaintiff wrote on the 11th there can be no doubt that 
the arrangements referred to in ehis letter are these two arrange- 
ments. The first thing that the plaintiff did on receiving the widow’s 
applicatien, was to depute mengo go about and collect facts regard- 
ing the proposed adoption. On the lst defendant’s side, there was , 
no secrecy maintained and the stamp papers‘ were purchased on 
the 6th of February for the settlement and maintenance deeds. If 
the desire of the plaintiff was to decide honestly, he might have 
scrutinized the real nature of these arrangements. He would have 
been well within his rights to ask the 1st defendant for particulars 
and insist upon obtaining fuller information. These steps he failed 
to také, and as things have turned vut the Court has had to decide 
the true character òf the transaction, and as I have already said, 
it cannot* be invalidated by reason of these arrangements. 

I do not * propose to deal in greater detail with the evidence of 
dhe plaintiff on this part of the case which I cannot accept as true 
in certain respects, as, for instance, where he a that he had heard 


* at that time of the loan,by Venkatagiri. 


(g) A further reason alleged was, that the ist defendant applied 
fot higconsent “merely for the sake of formality” aff not with a 
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desire toeobtain his consent. This, allegation was sought to be 


made good by showing that the adoption was first fixed for the 
Bth of Febfyary, then for the 13th. and finally for the 15th. “Te 
ss asked, if the lst defendant really sought the mind of the paentifl, e 


how could the adoption have been fixed for the.8th, before the 
plaintiff’s reply was received? The answer is two-fold. There is 


nothing to show that the dates were not tentatively ffsed, and second- , 


ely the dates might be fixed in the expectation that a reply would be 
received in the meantime. This objection is, in my opinion, alse 
bad. 

(h) The next reason refers to certain agreement between the 
late Raja and the 1st defendant’s husband. It is alleged that they 
had*the effect of forbidding an adoption. This requires separate 
treatment and all I need say at present is, that in my opinion this 
objection is also bad. 

These are the reasons mentioned in Ex. EE-11 and urged at 
the trial. { haye come to the conclusion that the plaintiff approach- 
ed the question with a biassed mind and rendered himself incapable 
to be a proper judge of thg transaction. I have come to the further 
conclusion that he was influenced by improper and selfish motives in 
refusing consent, and that the reasons on which he seeks to justify 
his refusal are utterly unsound. 

e (5) Is the application to the plaintiff for consent itself bad? 


In her letters asking for conserft, the Ist defendant tregted, the 
plaintiff with deference. Indeed, the plaintiff himself found nothing 
objectionable either in their tone or their Contents. This is ex- 
pressly admitted by him in his deposition, but at the trial it was 
discovered by his legal advisers that the pħintiff was not describ- 
ed in the letters as her*sapirfia—a circumstance which is quite 
immaterial. Then it is argued by Mr. S. Srinivasa Aiyangar, for 
the plaintiff, that in this suit the 1s? defendant denjed the “plaintiff's 
“ Status as a sapinda. This again seems to me to have no bearing on 
the question. When the plaintiff “attacked the adoption made by the 
1st defendant, she was justified in protecting hesself by urging every 
ground against him and the question of his parentage was, at any 
rate, not free from doubt, the Court on the previous occasion having 
given its decision against him. The denial of the plaintiff’s status 
having thus been made one of the main planks in the defence? it 
was too much to expect the Ist defendant and her witnesses to 
admit in cross-examination, that the plaintiff was a sapinda ard 
when his consent was sought for, he was regarded*as such. No 
weight can therefore be attached to the statements made in thts 
respect at the trial. Moreover, I am of the opinion that, when $ 
is shown that the widow has sought the advice of her kinsmen, 
the Court must not embark upon an enquiry as to what the motives 
of the widew are in seeking congent. A duty is cast WON ethe 
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widow to apply for consent.and, when she performs dhat duty, 
her act cannot be questioned on the ground that her motives were 
“bad. ə The Privy Council has held that, even when it is known 
e thate#egapinda if asked will refuse, his consent must be sough?. 
This by analogy shows that it is immaterial to enquire whether the 
widow intendtd to abide by the advice, when given,” or not. In 
any event, on We facts, I am satisfied that there is no force in the 
argument that the Ist defendant treated the application to the 

plaintiff as a mere formality. 
(6) Is the consent sufficient? 
I have now reached that stage in the discussion, when I may 
conveniently deal with the question of sufficiency of the consent, 
measured by quantity. The plaintiff as well as Ramakrishna’ are, 
as I have said, sapindas of the same degree, both being the sons of 
the late Raja, the brother-in-law (husband’s brother) of the adopt- 
ing widow. Ramakrishna has given his consent, whereas the 
plaintiff has not. The question is, is this consent sufficient? The 
foundation of the doctrine of consent is, that it affords evidence 
“that the act is done by the widow in the proper and bona fide per- 
formance of a religious duty and neither capriciously nor from a 
corrupt motive.” (See Ramnad case, The Collector of Madura 
v. Moottoo Ramalinga Sathupatht and Anandai v. Ranee Parvaty 
Vardani Nachear and Ranee Parvata Vardani Nachear v. Ayandai, 
12 M.I.A. 397). When cansent is efficacious tò validate an adop- 
tion, tHe Court has no direct concern with the motives of the widow. 
If the Court finds tle consent valid, it leaves alone the question 
of the widow’s motives. It is for the kinsmen who are called on 
to grant consent, to examine the motives and where it is found 
that effective consent has been granted, the Court will treat that as 
the decision of a domestic tribunal and will not trouble to canvass 
the propfiety of the consent. ow in regard to the sufficiency of 
the consent, the decisions of the Privy Council have laid dowa 
certain tests by which that point has to be determined. The case 
has been argued on, the footing that the plaintiff and Ramakrishna 
are the separated kinsmen of the widow’s deceased husband. It is 
now settled law that the authorization requisite to the validity of 
an adoption, is that of the nearest sapindas. It has also been held 
that it is.the duty of the widow to consult every member of this 
body, and if the wjdow fails to consult one of them, she cannot 
justify her’ omission by showing that she did not consult because 
she knew thatif consulted he would refuse. In this case, the near- 
gst sapindas were two in number and she consulted them both. The 
@rivy Council have also said that if a majority of the kinsmen assent 
e and one refuses, his objection may be discounted. (Veerabasava- 
raju v. Balasurya Prasdda Rao, 45 I.A. 265: LLR. 41 Mad. 998). 
The nge must on principle be ¢xtended to where the minority con- 
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sist$ of more than one (Kesar Singh, v. The Secretary of State for 
India, 1.L.R. 49 Mad. 652 at 675). The word ‘majority’ in this 
passage has*heen explained by the Privy Counéil as being a,‘sfib-e 
stantial majority.” (Adusumilh Kristnayya v. Adusumilli Løkahmi- e 
pathi, 47 L.A. 99: LLR. 43, Mad. 650). Now if the substantial 
majority refuse, the objection of the minority may be disregarded. 
This I take to be the effect of the decisions of tht, Privy Council. | 
*In such a case—as in the case where the kinsmen unanimously assent 
—the sapinda’s consept is irrebuttable proof of the propriety of the 
adoption. This rule of course is subject to a well known exception 
that the consent should not have been purchased. (Rammad case, 
12 M.I.A. and Karwnabdhi Ganesa Ratnamaiyar v. Gopala Ratna- 
mayar, 7 LA. 173: 1.L.R. 2 Mad. 270). It 1s the kinsmen that are 
adversely affected by the adoption and when they are satisfied and 
accord consent, the Court does not take upon itself to enquire into 
the motive’for the adoption or its purpose or object. The decisions 
of the Pavy Council also establish, that if a near sapinda is incap- 
able of forming a judgment, as in the case of a minor or a lunatic, 
his consent is not necessary. Similarly when it is proved that he 
is actuated by corrupt or malicious motives his dissent may be dis- 
regarded. Their Lordships also observe that the consent required 
is that of a majority of those kinsmen “who are capable of form- 
ing ap intelligent and honest judgment.” I have said that if a 
substantial majorify consent, the dissent of the minorit} may be 
ignored. “The question then arises, what is to be the positidh where 
the assent is that of a bare (as distinguished from substantial) 
majority? Then again, if the number of the nearest sapindas is 
even, what is to happen if they are equally divided? The Privy 
Council has so far not had any éccasion to make a pronouncement 
on these matters. But from the priniciples laid down by that tri- 
bunal and from the reason of the fhing, it seems to follow that the 
Court will in such cases be called on to decide the propriety or the 
bona fides of the dissent. The dssenting kinsmen are not required 
to justify their assent; for the adoption is aemeritorious act and 
it is presumed that the assent was properly given. It must be 
borne in mind that I am now dealing with cases where either half 


the number of the kinsmen or a bare majority of them have grant- 


ed consent. If it is proved in such cases that the dissenting kins- 
men were actuated by corrupt or malicious motives their dissent 
must be disregarded; but the difference between there being an 
unanimous vote or a vote of a substantial majority and the cases 
under consideration, is, that in the former the dissent is summarily 
ignored without the Court going into the question of the prepriety « 
or otherwise of the disstnt; whereas in the second set of cases the” 
Court has to find before discarding thé dissent, that it was actuated 
R°-118 "6 N 
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à by corrupt or malicious motives. Although, here again the Court 
naka sigs has no cogcern with the motives of the widow, they indirectly come 


»%  . {nto netice when it has to judge of the bona fides of fhe dissent- 
 aPittaper fOr, AY have pointed out, it is within the province of the kinsmerw 
to go into the widow’s motives in deciding whether they shall give 
‘gabba Rao, J. OT withhold “consent., 

A ° In the preseht case, the sapindas being equally divided in opinion, 
on the principle I have stated, it becomes necessary to examine” 
whether the dissenting sapında was actuatedeby corrupt or mali- 
cious motives. In discussing the evidence I have shown that the 
plaintiff refused from indirect motives and on personal grounds. 

In’ Parasara Bhattar v. Rangaraja Bhattar, 1.L.R. 2 Mad. 202. 

* where there were two sapindas standing in the same degree of rela- 

— jonship, one of whom assented and the other refused, Turner and 

es, JJ. upheld the adoption on the ground that the refusal was 

due to improper motives. This 1s a very important case, because 
on my finding it is on all fours with the present. The dissenting 
sapinda in that case is said to have “refused” from interested or 
improper motives or without a fair exercise of discretion. 

In this connection I may also refer to Subrahmanyam v. Ven- 
kamma, I.L.R. 26 Mad. 627, (affirmed by the Privy Council in 
Venkamma v. Subrahmaniam, 34 I.A. 22). There were two 
sapindas ef equal degree, one of whom gave assént to the adoption 
and the ether was not asked. Benson and Bhashyam Aiyangar, JJ., 

© held the adoption invalid and made the following observations which 
are releyant to the present purpose:— 

“If she had appli¢d to him for his assent and he had with- 
held the same, with or without *assignigg reasons and she had 
nevertheless made the adoption relying om the assent of the 3rd 
defendantealone, we should have been in a position to decide whe- 
ther the plaintiff” had withheld his assent properly or improperly, 
and capriciously.” 
` "a This passage implies that if the sapinda had been asked and 
refused, the Court would have considered his reasons and if they 
were improper ignored his dissent. It has been contended by Mr. 

* Krishnaswami Aiyar that the refusal must be due to corrupt or 
ictous motives (see Krishnayya v. Lakshmipatht, 47 LA. 99 at 

i ). The Privy Council in using those words did not mean to 
exclude motives such as those described in J.L.R. 2 Mad. 202. In 

4 Nagarampalli „Kamesom v. Nagarampalli Batchamma, (1914) 

“ek M, W.N. 620, Wallis and Sadasiva Aiyar, JJ., held that the refusal 

- was bad because it was unreasonable. In Venkatapathi v. Pun- 

*namme, (1915) M.W.N. 236, it was held by Wallis, C.J., and 

i Hannay, J., that where à sapinda refused from” grounds personal 

.. to, simsy the refusal could be ignored. They obsesved that a 

e 


e 
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reversioter “must act'with a deliberate consideration of Wfat is 
for the benefit of the family.” In Venkataramp Raju v..Papamma 
TL.R. 39 Mad. 77, Sankaran Nair and Spencer, JJ., heldethat a 
‘sapinda should have due regard “for the benefit of te@ family 
especially that part of it which the widow represents.” Judged by 
these various tests, the plaintiff’s refusal was bad and must be 
discarded. . 

In the view I have taken, it is unnecessary to disouss the 
elfect of the consent of the remoter kinsmen obtained by the fst 
defendant. 


V. Undertaking not to adopt and prohibition to adopt. 


"Mr. Alladi Krishnaswami Ayyar has raised the contention 
that the 1st defendant is bound by the covenant on the part of 
her husband contained in Exs. O and O (1), not to make an adop- 
tion, but; beyond merely raising the point, has not supported it 
by any,argument. His contention was overruled by the Lower 
‘Court and, “as the learned vakil has not argued the point, I do 
not propose to discuss it, and I must hold that this objection fails, 


It is next contended that in any event, from the covenant, it 
may be implied that Venkata Rao prohibited his widow from adopt- 
ing. Whether the husband prohibited the adoption, is a question 
of fact. When the prohibition is not express, it must be shown by 
clear and unequivocal evidence, that the conduct of the husband 
leads to’ an irresistible inference that he desired his wid&w not to 


make an adoption. If the facts are cons®tent with the opposite ™ 


hypothesis, the Court will be very slow to infer that the husband 

forbade the adoption, an act necessary togthe salvation of his own 

soul. In Malgauda Powagaudé v. Babaji Dattu, I.L.R. 37 Bom. 

107, a prohibition wag inferred from clear dispositions made in 

regard to property, dispositions mconsistent with an uftenfion’ that 
e an adoption should be made. The learned Judges observed : 


“ As it stands, the will makes LP complete disposition of all the property 
in favour of the daughters. There is no propesty left upon which an 
adoption can take effect * * * Not only was there a complete bequest 
of the whole estate to the daughters, but the widow was in terms prohibited 
from disposing of the property to any one except the daughters.’’ aoe 


In this case, there is no evidence that Venkata Rao intaia 
not to make an adoption notwithstanding his undertaking, much 
less, can an intention be reasonably imputed to him, to prohibit 
an adoption by his widow subsequent to his death. It is worthy 
of note that the late Raja, the father of the plaintiff, did mot < 
consider himself bound by his promise not to adopt (for thgamder. 
taking is mutual) and that he was the first to infringe this covenant, 
for he adopted Ramakrishna long before the lst defendant made 
the adopton in question. In my opinion this ground ako fails. 


subba Rao, J. 
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Itis unnecessary to deal s¢parately with the arguments of the 
District Judge. I think I have sufficiently indicated my geasons for 
not acfepting them. I may oBserve that the view of the Lower 
Court *is*mot entitled in this case to that weight which we should ¢ 
generally attach tò the opinion of a Court of first instance, for some 
of the most” important „Witnesses were examined on commission 
«D.W. 9, Krishnåswami ‘Chetty and P.W. 113, Narasinga Rao) and 
even the 1st defendant whose evidence was taken by the Judge, ° 
was behind a purdah when she was examined. The Lower Court 
did not thus have an opportunity of seeing the witmessés or noting 
their demeanour. I therefore hold in regard to the issue relating 
to the adoption, that the plaintiff fails. This would be sufficient 
to dispose of the appeal as on this finding the appeal must “be 
allowed, but I shall consider also the other issue in the case as it 
Has been fully argued before us. That issue raises the question 
of the plaintiff's parentage. As I have said both his paternal and 
maternal origin has been disputed and the points to be decided there- 
fore are,» whether the plaintiff was begotten by the late Raja and 
whether Mangayamma, his alleged mothes, gave birth to him. 

On behalf of the defendants an application was made to admit 
evidence of witnesses who were examined in the previous suit. At 
the conclusion of the arguments on that point we gave a ruling that 
that evidence was inadmissible and intimated that we would state 
reasons in "the final judgment inethe case. The following order, i 
then prefared but did not read in Court and is now embodiéd in this 
judgment :— 

Order on C.M.P. No. 554 of 1921 (fo admit documents) in 
Appeal No. 62 of 1921. e 

` The question raised is in regard %o the admissibility of certain 
evidence ugder section 33 of the Evidence Act. The facts so far as - 
they “have a bearigg on the pres@nt application, may be briefly set 
forth. Before this suit, there was an earlier action and the defend- e 
ants ask that certain depositions of*witnesses in that suit, should be 
received as evidence in the present suit. Gangadhara Rama Rao, 
the late Raja of Pittapur, adopted Ramakrishna in 1873, and died 
in 1890 leaving a will. In 1885 a son was alleged to have born to 


“him who is the present Raja of Pittapur. After the late Raja’s death, 


Rarflakrishma instituted the previous suit, O.S. No. 6 of 1891, 
against the present Raja and the Court of Wards claiming posses- 
sion of the, properties of the late Raja, which after his death, had 
been taken pogsession of by the Court of Wards. The present 
Raja relied upon his being the son of the late Raja and also upon 
a*l made in his favour. The case ultimately went up to the 
Privy Council and it was decided that the present Raja took the 
properties under the wilf in question and the other point regard- 
‘ing. ake, pies was left undecided, i | 6 
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Now? let us turn to the facts øf the present case. The late macaw 


Raja had qa younger brother named Venkata,Rao to whom ghey ? Rao 
former granted the Gollaprolu Estateout of the Pittapur zammdari, e 7. 

or his maintenance subject to terms-with which we are dhf now? kantot À 
concerned. , Venkata Rao died in 1871 leaving tHe 1st defendant ae 
his widow surviving him. In 1914 the Ist defendant adopted the date a) 
2nd defendant, the natural son of Ramaktishna, ànd the present « b 
“Raja has filed this suit for the setting aside of the 2nd defendant 5 ; 
adoption claiming to be the presumptive reversionary heir ot 

Venkata Rao. 


The plaintiff’s title depends upon his being the aurasa son of 
the Jate Raja of Pittapur and his status is again questioned*in this 
suit. The plaintiff is a common party to both the actions, but to - e 
the first suit Ramakrishna was a party and the 2nd defendant was 
not. Ir the present suit Ramakrishna is not a party. In regard 
to the status of the plaintiff, several witnesses who were examined ` 
in the earlier litigation are now dead and the defendants seek 
to put in, the depositions in the first suit of those witnesses, as 
evidence under section 3%, in the present suit. The learned Sub- 
ordinate Judge has held that they cannot be treated as evidence 
in this case and the correctness of this order is impeached by 
the defendants. 

Section 33 says that evidence given by a witness inea judicial 
proceeding, is relevant for the purpose of proving, in a subsequent 
judicial proceeding, or in a later stage of the same judicial pro- e 
ceeding, the truth of the facts which it states, when the witness is e 
dead or cannot be found or is incapable of ‘giving evidence or is 
kept out of the way by the adverse parfy or when his presence 
cannot be obtained without unreasonable delay or expense. Then 
the section proceeds to say when such evidence is admiggible. The 


conditions are stated in the three provisos to the sections— 
e 


(1) Provided that the proceeding was between the same 
parties or their representatives in interest; 


(2) Provided that the adverse party in the first proceeding 
had the right and opportunity to cross-examine, and 

(3) Provided that the questions in issue were substantially ° ° 
the same in the first as in the second proceedings. ii ° 


The wording of the first proviso has given rise to some diff- 
culty: What does the expression ‘representatives in interest’ mean? 
A person who derives his title through, or claims® under another. 
is the representative in interest of that other. For example, B, the °° 
purchaser of an estate from A, is A’s representative in interg6f, but. 
‘A is not the reppesentative of B. Similarly a son who claims 2 
sum of money from his father is thë latter’s representative and in * à 
respect of that sum the father is aot thg representative Oi hisesbn. ° 
. . bs s 


AN kag ge 6 
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A, This is the sense in which the words “representative ia interest” 


TR aarp invayjably used, and it is this very sense these wards are used 

v o in am earlier section, section 21 of the Evidence Act self. Under 

J ae * that®s®&gion, admissions may be proved as against the person whb 
e dkes them or his representative in interest. The lgtter portion 
‘eee 1 earls thate the successor is bound by the statements of his prede- 
“cessor in interest. Under section 33, the question therefore 
tésdl¥es itself into this, namely, is the party in the second proceed? 
fog the “representative in interest” of the party in the first? In 
other words, was the party in the first the predecessor in interest 
of the party in the second? In the proviso in question, the two 
“proceedings are not separately mentioned and the difficulty is due 
“td this*tircumstance and also to some extent to the use of the word 
“was” instead of the word “is.” Although the proviso might have 


~_ been more explicitly worded, there can be no reasonable doubt 
“aboiit its meaning. The English rule is succinctly stated thus in 
. . Parlor on Evidence — . 


“Consequently, the evidence taken on the first trial-4s admissi- 
ble on a second trial if, although the tw8 trials be not between the 
same parties, the second trial is between persons who legally re- 
‘present the former parties, or are their privies in estate” (lith 
edition, section 467). The second trial must therefore be between 
«(persons who: legally represent the former parties or are” their 
-privjes in estate’—in the lanfuage of the Indian Law, between 

æ persons who are “representatives in interest” of the former par- 
e ties. In 1894, 2 Q.B., 804 (C.A) Printing Telegraph and.Construc- 
tion Company of the Agence Havas, Ltd. v. Drucker, A.L., SMITH, 
L.J., cites the following*observations of Lord CotrenHaM in Hum- 
phreys v. Pensam (1 My. and Cr.,°580)°: 


“Depositions can only be gead for or against those who are 
parties’ or privieg to the suit in which the depositions were taken.) 


The question to be asked is »are the parties to the second suit 
“privies to the suit ip which the depositions were taken,” that is, the 
first suit? 


: The rule that the testimony given in respect of a fact in a suit 

r is admissible to prove the same point in a later action between the 
safhe parties or their privies has been extended to cases where 

the interests of the parties in the second action were represented 

in the earẸer one to which they were not parties, as for instance, in 

the case of legatees or tenants in common. (See the judgment of 

eoi Keay, L.J., in (1894 2 Q.B., 801 already cited). In this passage, 
. thesyord “represented” must be distinguished from the expres- 

osion "representative in interesi” The party ig the earlier pro- 

- ceeding “represented” tHe interests of the party in the subsequent 
Se Progeedipe. In other words, the party in the seconde proceeding 


: f NG 
Ly] #THE MADRAS LAW JOURNAL REĦORTS, ° h e 943 ` $ 
‘ . . 
e e 
is 2 “representative in interest” of the party in the first proceeding. vat 
It makes very little difference how the point is put; but to Say y: pen 


that the patty in the first proceedigg is the *epresentafive „in “in v, 
¢erest of the party in the second proceeding, is to put the peim Up-e Riy ké a A 
side down. In regard to the extension of the rule referred, to 

by Kay, L¢J., it may be pointed out that it is amalqgous.to.,the | Venkats- ; 
rule contained in explanation 6 to section 14 of the,Cwil Procedure oe 
e Code. That section which deals with res judicata says in expjana-" . 
tion 6, that where persons litigate bona fide in respect of a publac 

right or of a privaté right claimed in common for themselves and 

others, all persons interested in such right shall be deemed to clam š 
under the person so litigating. Under this explanation, the parties 

to the second proceedmg are taken as the representatives pA 
terest of the parties in the first suit. As already observed, this i 
tantamount to saying that the parties in the earlier suit “represent- 
ed” the interests of the parties in the second suit. Llanoyer y. 
Homfray (1881) 19 Ch. D. 224, illustrates the application of ie h ° 
tended rule. « In the first action some customary tenants of a Manor 

filed their Bill on behalf of themselves and all other customary 

tenants to establish their*right to work minerals under their tene- 

ments. A second suit of the same nature was filed by customary 

tenants who did not derive title under any of the plaintiffs in the 

first suit. It was held by the Court of Appeal that the evidence 

take in the former suit was admissible on behalf, of ithe planuiffs 

in the later suit, the ground being*that there was sufficient privity 

between the plaintiffs in the first and second actions to make the » 

evidence admissible. The cases cited by Mt. Venkataramana Rao, ° 
where a Hindu widow was held to have represented the interests of 

the reversioners (see Risal Singh v. Balum Singh, 40 All. 593, P.C., 

and Vatthialinga Mudalsor v.eStirangathanni, 48 Mad., 883, P.C., 

are analogous to those to which the rule has been extended as ob- 

served by Kay, L.J., or again to those falling within exþlapation 6 
eto section 11. The same remark applies also to the other set of 

cases cited by the learned vakil ¢of which Chiruvolu Punnamma v. 

Chiruvole Perrasu, 29 Mad., 390, F.B., may be,taken as an example) 

where presumptive reversioners were held to represent in suits 

the interests of the whole body of reversioners including those that 

are more remote. j 


Is the present 2nd defendant the representative in*interest of 
Ramakrishna? That is the question to be decided. To determine 
this, we must examine the title to which the previous litigation relat- 
ed. Without having regard to the nature of the action, it is 
impossible to say whether a certain person is another’s “represemsa- 





. Ld 
tive in interest,” for, that very expression connotes and jemis ~ 
that the representation must be with reference to a parti titles” 

It is a well known legal term and ene ‘cannot conceive of a re- . , 
presentativwe in interest in the ahstract. Let us then lak at the e¢ 
5 ° > >. E 
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scope of the previous suit. Qn the death of Gangadhaya Ratna 


. Rao, the late Rajah of Pittapur, Ramakrishna claimed the zamin- 


of Pittapur on*the ground that the plaintiff was flot the late 
Rajal saguraso son but that he was himself the Rajah’s adopted, 
son. Ramakrishna was obviously litigating a title in respect of 
Pittapur. Garit be said that he was litigating also a titlẹ in respect 
of Gollaprolu? it i$ necessary to determine what the title is that 
he was, then litigating, for upon that depends the question as to who 
his “representatives in interest” are, for the present purpose. That ` 
those that may claim Pittapur on the title the in quegtion are his 
representatives in interest, admits of no doubt. We are not now 
concerned, however, with the title to the Pittapur zamindari, but 
Mr. Vénkataramana Rao, in his able argument contends that the 


* title then under dispute must constructively be taken as one relating 


a 


not only to Pittapur but also to Gollaprolu, as the plaintiff’s right 
to both the estates depended upon his being the son of the late Rajah. 
If this argument were pushed to its logical extreme, what would 
be the result? Let us suppose that at the time of the previous 
suit, there were half a dozen widows like the lst defendant each 
in possession of some property, to whicl the Zamindar of Pitta- 
pur was the reversionary heir. It would follow from this conten- 
tion as a necessary and logical consequence, that Ramakrishna 
must be constructively deemed to have been litigating, in addition 
to the actual title then in controversy, also titles in the capacity 
of a „possible reversionary heir,in regard to thebe various proper- 
ties. In this view, the several distinct groups of reversieners in- 
terested in the various*items of property, would be the “represen- 
tatives in interest” of Ramakrishna. That is to say, if the rever- 
sion fell in and there wes litigation, any reversioner falling in any 
of these groups would, accordig te this cpntention, be a represen- 
tative of Ramakrishna. This illustration shows the limit to which 
Mr. Venk@taramana Raos argument can be pushed. The rule in 
section 33 applies mutually; if these various reversioners can in- 
voke its aid, the plaintiff can also appeal to it in proceedings between” 
himself and them. It is unlikely that these consequences were in- 
tended. The contention that Ramakrishna was contesting a title 
in regard to Gollaprolu thus fails. 


e Much argument was directed to the point whether in regard to 
the Pittapdr estate Ramakrishna represented the 2nd defendant. 
It was contended by the appellant’s learned vakil that the late Raja 
Gangadhasa Rama Rao and Venkata Rao, the lst defendant’s hus- 
band, were urtlivided quoad Pittapur and that therefore Rama- 
krishna was in a position to, and did represent the 2nd defendant 
w. r his adoption to Venkata Rao is or is not upheld. It was 
efurther contended that should it be held that the brothers (the late 
Rajah and Venkata Rad) were divided quoad Pittapur and that 
the dnd gefendant was validly adopted, even then Ramakrishna re- 


e 
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presentegl all the possible heirs in, the line of succession to the ha 
zamindari of Pittapur including the 2nd defendant. The points of, , Krlshnevye 
fact as weh as of law involved in these propositfons were Controve . 7”. 
ed by Mr, S. Srinivasa Aiyangar for the respondents. Aske title Buah of Å 
to which we must have regard is the one relating to Gollaproki and Zie 
not to Pittapur, it is unnecessary to consider eitherethg contentions Vertkata- 
set forth above or the cases on ImpartiblesEstates, cited at the bar, ribba Rao J 
e The depositions in the previous suit were rightly rejected and ks 
the order of the lower court on this point must be confirmed. e 
I shall now proceed to consider the second issue. In 1861, the 
late Raja who was then about seventeen years old married Mangay- 
amma who was slightly younger than himself. He married a second 
wife in 1865 and a third wife, Subbayamma (known as Nuzvid 
Rani), in 1871. In 1873, he adopted Ramakrishna, a son of the ° 
late Raja of Venkatagiri, and I may in passing note that he was oa 
only 29 years old whén he made this adoption. There seems to 
have been some misunderstanding in 1876 between the Raja and ‘ ° 
Mangayamnm, who, in consequence, was permitted to go to her 
parents’ house at Tiruvur. The Raja married in 1879 a fourth 
wife and either owing f this or some other fact Mangayamma 
returned to Pittapur in October 1880. Then the next event is one 
of great importance and it happened in April 1881. A ceremony 
known as Seemantham (generally performed when a lady is pre- “ 
gnant) was celebrated in that month by the Raja at Samalkot and 
this of course was a public annouficement that Mangayaryma was 
pregnant. After the Seemantham, she left again for Tiruyur. It è 
is common ground that nothing came of this pregnancy, but the 
incidents that happened” at Tiruvur have some bearing upon the 
issue to be decided. For the plaintiff it 4s alleged that Mangay- 
amma’s pregnancy was what i$ known as pseudocyesis or spurious 
preguancy, which assumes that she sincerely believed herself to be 
pregnant. Though it was suggested for the defence that it was 
enot a case of spurious pregnancy but only simulated pregnancy, it 
must be said that this is, at beste a theory, and is not supported by 
evidence. Mangayamma is alleged to have heen in this condition 
for about three years. It is stated by some of the plaiptiff’s wit- 
nesses that she had labour pains at regular intervals at the end of 
9, 18, 27 and 36 months. It is not disputed that this is a pheno- ` s 
menon unknown to medical science, and whatever may be the tfuth 
regarding this alleged pregnancy, this part pf the story must be 
rejected. 6o far as the Raja was concerned, from the reports that 
he heard, he seems to have believed that his wife was pregnant 
and would bring forth a child. In January 1881 he writes to Mr. - œ 
Grant that his wife’s pregnancy had reached the ine ai ™ 
and in July 1881 that the pregnancy was then nine months Ad. He, 
continues to writ@ in the same strain, Im July, he repeatedly says 4 
that the childbirth is expected in a few weeks, and in August that meee 
R119 af A 2 
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så it is imminent. Strangely enaugh, in October, he says that the 


Krish By Aas 
Brea ement is likely to take place in a month and we find again 


Rao y ynin A 
J Do $ hat, still later, that” is, in Noyember, he informs Mr, “Grant that 
KA, his wifêsjas not yet been delivered of a child. What is still more, 
rem remarkable is, he writes as late as the Sth February 1883 to Mr. 
sabba Rao, Jo Wedderburn, telling him that he has received news that his wife 
. was in labour pains.” The defence strongly contends that Manga- 


’ Yamma imposed upon her husband and got him to believe that she , 


was really pregnant. It is said that her object in so doing was 

to pave the way for successfully introducing a®spurioug child. On 

$ the evidence, I must come to the conclusion that Mangayamma’s 

pregnancy was spurious pregnancy although I am not prepared to 

believe that that condition lasted for 36 months and that there were 

* labour pains at regular intervals. In this connection I must notice 

e. that it was a part of the defendant’s case that Mangayamma made 

attempts to introduce a false child during™this periqd of Yer stay 

. at Tiruvar. There was not sufficient evidence at this trial to make 
out this plea and I must therefore find against it. , ° 


I have now so far narrated the events that happened at Tiruvur. 
Mangayamma left that place in August’ 1884 and, after a short 
sojourn at Rajahmundry, came to Pittapur in November of the same 
year. It is difficult to say why she returned to her husband’s 
place. But one reason suggested is, that the late Raja married 
successively in May and June 1884 three wives. (who are kmown 
as Chiteda Rani, Veeravaram’ Rani and Bobbili Rani) „and that 

© Mangayamma became afraid that if she did not return, sne would 
lose all hold on her husband. However this may be, the fact 
remains that she dif return to Pittapur and live under the same 
roof as her husband. On the Sthof October 1885, at about 12 in 
the night it was announced that a son wis born to Mangayamma, 
and the plaintiff is said to be thaf son. He was immediately recog- 
nized dk his son By the late Raja who put him forward as such, in 
his letters and telegrams, and who by his uniform conduct till his 
wy, death in 1890, showed that he entertained no doubt on the point. 
The question to be decided is was the plaintiff born to Mangayamma 
as alleged by him? Before referring to the oral evidence in the 
. case, I think it is very necessary to deal in some detail with the 
Hi cirgumstances on which the defence relies for suggesting that the 
plaintiff is not the son of his alleged mother. 


1. Mangayamma was forty years old at the time of the 
plaintiff’s ‘birth and is alleged to have conceived after 23 years of 
d s _ ggerility. It is argued that this is extremely improbable. 


ON Then it is contended: that in regard to the spurious preg- 
enancy, the plaintiff’s case that it was marked by certain features 

; 5 has been found to be fàlse and it is suggested “that the fact that 
ee theeplaipatff. has thought fit to embellish that part of the case must 
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Hake the Court slow in accepting the evidence adduced to sippar Sri. 
that true pregnancy supervened, ° ° ee 


3. It is then said that it is very unlikely that whey @ furious - Rejani 
pregnancy occurs at a late period in life, it can be followed by a Pittapur. 
real pregnncy; this is said to be the next suspicions circumstance. Venkata- 


4. The case that the spurious pregnancy cam@ to a definite end *2>># Rao, J. 
and that the real pregnancy began after Mangayamma’s return ie : 
Pittapur is said to be a myth. 

As I ‘have said, Mangayamma came back to Pittapur in ° 


November of 1884 and within 11 months from then she is said to 
haye been confined. The plaintiff in order to probabilize this case 
that the spurious pregnancy terminated, adduced evidence to show . 
that Mangayamma had menses at Pittapur after her return from 
Tiruvur and before he@alleged pregnancy. I have not a shadow of 2 
doubt that this evidence is false and it has been rightly discredited 

by the Power Court, (para. 21 of the Lower Court’s judgment). In e 
this tase, where the plaintiff has been able to point to entries in 
account books to show when Mangayamma had periods, it is signi- 
ficant that he has failed to make out by relying upon similar entries, 
that the spurious pregnancy definitely came to an end, a fact which 

if established would have rendered his case of later pregnancy 
prokable. Mr. Ramachandra Aiyar has strongly commented upon 
this suspicious cifcumstance and no answer has been suggested. 


5. The plaintiff has adduced a mass of evidence But ‘not ay 
single ‘witness has been examined who spéaks to his having been” e 
present at his alleged birth. This absence ofdirect evidence on the 
point is very remarkable in the circumstance of the case. The 
late Raja had every reason te expect that if Mangayamma’s preg- 
nancy resulted in the birth of a son, the latter’s legitimacy would 
be attacked. When Mangayamêna was at Tingvur, Ramakrishna 
kept watch on her doings and freely gave out that she was feigning 
pregnancy with a view to foist e spurious child. In this connection 
two exhibits become very important, Exs. 60;H and 60-H (1); the 
former is a letter, dated the 7th of September 1881 written by the 
late Raja to Mr. Grant; the latter is a memorandum sent as an en- 
closure to that letter. That memorandum shows that a close” 
watch was set upon Mangayamma at Tiruvur by Ramakrishna and 
that he was intending to suggest that a spurious child was intro- 
duced. The sending of this memorandum to Mr. Grant shows that 
the Raja became aware of the attempts that were then “being made. 
Thus long before the birth of the plaintiff, Ramakrishna and his 
men made it quite public that they intended to make he lich —. 
which, in fact, has now been made. In spite of this wa g we 
find that no steps were taken either by the Raja or Mangayamma 
to place the matter of the plaintiff’s birth beyond doubt. At * -° 
Pittapur, “attached to the hospital was a nurse and hensetvices 
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‘Sri were not availed of. The ordinary dasis (maid-servants) “are said 
Breh nênga "Wa Kaye officiated ae midwives, and a doctor of infesior status 
J v.e, ° (Dhargigraju) is said to have*visited her for the firå time only 


eet duct on the part of the Raja and his wife is only consistent with 


Venkata- the hypothesis that there was something to conceal and that in 
si Kao. J. fact the plaintiff’ was not born to Mangayamma. 

e I have now narrated the circumstances on which the defence 
relies and I must say that there is quite an atcumulation of sus- 
picious circumstances against the plaintiff. I have given promi- 
nence to these features, for, to treat them lightly, as the District 
Judge tas done, is to lose sight of the gravity of the questions 
which this issue raises; but, in my opinion, a finding cannot he 
based in a case of this kind on suspicion, er 3trong it may 
= be. 

As regards the argument that Mangayamma was past child. 

e bearing, medical books show that it is unsafe to lay down any 
hard and fast rule. 
In “Legal Medicine” by C. M. Tidy, Part II, 1883, there is 
the following passage at page 29 :— 


“Certainly cases of pregnancy up to 50 are not very uncommon 
and have occurred to most medical men with large practice. Bet- 
ween the ages of 50 and 60 the cases are very uncommon, ngver- 
theless it fnust be admitted that well-authenticated instances are 
on retordé.” . 


è Emerson in “Legs Medicine and Toxicology” 1909) says 
that there are instanges of women bearing children up to an ad- 
vanced age and referring, to child bearing age, observes “the limits 
must not be too arbitrarily drawn.” e $ 


Montgomery in his book on “Signs of Pregnancy” refers to 

La Motte Who gives an account®of two cases which are relevant 

to the present inquiry. The first related to a woman who lived a 

life of celibacy up to the age of 48 and then married and conceived 

and had a favourable labour. The other case was,that of a woman 

who married when she was 51, immediately became pregnant and 

had a quick delivery. The author says that these facts must make 

-one cautious in pronouncing against pregnancy merely on the ground 
thatethe individual has exceeded by some years the period of life 

when ordinarily conception takes place. The author mentions also 

two cases that came under his own observation; in one, the lady 

married wHen about 24 years of age and had her first child after 

19 years of married life: in the other the lady marricd at the age of 

b e E pregnant for the first time 24 years after marriage. 
. the argument based on spurious, pregnancy is_not con- 

Clusive. Itis no doubt said in medical books that spurious pregnancy 
is met with in sterile women who are approaching the meno- 


i patis@ (gge Gynaecology by Eden dnd Lockyer, page 108; Obstetrics 
e i N À i 4 . i 
e a . © è i . e 


Pe After the *laintiff’s birth. It is strongly contended that this con- i 
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by Williams, pages 208 and 209). ‘The occurrence of menopause 


indicates generally that the woman has passei the chitd-bearingas™ 


age, but our*attention has not been’drawn to any passagg where , 
tt has been said that the above rule relating to spurious pfegnancy 
is an inflexible rule. 


4 v. 

Rajin, o 

Pittapure 
—— 


Venkata- 


It seems to me that it is unsafe to act upon"euspicion and I , subba Rao,] 


etherefore turn to the positive evidence in the case. In my opinion, 
the most important evidence adduced on the plaintiff’s side is that 
of witnesses who have gone into the box to prove three successive 
stages in Mangayamma’s condition, first, that soon after her return 
to Pittapur she looked like an ordinary woman (meaning thereby 
nota pregnant woman), secondly, that she developed signs of preg- 
nancy such as abdominal enlargement and thirdly, after the plain- 
tiff’s birth she resumed her normal condition. It is needless to 
refer ineany detail to thf evidence as it has been fully adverted to 
in the judgment of the Lower Court. I have not the slightest 
doubt thit many of these witnesses have not scrupled to tell lies, 
but the fact that stands out is, that they are all. agreed that Manga- 
yamma passed through these three different stages. Many of 
these witnesses pretend to be able to tell us when and how often 
they saw the lady, what she spoke, where she was seated 
and so forth, When witnesses give evidence in such detail regard- 
ing eyents that took place at least thirty years previously, one is 
not disposed to place absolute confidence in their truthfulness. I 
cannot, hdwever, on this account reject in toto the evidenc® of this 
large body of witnesses comprising as it doês, men and women of 
all classes, relations, friends, dependants and, servants. Much of 
this evidence is again open to the attack tht it is of witnesses who 
are dependent upon the Raja,ebut in the very nature of things it 
is only such evidence that is available, and on the whole I am not 
prepared to dissent from the viewetaken of it by the LoWer, Court. 


e As against this evidence the defence has examined witnesses 
to show that there were no such ehanges in the external appearance 
of Mangayamma. Ranganayaki, D.W. 29, a dasi of Subbayamma, 
who professes to have observed Mangayamma several tjmes says 
that she never looked like a pregnant woman. She goes further 
and deposes that she did not, before Mangayamma’s confinement, 
even hear of her pregnancy. Similarly, Chinna Ranganayaki, 
another dasi of Subbayamma, says that Mangayamma never appear- 
ed to be pregnant, not even five or six days previous to the announce- 
ment of the plaintiff’s birth. She also maintains that she did not 


even hear of Mangayamma’s labour pains on the day in ert ge . 


This evidence cannot be true, for, if Mangayamma wanted to in 

duce a spurious child, it would be necessary for her to feigw preg-.° 
nancy as well as ptetend that labour had occurred. The defendants 
ask us to believe that without exhibiting signs of pregnancy, without 


feigning labour and without warning, Mamgayamma all of a“wadden, 
. s . 
e 2 i 


\ 
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> Sri in the dead of night had the temerity to announce the birth of 


Krishnayyd Wy, ehild, fot doubtiag that her husband, the inmates o$ her house- 
J me ° holdg'apd the public would:bè taken in by such a pàlpable false- 
eget o "hood. The defence having put forward this absurd theory ha 
f had to shape its evidence accordingly. Closely allied ta this theory 
Venk ata- is another theory, advanced and adhered to at the trial (as appears 
* from the note Of the learned Judge) that the late Raja was not a 
to the fraud but a victim of it. Mangayamma could not” 
ave long kept up the appearance of a pregnant woman without 
being detected by her husband. It is not suggested fhat the Raja 
and she were not on intimate terms and unless he was a party to 
the fraud, Mangayamma ran the risk every hour of her life, of 
detection and exposure. Evidence was therefore let in, to” the 
effect that Mangayamma during this period did not exhibit any 
= signs of pregnancy. It has been repeatedly pointed out to us in 
` the course of the arguments that at the previous trial ‘the theory 
6 put forward was that the Raja was also a party to the fraud. The 
case of the defence that the plaintiff is a spurious child was then 
accepted by the Court. Why this theory was abandoned and an 
impossible theory suggested, I do not care to speculate. The resull 
remains, that the evidence given to suit this theory is utterly un- 

worthy of credit. 

This theory further involves that the Raja was quite unprepared 
‘for the ewent and that he was such a simpleton ae to believe tĦat his 
wife coyld give birth to a child in the face of the fact that she exhibi- 

e ted no symptoms of „pregnancy from the day of her return to 
= Pittapur. 

This leads me tb consider the evidence of a witness on whom 
the plaintiff strongly rélies, Dharmaraju, P.W. 48. He is said to 
have entered Mangayamma’s room “with the Raja very soon after 
the birth, was announced. He is further said to have felt the 
pulse ef Mangayamma and givên her some medicine. The plain- 
tiff’s case is, that the Raja expecting the confinement asked this 
man to be in attendance at the®Fort. There is some suspicion 
‘attaching to this witness’s evidence as he has deviated in certain 
important respects from his evidence at the former trial, and also 
as he is indebted to the plaintiff, having received liberal gifts from 

A his father and being even on the date of trial in receipt of a large 
peftsion from the plaintiff. Here again the defence suffers from 
its theory. Jaldu Appi, D.W. 35, an important witness for the 
defendantg, admits that as soon as the birth was reported to the 

: Raja he came,into the room accompanied by Dharmaraju. Sita, 

e 3% mn ae defence witness, whose evidence at the former trial has 
- ` admitted, deposed to the same effect. After stating that the 

*, Raja and the Dresser entered the room, she proceeds to say thus— 
“The Raja asked the Dresser to feel Mafilgayamma’s pulse. 

ae spokg something in English. Then the Dresser, wanted to 
å h hold, @fangayamma’s hand, Mangayamma refused, “The Raja 
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then said, I am here. You need not be afraid. Give your hand.’ 
Then Mangayamma gave her hand and the Dresser felt her pulse.” Rao 
If Mangay@mma was practising deception upof her own * hubid I ` Ranket 
pow did this’ Dresser happen to be on the spot? Was hegam ally, Peau { 
of Mangayamma bent on deceiving the Raja? If so, hw did it .° — 5° 
happen that the Raja brought him into the room. without even Re aes 
questioning him as to how he happened to be present at the Fort? .. 
The defence has not suggested that Dharmaraju was Mangayam- ° 
ma’s creature. The witness thus was not the confidant of Manga- 
yamma; He was no? the Raja’s tool as the latter was admittedly 
not a party to the fraud; his presence in the room is neverthe- 
less admitted. Having regard to these facts, his evidence cannot 
be disbelieved. ° 

The defence has adduced doye evidence in regard to the . 
introduction of a spurious child. The witnesses examined on this 
point ase Jaldu Appi afd Sita to whom I have already referred. 
According to them, Mangayamma pledged them to secrecy and 
directed them to bring into her room a child which one Kanakayya œ 
was to keep ready in his arms outside the gate. Another servant 
by name Bodidi brought imto the room a pot containing some after- 
birth and it was made to appear that it related to the child in ques- 
tion. I am not prepared to say that this account is on the face of 
it improbable. If Mangayamma intended to perpetrate a fraud 
of thgs kind she could only employ women of this description, but 
when their evidence has to be tested, it must be borne in*mind that 
on their*own showing they were accomplices and were prepared 
to take part in a grave offence. It wouldsbe very unsafe to act ® 
upon their evidence which does not fit in with the other part of 
the case as presented by the defence and which receives no corro- 
boration from the surrgundigge circumstances. 


There is other evidence adduced by the plaintiff which, in my 
opinion, is not of much value. There is, for instance, the conduct 
of Mangayamma after the event. If she was really guilty of the 
* fraud, she would make her congluct suit her act. Thus evidence 
of her conduct though undoubtedly relevant can be of little eviden- 
tiary value. Similarly, though it may reasonably be presumed that 
the Raja could not have been cheated, if, as a matter df fact, he 
was really imposed on, his subsequent conduct would signify little. 
I do not therefore propose to examine the rest of the evidence adguc- 
ed on behalf of the plaintiff; more especially, because jt has been 
fully discussed in the judgment of the lower court. 


I have now disposed of the question whether Mangayamma is 
the mother of the plaintiff. In regard to the plaintiff’s paternity 
Mr. Ramachandra Aiyar has frankly conceded that on the evida m= J 
available at this trial, he cannot seriously contend that it has been” 
proved that the mte Raja was impotent. e My conclusion therefore 
is that the Plaintiff i is the son of the late Raja. A, 

è < 
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oH I should only like to remark in conclusion that this, issue “has 
lahan yya given me much trouble, first, on account of the amazing mass of 


z. “wiafse gvidence adduted for the plaintiff and secondly, oh account of 
ae ithe impossible and unsound theones on which the” defence hag 
chosen fo rest their case—theories which conflict with their own 

Vorkata- evidence ang are opposed to human probabilities; but, on the whole, 
after giving thescase my best possible attention, I am prepared. 





a though not without hesitation, to concur in the finding of the trial, 


gourt that the plaintiff is the son of the late Raja and Mangayamma. 
In the result, on my finding on the issue ©f adoption, I would, 
differing from my learned ‘brother, allow the appeal and dismiss 
the suit with costs throughout. 
By Court —As we have differed as to the result of the case the 
appeal will be dismissed with costs. Vakil’s fee Rs. 3,000. ` 
Memérandum of objections follows. 


KS Dismissed. No costs. `~ : 
Against this a Letters Patent appeal was preferred 
S . Nugent Grant, T. R. Ramachandra Iyer, N. A. Krishna Iyer 
and C. Rama Rew for Appellant. ° 
A, Krishnasami Iyer, P. Kameswarg Rao and S. Venkatesa 
Aiyangar [or Respondent. 
The Court delivered the following JUDGMENTS 
te Kumaraswaims Sastri, J.—This appeal arises out of a 


swam! suit filed by the Rajah of Pittapur who claims to be the next 
Sastri, J. reversioner to the Gollaprolu Estate for a declaration that the adop- 
tion*of éhe 2nd defendant by the ist defendant is invalid and not 
e binding on the plaintiff and that it does not affect his rights either 
3 as reversioner under Hindu Law or as the,Zamindar of Pittapuram 
entitled to a vested rèversion in the Gollaprolu Estate on the death 
of the lst defendant. The lst defendant is the widow of Venkat 
Rao, the last male holder of the Zdmind&ri who died issueless on 
the 4th of, November 1871 and the 2nd defendant is the son adopt- 

ed by the lst defendant on the 15th of February, 1914. 

The Gollaprolu Estate at one time formed part of the Pitta- 
puram Zamindari and was granted by Gangadhara Rama Rao, the 
then Zamindar, to his brother Venkat Rao, by a grant filed in this 
case as Ex. O, dated the 8th of December, 1869. Venkat Rao died 
issueless on the 4th of November 1871 leaving two widows—the 

6 lst defendant and one Venkayamma who died in 1889—and the Ist 
deftndant who is the sole surviving widow continued in possession 
and enjoyment of the estate. She made an adoption of her sister’s 
son on the, 18th of August 1886 alleging that her husband authoriz- 

i ed her to adopt. The plaintiff’s father who was then the Zamindar 

e e 8 d O. S. No. 30 of 1886, disputing the adoption on the ground 

ndi (Mt no authority was given to her by her husband and also on the 

“ground that her husband had no power to guthorize an adoption as 

he had renounced any power to adopt by an agre@ment entered into 

e. 7 . between him and the plaintiff on, the 8th of December, 1869, The 
æ’ . 
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Sůbordisate Judge decreed for the Rajah and held that she had no “hy 
Kriilindyya 


authority from her husband. On the question as to the effegt of 
the agreement, he held that such an agreement would not prelate’ 
san adoption. An appeal was preferred to the High Coug@and the | RA sh = ah 
judgment of the Subordinate Judge was confirmed on the 22nd of - Bee 
September’ 1891 (see judgment, Ex. SSSS. 4). The dst defendant Kuara- 
made a second adoption in 1914 and that*is the 4doption which is irra 

e now in dispute. The following genealogical table, the correctness oa 
of which is admitted, sets out the relationship between the parties . 

[For the genealogical table see p, 896.—Rep.] 

On the death of the second widow of Venkat Rao, the late 
Rajah of Pittapur filed O.S. No. 12 of 1889 to recover on¢-half of 
thé Gollaprolu estate on the ground that the estate reverts to him 
in default of the grantee having no male issue. The suit was 
dismissed on the 28th, of September 1891. Ex. TTTT-1 is the e. 


jadgmédnt. 
The Rajah of Pittapur who was himself issueless adopted e 
Ramakrishna the natural father of the 2nd defendant in this suit 
on the-28th of Septembeg 1873. Ex. T is the document evidencing 
the adoption. There was bitter ill-feeling between the late Rajah 
and his adopted son Ramakrishna for some years before the Raja’s 
death in July 1890. On the 5th of October 1885 the plaintiff in 
this suit was born. Ramakrishna was disputing the plaintiff’s 
legitimacy and orf the death of his,adoptive father, Gangadhara, he 
filed O. S$. No. 6 of 1891 to recover the Pittapur estate. e His case 
was that the Ranee never gave birth to the Plainttiff, that he wase 
a child who was introduced into the palace and that the adoptive 
father owing to bitter enmity with him, got thfs child introduced into 
the Zenana and proclaimed it tp be his gn by Mangayamma, the 
Ranee. It is also alleged thaf the Rajah owing to physical infirmi- 
ties was impotent. The defence to that suit was that the present 
„ Plaintiff was the legitimate son of ‘tthe Rajah and shat he was entitled . 
° to succeed to the Zamindairi by virture of a will executed by the 
late Rajah. After a protracted®enquiry during the course of which 
several doctors and experts were examined as also several persons 
connected with the palace, Mr. Mackenzie, the District Judge, held 
that the present plaintiff was not the son of the Rajah of Pittapur , 
but a child introduced into the palace and that the will would not 6 
pass any title as he was not a persona designata but was only given 
the property in the capacity of an Aurasa son which he was not. 
An appeal was filed to the High Court and in November 1896 the 
High Court reversed the decree of the District Judge on the ground 
that the plaintiff was a persona designata under the will and t + œ 
the estate whether he was a son or not. The High Court in is = 
view held it was junnecessary to go into the question as to tMe legitis 
macy of the plaintiff. An appeal was fileti to the Privy Council and |, 
their Lordships of the Privy Coyncil in February ata a the ~ >’ 
RAW Soe e 
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PN judgment of the High Court as-eregards the will and considered it 

Rao Nada a to go into the question of legitimacy. The present 

haa 3 . Main attained age ih 1906 and assumed management af*the estate 
Beban e fom tlæe&Çourt of Wards. 
aoa It will thus be seen that so far as the present plaintiff is con- 
saari cerned the question as to his legitimacy was left open by the High 
Sastrh,’J. Court and their Lordships of the Privy Council and there was the 
° decision of the District Judge against him on that point. 

“ It is not disputed that at the date of the adoption of the 2nd 
defendant by the lst defendapt, the next presumptive 1eversioners 
were Ramakrishna, the adopted son of the late Rajah and the plain- 
tiff who,is said to be his Aurasa son. As the Ist defendant’s 
authority to adopt was negatived in the litigation of 1886, it was 

° necessary for her to get the consent of the plaintiff and Rama- 
. krishna who were the next presumptive ręyersionary heirs. She 
applied for the consent of Ramakrishna by . XV, dated-tHe 27th 
. e of January 1914 and obtained his permission by the reply Exhibit 
A XV (a), dated the 30th day of January 1914. She applied “for the 
plaintiff’s consent by the letter Ex. EE-9, dated the 2nd day of 
February 1914, but the plaintiff refused tc’ give his consent by his 
letter Ex. EE-11, dated the 11th of February 1914. On the 15th of 

February 1914 the lst defendant adopted the 2nd defendant. 

The plaintiff filed the suit on the 17th of August 1915 for a 
declaration dhat the adoption of the 2nd defendant was invalid*and 
for further reliefs. 

e Paragraph 7 of the plaint runs as follows :— 
“7. (1) The 1st defendant frequently requested the plaintiff 
to render her brothers and her nephews substantial pecuniary assist- 
ance to enable them to acquire the e Yoratla estate.” 
(2) Her brother Chelikani See aswami Garu also made 
a similar request more than oncg through the plaintiff’s officers. 
As the rtguest of the lst defendant and the said Seetharasaswami 
Garu was not complied with, they were much displeased with the 
plaintiff. With a view to defeat his reversionary right and to spite 
him as well as to fraudulently secure a substantial portion of the 
Gollaprolu estate for the benefit of the 1st defendant’s brothers and 
her nephews and to cnable them also to acquire the Voratla estate, 
e the Ist defendant, her brother Seetharamaswami Garu and her 
nephews cofispired with the 2nd defendant and his relations who 
had all been bitterly hostile to the plaintiff ever since the succession 
suit, O. S. No. 6 of 1891 on the file of the District Court, Godavari, 
and arranged t@ take the 2nd defendant in adoption on condition 
A: (a) the 2nd ‘defendant should settle one-half of the Gollaprolu 
i estate absolutely with powers of alienation upon the Ist defendant 
go as to enable her to pass the property to her krothers and her 
. « nephews; (b) that in additionshe should give her a monthly allow- 
te ance of Rs? 500 during her, life charged upon the otherehalf; (c) 
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that a cash loan of 24 lakhs of tupees should be secured from the 
Rajah of Venkatagiri at a low rate of interest tg the 1st dgfendagt’ s 
brothers to” nable them to acquire the Voratla estate invowed in 
ditigation with the Zamindarini of Tuni; and (d) that sf? (2nde 
defendant) should marry the daughter of the 1st defendant’s brother 
Seetharamaswami Garu.” o 


Paragraph 8 of the plaint runs as follows: — ` . 

“After having entered into such conspiracy and having agreed 
to the aforesaid agreement with the 2nd defendant and his relations, 
without consulting the plaintiff as the head of the family and with- 
out going to him (plaintiff) or properly applying to him for his con- 
sent, the Ist defendant sent a registered letter, dated 2nd February 
1914, informing him that she had resolved to adopt the 2nd defend- 
ant and asking him to consent to it. The plaintiff sent his replv 
on the J1th February, giving his reasons ‘against the adoption. The 
1st defendant without any further communication to the plaintiff 
adopted the 2nd defendant on the 15th February 1914 and sent a 
registered letter to the plaintiff on the 16th February 1914 contain- 
ing fake and frivolous gllegations inconsistent with her previous 
conduct and admissions and recognition of the plamtiff’s status 
throughout.” In paragraph 9, he states that in pursuance of the 
aforesaid atrangements two deeds were executed. In paragraph 10 
he gjves the following reasons which according to him invalidate 
the adoption. They are as follows:— e 


(1) The 1st defendant had no authority from here hu8band 
or the plaintiff who was the head of the family to adopt the 2nde 
defendant; . 


(2) that the agreement entered TAN her husband with the 
plaintiff’s father precludes the*1& defendant from making an adop- 
tion, such agreement amounting to an implied prohibition by her 
husband against her adopting a sén; . 


(3) that the 2nd defendant’s father was e from para- 
lysis and was physically incapabfe of either giving his consent or of 
taking any part in the ceremonies which are necessary for the adop- 
tion; 

(4) the fact that the 2nd defendant’s father i was in, 
bitter terms of enmity with the plaintiff consented to give his own’ 
son in adopion would render his consent invalid ; s 

(5) that the adoption was made by the Ist defendant 40 
years after her husband’s death under the influence of her brothers 
and nephews and from corrupt and improper motives to defeat the 
reversionary rights of the plaintiff and in pursuance of a conspi 
to secure the estate and other benefits for her brother’s family ; and, 
that the 1st defegdant’s conduct showed that she had determined te 
adopt and did not approach the pati ‘bona fide for his consent , 
and ° 0. 
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(6) that the grant of 1869 of the Gollaprolu estate by his 


. ngater to the 1st defendant’s husband was only a maintenance grant 


d was not intended to enure dor the benefit of an adepted son or 
aliene@. ®, 

The defendants in their written statement denied that the 
plaintiff is te sop of the late Rajah or of his wife Mangayamma 
and state that hè is not a reversioner entitled to sue. They state 
that the adoption was made bona fid»? and for legitimate reasons 
and is not the result of a conspiracy or ull-feeljng as alleged in the 

plaint; that the deeds of settlement and maintenance executed by 
the 2nd defendant to the 1st defendant and referred to in the plaint 
are bona fide arrangements between them and are valid in law, that 
the refusal of the plaintiff to give his consent was purely personal 
and not bona fide and that the refusal was due to the desire of the 
Rajah to get the Gollaprolu estate to nim lf and to make the Ist 
defendant to adopt his own son. It is alleged that comsént was 
obtained from the other sapindas also referred to in paragraph 11 
of the written statement. The defendants deny that Ramakrishna 
was not in a fit state to give his consent or to take part in the cere- 
monies. They state that the adoption is valid and proper. They 
deny the allegation in the plaint as to the plaintiff’s title to the Golla- 
prolu estate as a vested reversion by virtue of the grant.» They also 
deny the prohibition, express or implied, against adoption alleged 
in the plaint. E . S 

The%nain questions in this appeal are (1) whether the plaintiff 

*is the aurasa son of thf late Raja and reversioner who would be 
entitled to succeed to,the estate on the death of the Ist defendant, 
and (2) whether the adopion is invalid for all or any of the reasons 
given by the plaintiff in the plaint. e . A 
The Subordinate Judge in whose Court the case was instituted 
and whe tried it and examined sêveral witnesses was appointed as 
District Judge towards the close of the proceedings and the suit 
was formally transferred to him ms District Judge. He decided 
that the plaintiff was.the legitimate son, that Ramakrishna was not 
precluded from illness from consenting to the adoption or taking 
part in the ceremonies and that the adoption could not be disputed 
“on that ground but that the plaintiff was entitled to withhold his 
consent as the adoption was made by the 1st defendant not bona fide 
but with a view to seoure a personal advantage to herself. He 
decreed the, plaintiff’s suit. 

On the issie of the legitimacy of the plaintiff, the defendants 

ied to put in the evidence of several witnesses in the former 
Jitigation (O.S. No. 6 of 1891) who were either dead or who could 

fot be found. They relied on section 33° of the Evidence Act. 
The Subordinate Judge held that such evidence is inadmissible as 
the sait ws not between the same parties, the 2nd defendant in 


: : NO 
Ly] THE MADRAS*LAW JOURNALs REPORTS, e 957 ° . 
y . e o en 
this suit not claiming through Ramakrishna although he was his “An 


natural son; On appeal Krishnan and Venkatasubba, Rao,, JJ y.“ “Ree 

agreed wilh the Subordinate Judge in holding that the avidenc® e v © 
e sought to be let in was not admissible and on the evidences#*record , or tae å 

held that the plaintiff was the aurasa son of the late Raja. As ` . 

regards Ramakrishna, they held that he was capable of giving Kana; 

his consent and that the adoption could flot be tmpeached on the Santi, J. 
e ground of Ramakrishna’s ill-health or his incapacity to take part in s 

the ceremonies. Krishnan, J., held that several of the objections 

of the plaintiff were futile, but that his objection that the 1st defend- 

ant was actuated by a desire to get her busband’s property under ° 

her control so that she may deal with it as she pleased was valid 

and that though the 1st defendant may well be credited ‘with an 

intention to benefit her husband’s soul, her main object to get her e 

husband’s property under her control so that she may deal with it m 

as she leased and the’widow’s motive in this particular being cor- 

rupt, the plaintiff withheld his consent for adequate reasons. He r 

was for dismissing the appeal. Venkatasubba Rao, J., as regards ° 

the adoption, was of opinion that the widow in making the adoption 

was not influenced by dhy corrupt or improper motives, that the 

arrangement entered into by her was a bona fide arrangement, that 

the objections raised by the plaintiff were purely personal prompted 

by a desire to get the estate for himself and were not bona fide and 

thathe adoption was good. He was for reversing the judgment of 

the Subordinate Judge and upholding the adoption. Owing to this 

difference of opinion, the judgment of the Subordinate fudge was 

confirmed and hence this Letters Patent Appeal. = e 


As regards the legitimacy of the plaintMf, Mr. Grant for the 
appellant contended that under section 39 of the Evidence Act he 
was entitled to put in thè evidence of witnesses who were examined 
in the previous suit but who were now either dead or gould not be 
called in this litigation. He frankly admitted that if such evidence 

e was ruled out, be could not in this appeal say that the evidence on 
record is sufficient to support he contention that the plaintiff is 
not the legitimate son of the late Raja. I am of opinion that the 
depositions which are sought to be put in are inadmissjble, as the 
2nd defendant in this suit is not the legal representative of the 
plaintiff in O.S. No. 6 of 1891. He is no doubt the natural son” 
of the plaintiff in that suit, and if he were not validly.adopted, he 
would be the legal representative, but in thig suit he claims not as 
the son of his natural father but as the adopted son of Venkata Rao 
entitled to the Gollaprolu estate. oe 


In seeing whether a person is the legal representative of ano aes te 
or not for the purpose of rendering evidence admissible under S. 33, 
regard must be had to the state of affairs when the evidence fs sought 
to be admitted. The fact that the 2nd defendant would have been + , 
the legal representative if there was no adoption would net make him > ee 
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legal representative after the adoption for the purpose of the adnfis- 
a sibility of evidence. As both the learned judges in appeal agree on 
Seis? question and habe gone into the matter fully, I do, fot think it 
fecessamy to go over the same ground again. è 
As Gang the validity of the adoption, the main gyestions for 
determination dre whether the adoption was not a bona fide act on 


the part of the Widow But was merely a device by her to get pos- 
session absolutely of half of her husband’s estate and (2) whether ° 


tle plaintiff was justified in refusing his congent to the adoption. 

The evidence was gone jnto in great detail on both sides and 
giving it my best consideration I have come to the conclusion that 
the judgment of Venkatasubba Rao, J., is right and that the adop- 
tion was not invalid. . 

After the adoption made by the 1st defendant in 1886 was 
held to be invalid, she did not give up the idea of making an adop- 
tion. It is not disputed that she consulted Mr. -Shinivasa 
Aiyangar, a leading vakil of this Court, as early as 139] about an 
adoption. 

The evidence in this case shows that the Ist defedant who was 
about 67 or 68 years at the date of the "adoption became ill two 
years before the adoption and wanted to adopt a boy. 

So far as the boy adopted is concerned, it is nowhert suggested 
that owing to his health, conduct or character he was not a suitable 
boy to be eadopted to the Gollgprolu branch of*the family. The 
Hindu Law givers enjoin that the boy to be adopted should be 
e‘Adoora Bandhavaha’ meaning a sapinda as near as possible. The 
2nd defendant was a near sapinda and havjng regard to the qualifi- 
cations recommended În the Hindu Shastras as to adoption he would 
in every way be a fit dhd suitable person for being adopted. Tt 
is said that he was the son of a person who was a bitter enemy of 
the present plaintiff but it is not, said that the 2nd defendant per- 
sonally did anything which was improper. 

In 1912 the plaintiff in this case had only one son. In 1913° 
another son was born to him. The plaintiff’s evidence is that he 
wanted to give that boy in adoption to Chellayamma, a relation of 
his, and that he named the boy after Chellayamma’s husband. So 


. that none of his sons were available. Ramakrishna the plaintiff's 


adopted brother had four sons. The lst defendant opened nego- 
tiations with him for the adoption of one of his sons. About a 
year before the adoption actually took place, she approached Rama- 
krishna, but Ramakrishna was unwilling to give his boy in adoption 
as the Ist defefdant was friendly with Pittapur and he thought he 

d be sending his son to the enemy’s camp by allowing the adop- 
,ti8n. Negotiations continued and were carried on through Pakam 
*Kuppiah, defendant’s 1st witness, C. Seetharamayyg (1st defendant’s 
brother) defendant’s 27th witness and her nephew, C. Venkayya, 
defgndant* 22nd witness. A Mr. P. V. Krishnaswami Chetti one of 
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the leading vakils of this Court who had retired from active practice SH ` 
but who was the legal adviser to the Maharaja of Venkatagiri, ethe # Asniabnayya 
natural brother of Ramakrishna, was approached about two months œ v . 


before the actual adoption with a view to get Ramakrishnag*8nsent?  Rhjah of 
by getting the Maharaja of Venkatagiri to use such influence as * PItt?P 
he had to get over any prejudice which Ramakrishn4 had to giving Kumara- 
one of his sons in adoption. Mr. Krishrfaswamfe Chetti acted in, 
ethe matter and on the advice of Mr. Krishnaswami Chetti and the 
Maharaja of Venkatagiri, Ramakrishna agreed to give the 2rfd 
defendant in adoptión. Having secured what in her opinion was 
a suitable boy, she had to get the consent of the nearest sapindas e 
as it has been laid down by their Lordships of the Privy Council 
that the consent of the sapindas required by a widow is that of the 
next presumptive reversioner and not the consent of the remoter ° 
reversioners. As the plaintiff refused to give his consent but as 
the only other nearer Epinda had agreed to give his boy, the lst 


defendant came to Madras to make the adoption. r . 


After Ramakrishna had given his consent, questions arose as 
to the payment of the Ist defendant’s debts which were then said 
to be about rupees 2} lakhs. Ramakrishng was approached on the 
question as to the 2nd defendant who was to be adopted paying 
those debtsy and Ramakrishna referred the matter to the 2nd defend- 
ant who was then a major and whose consent would be necessary. 
The “2nd defendamt did not want to be bothered with the debts 
and suggested that he would give Half the estate to the 154 defend- 
ant, she paying all the debts and the 2nd defendant not being liable. 
The question also arose as to the maintenance of the Ist defendant e 
as the half given would go to pay debts and the 2nd defendant on the 
advice of the Maharaja of Venkatagiri aged to pay her Rs. 500 a 
month and in pursuance*of this’ agreement the 2nd defendant exe- 
cuted two deeds (Exs. XVII and XVII (a) ) giving gne-half of 
the estate to his adoptive mother"and Rs. 500 a month for main- 

tenance. These deeds were executed the day after the adoption 
was actually made. ° 


The evidence on this part of the case or the defendants’ side 
is that of the 1st defendant who was examined as defendants’ 8th 
witness, of Pakam Kuppiah, defendants’ 1st witness, of Mr. P, V.. 
Krishnaswami Chetti, defendants’ 9th witness, of Venkayya,, de- e 
fendants’ 22nd witness, of C. Seetharamayya, defendants’ 27th 
witness and of the 2nd defendant who was examined as defendants’ 
49th witness. The evidence of these witnesses has been referred 
to in detail by Venkatasubba Rao, J. and I need fot set it out in 
detail again. As against this evidence, there is the evidence gf t e 
Narasinga Rao who was examined as plaintiff’s 113th witness.. 
The Subordinate Judge has disbelieved him on several material 
points. He has clearly perjured himself as regards Exs. XVI * _e 
and XVII» Krishnan, J., did not place, much reliance $n him." T a a 

e e a 
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agree with Venkatasubba Rao,"J., in thinking that no relance can 


eae y T 
iishaayya,, ` be placed ọn the evidence of this witness. 
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As regards the motive of ethe widow in making the adoption, 
Krishi J., was disposed to accept the statement of defendants’ 
lst witness that the idea of adoption was first mooted about a year 
before the attval adgption took place. He also observes “the 1st 
defendant may well be*credited with an intention to benefit her 
deceased husband’s soul as that is always a consideration for an 
afoption but her main object was undoubtedly to get her husband’s 

. @ 
property or as much of it gs she could get into her own hands 
absolutely.” In another part of the jadgment the learned Judge 
says: ‘Whatever weight one may attach to the religious benefits 
flowing from an adoption, one cannot ignore the secular rights 
* flowing from it.” According to the learned Judge, the widow 
was not acting solely with a desire to benefit herself personally 
and with a corrupt motive but with mixed‘ motives -(1). desire to 
adopt, and (2) desire to benefit herself personally. 


In dealing with this part of the case I think it is ‘necessary to 
have regard to the fact that she was aneold woman who awas ill 
and who was apprehensive that she would not live long. There 
ig no cross-examination of the Ist defendant or her witnesses 
who say she was ill though it is now suggested that shé was quite 
well at the tme. In the absence of any cross-examinatiqn as 
to this poifit I see no reason to doubt the fact of her illness. She 
made’ the first adoption in 1880 alleging an authority from her 

husband which the Cowrt in the suit by the late Raja of Pittapur 
found to be false. It is not suggested that in the first adoption 
she made when she was much younger she reserved any personal 
benefit to herself. It is no doubt true that she adopted her sister’s 
son but it should be borne in mind that at that time the then Raja 
of Pittapur was himself issuelgss and be had to adopt Rama- 
krishnaf Ramakrishna had at that time no sons whom he could 
give in adoption. It is not suggested that there were any boys ° 
among the sapindas who could be adopted. If she was bent on 
getting absolutely amy portion of her husband’s estate, she as a 
wordly woman would certainly have provided for it when she 
«was adopting her sister’s son who would raise no objection as 
\therg was no guarantee that though he was her sister’s son he 
would treaf her with affection after the adoption was completed 
and the boy grew up. In 1901 she consulted Mr. S. Srinivasa 
‘\Aiyangar, a leading vakil who now appears for the plaintiff in 
this suit, and it is not suggested that when she consulted him as 
"*“Txadoption she bargained for any terms for herself. «It is also 
sto be noted that the plaintiff in this suit who was born in 1885 
‘ttained age in 1916 when he got possesston of, the estate from 
the Court of Wards. The only other sapinda whose consent was 
netessary Was Ramakrishna. Ifeshe wanted to make an adoption 
e 
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and secuse a personal benefit for herself, there was nothing to 
prevent her from making the adoption with the consent of Rama- 
krishna wh, was the sole reversioner whose “consent Was jetes- 
gary till the plaintiff attained majority in 1906. e?’ 

Although it was stated that Ramakrishna .got a “personal 
bribe and ĉonsented to the adoption, this point was not pressed 
before us and no objection is urged to the adoption, on “this ground. 
«5o far as the evidence goes, far from seeking any personal advant-" 
age to himself, Ramakrishna was unwiliing to give his son in 
adoption. In additibn to the evidence on the defendants’ side, 
there is the evidence of Narasinga Rao, plaintiff’s 113th witness 
who though entirely hostile to the defendants, deposes as follows 
in ¢ross-examination : “About the adoption Pakam Kuppřah was 
coming and telling me before that. I remember only one occa- 
sion when he spoke to me about the adoption. It was in Janu- 
ary, a dew days befos this conversation. He told me that he 
approached Mr. Ramakrishnayya about the adoption and that 
Ramakrithnayya was not willing to give the boy in adoption and 
that he had asked Kuppiah to pack away.” 

A Great deal of the argument turned on the adopted son giving 
one-half of the estate to the adoptive mother and on his also 
agreeing tg pay Rs. 500 a month for maintenance. As I said 
before, the evidence on this part of the case is that after the adop- 
tion dad been settled, reference was made to the debts of the lst 
defendant the adoptive mother and the boy was asked to pay 
those debts, and that the suggestion of the adopted -son ewag that 


he should not be saddled with the debts but that he would givee 


half the estate to her so that she could pay her debts out of the 
estate. 

On this part of the, case jhe contention of the plaintiff as set 
out in the plaint'and in the evidence of the witnesses was that the 1st 
defendant’s brother C. Seetharamayya was engaged an a litiga- 
„tion as regards the Voratla estate, that he boitght the equity of 
* redemption, the mortgagee being the Rani of Tuni, that a suit 
was pending in the Vizagapatam Court and the 1st defendant’s 
brother wanted Rs. 24 lakhs to settle the clafm and that it was to 
provide for this sum to settle that claim the widow wanted 
Rs. 2} lakhs to be paid by the adopted son and got a deed for. 
one-half of the property. It is stated that Rs. 24 lakhs was rais- 
ed by the 1st defendant by executing the mortgage (Ex. XVIII) 
in favour of the Maharajah of Venkatagirt. 

The suit about the Voratla estate was O. S. No.e30 of 1910 
in the Vizagapatam Sub-Court. It is admitted thit there was no 


pe. 


settlement in that suit and that the plaintiff in that suit got a. 


decree for about Rs. 7 lakhs. There can be little doubt however, 
that in 1913 theglst defendant and her brother hoped thaf the sum 
would be settled for Rs. 2} lakhs, and applied to the plaintiff for 
help whicł he was unwilling to prant. „Letters (Ex. = ‘to 0 IRE 8) 
-R—121 "e 
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$a were filed to show that an application was made to the plaintiff “for 


Ks Le « helpi in respect of the Voratla claim. It is however conceded before 
” v e ‘us that neither Rs. 2} lakhs nor any other sum was paid in respect 
i ee eof the Woratla litigation by the lst defendant or her brother and 
e - that no ‘portion. of the money which the 1st defendant raised by 
yemini mortgaging her half-share to the Maharajah of Venkatagiri under 
Saati. J „ Exhibit XVIII went to meet any claim in connection with the Vora- 
° * tla litigation. . 
e The case for the defendants is that the lst defendant had debts 
to pay amounting to about Rs. 24 lakhs, thaf when she was mak- 
. ing the adoption she naturally was concerned as regards these debts 
and asked the adopted son to pay off those debts and that the adopt- 
ed boy’ suggested that instead of his paying the debts, the adoptive 
e mother could pay them out of the half-share of the estate which 
he would give her. 
So far as I can see, only two cases Were put forward at the 
trial. The plaintiff’s case was that this arrangement as to Rs. 24 
* lakhs had nothing to do with the debts of the 1st defefidant but 
was merely a device by the lst defendant to get half the estate on 
which she could raise money to help her brother in the*Voratla 
«litigation and that she actually did so by getting a loan from the 
Maharaja of Venkatagiri of Rs. 24 lakhs. The case for the defend- 
ants is that it was to pay her debts that she raised a loan from the 
Maharaja of Venkatagiri and it had nothing to do with the Veratla 
litigation 2nd that out of the loam so raised she discharged her debts. 
The case for the plaintiff as to the Voratla motive hds entirely 
“ failed. It was nót pressed before us in this appeal, but the plaintiff 
wants to turn round and say that thee ist defendant has not 
proved that she had debjs of her own to the extent of Rs. 24 lakhs 
and that they were her brpther’s debts which she wanted to pay. It 
is argued that the 1st defendant has not proved each item of the debt 
which sheeis alleged to have paig and so these were not her debts 
but her‘brother’s. ° It is complained that she has not produced vouch-, 
jers or accounts ànd it was soughj to treat this case as if the lst 
defendant was called upon by the pleadings or evidence to prove 
each item that went to make up the debt of Rs. 24 lakhs which she 
sdys she paid. I do not think that the plaintiff who fails to prove 
ethe specific case set up by him is entitled to say that the Ist 
° defgnadnt should prove every item. 

As regards the debts said to have been discharged, there can 
be little doubt that the whole of Rs. 24 lakhs went to discharge 
the debts.e Exhibit XVIII is a mortgage, dated the 25th of 
July 1914, exdtuted by the Ist Defendant and her brother and 

e r "ee her brother’s sons in favour of the Maharajah of Venkatagiri. 
„I? begins by stating that the amount of Rs. 2,50,000 was borrowed 
“for the" purpose of clearing the debts borrôwed by the executants. 

e _¢  Venkayya, one of the execut&ints of the document, states that this 
oe Joane was Srranged 2 or 3 monttis prior to the execution of the 
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mottgages bond, t.e., about the month of May, the adoption being Kn 
a 


in February. He says that the loan was taken for the Brposaof +: Rao 
liquidating “the debts of the Ist defendant and that heredebts e » e 
were discharged out of the money got by the mortgage. IJe @eniese gal of ae 
that any money was needed at that time for the Voratla itigation. une 
In cross-ex&mination he states that he was present When some of Kumira- 
the Ist defendant’s debts were discharged* and that the debts of A saath J. 
the lst defendant on khathas and promissory notes were partly . 
in her name and partly’ in the names of himself and 

his brothers and Ist fefendant’s brother. He states that the debts 

of his own family would be about Rs? 60,000 or Rs. 70,000, that ° 
there were outstandings also to that extent and that at the time of 

2nd, defendant’s adoption their own debts would havé been 

Rs. 40,000 or Rs. 50,000. He says that he was present when debts e 
amounting to Rs. 25,000 or Rs. 30,000 of the Ist defendant were > 
discharged, Kuppiah, @€fendant’s 1st witness who negotiated the 
loan from the Maharaja of Venkatagiri, says that the talk about v 
the Mahārają of Venkatagiri lending money arose more than 3 ? 

months after the adoption, that the lst defendant wanted a loan 

to discharge her debts, that the Maharaja of Venkatagiri when ap- 

proached agreed to give a loan provided there was adequate security, 

and that the Maharaja, when informed that one-half of the Gol- 

laprolu estate which the Ist defendant got would be given as 

securigy, thought that the security was insufficient and said he 

would give the lodn only if her brether and nephews Would also 

execute tite mortgage deed and include their properties al&. “The 

fact that the debts'to be discharged are saideto be the debts of the ° a 
executants does not show that the debts are not the debts of the 

Ist defendant. It is usual, when more thgn one person executed 

a document alleging that,moneyewas borrowed to pay debts, for 

the lender to get a general statement that the debts were the 

debts of the executants ‘and not tg give room for futuse conten- 

tion by stating what the debts of each of the txeoutant? were. 

He says that as regards the debts ‘due by the 1st defendant there 

were registered mortgages for Rs. 10,000, promissory notes for 

Rs. 40,000, pledges of jewels and money rectived on chits, and 

that after discharging those debts he took back those vouehers and 

gave them to the Maharaja of Venkatagiri. He says that the Ist . 
defendant, told him that she contracted debts for litigation and ° 
other expenses, that no portion of the money lent by the "Maharaja 

was utilized for the Voratla litigation and that after dischargine 

the Ist defendant’s debts there was a balance of only Rs. 10,000 

which he handed to the ist defendant. He swears that no portion 

of the money rec¢ived from the Maharaja of Venkatagiri went--°- s 
towards the liquidation of any portion of the debts of the Ist de , ` 





fendant’s brother’g famiby. ; . 
It is usual for a person lending money on mortgagę for dis- a AA 
charging deħts to get the cancellet documents and 'voucherg $ni ` = 
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keep them as evidence stiould any disputes arise as to considerafion 


ta ang it is quite probaple that these vouchers were given to the Maha- 


rajaeof Venkatagiri. It does not appear that the Baja or his 
*Dewdhgas subpoenaed to produce the vouchers. All that appeara 
from the evidente of Kalyana Rao, defendnts’ 28th witness, is that 
the Maharaja" of Venkatagiri was subpoenaed by defendants to 

. produce some d&Scuments and that he handed over to Kuppiah the 
documents mentioned in the summons, It appears that the sum- 
fhons which the witness speaks of was the subpoena taken out 
by the defendants and it qoes not appear that the plaintiff took 
out any subpoena. The witness states that defendants’ ‘Ist wit- 
ness did not hand over to the Maharaja of Venkatagiri the docu 

ments evidencing the debts discharged out of the consideration 
for the mortgage but admits that he did not make a search of all 
the records and that he only searched a box containing letters 
from the Raja of Pittapur. The 1st defMndant in-her, deposition 
states that she had at the time of the adoption debts to the extent 
of Rs. 24 lakhs and that arrangements were then .made to dis- 
charge those debts. This is what she says: 

GI said to the 2nd defendant that he®might take the wh8le estate 
and discharge my debts He said he would take half and that I might 
take the other half of the estate and discharge my debts The said settle- 
ment deed thus gave me half the estate for discharging my debts . . . I 
arranged to discharge my debts and for that purpose I took a loan from 
the Mahafaja of Venkatagiri. I yborrowed Rs. 24 4akhs from him and 
exechtedea mortgage deed to him ’’ ` 


b She says that the debts referred to were her own debts and 


not her brothers’ debts and that as the brothers executed the docu- 
ment and mortgaged their properties also, the Maharaja wanted 
that the debts should be descrihed as the debts of all of them. 


- She says that some of her debts were on pledge of jewels and that 


Kuppiah,edefendants’ Ist witngss, and Prakasam brought money 
from Venkatagiti and discharged the debts. She says that all 
her debts were paid off. The 2nd defendant who is the adopted 
son states that the talk about giving half the estate to the ist 
defendant was abotit a week or 10 days before the deeds were 
executed* This is what he says: 

‘P, Kuppiah (D.W. 1) spoke to me about them. He told me that 
the, Ist defendant sent word to my natural father that she wished to 
adopt me on condition of my taking the whole estate and discharging her 
debts myself and that my natural father sent word through him to 
ag certain jf I was willing to that course and if not what my opinion on 
the matter was I rephed that it would be better if I were given half 

_the estate free of debts, the 1st defendant herself taking the other half 
with the debts and that I would abide by the opinion of the lders on that 


° matter, D.W. 1 went and consulted my natural father and came back to 


° me and told me that my patural father agreed to mg proposal.” 
| He gays that he did not know if there was a talk before the 
ad8psion about a loan from thé Raja of Venkatagiri®*and that he 
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héard of it only 3 or 4 months after the adoption. The evidence a 
was given by him in Telugu and when it was ‘interpreted to him, ae 
he wanted to correct himself, by gaying thaf defendants’ gt wit- EA 
e mess, when he spoke ‘to him about taking the whole esate with | Aes 

the debts did not say anything about the adoption. The Judge — ° 


notes thaf the witness stated what was recorded in the deposition, Kumar 
The ‘evidence was all taken in one day and it js argued for the Sestri, J. 
appellant that in view of that fact his correction could not be ah Á 
afterthought, that as the ‘deposition was given in Telugu (dhe 

Judge ‘being a Tarhil gentleman) too much importance should not 

be attached to the word “conditiof’ in his deposition and that 5 
reading the evidence as a whole it cannot be said that the adoption 

was conditional on his giving half the estate. C. Seetharamayya 
(defendants’ 27th witness) who is lst defendant’s brother states, 

that after the adoption was settled, the Ist defendant asked the 

2nd defendant to take*the estate and discharge her debts and that - 
the 2nd defendant replied he would not discharge the debts but 
that hé would give her half the estate with absolute rights and she e 
might discharge the debts herself. He says that the loan under 
Ex. XVIII was borrowed to discharge the 1st defendant”s debts, 
that the debts were debts partly borrowed in her name and partly in 
his name when the creditors hesitated to give money on the ground 
that the Ist defendant was a widow, that all these debts were bor- 
rowed for the Ist defendant and that they would be entered in the 
chittas. He was asked in crosgexamination about Some of the 
debts discharged and he says that most of the documents were exe- 
cuted by him or his elder brother or Venkayya whoever happened 
to be present and some jointly by all of them, that they were execut- 
ed for the 1st defendant’s purposes and at she would pay moneys 

to them from borrowed moneys. This is what he says: 

“They were executed for her purpose and she would pay us not 
only from these borrowed moneys and also other fundseof hers. She 
would give us as much out of the borrowed money$ as she likéd. As the 
lst defendant was a female, the people were not willing to lend her money 
and the creditors were not satisfied that the moneys lent by them were for 
purposes binding on her estate The 1st defendant also used to borrow 
sometimes in her own name.’ 

He says that his joint family has got properties Gelding about 
Rs. 40,000 and that they have still debts to pay. 6 

As regards the income of the Gollaprolu estate, the net Income 
is said to be Rs. 40,000 a year, which will be‘about Rs. 3,400 a month. 
The fact seems to be that the lst defendant who bed no nearer 
relations of her husband treated her brothers afd her sisters and 
their children with great affection. She was spending large sums” . œ 
upon them and there can be little doubt that she was spending the i ip- 5 
come of the eate orf herself and her brothers and sister§ and their 
children. There can also be little donbt on the evidence that the debts e 
which ste had at the date of the adoption would not bind tharever- “ae 
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se" \sioners, They were purely her personal debts. So long as she 
oe .aWas in possession of the estate she could use the income as she 
a ee pleased, but she coulf not mortgage or encumber the ¢gtate so as 
: Gera . to be valig beyond her lifetime and it is only natural that the creditors 
| hesitated t8 lend large sums of money to her as they would lose the 
Kumani: money if she, died or made any adoption and she had to borrow 
Saat’ y; | ‘through her brothers and nephews who according to the evidence 
è ‘Fad property yielding about Rs. 40,000 a year. As her brothers 
ang nephews were well off, there was no difficulty for her in 
getting loans through them. It appears from” the evidence that 
è out of the debt of Rs. 2} lakhs which had to be paid, Rs. 50,000 
were debts in her own name for, which she could be sued and 
the rest Was borrowed by her brothers or nephews at her request. 
e If she was minded to defraud her creditors, she could have made 
an adoption and left the creditors unpaid. She however did not 
ad want to adopt this course but was anxious Meat the debts jneurred 
by her or incurred at her request should be paid. At the time of 
* the adoption she was ill and according to Hindu notigns the sin 
arising from a person dying with his debts unpaid applies equally 
to women though in the case of a man leaving sons the laW has 
made the pious obligation to save the father from the consequences 
of the sin a legal obligation. I do not think a widow who makes 
an adoption and stipulates that the adopted son should pay her 
debts is doing anything corrupt or immoral. On the contra I 
should thin® that she is doing an honourable ththg. It has now 
been stttled by their Lordships of the Privy Council in Mrishna- 
Moorthi Aiyar v. Krishmamoorths Aiyar,: that an adoption made 
by a widow on condition that she should enjoy the income of the 
estate during her lifetime would in the Madras Presidency be 
valid even though the ga boys was a minor and his father 
entered into the arrangement. Though she will be securing a 
personal benefit and though the adppted son may for several years 
be deprived of thé estate, the adoption will be valid. If after 
the adopted son comes of age he cpmmutes the interest reserved 
by the widow into an absolue share of a portion of the estate, it 
cannot be said that tHe transaction will be void. If the adopted 
son is at the time of adoption a major capable of contracting as 
he was in the present case, I can find nothing illegal in the widow 
. requiring the adopted son to pay her debts. If the adopted son 
instead of uddertaking the burden thinks that it is in his interests 
to get an unburdened Share of the estate and makes the widow 
to pay her debts out of any share allotted to her, I find it difficult 
to see how the #doption would be invalid as being made from a 
e >»  “ecorrmpt motive. The case may be different if the widow had no 
i debfs to pay or if the proportion of the estate granted to her was 
so disproportionate to the debts that the Court can gn the evidence 
saka 1. (627) LR. 54 LA. 248° IĻ.R. 50°%Mad 508: 53 M.L-J. 57°(P C). 
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treat it as a device pure and simple by the widow under the guise “Sri 
of an adoption to get a large share of her husband’s estaje to e. Kebaya 
herself. fy the present case the net income of the estate js said e 
e to be Rs. 40,000 a year and half the income would be Jis.°20,00/) 
a year, : . pies 
The Maharaja of Venkatagiri who lent Rs. a} lakhs thought Kumara- 
that the estate was not sufficient securitye alfhough at the time of seei J. 
« the mortgage the widow had absolute title to half the estate and . 
it cannot be said that if there were debts to pay amounting eto 
Rs, 24 lakhs, the Arrangement was one which the Court would 
hold tò be mere device to get an abSokite property. As a matter ° 
of fact, the half which she got from the adopted son was in 3 or 4 
months after the adoption mortgaged to the Maharaja of Venkata- 
giri and the debts were paid off. She had no other means to pay e 
the debts so that any possible advantage which she might get would a 
be any gurplus remaiming after the debts were paid. Meantime 
interest was payable on the mortgage for Rs. 24 lakhs. Having regard s 
to all the facts in this case I am of opinion that the adoption was ” 
made without any corrupt motive by the widow. While on the one 
hand She wanted to adopt in order to advance her husband’s and her 
spiritual welfare she did not want to evade payment of the debts 
which she fonsidcred legally or at least morally binding on her. It is 
no doubt true that these debts would not bind the reversioner if he 
chose to contest them. But at the same time it cannot be said that 
her stipulating for the discharge ef the debts which she owed and 
which she cquld pay out of the income of the estate even ffter adop- 
tion by making it a condition that she should remain in possession of x 
the estate for her lifetime makes the adoptiog invalid as being made 
from a corrupt motive. og 
It has been argued, for the respondent that it was only when 
she found that the plaintiff would not give her brothers Rs. 24 lakhs 
for the purpose of the Voratlaeestate litigation that she conceiv- 
ed the idea of adoption as a means of raising ‘money to help her 
brothers and that the motive was therefore corrupt ‘as she wanted 
under the guise of an adoption to get a personal gain to Her bro- 
thers. I do not think the evidence supports this conclusion. 
Exhibits EE series and the evidence of the plaintiff and his 
Dewan show when the request for money was made. It appears 
from the date that the Ist defendant resolved to adopt tha 2nd 7 
defendant before the refusal of the plaintiff to accede to her request 
for money to help her brothers. The letter to the plaintiff asking 
for money are Exs. EE, EE-2, EE-5 and EE-8. Ex EE is not 
dated, but it is argued that the evidence shows that it must have 
been in May or June 1913. It says that her brothers were anxigts ° 
to buy the Voratla estate and requests the plaintiff to gjve them 
peouniary help. e Ex. EE-2 states that if he was willing to render 
‘the help asked for, her brother wofild come and explain matters, “a? 
It concludts by saying that the Matter about the Voratfa estate has as 
= e 
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got to be settled at once and requesting for an immediate repfy. 


. a In Ex. EE-5 she reminds the plaintiff of her request and statés that 


if he goes “not help fer brotheys, they would give up {Me Voratla 
estate amd that they have taken a week’s time to settle the matter. 
Ex. EE-@ is another reminder where she wants a definite reply 
whether he would help her brothers or not. It appears from 
Ex. EE-16 that, pérson „called Kondayya was paid on the 3rd 
January 1914 Rs. 8-2-9 for going from Undoor, the Ist defend- 
ant’s place to Pittapur, and it 1s suggested that the letter Ex. EE-8 
was the letter which the man took and it is sdught to fix the date 
as January 1914. There is” however nothing in Ex. E15 or 
EE-16 to support this. Though, the 1st defendant denied that 
she wrote these letters, I do not think there is sufficient reason for 
differing from the Subordinate Judge who was of opinion that 
the letters were written by the 1st defendant especially as it is not 
denied that she did apply to the plaintiff*Sor help in connection 
with ber brothers purchasing the Voratla estate. 


Mr. P. Seetharamayya who was Dewan of Pfttapur from 
October 1910 to September 1913 states that about 3 or 4 months - 
before his term as Dewan expired, defendants’ 27th witness C.e 
Seetharamayya came to him and asked him to suggest to the 
plaintıff that the latter may make a gift of Rs. 24 lakhs to him 
as he wanted to clear some heavy debt in connection with an 
estate of which the Rani of Tuni was the mortgagee. This? evi- 
dently regers to the Voratla estate litigation. He says thgt he re- 
eferred Seetharamayya tp the Raja as it was not a matter in which 
the Dewan had anything to do. The plaintiff states that the 1st 
defendant personally asked him about the pecuniary help shortly 
after the birth of his sec&rtd son in October. The plaintiff sent no 
reply to these letters and he says “that he never refused in so 
many words to accede to the request of the Ist defendant when 
she asked him for help persondily. I have already referred to 
the evidence which shows that the 1st defendant entertained the 
idea of adopting the 2nd defendant about a year before the actual 
adoption. . 


Mr. Krishnaswami Chetti, defendants’ 9th witness, who was 
*one of the leading vakils of this Court and who retired from 
active practice owing to hardness of hearing but who gontinued 
to practise in Chambers states that more than two months before 
the adoption took place he wag consulted by Pakam Kuppiah and 
C. Seethardmayya on behalf of the Ist defendant as regards adop- 
ton. There is absolutely no reason to disbelive the evidence of 


“ . 
° Mg. Krishnaswami Chetti, who was a well known and highly res- 


cted vakil of this Court. So that it is clear that the 1st defend- 
ant before she had any season to expect that the plaintiff would 
not accede, to her request was taking steps to adopt the 2nd 
defefidgnt. e th = ° 
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° So far as the Voratla estates is concerned, neither Rs. 24 
lakhs nor any other sum was paid to the Tuni Rani anq the Igtter 
that I havê referred to (Ex. EE-5), shows that a week’s time was 
„Obtained for settlement and evidently by the beginning of J #nuars 
1913 the compromise fell through and there waseno necessity for 
the paymefit of any money to the Tuni Rani. The guit took its 


own course and ultimately there was a decree fpr a large sum. | 


e No portion of the Rs. 24 lakhs raised from the Maharaja of Ven- 
katagiri was paid towards this decree. The contention that the 
adoption was merelf a means to get Rs. 24 lakhs to pay the lst 
defendant’s brothers in order to enable them to purchase the Voratla 
estate has no foundation. i 

. The conclusion I have come to on this part of the'case is 
that the lst defendant who was an old lady and whose health was 
failing her from about two years before the adoption wanted to 
make an adoption, that”when she conceived the idea of adoption 
the only near sapinda boy available was one of the sons of Rama- 
krishna, “that, Ramakrishna was not willing to give one of his boys 
in adoption as she was on friendly terms with the plaintiff, that 
ultimately at the instance of Kuppiah, Mr. Krishnaswami Chetti 
And the Maharaja of Venkatagiri, Ramakrishna was persuaded to 
give one of his boys in adoption, that the 1st defendant’s idea in 
adopting the boy was not to get Rs. 2} lakhs for the purpose of 
helpigg her brothers in connection with the Voratla litigation, that 
the unwillingness $f the plaintiff tẹ advance Rs. 24 lakMs was not 
the reason why she wanted to make the adoption, that eftef the 
adoption was resolved upon and settled andeRamakrishna’s consent 
was got, questions arose as to the debts which she said she owed 
and that the arrangement whereby the adgpted son agreed to give 
half the estate to the 1st defendant was the result of an offer from 
the adopted son as a means to enable her to discharge her debts. 

I do not think the plaintiff pas proved that the debts which 
were actually discharged by the Ist defendant ‘were entifely the 

“personal debts of her brothers, She no doubt obtained an ad- 
vantage as the debts which she considered she had to pay were 
discharged; but it is not every personal benefit which the widow 
obtains that could invalidate the adoption. As I said before, she 
could contract with the adopted son or his guardian to enjoy the 
whole estate during her lifetime leaving nothing for the adopted 
boy till her death. Krishnan, J., was of opinion that her motive 
for adoption was not purely a desire to get an advantage for her- 
self but that she was actuated by religious motives and algo a desire 


for personal gain. Venkatasubba Rao, J., held tħat her motive 


was not corrupt. 
So, far as the adoption is concerned, it is a religious sacrament 


according to Hingu Law-givers as a marriage. The necesfity for* 


the adoption of a son in the case of chiddleds Hindus is insisted upon 
as an act necessary for their salvation and is looked up8n as wery 
R122 ji A . 
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meritorious. It is in fact looked upon as so meritorious thaf in 


<e Bombay the authority of the husband is unnecessary as such au- 


thority according tô the leading commentators may pt presumed 
efor s@ meritorious an act. 


Seoular motives do come into play and influence, persons in 
making adoptién. Where an adoption is made by a widow both in 
. fulfilment of her religi6us duties and also for the purpose of get- 
ting a gain for herself, it seems to me the proper thing is to holde 
that the adoption would be valid while any arrangement for her 
personal benefit, if not within the limits actually allowed by law, 
would be void. No case has been cited where in such c&ses the 
adoptiqn has been set aside; but the Court always confined itself to 
declaring the arrangement limiting the adopted son’s rights voidable 
at his instance. 

In Bhasba Rabidat Singh v. Indar Kunwar,’ which was a case 
from Oudh (Northern India) the adoption” was questioned on the 
ground that the widow agreed with the natural father that she 
should retain the whole estate during her lifetime. Trough such an 
agreement would be valid in Southern India by virtue of a custom 
as decided by their Lordships of the Privy Council in the 50 Madrag 
case above referred to, it would not be valid in other parts of India. 
Their Lordships of the Privy Council were of opinion hat this did 
not render the adoption conditional and did not affect the rights of 
the adopted son, but they stated that ewen if it amounted to a tondi- 
tioneon which the adoption waf made, the condition would be void 


without invalidating thg adoption. It has been argued for the appel- 


lant that where it is found that the widow was actuated by considera- 
tion of spiritual benefit to her husband în making the adoption, 
Courts cannot analyse &er motives and see the proportion of the 
spiritual and secular motives. Iti also*argued that the question 
of a widow’s motive cannot be gone into when she had made an 
adoption. Reference has been fhade to Mayne’s Hindu Law, 9th 
edition, articles 120 to 129 especially article 128, page 170, and ta 
Ramachandra Bhagavan v. Mulgi Nanabhai? and Mahableshwar v. 
Durgabai.t As I find on the evidence that a corrupt motive has not 
been proyed, it is unnecessary to discuss this aspect of the case. 
Were it necessary, I would incline to the view that the Court 
cannot set aside an adoption by going into consideration of the 
motives of the widow making the adoption. . 

I am of opinion that even if it is shown in this case that the 
lst defendant wanted to get a personal benefit for herself, the 
adoption couldenot be set aside on that ground. 

The next question is whether the adoption is invalid owing 


t8 the plaintif having refused to give his consent to the adoption. 





* 2 (1889) L.R. 16 L.A. 53: LL.R. 16 Cal 556 (RC). 
3. (1898) I.L.R. 22 Bom. %8 (F.B.). 
- e g (1898) I.L.R. 22 Bom. 199. e» e 
LA r 


e e & 


° s . 
b ; . || ` 
Lv] e THE MADRAS LAW JOURNAL RERORTS.* e Wi * 


If is new settled by their Lordships of the Privy Council in 


V eerabasavaraju v. Balasurya Prasada Rao,’ that the sapindas whose |, Srichingy yA 


consent is*gecessary to validate an, adoption “by a widéw are the 
¿nearest and not the remote ones. It is therefore unnecgsaary tg 
refer to the previous decisions which leave it in doubt &s to who a 
are the sabindas that should be consulted. e Kumara: 


~ At the time of the 2nd defendant’s atloptior’.and the negotia- Sassi, J. 
* tions which preceded it, the nearest sapindas were Ramakrishna, 

the father of the poy arranged to be adopted and the plaintaf, 

assuming that the plaintiff was the gurasa son of the late Raja 

of Pittapur. The question as to the plaintiff’s legitimacy was at 

that time undecided. Mr. Maokenzie, the District Judge, after 

a ‘protracted trial and after considering the evidence of several 

doctors and expert witnesses had found that the plaintiff was not e 

the son of the Raja of Pittapur. That finding remained unrevers- 

ed as Both the High Curt and their Lordships of the Privy Council 

decided, the case on the question of the will and the plaintiff herein 

being a persona designata The 1st defendant acting under legal ¢ 

advica did not want to take the risk of deciding for herself whether 
ethe plaintiff was or was fiot the son of the late Raja and she applied 

to the plaintiff for his consent. 


Exbifit EE-9 is a letter, dated the 2nd of February 1914. H 
rung as follows: 
| ‘I am very ‘anxious to Adopt a, son for securing a gogd end to my 
‘Yate husband, performing his ceremonies, etc, and perpetuating the progeny 
(line). Further, in adopting, I intend adopting Sri Krishnayya, the fourth 
son of Sri Rajah Rao Vekata Surya Mahipathi Ramakrishna Rao Bahadur. PAN 
the adopted son of the late Raja of Pittapuram., But under the decree in 
O.S No. 30 of 1886 on the file of the Sub-Gagrt, Cocanada, and under the 
decree in the appeal against it im the High „Court, it has been found that 
I have no authority from my husband to adopt. I therefore write this 
letter to you earnestly requesting yoyr permission for me to edopt the said 
boy. Please to consider and reply soon Please bestow some thought.’ 
It is argued for the respopdent that the 1st defendant did not 
really want to consult the plaintiff, and that the terms of the letter 
were not respectful as it was addressed to® him as Zamindar of 
Pittapuram and not as Raja of Pittapuram. I see little force in 
this argument as the plaintiff himself when examined said thag 
there was nothing wrong in the letter as it stood. This is what ° 
he says: “I see Ex. EE-9. I now read it. I am not prepated to . 
say whether there was any impropriety or defect in the language 
or substance of this letter.” To this letter written, on the 2nd 
February the plaintiff sent a reply on the 11th df February (Ex. 
EE-11).* The letter runs as follows :— ina 8 . 
“The letter written by you on 2nd February 1914 reached me on 4th 
February 1914. § have ‘tome to know that you are not adoptihg with an 4 
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honest purpose either for the spiritual salvation of your deceased husband 
or for the perpetuation of his line, but bearing spite against me for my not 
Tendering pecuniary help to your brothers as requested by them and yon, 
and wtth a view to put me to loss and for the selfish gain of Al of you, you 
have intysed with Rajah Rao Venkata Surya Mahipathi Rama Krishna Rao® 
Bahadur Garu wito has been my longstanding enemy and arranged to 
adopt his sone ° 7 

(2) That you have resolved upon making the adoption with the motive 
mentioned in paragraph 1 supra and have not applied for my consent * 
with an honest mind will be evident from the v fact that instead of 
asking for permission to adopt a suitable boy you wrote to me to say that 
you wanted to take in adoption “the fourth son of Sri Rajah Rao Venkata 
Surya Mahipathi Rama Krishna Rao Bahadur Garu and were very desirous 
of having my consent for the same. 

(3) Had you come to me and told me the necessity that has arisen Tor 
you to make an adoption and the reasons for adopting that boy, I would have 
been in a position to discuss with you about it*ig person and express my 
opinion to you. 

(4) You, your brothers and Sm Rajah Rao Venkata Surya Mahipathi 
Rama Krishna Rao Bahadur Garu having joined hands in the manner set 
forth above in order to put me to loss, you and your brothers havigg made 
some arrangements for yourselves, as consideration for your agreeing toe 
adopt his son, and you having given him some consideration for his accord- 
ing consent to you to make an adoption, and having thus decided upon the 
arrangements, you and your brothers went to Madras and being bent upon 
adopting that boy, you wrote to me the letter gmerely for the sake of formality 
and not with? an honest desire to obtgin my consent. 


Y5) dn pursuance of the arrangement that was made by “your late 


‘husband and my father, the late Sri Rajah Rao Venkata Mahipathi Ganga- 


dhara Rama Rao Bahadur Garu, you were precluded by your husband from 
making an adoption. ? 

(6) The consent given by Sri Rajah Raq Venkata Surya Mahipathi 
Rama Krishna Rao Bahadur Garu, for his own gain, to your adopting his son 
is not valid. 

(7)*Further, Tebeing the spies son, Sri Rajah Rao Venkata Surya 
Mahipathi Rama Krishna Rao Bahadur Garu, who is an adopted son has 
no authority to give the consent. It is*therefore not possible to give you 
consent as desired in your letter. Please to consider.’ 

To this, the Ist defendant sent Ex. EE-12, dated the 16th 
February 1914, denying that she was actuated by any corrupt or 
improper motive and stating that she is not precluded from adopt- 
ing Wy reason of any agreement between her husband and the late 
Raja of Pittapur. She.refers to the difficulties she had in persuad- 
ing Ramakrighna to give his boy in adoption and states that the real 
reason for the plaintiff’s refusal was that she did not agree to his 


4 proposal that she should wait until another son was bom to him 


and*take that boy in adoption. This letter was written on the day 
after the «adoption. 

As regards the consent of sapindas, noua the authorities 
hold. that the person who should gwe the authority is the nearest 


e e ® 
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sdpinda ewho ex-hypothesi would lose the estate if the widow died 


before him, the sapinda is not entitled to withhold his consent from e 


corrupt of jmproper motives. What the sapihda has to sep is the 
interest of the family to which adoption is made. 2°? >» 


The law also has been settled that where there are only two 
sapindas who have to be consulted and one, of them refuses his 
consent for motives which the Court hdlds to “be improper, the 
Court will ignore such refusal and hold that the adoption is valid 
if the consent of the other sapinda has been obtained for the adép- 
tion. In the Ramnad case (The Collector of Madura v. Muthu- 
ramolinga Sethupathi® their Lordships of the Privy Council, 
observe: ° 


“The assent of kinsmen seems to be required by reason of the pre- 
sumed incapacity of women for independence rather than the necessity of 
procuring the consent of aU those whose possible and reversionary interest 
would fe defeated by thè adoption. There should be such evidence of the 
assent of the kinsmen as suffices to show that the act is done by the widow 
in the propes and bona fide performance of a religious duty and neither 
tapriciously nor from a corrupt motive.’’ 


This assumes that *the person whose consent is asked is a 
person who is himself actuated by correct or proper motives in 
seeing whether the adoption should be made or not. 


et Parasara Bhattar v. Ranga Bhattar," Sir Charles Turner, 
C.J., and .Innes,®J., were ôf opinion that the assent of some of 
the sapindas equally distant from the deceased is sufficiemt if bona 
fide given when the assent of others iserefused from improper 
motives or without a fair exercise of discretion. This was a case 
where there were two sapindas one of whom consented to the 
adoption and the other refused to give’ is consent unless his son 
was adopted. i 

In Venkata Krishnamma v.Annapurnamma,® it was held that 
where a sapinda who is consulted and who refuges to givé his con- 
sent without giving any reasons for it cannot question the adoption 
made with the consent of the other sapindas. Though this decision 
will not be authority, after the ruling of the Privy Council in 
V eerabasaveraju v. Balasurya Prasada Rao! for the view that a 
remoter sapinda could be consulted, is authority for holding thate 
a sapinda whose refusal is not proper can be ignored. ` 

In Venkatapathi v. Punnamma,® it was held by Wallis, C. J., 
and Hannay, J., that in giving or refusing’ his consent a sapinda 
is not entitled to proceed upon grounds personal to*himself but 
must act with a deliberate consideration for the benefit of the 
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family to which the adoption *is to be made and that where" a 


-e sapigda refuses his consent on the ground that the widow was 


actuated by a desire’ to prevent the property from devolving on 
him affdwhis ‘heirs and that there was no necessity to adopt until 
he got a son, the refusal was not proper, and could be ignored by 
the widow. elhe learned Judges refer with approval to “Nagaram- 
pai Kamesam ve Nagarsmpalli Batchamma.?° In that case it was 

eld by Wallis and Sadasiva Aiyar, JJ., that where a nearest rever- 
siener unreasonably refuses his consent to make the adoption the 
consent of remote Teversioners is sufficient to v&lidate the adoption. 


In Venkatarama Raju v. Wa it was held by Sankaran 
Nair and Spencer, JJ., that where a nearest sapinda refuses to 
give his consent on the ground that he would forfeit his night “to 


° proprty which he would otherwise get, the refusal of the sapinda 


was based on improper grounds and that an adoption made with 
the consent of the remoter sapindas was valid. 


The position of the next sapindas whose consent is necessary 
is that they are by virtue of the relationship competent advisers 
of the widow and proper judges of the propriety of the actepi the 


widow in making the adoption. Where a sapinda sets up an agree-® 


ment between his father and the widow’s husband which according to 
him prohibts an adoption even when such a contention hàs been set 
up by his father in a previous litigation and negatived and peqsists 
in this objection and where he gays he’ is not gomg to give up his 
reversiongry right to succeed by consenting to the adoption, it is 
difficult to see how he gan be a competent judge of the propriety 
of the widow’s act or a competent adviser, If the position of the 
sapindas is that of a domestic forum then the moment one of the 
judges takes up the grdiifids above mentioned as reason for the 
dissent he ceases to be one who could be “a member of the forum 
and the widow is entitled to look to the consent of other sapindas. 


It i8 clear fr8m these authorities that the grounds of objec- 
tion taken by the plaintiff for his refusal in Ex, EE-11 are per- 
sonal to himself and based on consideration of his personal benefit 
and not proper grouhds. The fact that he would lose the estate 
if an adoption was made and the fact that the boy chosen is a son 

eof his enemy would not in my opinion render his grounds of 
objegtion proper. It is not suggested, as I said before, that there 
was anything in the boy rendering him unfit to be adopted to the 
Gollaprolu branch. ‘The statement that Ramakrishna got some 
money has mot been pressed before us and it is untenable on the 
evidence. The*ground that the lst defendant was precluded bv 


*. her husband from making an adoption by reason of the arrange- 


mènt between the plaintiff’s father and the lst defendant’s hus- 
band is tintenable and was so held in his father’s suit. ` Both the 
10. (1914) M.W.N. a 
cer EE 39 Mad 77: 27° M.L.J. 638. ° 
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ttal Judge and Krishnan and Venkatasubba Rao, JJ. in appeal 


held that there was no agreement which would preclude the lst, 


defendant’ from adopting by reason of an imfilied prohibition from 


her husband. The reason given thit Ramakrishna being pre'adopt- 


ed son had no power to authorize an adoption 1s equally*untenable. 
Although e under Hindu Law Ramakrishna might have a lesser 
share in his adoptive father’s estate because at the birth of a 
matural son if the property was partible, so far às the Gollaprolw 
estate is, concerned where succession is to collaterals, both R 

krishna and the plaintiff stand on equal footing and they get 
equal shares. No authority has beenecited for the proposition that 
where there are sapindas of equal degree and who share equally 
in the estate of another sapinda’ but for an adoption, these is any 


difference between such reversioners as regards their capacity to \ 


consent to an adoption. 


The, only groundein the letter Ex. EE-11 which could possibly 
be urged as being a proper ground for refusal is ground 4. I have 
already given my reasons for holding that the reasons given in 
ground 4 are not correct. I have little doubt on the evidence and 
from he conduct of the plaintiff that he would not have given his 


° assent to the adoption because his dominant idea was to get the 


estate. Ramakrishna when he wrote the letter Ex. XVI-(a) 15 days 
before the adoption was ill and as a matter of fact died about three 
months after the adoption. The plaintiff who was then a young 
man had every réason to think thaj he would be the sole reversioner 
on the death of the Rani. At any rate he would have been éntitled 
to half of the estate. His contention was that the widow had ne 
power to adopt because her husband had by virtue of an agree- 
meent between himself and the late Raja impliedly forbidden any 
adoption. The objectign to the adoption went to the root of the 
title of the 1st defendant to adopt and had nothing to do with any 
discretion that he was exercising properly or improperly. 


As regards the statement that the widow ‘ought to have seen 
him personally, I do not see why she was under any necessity to 
do so especially as he admits that there was nothing improper in 
the letter asking for consent (Ex. EE-9). ° 


It was argued that the refusal was only tentative and that 
if she had gone and persuaded him he might have changed his 
mind. “But it is clear from the closing portion of the letter “it 
is therefore not possible to give you congent as desired in your 
letter” that the matter was conclusive leaving no door open. He 
no doubt says “if you had come to me and convigced’ me, I might 


have consented.” Bat it is difficult to see how a person who took » 


the grounds as he did in Ex, EE-11 would have been convinced of 
the propriety of the adoption. 


The plainfiff’s main grounds were that he soula lose the 3 


estate, that his enemy’s son wag being adopted and that the widow 
° ns 
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had no power to adopt. It is argued that he was actuated by fhe 
consideration that the inheritance should not be cut up and the 
wid8w shuld not deprive the adopted son of any shħre in the 
gstateagd that the plaintiff was justified in refusing°to give his 
consent. % doukt very much whether the motive to benefit his 
enemy’s son gt the expense of the widow would ever have influenced 
him. Even assuming that there was no arrangement as regards 
iving one-half of the estate to the widow, it is clear from his letter k 
that he would have refused his consent. His admissions in cross- 
examination make this clear. Å . 

“‘Q.—As you are on inimital terms with Ramakrishnayya wotld you 
be prepared under any circumstancea, to consent to the adoption of hus 
son? id e 

A.—I would object to it on the ground that he belongs to a family 
which has all along been denying my legitimacy. But if the lst defendant 
had come and consulted me properly in personel do not, know hat I 
would have said. j 


Q—Would anything she might say induce you to forget the” enmity? 

A—I cannot say what I would have done if she had come apd dis- 
cussed with me. 2 

Q.—Can you mention any circumstances which will induce you 1o 
forget the enmity? . 

A—I am not able to think of any now.” 


6 . 

As regards the loss which he refers to in paragraph 1 of his 
letter Ex.°EE-11, he says that it is the prejudice to his reversion- 
Ary right. j 

Though in the letter Ex. EE-11 the plaintiff says that Rama- 
krishna conspired with the widow and his brothers and received 
a bribe for giving his sore in adoptien he*states in paragraph 10 
of the plaint as a ground for the invalidity of the adoption that 
Ramakrighna was joo ill and wa# not mentally or physically able 
to give his consent. Both the trial Judge and Krishnan and 
Venkatasubba Rao, JJ. have held that Ramakrishna was mentally 
and physically able to, give his consent to the adoption and to take 
part in the ceremony of giving. I do not think on the evidence on 
record it can be held that Ramakrishna was incapable of either 
tiving his consent or giving the boy in adoption. 

Reference has been made to the evidence of Major Niblock. 
But Major Niblock says that he attended on Ramakrishna on the 
13th of Fekruary and subsequently. The negotiations for the 
adoption took place long before. The evidence of Mr. P. V. 
Krishnaswami Chetti shows that Ramakrishna was quite capable 
of @xercising his discretion. I see no grounds to disbelieve the 
evidence of this very respectable witness. . E an 

As regards the actual ‘part taken by Ramakrishna on the 15th 
February tht date of the agoptiom* it simply consisted im handing _ 

. e K “ 
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over the boy to the Ist dfaa It is not suggested that any h. 
ceremonies had to be performed by Ramakrighna beyond hanging ° 


over and there is nothing in Majer Niblock’s evidence Show “ae, 

ethat he could not have done this. on . “Papa? 
I am ef opinion that the plaintiff’s refusal to give his consent ë kimam 

was influenced by purely personal motives. e swam 


. I have already given my reasons for holding that the adoption” 
was not merely a device for dividing the estate between the ket 
defendant agd the aflopted son, and that the adoption was not made 
for thepurpose of enabling the 1st defendant to raise money to help + 
her brothers in purchasing the Yoratla estate but that the debts 
to „discharge which half the estate was given were her debts con- 
tracted by her either personally or by her brothers and nephew e 
at her request. I am of opinion that the plaintiff’s withholding r 
his consept was not justified. 

The only next reversioner was Ramakrishna. There is no 
authority for holding that the fact that his son was going to be 
adopted would render him incapable of giving his consent. On this 
point Both the trial Judge and Justices Krishnan and Venkata- 
subba Rao on appeal agree. 


In Vehkammal v. Namaswaya Chettiar 2 there was only one 
sapinda whose boy was adopted and it was held that his consent 
was sufficient to validate thè adoption. This case wasedecided so 
long ago as 1896. In Parasara Bhattar v. Ranga Bhattgr * there 
were only two reversioners and the assent of one of them wase 
held to be sufficient when the other refused consent on grounds 
which were improper. So far as I am awafe, the validity of the 
consent of a sapinda whose son js adoptéd®has never been doubted. 


I agree with Venkatasubba Rao, J., in holding that the adoption 
of the 2nd defendant by the Ist defendant is valid. I would allow 
the appeal and dismiss the suit with costs throughout. ° 


However, as my learned brothers Odgers, J., and Jackson, J.. 
have taken the opposite view the appeal will under section 98, Civil 
Procedure Code, be dismissed with costs. À 


Odgers, JI regret to be unable to agree. I pronounce my* Odgers, J. 
own view of this case with some diffidence. è 7 


This Letters Patent Appeal comes to us in consequence of a 
difference of opinion between the late Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. The suit, O. S. No. °34 of 1919 
on the file of the District Judge of Godavari, was filed by tHe 
plaintiff fr a declaration that the adoption of the 2nd defendant 
by the first was invalid and not binding on the plaintiff and thate e 
it does not affeoe his rights either as reversioner under the Hindú 





7. (18809 I.L.R. 2 Mad. 202. °° x 2 (1895) GMT JA | fo 
Re123 ee 


Hi 


gr 


te ta = 


4 
" 978 © i THEŽMADRAS LAW JOURNAL REPORTS. © [voL 
e 


e 
Law or as the Zamindar of Pfttapur entitled to a vested reversion 


ee in the Gollaprole estate on the death of the 1st defendant. 


Ue ° 
Rajah Of. 

7 “Pltiapur.. 
Ouger-, J. 


Two main questions were raised for decision og the plead- 
tugs: ° ®4) as to whether the plaintiff is the legitimate or aurasas 
son of Rajah Gangadhara Rama Rao, and (2) whether the adop- 
tion of the €nð defendant by the 1st defendant is true and valid. 

The decision of«the first of these questions depends on the admis- 
sibility in evidence of certain documents tendered in evidénce bye 
tfc defendant in the Court of the District Judge. This will be 
dealt with at the end of thg judgment. The main centention be 
fore us has been on the second issue affecting the adoptiorf of the 
2nd defendant by the Ist defendant. 

The genealogical tree set out in the judgment of Mr. Justice | 


* Krishnan has been accepted as correct and frequently referred 


to in the course of the argument. It will therefore be convenient 
to set it out here in order to show the relationship ef the persons 
concerned. 

[For the genealogical table, see p. 896.—Rep.] » 

Rajah Gangadhara Rama Rao (No. 6) who was born in 1844 
and died in 1890 adopted No. 11 Ramakrishna in 1893. He 
died in April 1914. No. 6 who is referred to as the old Raja is 
said to have had a son, the plaintiff, in 1885 by his wife Manga- 
yamma. A younger brother of the late Raja, Venkat Rao (No. 
8) died on, the 4th November 1871 leaving no issue but two wtdows 
Venlsayagama who died in 1889 ‘and the 1st defendant Ramayamma. 

e This lady in 1914 purported to adopt Sri Krishna (No. 16), the 
2nd defendant, and it is this adoption that is now in question. In 
order that the facts may be clear it will be necessary to go back a 
little into the history of this matter. The old Raja (No. 6) on the 
8th December 1869 by Ex: O grantê@to hig younger brother (No. 8) 
the Gollaprole estate in lieu of maintenance. That is admitted to 
be an absolute estate to which tht widows of Venkat Rao succeed- 
ed on his death in 1871. It would also be heritable by collaterals. 
After the death of Venkayamma, the old Raja brought a suit 
(O.S. No. 12 of 1889) to recover half the Gollaprole estate from 
the 1st defendant. His suit was dismissed in 1891 so that from 
1891 the Ist defendant Ramayamma was in sole possession of the 


° Gollaprole estate. On the 1st August 1886 the Ist defendant pur- 


ported to make an adoption to her late husband No. 8.» The old 
Raja brought Suit Ng. 30 of 1886 to set aside that adoption. The 
lst defendant set up a will in her favour with authority to adopt 
from her husband. This was decided against her as it was held 


f ə in effect that the will was a forgery and the adoption was bad. In 


1990 the old Raja died and in November 1891 a suit was brought 
“py No. dl Ramakrishna, O.S. No. 6 of 1891, against the plaintiff 
impugning the legitimacy: of his birth which wasefound to be ille- 


gitimate by the District Judge (Mr. Mackenzie). The High Court 


_ dgcfeed in favour of thee plaintiff on the ground that he was a 
e . s 
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persona, designata under the will of No. 6 and that it was urfhecês- 


sary to decide the. question of the plaintiff’s legitimacy. Their Lord-., 
ships of the Privy Council in February 1899 took theesame wiew. °” 


So up to the present time the orfly decision on this quéyfion of 


legitimacy is Mr. Mackenzie’s judgment. In 1905 the plaintft è 
No. 12 married and it is said that from that time up to early in 


1914 the relations between himself and Rgmayanma Were extreme- 
ly cordial. In October 1906 the plaintiff assunfed charge of hie 


' estate from the Court of Wards. On the 15th February 1914 the 


lst defendant made a second adoption to her husband Venkat Rao 
No. & taking in adoption No. 16 thee2nd defendant and this is the 
adoption now impugned by the plaintiff. The Ist defendant died 
pendente lite and the 3rd defentiant her sister’s son is brought on 
ab her representative. 


In this case it is not contended that the Ist defendant pos- ` 


sesseg any authority to adopt from her late husband Venkat Rao 


which the widow set up in the former case, but her authority is ` 


foundad on the consent of sapindas; nor is the factum of adop- 
tion now disputed. It was cogtended before the District Judge 
that Ramakrishna, No. 11, the father of No. 16, who is alleged to 
have given his consent to the adoption of his son by the lst 
defendant was not in such a state of health or mind to enable him 
to validly take part in the ceremony of adoption on the 15th Feb- 
ruary 1914. There is no doubt a good deal of medical evidence 
incfuding that of Lieutenamt-Colonel W. J. Niblock, ].M.S., as to 
Ramakyishna’s state of mind and body. He certainly appears to 
have been a very feeble old gentleman suffering from paralysis angi 
probably pthisis also., It is unnecessary however to pursue this 
topic further since there has been no real centertion before us that 
the factum of adoption is not proved. The question remaining 
then is as to its validit?. 

It has been established in this province since the Ramnad case 
in The Collector of Madura v. Muthuramalinga Sethupashi* that a 
widow may by custom adopt with the consent of her husband’s 
sapindas. Their Lordships say in that case that it is not the con- 
sent of every kinsman, however remote, that is essential but that 
their assent seems to be required by reason of the presymed incapa- 
city of the woman for independence and they continue, “All that 
can be said is that there should be such evidence of the assent of 
kinsméh as suffices to show that the act is done by the widow in 
the proper and bona fide performance of a religious duty and neither 
capriciously nor from a corrupt motive.” This was affirmed in 
Sri Virada Pratapa Raghumada Deo v. Sri Brogo Rishoro Patta 
Deo | ig which the Privy Council said: 

“It may be the duty of a Court of Justice administering the Hindu 
Law,” to econsider the religious duty of adopting a son as the essential 


[ . 
6, (1868) 12 M.I.A. 397. 
13. (1876) L.R. 3 L.A. 154: PLR. 1 Mad. 69 (P.C). © 
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z sis ¢ folindation of the law of adoption, and the effect of an adoption gipon the 

Haber z ied devolution of property as a mere legal consequence. But it is impossible 


v. ‘not tê see tĦat there are grave social objections to making tho succession 
Rakh af * of pro , and it may be in the tase of collateral successidh, as in the 
3 dttapar. a pfesent ce, the rights of parties in actual possession, dependent on 
Odgers. J. * the caprice of a Woman, subject to all the pernicious influepces which 
interested advisers® are tgo apt in India to exert over women possessed of, 

Si or capable of exestising dbminion over, property. It seems, therefore, 

4 tO be the duty of the Courts to keep the power strictly within the limits 


which the law has assigned to it.’’ 


This seems to be the firstyexpression of opinion that the rights 
of property must be considered even though it is the duty of the 
Courts tọ investigate the reasons ef an adoption from a religious 
standpoint. The Ramnad case was explained in the Guntur cage 

“in Vellanki Venkatakrishna Rao v. Venkata Rama Lakshmi" in 
° which their Lordships say that they consider it dangerous to intro- 
duce considerations of the particular motives Sperating’on the’ mind 
. of the widow and that what the committee in the Ramnad case meant 
“ to lay down was that the assent of the sapindas should be suffi- 
cient “to support the inference that the adoption was made hy the 
widow, not from capricious or corrupt Motives. or in order to 
defeat the interest of this or that sapinda, but upon a fair con- 
sideration, by what may be called a family council, of the ex- 
pediency of substituting an heir by adoption to the deceased hus- 
band.” To this must be added Venkatakrishnamma v. AnnaPur- 
namma> of this Court that the cofisent of the majority of sapindas 
will suffice. In Veerabasovarafu v. Balasurya Prasada Rao” the 
e Privy Council affirmed the validity of an adoption made with the 
consent of sapindas but laid down that the “consent of remote sa- 
pindas without asking forethe consent of the nearest is ineffectual 
and that it is immaterial if ‘the widow’ knew that the nearest sapinda, 
if consulted would have refused his consent and in Krisinayya v. 
Lakshmipgths® the, Privy Counci? quoted the passage from Sri 
Virada Pratapa Raghunada Deo v. Sri Brozo Kishoro Patta Deo, 
set out above and stated that the «consent required is that of a 
substantial majority of those agnates nearest in relationship who 
are capable of forming an intelligent and honest judgment in the 
matter and that save in exceptional cases the consent of the near- 
ést sapindas must be asked, and if not asked, it is no excuse to 

say that they would have refused. I. 
à The 1st defendant accordingly consulted No. 11 Ramakrishna, 
the father of the boy she designed to adopt, and No. 12 the plain- 
tiff. As to how exactly she consulted them will be explained later 
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on. Of these Ramakrishna No. «11 consented and the plaintiff 
No. 12 refused. There is therefore prima facie no majggrity of the 
nearest safindas such as is required by the decision in the Privy 
e Council in Krisinayya v. Lakshmipathi,* though, I imagipe,*that if 

for any reason we are entitled to disregard the dissent of the plain- 
tiff it would be difficult to hold the adoption invalid om the ground 
that there is only subsisting the consent ef Rantgkrishna himself. 
e There is one passage in the judgment of the Privy Council in Srv 
Virada Pratapa Raghunada Deo v. Sri Broso Kishoro Patta Deo, 
at page 82, which might possibly be taken to imply that the consent 
of the*natural father of the boy to be adopted when he is a near 
sapinda stands on a somewhat lpwer plane from the consents of 
other near sapindas. I am however doubtful if their Lbrdships 
really meant to make any such distinction. It is therefore neces- 
sary in this case to canvass the refusal of consent to this adoption 
on thespart of the plamtiff, for, if we are satisfied that the plaintiff 
withheld his consent from personal or malicious or other improper 
motive. “we should, on the case-law which will be cited on the 
point hereafter, be justified in exthuding his refusal and we should 
theref®re be left with he consent of Ramakrishna. If, on the 
“other hand, the plaintiff was justified in refusing his consent there 
is clearly no majority of consents as required by law and the adop- 
tion must be declared invalid. There is another possible line of 
enquiry and that is into the motives which actuated the widow, the 
lst defendant. is is no doubt an enquiry of some nicety as the 
Privy Céuncil has said and there is, I think, no case whi@h has de- 
clared invalid an adoption depending directly on the motives of th® 
widow alone unless thdse motives amount tq a desire to adopt for 
the sole purpose of practically dividing,tye estate with the person 
to be adopted. As pointed out by Mr. Justice Krishnan though there 
is authority in Bombay which will hereafter be referred to for 
holding that a corrupt motive ine the widow may be irfsufficient to 
invalidate the adoption though it may render a corrupt bargain in- 
effectual, the position is diffegent when we are considering the 
question whether there is sufficient evidence of assent on the part 
of the kinsmen to support an adoption as in the present case. Mr. 
Justice Krishnan held that there was no such assent arfd that this 
adoption must therefore be declared invalid. Mr. Justice Venkata- 
subba Rao held that there was such sufficient assent as the plain- 
tiff’s refusal was bad and must be discarded on the ground that he 
had refused by reason of grounds personal*to himself. I proceed 
therefore first to deal with this question of the consent ef the sapin- 
das. It may be said in passing that it was faintly &rgued that even 
if the plaintiff’s dissent was found to be valid there was ac t 
by a.remoter sapinda, one of the younger sons of Ramakris 
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which combined with JRamakrishna’s assent would amount towa 
majority. Next after the plaintiff the senior sapinda is undoubtedly 
Ranfakrishha’s elder $on Gangadhara Rama Rao. His c@msent was 
admittedly not asked. So there ‘is nothing in this point. ? 


[ Vou. 


It is not quite clear when the decision to adopt the 2nd defend- 


ant was taken by the lst defendant. Some of the witnesses, e.g., 
D.W. 1 and D.W,°8 (whe is the Ist defendant), say that she wished 
to adopt the 2nd defendant about a year before the adoption was 
made as she fell ill. Mr. P. V. Krishnaswami Chetty (D.W. 9) 
now deceased who was a vakil of this Couft and im extensive 
chamber practice said he wa’ consulted about two months before 
the adoption by D.W. 27 and D,W. 1. He seems to have been 
consulted in order to get the consent of Ramakrishna who is said 
to have been objecting, through the Rajah of Venkatagiri, the 
brother of Ramakrishna, whose adviser he (Mr. Chettiar) was. 
3 or 4 weeks before the adoption Ramakrishma himself interviewed 
Mr. Chettiar on the subject of this adoption. The formal letter 
asking for the consent of Ramakrishna to adopt and &lso for 
permission to adopt his fourth* son, the 2nd defendant, is 
dated 27th January, 1914 (Ex. XV).e One phrase if the 


letter is possibly important. “So, as I have to adopt with the per-* 


mission of the sapindas, I write this letter, etc.” Ramakrishna 
replied on the 30th |January giving his consent to both the requests 
of the Ist defendant. lst defendant then approached the plain- 
tiff whom ‘she addresses as the “Zemindar of “Pittapur.” (Ex. 
EE-9J. št recites that she is anxious to adopt for sefuring a 
@ood end to her late Ausband, performing his ceremonies, etc., 
and perpetuating the progeny. It also recites that it had been 
previously decided that ps had no authority from her husband to 
adopt and concludes “I therefore write this letter to you earnestly 
requesting your permission for me to adopt the said boy.” It will 
be observed* that there is no refeyence in the letter to the plaintiff 
being a Sapinda, afid we find ftom the evidence that the letter 
was written under legal advice owing to the fact that it might some 
day turn out that the legitimacy of the plaintiff was formally estab- 
lished. In the meantime the 1st defendant was obyiously unwilling 
10 address him in any way which might show that she admitted his 
elegitimacy. There was no reply to this letter and it may be men- 
tioned in passing that the 1st defendant came to Madras in anticipa- 
tion of the adoption ceremony on the 4th Februarv. From Madras 
she wrote a reminder tb the plaintiff (Ex. EE-10) on the 7th Feb- 
ruary. On the 11th the plaintiff sent a reply Ex. EE-11 in which he 
sets out seven rtasons for refusing. The letter seems to be very 
important and in fact it is the point on which in my opinion the 
decision of this case turns. I therefore set it out at length :— 

. “(17 I have come to know that you are not adoptipg with an honest 
purpose either for the spiritual salvation of your deceased husband or for 
the perpetuation of his line but bearingespite against me for myenot render- 
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ing pecumary help to your brothers as sequesied by them and you and with 


a view to put me to loss and for the selfish gain of all of you, you have | 


intrigued With Rajah Rao Venkata Surya Mahifath: Ramaftmshna® Rao 
Bahadur Gafu who has been my long-standing enemy and agvteed to 
adopt his gon.’’ 

‘‘ (2) That you have resolved upon making the gdoption with the 
motive mentioned in paragraph 1 spra and have aot gppli€d for my con- 
seut with an honest mind will be evident from the very fact that, instead 
of asking for permission to adopt a suitable boy, you wrote to me to say 
that you wanted to fake in adoption the fourth son of Sri Rajah Rao 
Venkata Surya Mahipathi Ramaknshna Rao Bahadur Garu aud were very 
desirotfs of having my consent for the same.” 

‘‘(3) Had you come to me,gand told me the necessity that has 
aysen for you to make an adoption and the reasons for adopting that 
boy, I would have been ın a position to discuss with you about it in person 
aud express my opinion to you.’’ 

(4) You, your hrothers and Sri Rajah Rao Venkata Surya Mahi- 
pathi Ramakrishna Rao Bahadur Garu having joined hands in the manner 
set forty above in order to put me to loss, you and your brothers having 
made some 4rrangements for yourselves, as consideration for your agree- 
ing to adopt his son to make an adoption, and having thus decided upon 
the atfangements, you an@ your brothers went to Madras and being bent 
upon adopting that boy, you wrote to me ithe letter merely for the sake 
of formality and not with an honest desire to obtain my consent”? 

‘*(5) In pursuance of the arrangement that was made by your late 
huskand and my father, the late Sn Rajah Rao Venkata Mahipathi Ganga- 
dhara Rama Rao Bahadur Gari, you yere precluded by your husband from 
making an adoption.’’ . 

““(6) The consent given by Sri Rajah Rgo Venkata Sisa Mahipatly 
Ramakrishna Bahadur Garu, for his own gain, to your adopting his son is 
uot valid.’’ 

“(7) Further, I being the aurasa sonjeSgi Rajah Rao Venkata Surva 
Mahipathi Ramakrishna Rao BahSdur Gary “who is an adopted son, has 
no authority to give the consent. It is therefore uot possible to give you 
consent as desired in your letter.” e . 


As stated, the adoption took place on the 15th February 1914 
and was evidenced by an adoptfon deed Ex. XVI, attested by several 
respectable witnesses. The day after, on the 16th, what has been 
called a settlement deed, Ex. XVII, was executed by the now 
adopted son to the Ist defendant giving her one-half of the Golla- 
prole estate. This is another important document and I WOS 
reprodiice the essential portion of it. . 


“So, we settle and confer on you, by fneans of this doçument, 
one-half of the Gollaprole estate, described in the schedule hereunto 
annexed and situate in Pittapuram Sub-division, Godavari District, 
and worth about one lakh of rupees, for liquidation of your debts 
and for meeting the expenses of your pilgrimage, etc. ; you may 
therefore enjoy the said one-half estate undisputedly with rights of 
gift, sale, etc. As per agreement entered’ into between both of us re- 
garding ty conveyance to yot of the said property’ as afgresaid 
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you shall yourself liquidate your debts and we shall haveeno con- 


e cern therein.” On the same date, a maintenance deed Ex. XVII (a) 


was*execufed by the adopted son to the Ist defendant ¢farging his 
half of the Gollaprole estate with the payment of Rs. 500 a month 
as 1st def€ndant’s maintenance. 

The firs{ and very important consideration is whether these 
settlement and mginténance deeds were the consideration for which 
the adoption was made. The evidence is that up to December 1913 
thg plaintiff and the 1st defendant were on friendly, almost affec- 
tionate terms. The plaintiff details various attentions and kind- 
nesses paid to his family by? the 1st defendant. These arê com- 
mented on by the learned Distri Judge in paras. 62 and 63 of 
his judgment and there is no reason to believe that this state of 
things did not exist, although it is now said by the 1st defendant 
that they were all pretence on her part and that she only acted as 
she did in order to avoid making an open enemy of.the, pmintiff. 
I am not prepared to believe this. She had been since 1891 in sole 
possession of the Gollaprole estate. She kept house with her two 
brothers and sister’s son at Undwor. One of them is D.W. 27, 
her brother Seetharamaswami, and D.We 22, her brothers son | 
Venkayya. Prakasa Rao, her sister’s son, was not called. Al- 
though it is stated by D.W. 22 that the Ist defendant’g accounts 
are kept separate from those of the family, it is very doubtfal if, 
in view of the evidence of her brother, D.W. 27, that the Ist 
defendant kad been bearing allethe expenses of the family and 
had gtvenethem money and whatever they wanted, this statement 
ean be relied on. D.We 27 purchased the equity of redemption 
in the Voratla estate for a small sum anc admittedly required 2 
lakhs and a quarter to Ray off the Zamindar of Tuni if he was 
to obtain the estate as seemed to dhave been his design in 1913. 
This witness denies that in June or July 1913 he asked Mr. Seetha- 
ramayya, acéing Dewan of Pittapyr, to intercede with the plaintiff 
to get him a large*sum of money for this purpose. He says also 
that he never asked Mr. Subbarayudu, the Dewan, for financial 
assistance for redeeming the Voratla estate or discharging his 
debts. On the other*hand, Mr. Seetharamayya (P.W. 111) who 
was Dewan. of Pittapur from 1910 to 1913 distinctly says that D.W. 
27 came 3 or 4 months before his term of Dewan expired (which 
would be in May or June 1913) to ask him to suggest to the 
Raja that the latter should make a gift of Rs. 2 or 2} lakhs to 
him. The witness adds that he (Seetharamaswami) wanted that 
money to clgar some heavy debt in connection with some estate 
trouble with thee Tuni Raja. It seems to me there is no reason 
tq doubt the words of this retired Deputy Collector. Further the 
plaintiff received certain requests for money in a rather curious 
form, namely, rukkas, or anonymous letters enclpsed in signed 
letters the object being, I°presume, that they can be taken away 
and, dealt with separately “and are dot necessarily disclosed to any 
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one reAding the main letter. Thefe are a number of these address- 
ed to Chjranjeevi Rajah Babu of which one £x. EE iseaid te have?’ 
been written in May or June 1913. These rukkas are ‘identified 
by the dates on the covers or on the letters in which uty. are en- ə 


closed. Ex. EE-2 is signed by the 1st deferfdant and runs as‘ 


follows: “If you are willing to render the, help ‘asked for by my 
younger brothers, etc., and if you permit, they will come and 
explain to you the, pros and cons (situation) and settle Voratla 
affair. It is after, receiving your order that they will give up, or 
take up Voratla estate. As Voratlg estate has got to be settled 
at once, please consider and reply immediately.” Ex. EE-3 is a 
letter signed by the Ist defendant, dated 9th December 1913, and 
addressed to the plaintiff and enquiring as to the welfare of plain- 
tiff’s family. With this is said to have been enclosed Ex. EE-5° 
complaining that the (plaintiff) has not replied to the 1st defend- 
ant’s*two requests for help for her brothers. If the plaintiff’s 
help cannot be obtained the brothers will give up the Voratla 
estate. Ex. EE-6 is a signed letter from the 1st defendant bless- 
ing the plaintiff and calling him “my son” and asking after the 
welfare of his wife afid children. With that was enclosed Ex. 
EE-8 another request for an answer as to whether the brothers 
can expeet financial help from the plaintiff. The date of this is 
said to be 3rd January 1914. I may add that Mr. Grant for the 
apfellant did nat seriously contend that these rukkas were not ge- 
nuine as was contended before*the District Judge or that they 
did not emanate from the lst defendant, The plaintif (p. 7 
gives evidence as to these requests for pecuniary help and also 
regard to these Ex. EE series of letters and rukkas. He had one 
personal talk with the Ist defendant abowt this monetary assistance 
when he was on his way froth Pittapwr to Madras which was in 
November 1913. The lst defendant accompanied the plaintiff as 
far as Samalkot and observedethat it was an occasion, when all 
should be happy as the plaintiff had just had a second son born. 
She said “they are happy awd you must also make me Kappy. 
Please do not forget about my request to you.” The request was 
to help her brothers and nephews with money. Besides this evi- 
dence of the need of money on the part of the lst “defendant’s 
relations, reference may be made to the following evidence and 
findings by the District Judge. Although D.W. 27 assertg that 
he had money on hand for the purpose of redeeming the Voratla 
estate and although he says his accounts “will show the state of 
his finances, none of these accounts have been filed by him as 
nobody told him that they were necessary. It" is quite obvious 
from thé evidence of this witness (pages 650 to 652) thatthe 
amount pf the family indebtedness was very considerable. Tt ie 
said on behalf @f the appellant that all they had to do was to com- 
bat the suggestion that money was‘*wanted to redeem the Voratla 
estate whtn as a matter of fact it wag not used for fhat purpose, 
R—124 i ° 
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sige This may be at once admitted and the reason may be found in the 
kad -eevidence of this witness, that instead of being able to acquire it 
e for wt Rs. 2} lakhs a decrge was ultimately passed on the 
sPriapor, a mortgage egr Rs. 7 lakhs and odd. There is further the evidence 
a : that although the money obtained on mortgage of the half share 
Odgers, J. of the Gollaprple estate retained by the 1st defendant was not uti- 
` lized for the purpose of retleeming the Voratla estate, it was utilized 
. in payment of the debts of this family. These are said to have 
` beem paid by Kuppiah, D.W. 1 (page 424). He says “no list of 
the Ist defendant’s debts was given to me before fhe mortgage bond. 
° There is no wnting to show that I paid the moneys and discharged 
those debts.” Without preparing e list he made over all the dis- 
charged documents to the Raja of Venkatagiri. The latter’s Kha 
ejangi (treasurer) D.W. 28 denies that any such documents were re- 
ceived in the Raja’s treasury. The District Judge in paras. 105 and 
107 comes to the conclusion that the 1st defendant’s brothers did 
require money to the extent of over Rs, 2 lakhs in 1913. The 
* ancestral property of the family seems originally to have fielded 
about Rs. 400 a year. After the Settlement it yielded Rs. 40,000 
a year. The same witness D.W. 27 givitg evidence in 1887 in 
O.S. No. 3 of 1887, Ex. HHHHH puts the family property at 
that date at about Rs. 3,000 capital value. D.W. 22 algo speaks 
about the family debts. He of course would say that the debts of 
the lst defendant were discharged by the loan yaised from “he 
Raja of Venkatagiri. He can give no details of the debts amount- 
ing to Rs. 40,000 or Rs. 50,000 that were existing at the time of the 
é Ad defendant’s adoption? I agree with the learned District Judge 
that these two witnesseg practically admitteď that what they called 
the Ist defendant’s debts wege really borrowed for their own family 
purposes and the bonds for,them were exeouted by these two wit- 
nesses. It is, on the probabilities as well as on the actual evi- 
dence, extrethely unlikely that theelst defendant had any serious 
amount of debt of her own. It may be remarked that any debts 
she had were of course not binding on the estate and the rever- 
sion and there is no explanation of her alleged desire to clear off 
her own debts by the arrangement that she entered into. In this 
connection, ‘it may be mentioned that the 2nd defendant admits 
that the amount of debt was not mentioned to him nor was the 
value pf the half share of the estate which it was arranged ¢hat he 
. should keep.” It is also noteworthy that the 1st defendant admits 
that in Exhibit XVIII the mortgage executed to the Raja of Ven- 
katagiri in July 1914, the debts are described “as our debts” and 
lands belonging to the brothers of the 1st defendant were also 
| °> ? included in the mortgage. This seems to me to put the” queen 
À , beyond doubt. 
¢ With*regard to the terms of the settlenfent, tkese, it will be 
. ° Temembered, are alleged tp hate been arranged subsequent to the 
°° adoptipn, in DE to counter the Suggestion, that the tetms were 
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tfe condition on which the adoption was made. P.W. 113, Nara- 
singa Rao says distinctly that these terms were a condition PTE- 
cedent to*the adoption. There is, however,’ some reason, to” sus- 
pect his evidence. Mr. Justice Krishnan apparently does aot rely 
on it, and Mr. Justice Venkatasubba Rao definitely says it is un- 
trustwortBy. I am therefore prepared to leave it asile altogether. 
When speaking of “terms” I allude to the ‘divijion of the estate 
between the lst defendant and the 2nd defendant and to the 
maintenance arranged for the Ist defendant and to the marriage 
arranged fer the 2nd defendant after his adoption when it was 
settled that he should marry D.W. 27’s daughter, i.e., 1st defend- 
ant’s niece or brother’s daughter. It is said that as the refusal 
of the plaintiff to advance money for the purpose of helping the 
lst defendant’s family was not until the 11th February 1914, that 
refusal can have had no effect on the Ist defendant’s mind with 
regard to this adoptien which some of the witnesses say was set- 
tled by her a month or more before the actual ceremony on the 
15th February. This does not seem to me conchisive for after 
receiving no reply from the plaifitiff for some time to her requests 
for Money and particularly having failed to obtain a satisfactory 


i reply at her interview in November 1913 already mentioned, she 


may quitg well have made up her mind after that time to adopt 
in order to spite the plaintiff. It is a very curious thing if it is the 
fac, that the 1st defendant, set out from Undoor to Madras for this 
adoption ceremony as she did on he 4th February (arf it must be 
remembered that the adoption was originally fixed for thee8th} with- 
out any of these terms settled or even suggested. According f 
the lst defendant she suggested to the 2nd defendant that he should 
take the whole estate and discharge her debts. He said he would 
take half and that the Ist,defendant, might retain half for the 
purpose of discharging these debts. Although the Ist defendant 
would make it appear that this qonversation with the amd defendant 
took place after she came to Madras, the 2ntl defenddht on the 
other hand denies that he had any conversation with the 1s after 
she came to Madras and before the adoption took place. On the 
other hand, the lst defendant had two intervftws with Ramakrishna 
in Madras and I think there can be no doubt that the terms were in 
fact arranged between Ramakrishna and the 1st defendant. D.W. d 
was asked by the 1st defendant to speak to Ramakrishna about the 
terms. Ramakrishna replied that the boy should be cohsulted as he 
was a major. The words of this witness D.W. 1 Kuppiah as fo these 
terms are somewhat significant: “The lst defendan# said that in 
case of the adoption half the estate should be giv&n to her to liqui- 
date her’ debts which amounted to 2 lakhs or that the adopted, son 
should take the whole estate and discharge these debts.” The bay 
said that he would give away half the estate in order that the fst 
defendant might pay her debts and he would be content with the 
other hatf. The Ist defendaft accepted this proposal. The lst 
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si -.* defendant (as D.W. 8) herself says, “At the time of the adoptidn 

e Í made arrangements for the discharge of these debts.” And the 

v. . 2nd Yefenfant D.W.°49 puts it even more plainly that D.W. 1 

Raper? came to kim and told him (the Witness) that the 1st defendant had 

ome’ © informed Ramakrjshna that she wished to adopt him (the witness) 

Odgerst J. “on condition, of my taking the whole estate and discharging her 

. debts myself.” Ramakrishna however sent word through D.W. 1 

fo ask if he was willing. The witness replied that it would be 

beter if he were given half the estate free of debts. It is true 

? that when the deposition was read over to the witness he tried to 

. go back on this statement (paĝe 155). The learned District Judge 

however notes that the witness clearly stated in the manner record- 

ed in the deposition. E 

Another noteworthy feature is that although Mr. Krishnaswami 

Chetty was consulted and drafted the adoption deed he heard no 

. word about these arrangements till five or esix days befome the 

adoption as regards the settlement and heard nothing of the mar- 

Triage till after the adoption. He never saw the draft of the settle- 

ment deed, nor was any question of the discharge of debts put 

before him before the adoption. Mr. Krishnaswami Chetty’s evi- 

dence has been canvassed for the respondent at some length chiefly 

on the ground of certain alleged inaccuracies about the mental 

or physical condition of Ramakrishna either at the ceremony or 

at the interview that he had at Mr. Chettiar’s house. The witwess 

may be inaccurate in some medica] details or even positively wrong, 

but I do net see any reason on this account to reject his evidence 

im the main. If then the settlement and the other arrangements 

s were all perfectly legal and there was nothing to hide why did not 

Mr. Krishnaswami Chettiar know about them? We have the fact 

that the stamps for thes deeds, adoption, settlement and main- 

. tenance, were all purchased on the same day, namely the 6th Feb- 

Tuary, and taking the evidence as g whole I think it is impossible 

to escape from the eonclusion arrived at by Mr. Justice Krishnan 

that “Yt is too much to ask one to believe that the settlement and 

maintenance arrangements had no ‘intrinsic connexion with the 

adoption.” We have seen the 1st defendant’s keen desire to raise 

money for her brothers from the plaintiff which ended in failure. 

Nothing is more likely than that, having failed in this respect, she 

° should entertain the idea of adopting this boy, the son of Rama- 

krishn’, the Sworn enemy of the plaintif and of dividing the Gol- 

laprole estate with him and thereby defeat the plaintiff’s reversion- 

ary right as tp that half. If that is so, these arrangements were 

i conjlitions to the adoption and by that I mean that but for such 

e °*  eartangements the adoption would not have been made. We are 

e askef to consider that the 1st defendant had been ill since about 

* 1912 of which there is very little evidence ané that, as an old lady 

. of 63 or 64, she felt that hef days were numbered and that she was 

.. t. actuated by aedesire for her dusband’s salvation and to perpetuate 
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hig line.. I am bound to say that in my view this is difficult to bè- 


lieve in the case of this lady who waited 15 years from 1871 to 1886 .. 


to attemp? to adopt to her husband and thef produced a fotged 
, authority and waited another 28 years in order to attempt gh same 
thing. As in the case of a surrender by a widow,to a réversioner, 
so in an adoption, the operation must not be a mere deyice to divide 
the estate with the reversioner. Rangasansé Goumdan v. Nachiappa, 
e Goundan.’° It is however said on the authority of certain cases 
to be referred to that the widow’s motives cannot be canvassed amd 
that there ig a presumption that the widow has performed her 
duty kom proper motives. The onfis lies heavily on him who 
seeks to set aside the adoption gn the ground of corrupt motive. 
Patel Vandravan Jekisan v. Patel Manilal Chunilal. “Further 
in Mahableshwar v. Durgabat * it was held that if the motives of a 
widow are of a mixed character the presumption that she per- 
formed the ceremony drom proper motives is not rebutted and the 
adoption is not invalid if the ceremony has been proved to have 
been performed from corrupt motives, e.g., terms arranged bet- 
ween the adopter and the fathereof the adoptee. In that case the 
Distriet Judge did not §nd that the widow had not the spiritual 
“benefit of her deceased husband in view when she made the adop- 
tion. It must be remembered that in Bombay a widow may adopt 
provided she is not prohibited expressly or impliedly by her hus- 
band himself from doing so. There is no such thing there as an 
adoption with thé consent of sapiadas and the Full Bénch of the 
Bombay* High Court that considered the matter of the widow’s 
motive in Ramachandra Bhagavan v. Muhyi Nanabhai? held tha? 
any discussion of her motive was irrelevant. , Parsons, J., observes 
that such enquiry would be irrelevant bgcause the action of the 
widow is that of a persen whoedoes what she has the right to do, 
but where she has not this full power but is obliged to obtain the 
consent of other persons to her action, the case is very different. 
He therefore held that the language of the Privy Coun in the 
° Ramnad Case was inapplicable to the case of a widow who had 
in herself full and free power to adopt. Ranade, J., also stresses 
this distinction and notes that the “Rammad°Case came from the 
province of Madras where the restrictions on the widaw’s choice 
are more strictly enforced.” Fulton, J., observed “In Southerne 
India, we know, on the authority of the Ramnad Case that the 
assent of kinsmen is held sufficient to evidence the correctness of 
the widow’s motive. Here, however, no ‘such settled rule pre- 
vails.” Indeed it would seem that no such decision as that in the 
Ramnad Case would be possible in a matter of thi§ kind arising m 
Western india. I am, therefore, prepared to hold that this adpp- 
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tion is invalid because it was made with a corrupt motives namdly, 


ve the sole desire of dividing the inheritance with the adopted son. 


It been pointed but more than once that secular m®tives very 
ely eater into this question; for instance in Veerabasavaraju v., 
ane Prasada Rao * the Privy Council has set out a number of 
secular reasgns which should guide the sapindas in cofsidering a 
contemplated adgptidn, such as succession to the estate, its protec- 
“tion, and the introduction of a new co-parcener, and their Lord- e 
ships refer to their decision in Vellanki Venkatakrishna Rao v. 
Venkata Rama Lakshmi,!! which shows clearl# that rights to pro- 
perty cannot be left out of *consideration in the determination of 
the question. In fact Mr. Justice Ramesam in a recent case Anne 
Brahmdyya v. Chelasani Rattayya"* asserts that temporal consideya- 
tions should have as much weight as spiritual in these cases refer- 
ring with approval to the passage extracted above from Vellanki 
Venkatakrishna Rao v. Venkata Rama Lakshmi,“ quoted tegether 
with a passage from Gulab Chandra Sastri’s book that adoption is 
more a temporal than a spiritual institution. Veerabasavarapfv. Bala- 
surya Prasada Rao* at pages 1040 and 1011. Under the circum- 
stances set out it seems to me it is impossible to say that thisevidow 
was in truth actuated by any spiritual motive whatever. It is 
suggested that in this case we should hold that the conditions are 
bad or voidable, but that the adoption must stand, relance being 
placed on Bhasba Rabidat Singh v. Indar Kunwar,” and the latest 
case of the*Privy Council Krishuamoorthi Aiyar y. Krishnamoorthi 
Aiyar.. dn the former the adoption was not fraudulent or cor- 
“upt and there were ne conditions attached to the adoption, the 
alleged agreement ue the natural father being that the widow 
should retain the whole §gate for her life. It appears to me that 
that case is very different from éhg ona before us, and I have 
already held that the terms were a condition on which the adoption 
in question took place. In the latter their Lordships while uphold- 
ing an afrangemert on an adoption whereby the widow was to enjoy | 
the property during her lifetime or for a less period, that arrange- 
ment being consented to by the natural father before the adoption, 
as valid by custom, ‘held that an agreement by the natural father 
is not effectual to validate any other disposition taking effect after 
ethe adoption. Where the adoption takes place before such an agree- 
menj, of course matters are different. It seems to me that this case 
is not affected by the decision in Artshnamoorthi Atyar 
v. Keishnamoorthi Atyar! because the settlement here preserves 
to the widew an absolute estate in a half, a state of things ex- 
pressly referred to by their Lordships at the end of me judgment 
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and for which they thought no custom has been proved to exist and 


Law. This.would be enough to dispose of tHe appeal were at not 
ethat I think an equally strong case may be made on the gam tsal of 
the plaintiff to consent. Itis said that the refusal is bad because it is 
based entirely on personal motives, that in the wortseof Parasara 


Bhattar v. Ranga Bhattar" the consent is*refused, from interested, 


eor improper motives or without a fair exercise of discretion. 
Cf. also Nagaram palli Kamesam v. Nagarampalli Batchamma™ and 
Venkatapathi v. “Punnamma.* Thg law has set up what 
may be called a domestic tribunal, namely, the sapindas, who 
are to judge as to the contemplated action of the widow in "making 
the adoption. Their decision or at least their refusal, since there 


is some authority to the effect that an assent of a sapinda cannot ° 


be scrutinised (Viswasundara Rao v. Somasundara Rao dissent- 
ed froħ however in Anne Brahmayya v. Chelasami Rattayya'*) is 
only to be canvassed if the refusal is obviously improper. I shall 
shortly takeseach of the seven points contained in Ex. EE-11. 

No. 1. The plaintiff says he “has come to know that the Ist de- 
„fendant is not really actuated by any honest or spiritual purpose 
but from spite owing to his own refusal to advance money. The 
plaintiff’s evidence is that he caused enquiries to be made through 
his Dewan who is now dead and from what has been said it appears 
that®the plaintiff. was justified in making these accusations. He 
then gogs on to say that the adoption is being made “with a view 
to put me to loss and for the selfish gain of all of you. $ Now 4 
is said that that is a pure personal ground and ought to be discount- 
ed. It only sets out, be it noted, the object orsone of the objects with 
which the adoption is being undertakene amd it seems to me that a 
sapinda is entitled to show that if the adoption is not undertaken with 
any honest or spiritual purpose, it is undertaken out of e Spite with a 
view to put him to loss and mak€ a gain for the, adopter since he is 
thereby merely amplifying or explaining his grounds for asserting 
that there is no honest purpose ¢n the adoption. 

No. 2. He objects to the boy. 6 


No. 3. He points out that if the 1st defendant had come and 
seen, him and convinced him of the necessity of adopting at all and 
the reasons for adopting Ramakrishna’s son he would have been in 
a position to discuss the situation. Itis said that this is finreasdnable 
because the plaintiff in cross-examination ceuld not suggest exactly 
on what lines the discussion would have proceeded. Iteseems to me 
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a reasonable request. Here is a lady up to a very sĦort time 
befgre thig date on glose and affectionate terms with the plaintiff 

and his family suddenly turning round and proposing 40 adopt the 
son of Ramakrishna who had impugned in Court plaintiff’s legiti-s 
macy. I think that point No. 3 is a fair, and as far ag I can see, 

honest propésal. 


° As to No. °4, it alleges that D.W. 1 and her brothers and, 


Ramakrishna have joined hands in order to put the plaintiff to 
loss, “You and your hrothers having made some arraggements for 
yourselves as consideration €or your agreeing to adopt his son.” | 
That I think is proved. . 

The next allegation is that Ramakrishna received a bribe for 
giving his consent. We have not been directed to any evidence 
as to this and the point was not argued. 

The next complaint in the paragraph is that the letter (EE-9) 
was sent merely formally, that his consent was requested formally 
and with no honest desire to obtain his consent as a sapirfda. As 
remarked above 1st defendant didnot address him as a sapinda and 
she did not consult him as a sapind# and she had 1b idea, 
of consulting him as a sapinda. In fact, one is rather led 
to the conclusion that she would not have consulted him at all had 
it not been for the advice of her lawyers that it might turn out 
that the plaintiff was really the auraga son of the old Raja and 
that therefére it would be as well to consult him. There is some 
evidence that the 1st defendant had made up her mind to make 
This adoption whatever the plaintiff said. No reply was received 
till the 11th, that is tọ say, one week aftet she had set out from 
Undoor to Madras in ogdgr to be present at the adoption. The 
adoption was made in Madras. n» Ex. €E-12, a letter sent to 
the plaintiff after the adoption on the 16th February 1914 she 
says she wés advised that her asking for his permission was un- 
necessary, ridiculofs and objectionable, that she nevertheless asked , 
for the permission “regardless of the truth about it, fearing that 
you might, because of the wealth you have secured accomplish 
anything at any timé.” She also points out that as to the sug- 
gestion that she should have adopted a son of the plaintiff she 


as unwilling to adopt him “due to your suspicious owrasathwam 


(or parentage).” Venkayya (D.W. 22) in his evidence (page 87) 
says that the adoption of the 2nd defendant had been settled 10 
or 15 days before the létter Ex. EE-9 was written. He also states 
that the 1st defendant decided to adopt the 2nd defendant whether 
the plaintiff congented to the adoption or not, and the 1st defendant 
admits that she did not apply to the plaintiff as sapinda But simply 
because he was an influential man and to save trouble {page 
474). Tb fhe same effect, is Ramayya’s (D'W. 2%@ evidence that 
ist defendant did not thjnk plaintiff’s consent was necessary but 
the“ wakil aďvised that his gonsent*should be obtained. ° 
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With regard to point ‘No. 5, it is said that there was an agree- a 
ment by Venkat Rao and the old Raja not to , adopt. Thi is difficult K ce 
to see hoWethis could bind the Ist defendant and there is moedoubt 
e that that is a bad reason. Peas . o “rash 5f 


s Pirapo® . 

Point, No. 6 alleges that the consent of Ramakrishna i is invalid. aii J 
This point as stated was strenuously contested befort the District ele 
„ Judge but was not persisted in at either of the hearings in this : 
* Court. 

No. 7 is also æ bad reason, vis., that Ramakrishna, the adopt- ad 
ed son of the old Raja, had no power to give consent while the e 
plaintiff as aurasa son is ın existence. 

. i am therefore unable to say upon the best consideration that 
I can give to the terms of Ex. EE-11 that the plaintiff has refused 
his consent from dishonest or improper motives or without a fair 
exercise of giscretiog. Under the circumstances I think it was e 
the duty of the plaintiff to refuse because it is the duty of the 5 
domestt trjbunal, the sapindas, to see that the act done by the e 
widow should be “ in the proper and bona fide performance of a 
_ Teligiqus duty” as the Ramnad case says “and neither capriciously 
“nor from a corrupt motive.” This duty, though it has been ex- 
plained, does not seem to me to have been abrogated, by the deci- 
sion in Vellanki Venkatakrishna Rao v. Vekaia Rama Lakshmi 

“There should be such proof of assent on the part of the sapindas 
as should be suffiċient to support the inference that the adoption was 
made by the widow, not from capricious or corrupt motives, or 
in order to defeat this or that sapinda but upon a fair considerd® 
tion of what may be called a family council of the expediency of 
substituting an heir by adoption to the sdgceased husband.” 

It appears to me that applying this,as the test it is impossible 
to say that this adoption was bona fide made by the widow from 
a proper motive and that thereéore the refusal of thé plaintiff to 

, assent to this proceeding was justified, If that*is so, we have one 

consent and one refusal, and in my opinion there is no® such 
majority of sapindas as is required by the „Privy Council judg- 
ments above referred to. I do not think it was intended that 
whereof two sapindas—one consents and the other refuses you 
are merely to disregard the latter and say that as you have one 
consentethat is enough to validate the adoption. I therefore agrec 
with the conclusion of Mr. Justice Krishnan that there is here not ig 
such an assent of kinsmen as would support the adoption. e 

As to the point of legitimacy Mr. Grant for the appellant con- : 
tends that the depositions i in O.S. No. 6 of 1891 ought to have betn ° 
received in evidence in this case in order to prove the illegitimacy 
of thé plaintiff under section 33 of the Evidence Act og the ground e 
that the old Maharaja i is dead, KAN a is dead, and that the 
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doctors who gave evidence in O.S. No. 6 of 1891 and tè whom 
certain adgussions are said to have been made are also dead. It 
will be eremembered “that in Q, S. No. 6 of 1891, Ramakrishna 
was the epjaintiff and he died in 1914 and the defendant there 15 
the plaintiff in this suit. The question is, was Ramakrishna the 
representative-it-interest of the 2nd defendant, the alleged adopted 
gon? The appellant "is Claiming as the representative of Venkat 
Rao. He has obviously never been a legal representative of 
Ramakrishna. The contention apparently was that Ramakrishna 
represented the whole body pf the reversioners and the suit was 
not personal to himself. Both the District Judge and the léarned 
Judges of this Court have held against these contentions and have 
given very full reasons for their decisions. Nothing has besn 
shown to me to cause me to come to any other conclusion than 
that arrived at by the learned Judges. The appeal must in my 
view be decided in favour of the plaintiff ton both the. gfounds 
afwued and therefore must be dismissed with costs. 

Jackson, J.—Swit to declare an adoption invalid. -The Lower 
Court decreed the suit and defefdants appeal. 

Venkat Rao, brother of the Maharaja of Pittapur, dd in 
1871. His widow Ist defendant, and another widow survived him 
until 1889 from which date lst defendant was sole sugvivor, en- 
joying the life-interest in the Gollaprole estate. She lived with 
her own three brothers, one of whom is D.W. 27, and, as he Says, 
she pgid all household expenses? and made him gifts, so that his 
income I1rêm Rs. 2,000 ancestral property, rose to one of Rs. 40,000. 
Tn 1886, fifteen years After her husband’s death, she took her 
-sister’s son in-adoption, claiming to have alithority from her hus- 
band. This authority baged on an alleged copy of a document in 
the Collector’s office was" ound to be a férgery and the adoption 
was set aside in a suit brought against the 1st defendant by plain- 
tiff’s father.” Ex. SSSS-4. His Mather died in 1890, and plaintiff 
succeeded to the Pittapur estate by virtue of a will. His adopt- 
ive btother, the 2nd defendant’s father, challenged his claim to be 
the.son of the Raja ig 1891; a point which was never finally deter- 
mined by the Courts, because the will gave sufficient title to the 
property. “The Privy Council pronounced judgment in this matter 
tn 1899. Sri Rajah Rao Venkata Surya Mahipathi Ramakrishna 
Rao Bahadur v. Court of Wards and Venkata Kumari Muhipathi 
Surya Rao. The lst defendant accepted the plaintiff as her 
nephew, and was on terms of affectionate intimacy with him and 
his family during the next fourteen years, throughout which she 


É cohtinued to live with her brothers. This brings us to 1913, when 


in about June her brother D.W. 27 came to the Dewan of the 
Pittapur Raja, P.W. 111 (page 756) and Een that ethe* Raja 
should give him Rs. 2} lakhs. | The brother denies this (page 651) 
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tough he admits (p. 650) that he-reguired Rs. 2} lakhs, All the 
Courts so far have accepted the statement of the Dewan as true; and ., 
as this br6ther in the previous suit tried to affirm the forgyl autho- . v. 
rity to adopt, he may fairly be described as an tunscrupukpas map. , eke 
There are several notes from the Ist defendant 40 the “plaintiff in» —. ° 
the matte? of this Rs. 24 lakhs which the trial Gougt (paragraph Jackson, J. 
106) accepted rightly, in my opinion, as gentine, Exs. EE—EE-8, : ie 
e pages 1071—1085. They are not dated, but the plaintiff’s state x 
ment that they came in 1913 may be accepted. The last is puteby 
the District Judge’ to 3rd January 1914 (paragraph 105). In 
Novefhber the plaintiff saw the Ist defendant and did not accede . 
to her request to help her brothers. On 4th February 1914 he got 
the letter Ex. EE-9, dated 2nd February, in which the 1st defend- a 
ant announces to him for the first time (as he states and may 
be accepted) that she had decided to adopt the son of the adoptive ex 
brother who challenged the plaintiff’s succession in 1891. ° 
Somewhere about the lst of December (more than two monghs Pt 
before February 15), the 1st defendant took legal advice about this e 
adoption from Krishnaswami Chetti, D.W. 9. Venkatasubba Rao, 
J. o@serves that his ewidence carries much weight from the fact 
that he at one time was a great figure in legal circles ai Madras. 
The trial Judge on a perusal of his deposition taken on commis- 
sion thought him shuffling and evasive. Except for a certain 
vagueness about medical getails which were no concern of his, 
I do not find his evidence intrinsically bad, and though its extrin- 
sic claim to credibility is not fully upon the record, I aceept*Krish- 
naswami’s statement that he is a retired vakil of this Court 9s 
sufficient guarantee of probity, and prefer to regard him as a 
trustworthy witness. Presumably as a gesult of his advice letters 
were sent to the nearest sapimdas, the plaintif and his adoptive 
brother on 2nd February and 27th January respectively, and the 
adoption was fixed for 8th Fabruary (page 507). On 7th Feb- 
ruary no reply had come from the plaintiff and he Was sent a 
reminder, Ex. EE-10. On 1th February he replied refusing his ` 
consent, Ex. EE-11. On 15th February the adoption was never- 
theless performed, and, I may add, that I See no reason to hold 
that the performance itself was other than valid. But*three, four 
or five days before the ceremony, Krishnaswami Chetti had a sum 
prise. eHe suddenly came to know that the boy’s father, had ° 
agreed to make a gift of sonie part of the property to Ramayamma, . 
the Ist defendant; and with that deed of gift he had nothing to do. 
The stamp-paper for it was bought on the 6th February, so the : 
parties had kept their secret well. Over this episode of the gift e 
there is ‘much contradiction and prevarication which to my tind ® * œ 
is unaccountable if the parties are speaking to a plain, honest trary P 
saction. Pakkam Kippiab, D.W. 1, a servant of the Rafa of Vet- 
katagiri, who was instructing Krishrfaswagni Chetty and acting gene- “| e 
rally as Pabean, says, “i stdefendant said that inf case ef the oe 
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adoption half of the estate should be given to her to liquidate hèr 
debts which amounted to two lakhs or that the adopted son should 
take “the, whole estat and discharge these debts. 1st, tefendant 
asked mę to speak about this matter to Ramakrishnayya and I did 
30. Ramakrishnayya said to me that the boy should also be con- 
sulted as he wasa major. I therefore asked the boy. Thè boy said 
that he would givp away half the estate. The lst defendant accept- 
éd this proposal.” The 1st defendant herself deposes: “After the 
adeption was made I proposed to the 2nd defendant to take the whole 
estate and clear off my debts and he said he woui take half ue 
I made this proposal through®D.Ws. 27 and 1.” The adoptet, 2nd 
defendant, D.W. 49 denies that he spoke to the 1st defendant before 
the adoption. He bears out D.W. 1, that the latter came to his 
after consulting his father, but he does not agree that the pro- 
posal came originally as an alternative; that he should pay the 
debts or give half the estate. He says “I rephed it would be better 
if were given half the estate free of debts.” He admits however 
that he knew neither the amount of the debts nor the walu of the 
estate, so it is hardly likely that he himself made the alternative pro- 
posal and it may be noted that Krishnaswamti Chetty says “the®boy’s 
father had agreed.” Venkatasubba Rao, J., finds that the sugges- 
tion that the Ist defendant was to take half the estate emanated 
from the 2nd defendant who was anxious to retain his half un- 
encumbered by debt, a fact which showg that the grrangement was 
not and coulll not have been a device planned by the widow. There 
is no doubeat all that the suggestion that the adoptee should pay the 
dèbts came first from the other side, the widow. “Whether, as 


. D.W. 1 says, the alternative that half the estate should be gifted also 


came from the widow, orswhether the adoptee’s father confronted 
with this claim for payment of indeterminate debts suggested the 
alternative of an outright gift, does not much matter; but in any 
case I sce no°reason to suppose thas the adoptee who knew nothing 


„about the gures arfd values (cf. D.W. 27, p. 653) himself origi- 


natedethe proposal; and the suggestion that he originated it be- 
cause he wanted an unencumbered estate may be simply met by the 
fact that these debts “were in no possible sense an encumbrance 
upon the estate. WVenkatasubba Rao, J., himself concedes that 
Rakkam Kuppiah, D. W. 1, gives very clear evidence on this point; 
and that is the evidence that I prefer to accept. A supessubtle 
argument has been advanced that this’ transaction was not a bar- 
gain upon which the adédption proceeded, but an entirely independ- 
ent arrangement. I agree with Krishnan, J., that there is no force in 
thie, even on the*defence’s own showing. The lst defendant was 
concerned about debts which were unlikely to be repaid if she went 
an with the agoption, so obviously she was not prepared to adopt 
urfless so tisfactory arrangement was made. The 2nd defend- 
ant made an offer which she” thought Satisfactory, and so she 
adopted him.” The 2nd defgndant Said “she wished to Adopt me 
. ` 
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on condfion of my discharging hèr debts myself.” When this eae soe 

was read over to him he demurred to the word “condition,” put, e. “Rao” 

taking the evidence on this matter as a whole, it can only be des- oak a 


ecribed as a condition, and not as an independent arrangeneefit. If 6 Pittapure . 
it had been a spontaneous outburst of generosity on the part of ' E 

2nd defendant for which theory there is really no ewidence, why oe J. 
was not the whole world told of it? And tf the dwfendant and her, . 
*brothers felt embarrassed at this compromising gift, surely it would . 
have been natural if not inevitable for them to consult their legal P 
adviser. Tiat they°chose on the contgary to keep him in the dark 
points lo the conclusion that it was their own proposal, and a pro- 
posal which they felt should be econcealed until concealment was 
no longer possible. Importance seems to attach to a theory that 
the Ist defendant may have determined to adopt, and then some * 
time afterwards thought that she might as well get something sub- oe 
stantial fromthe adoptee; the idea being that the original purpose 
was religious and it subsequently received a slightly secular ting€. ° 
I may say here at once, though this conclusion has only been ° 
reached after a consideration of all the facts, that I should put 
„the trfnsaction exactly the other way. This lady who made no 
adoption from 1871 the date of her widowhood till 1886 when on 
the strengsh of a forged document she adopted her sister’s son, 
and again took no decisive step till 1914 after she had quarrelled 
with*the reversioger over the 24 lakhs which her brothers wanted, 
was in my opinion entirely actuafed by mercenary motives ¿when 
she proposed the adoption, and the religious motive only made itg 
appearance when it was requisite for the “suit. There is no n 

to assume that an adoption must invariably dmport an atmosphere 

of religion. In a case where after long delay the’ widow adopted 
under an arrangement With thf adoptees’ natural father by which 
she got absolutely one-fourth of the estate Sankaran Nair, J., 
remarked, “In making an adoptéon under such, circumstgnces the 

e widow would be doing an irreligious act.” Rama Rao y. Nara- 
simha Nayanim Varu.” And in Anne Brahmayya v. Chela- 
samt Rattayya'* Ramesam, J., observes ‘No widow’s adop- 
tion can stand scrutiny if her motives are important.” 
But even assuming (what in fact I cannot assume) that the widow 

at first proposed this adoption from pure motives, and other counsels? 
prevailef, I do not find that jt affects the question which we ¢have 

to decide. The vital point to consider is what were the terms on 
which the adoption was performed on February 15. That on” Janu- 
ary 15 or thereabouts the gift of half the estate may nôt have been 
yet arranged seems to me to be immaterial. f 


Venkatasubba Rao, J., finds on the evidence that it unmistakably 
shows that the adoption had a distinct origin indepeMgent of the ° 
terms; the tran8action as originally cpncéived was pure; but as the .. 
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Krai, day of adoption approached the 1st defendant wanted to have an 
Rao os arrgngement for the han of her debts. I would remark in pass- 
mae : ing that there is no logical reason for separating by ag “interval of 
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Jackson, J. 


time the idea of adoption and the idea of payment. As soon as lst, 
defendant thought of adoption she must have known that her power 
of paying the debts would by that very adopting be materially affect- 

„ed. Bat even ifshe only woke up later to the fact that she would be 
comparatively a poor woman after the adoption, I cannot sees 
that it makes the slightest difference. Before she actually adopted, 
and that is the point, the plan was cut and dried, amd the papers 
bought and prepared for her taking over as absolute owner Malf her 
life estate. I may note here thatethe defence attaches great import- 
ance to the circumstance that the EE series of letters concludes at 
the beginning of January, and Ist defendant was already consult- 
ing her vakil about an adoption early in December, when, as Mr. 
Grant puts it, she went over to the enemy’s tamp. It is argufed that 
fil January she still hoped to get Rs. 24 lakhs from Pittapur, and 
therefore in December her idea of adoption was untainted by any 
thought of other gain. But if in ‘December she still cherished hopes 
from Pittapur, why did she go into the ôther camp, and why did 
she not take the plaintiff with whom she was still, it is argued, on 
intimate terms, into her confidence? To my mindethe simple 
answer is that after the interview with the plaintif in November 
she knew that she had no hope of theemoney, so, her brother? pro- 
ceedad to take other measures’ and the idea of adoption which 
Jay have been mooted, even previously took practical shape. Of 
course it cannot be positively found that a religious. motive never 
at any time crossed her mind; but in my opinion any such passing 
glimmer was entirely extinguished by material considerations. On 
the facts I hold that the ‘material cortsider&tions were the only sub- 
stantial majive from the first. She adopted the 2nd defendant in 
order toeobtain half the estate in*brder to pay off the debts. 


“Much unnecessary mystery attaches to these debts. They were 
subsequently paid off to the tune of 2,40,000 rupees by moneys 
obtained on the mortgage of this estate and of property of Ist 
defendant’s brothers from the Raja of Venkatagiri. The Raja’s 
*agent D.W. 1 says that he discharged a registered bond for 
Rs. 40,000. pro-notes for Rs. 40,000 and there were some pledges 
of jewels. After liquidating the Ist defendant’s debts there was 
a balance of Rs. 1 lst defendant says (D.W. 8) “my debts, 
my brother hag no debts at any time. I never give moneys to 
my brothers for acquiring properties. They got into debts on 
aceount of me. They were acquiring some properties.’ Ist de- 
*fendant’g byother D.W. 27 says “T was always borrowing for the 
purpose of getting lands,” and then (p. 651)eafter detailing 
various trapsactions, “the 1st defendant discharged most of the 


above debts, Most of the documents were executed” by me or 
e .. . “ 
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by my brother or Venkayya (the nephew). In the documents 


we executed there would be no reference to Ist defendant.” |, 


Venkayya “D.W. 22 says Rs. 25 to 30 thousan¢ debts of fst Jeftnd- 


.ant were discharged with the Venkatagiri loan (p. 583e 


enot the least doubt that the reason why the vouchers are not” 


mortgagee the Venkatagiri Raja must have the wvouchérs for the 
loans he discharged, and Ist defendant swears that she gave them 
to him. His treasurer D.W. 28 swears that ‘sheegid not. I have 


forthcoming is that they will show that the bulk of the debts are the 
brothers’ debts and fiot those of the 1st defendant. That is the well- 
considered finding of the trial Court if para. 112 of the judgment, 
which I endorse. VenkatasubbaeRao, J., finds that when moneys 
were borrowed by the brothers it was the credit of Ist défendant 


that was usually pledged. That seems hardly borne out by the e 


passage in the evidence of D.W. 27 which I have just quoted; but 
in any*case F should be inclined to think it a distinction without a 
difference. It is agreed on all sides that the persons who benef- 
ed by tese debts were the brothers. It may have pleased defend- 
ant l to help them to the ext@nt of the income from her life 
estate® and “to treat the debts as her own debts”. But she can 
“hardly have regarded such debts as morally binding upon her, 
except in dhe sense that she engaged herself to help her brothers 
to the utmost of her power, which, to give the lady her due, she 
has Sndoubtedly done. It may have been a natural desire on her 
part to have the debts discharged by the adoptee on whom they were 
not legally binding; but I fail to see how it was a profer desirg, 
The payment of debts loses the odour of sanctity when they are 
defrayed from another’s pocket. . ' 


It seems more than a coincidence thft%in 1913 the 1st defendant 
and her brother were soliciting, deny if as they may, the plaintiff 
for 2} lakhs, and before the next year was out, they kad obtained 
precisely this sum, after the adOption had gone throughs This is 
sought to be discounted by the circumstance that they first wanted 
the money in regard to a specfilation over the Voratla estate, and 
then when they got the money they appliedeit to other purposes. 
lst defendant’s brother D.W. 27 admits that he requiced Rs, 2} 
lakhs to be deposited, if the Rani of Tuni agreed. No doubt he 
says that he had that sum on hand, but he produced no account, 
and his bare statement is werth nothing. Then he found he had 
to deposit 7 instead of 2} lakhs and gave up the idea; byt that 
does not prove that he did not want the money in Noyember. Be- 
sides, the Dewan, P.W. 111, whose veracity has not been suspected, 


says thatat was for the Tuni business that the money was required. b 


@n this view of the facts the law appears to oo plain te 
afford room far a question of law. . The 1st defendan¥s brothers 
and nephew who frankly admit that they were battening on her 
life-estate*apprehended that this’ source of income would be I8st to 
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“requested.” The plaintiff refused this help, so the brothers decid- 
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them if lst defendant died, and she had been ailing since 1912 
(p. 463). As D.W. 27 says, she feared she would not live long. 
It s€emgd “to them offly fair that the Pittapur Raja whg*would get 


the rewapsion should make thêm some recompense. The letter, 


fix. EE expresses the sentiments of the family. “As they and 
myself depegd entirely on you and as my estate at some time or 
other will be made dvereto you, an order (for pecuniary help) is 


ec to help themselves, making the adoption their instrument to this 
end. The lst defendant, as ever since the de&th of her husband, 
fell in with their design, and the 2nd defendant was adopted on 
the understanding that he alienated to the lst defendant half the 
estate. ° . 

Naturally therefore the plaintiff, as sapinda to the widow, refus- 
ed his consent. . 4 

An endeayour has been made to distouht his refusal because 
HY letter Ex. EE-11 does not display the pure judicial attitude. 
The analogy between a sapinda in these circumstances ind a Court 
of law may be pressed too far. Obviously if he were a Cart he 
would apply to have the case transferred, because his personals 
interests must always be involved. Bat on account of this personal 
interest it cannot be said that his judgment is vitiate® from the 
outset. So long as he has exercised a reasonable judgment, and 
is not actuaged by motives of fraud or ¢orruption, “his decision must 
be respected. His reasons, as self forth in Ex. EE-11, may be taken 
yatim. “Not with an honest purpose either for the salvation of 
your husband or for the perpetuation of his line” but ` 

(1) “bearing spité against me for my not rendering pecuniary 
help to your brothers”—$ĦĦat in my opiniqn is true and points to 
caprice. z 5 

(2) “With a view to put me Jo loss.” This too I think true. 
There caf be no doubt that 1st defendant who had been on very 
affectionate terms with the plaintiff (cf. EE-3) was completely 
estranged when he refused help. The whole style of her letter 
asking his sanction, and her deliberately fixing the adoption for a 
date whicli showed that she did not care whether she obtained 
ghat sanction or not, proves that she was largely actuated by spite, 
one of the motives included in the general term caprice. e 

An adoption may not be made in order to defeat the interest 
of a sapinda. Vellanki Venkatakrishna Rao v. Venkata Rama 
Lakshmi. 6 


This be it noted refers to purpose not to consequence, It was 
argged that the plaintiff had no right to give as a reason that the 
adoption word result in loss to himself. That may be quité correct, 
but it is not what the plaintif writes. He says “With a view to 
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